Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^m 


I 


r^ 


Lh 


REPORTS 


OF 


CASES    DECIDED 


BT  THE 


ENGLISH  COUETS, 

WITH 

NOTES  AND  REFERENCES  TO  KINDRED  CASES 

AND  AUTHORITIES. 

BT 

NATHANIEL   C.   MOAK, 

ConoBellor  at  Law. 


VOLUME   V. 


OOITAIIIMO 

LAW  REPORTS, 

4  ADMIRALTY  AND  ECCLESIASTICAL,  pp.  1-31. 

8  CHANCBRT  APPEALS,  pp.  838-464. 

8  COMMON  PLEAS,  pp.  191-867. 
12  COX'S  CRIMINAL  CASES,  pp.  86»-446. 

2  CROWN  CASES  RESERVED,  pp.  21-^. 
16  EQUITY  CASES,  pp.  1-411. 

8  EXCHEQUER,  pp.  136>208. 

6  HOUSE  OF  LORDS,  pp.  37-189. 

4  PRIVY  COUNCIL  CASES,  pp.  672-808. 

8  PROBATE  AND  DIVORCE,  1-63. 

8  QUEENS  BENCH,  pp.  161-312. 

2  SCOTCH  AND  DIVORCE  APPEALS,  pp.  273-299L 


->•*'  ^  ■  ■■ — :-. :  ^-- :  \  .--• 


'  ^ 


ALBANY,    N.  T.  : 
WILLIAM    GOULD    &    SON, 

LAW  PUBLISHERS  AND  BOOKSELLERS 

18  79. 


d 


Entered  according  to  Jict  of  Congress,  in  the  year  eighteen  li  ladred  and  MTenty  tOur, 

Bt  WILLIAM  GOULD  A  SOX, 
in  tne  office  of  the  Librarian  of  Congress,  at  Washington. 


359760 


•  -  •  • 


•  • 


» 
•  •  • 


■;  >    #.  t  r    ■  ' 


-  •  •  « 


FIin^TER. 


NAMES  OF  THE  JUDGES. 


or  Tm 


SEVERAL  COURTS  IN  ENGLAND. 

DURING   THE  TIME  OP  THE  DECISION  OF  THE  CASES   REPORTED 

IN  THE  PRESENT  VOLUME.* 


QUEEN'S  BENCH. 

The  {tight  Don.  Sir  Alexander  James  Edmund  Cockburn,  Bart.,  Ch  J. 

Sir  Colin  Blackburn,  Knt 
Sir  John  Mellor,  Knt. 
Sir  Robert  Lush,  Knt. 
Sir  Richard  Quain,  Knt. 
Sir  Thomas  Dickson  Archibald,  Knt. 

COMMON  PLEAS. 

The  Right  Ron.  Sir  William  Bovill,  Knt.  Ch.  J.2 
The  Right  Hon.  Sir  John  Duke  Coleridge.^ 

Sir  Benrt  Singer  Keating,  Knt. 

Sir  William  Baliol  Brett,  Knt. 

Sir  Robert  Grove,  Knt. 

Sir  George  Denman,  Knt. 

Sir  Qeorge  Essex  Honyman,  Bart. 

COURT  OF  EXCHEQtJER. 

The  Right  Hon.  Sir  Fitz  Roy  Kelly,  Knt.,  C.  B. 

Sir  Samuel  Martin,  Knt.4 

Sir  George  William  Wilshere  Bramwell,  Knt. 

Sir  GiLLERY  PlGOT,  Knt. 

Sir  Anthony  Cleasby,  Knt. 

Sir  Charles  Edward  Pollock,  Knt. 

Sir  Richard  Paul  Amphlett.^ 

Right  Hon.  Sir  Lord  Selbourne,  Lord  Chancollur. 

Right  Hon.  Sir  William  Milbourne  James,    )  t     j  t    x* 

Right  Hon.  Sir  George  Mellish,  )  ^^'^  Justices. 

'  The  changes  of  judges  in  England  have,  as  a  matter  of  convenience,  heen 
hroaght  down  to  the  time  of  publication  instead  of  ending  with  the  past  year. 
Some  of  the  new  judges  may  not  have  sat  in  anv  of  the  cases  herein  reported. 

*  Lord  Chief  Justice  Bovill  died  Nor.  1,  1878.  8  Law  Jour.,  657;  56  Law 
Times.  27. 

*Sir  John  Duke  Coleridge  was  appointed  Cliicf  Justice  of  the  Common 
Flew.  Nov.  19, 1878.    8  Law  Jour..  691,  709 ;  66  I  aw  Times,  15,  27. 

*  Baron  Martin  resignel  January  5, 1874.  56  Law  Times,  174;  9  Law  Jour., 
19. 

*  Richard  Paul  Amphlett,  Q.C'.,  was  appointed  Bnron  of  the  Court  of  Exche- 
quer, to  succeed  Baron  Martin  and  took  his  seat  January  24, 1874.  9  Ijaw  Jour., 
47, 54;  56  Law  Times,  209. 


IV  NAMES  OF  THE  JUDGES. 

Hod.  Sir  Richard  Malins,  ^ 

Hon.  Sir  John  Wickens,i  J 
Bight  Hon.  George  Jessel,  Master  of  tbe  Rolls. 

Hon.  Sir  James  Bacon,  Chief  Judge  in  Bankruptcy. 

HIGH  COURT  OF  ADMIRALTY. 
Right  Hon.  Sir  Robert  Joseph  Phillimore,  Knt.,  D.  C.  L. 

PROBATE  AND  DIVORCE. 
Right  Hon.  Sir  James  Hannen,  Knt. 

JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Lord  President. 

Lord  Chancellor. 

Lord  Justices  of  the  Court  of  Appeal  in  Chancery. 

Master  of  the  Rolls. 

Vice  Chancellors. 

Lord  Chief  Justice  of  the  Court  of  Queen's  Bench. 

Lord  Chief  Justice  of  the  Common  Pleas. 

Lord  Chief  Baron  of  the  Court  of  Exchequer. 

Judge  of  the  High  Court  of  Admiralty. 

Judge  of  the  Court  of  Probate. 

Sir  Barnes  Peacock,  ") 

Sir  Montague  Edward  Smith,  >  Paid  Members. 

Sir  Robert  P.  Collier.  ) 

THE  MEMBERS  USUALLY  ATTENDING  THE  COM- 
MITTEE ARE: 

Right  Hon.  Lord  Hatherly. 
Right  Hon.  Lord  Jessel. 
Right  Hon.  Lord  Cairns. 
Right  Hon.  LordSELBOURNE. 
Right  Hon.  Sir  James  W.  Colville. 
Right  Hon.  Sir  Robert  Joseph  Puilumorb 
Right  Hon.  Sir  Joseph  Napier. 
Right  Hon.  Lord  Justice  Jame^^. 
Right  Hon.  Lord  Justice  Mellisfi. 
Sir  Barnes  Peacock. 
Sir  Montague  Edward  Smith. 
Sir  Robert  Ps  Collier. 
The  Prelates  of  the  church  of  England,  who  arc  Privy  Coun- 
cillors, are  members  of  the  Judiciary  Committee  on  Appeals  t<i 
Her  Majesty  in  Council  under  the  church  discipline  act,  but  not 
.  otherwise. 

'  Sir  John  Wickens  died  on  the  23d  day  of  October,  1873.  50  Law  Tiiiijs,  1 . 
11 ;  8  Law  Jour.,  637. 

'Charles  Hall,  Q.C,  was  appointed  vice  chancellor.  Nov.  0, 1873.  to  fill  the 
vacancy  occasioned  by  the  death  of  Vice  Chancellor  Wickens.  00  Law  Tinu-s, 
15 ;  8  Law  Jour.,  658. 
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ADDENDA  ET  CORRIGENDA. 

Page  240,  note,   The  owner  of  real  estate  has  a  right  to  sever  the  fixtures  and 

a  chattel  mortgage  properly  executed  and  filed  is  valid 
notwithstanding  a  subsequent  mortgage  of  the  real  estate. 
But  if  the  chattel  mortgage  be  paid  it  seems  the  mortgagee 
of  the  realty  would  hold  the  fixtures.  Hose  v.  Hope,  22 
Upp<»r  Canada  Common  Pleas,  482.  ■ 
The  rolling  stock  of  a  rail  road  is  not  fixtures  and  may  be  sold  for 
taxes.  Randall  v.  Elwell.  62  N.  Y.  Rep.,  521. 
"    502      '       As  to  what  is  a  valid  execution  and  publication  of  a  will.     See 

Gilbert  v.  Knox,  52  N.  Y.  Rep.,  125;  Matter  of  Kellum's 
Will,  52  N.  Y.  Rep.,  517. 
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HOUSE   OF  LORDS. 


■<  ^  #»  » 


[Law  Reports,  6  House  of  Lords  Cases,  87.] 
July  19, 23, 26, 29, 1872.    May  5, 1878. 

♦James  Murray,  T.  H.  McConnbl,  and  P.  E.  Falkner,  [37 
Appellants ;  and  Frank  Whittaker  Bush,  Respondent. 

ContribiUory — Directors — Transfer  of  Shares — Irregvlafity — 7  &  8   Vict,  c 

110  —  Costs. 

A  joint  stock  company  was  registered  under  the  7  &  8  Vict.  c.  110.  Certain  clauses 
in  itn  deed  of  settlement  required  that  a  holder  of  shares  desirous  of  transferring 
them  must  give  notice  thereof  to  the  officer  of  the  company ;  that  the  directors 
at  a  board  meeting  must  certify  their  approval  of  the  proposed  transferee ;  that 
the  transferor  must  execute  a  deed  of  transfer ;  and  that  every  transferee,  ap- 
proved of  by  the  directors,  must,  within  one  calendar  month  execute,  at  the 
office  of  the  company,  or  at  such  oth6r  place  as  the  board  should  reasonably  re- 
quire, a  deed  of  covenant  to  abide  by  the  rules  and  regulations  of  the  company, 
"  whereupon  such  person  shall  become  a  shareholder  of  the  <X)mpany."  B.  held 
shares  in  the  company,  and  was  a  director ;  he  desired  to  transfer  his  shares ;  he 
gave  no  notice  —  no  certificate  of  approval  was  given  before  the  transfer  (it  was 
alleged  that  such  certificate  was  givei^  after  the  transfer) ;  a  deed  of  transfer  was 
executed,  but  no  deed  of  covenant  as  required  by  the  articles  of  the  association 
wan  ever  executed : 

Held  {diss.  Lord  Chelmsford  and  Lord  Colonsay),  that  the  transfer  thus 
made,  though  irregularly,  was  not  in  validly  made,  and  the  persons  then  known 
as  directors  having  at  a  meeting  of  shareholders  recognized  the  transferees  as 
shareholders,  and  having  then  and  there  declared  them  to  be  elected  as  directors, 
and  the  sliareholders  at  such  meeting  having  accepted  them  as  directors,  the  vali- 
dity of  the  transfer  to  them  and  their  title  to  office  could  not  afterwards  be  im- 
peached: 

Per  liORD  CApiKS :  The  clauses  in  the  deed  are  affirmative  clauses  —  the  ob- 
jection as  to  the  non-execution  by  the  transferee  of  the  deed  of  covenant  is  cured 
by  the  30th  section  of  the  7  &  8  Vict.  c.  1 10.  The  moment  the  transferee  assumed 
to  act  as  a  director,  and  allowed  himself  to  be  returned  as  a  shareholder,  he  lost 
all  right  to  question  his  liability. 

Per  Lord  Chelmsford  :  A  transferee  of  shares  may  be  estopped  from  dis- 
puting his  liability  as  a  shareholder,  and  yet  his  ownership  of  the  shares  may 
not  qualify  him  for  holding  office  in  the  company.  The  80th  section  of  7  &  8 
Vict.  c.  110,  does  not  apply  to  this  case. 

Hdd,  also  {diss.  Ix>rd  Chelmsford  and  Lord  Colonbat),  that  the  transfer 
made  under  these  circumstances  was  sufficient  to  relieve  the  transferor  from  lia- 
bility to  become  a  contributory : 

The  directors  had  no  power  to  dispense  with  the  execution,  by  the  transferee 
of  the  deed  of  covenant — the  only  discretion  they  possessed  as  to  such  deed  re- 
lated to  the  place  of  its  execution. 

By  one  clause  of  the  deed  of  settlement  it  was  provided  that  if  losses  should 
absorb  not  only  the  reserve  fund,  but  only  80  per  cent,  of  the  capital  *  sub-  [38 
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scribed  for,  "the  .company 'i^^^^'^®  ^P^^  facto  dissolved,  and  the  directors  shall 
within  twenty  dayp  (aod  they  are  hereby  required  so  to  do)  call  a  special  gene- 
ral meetinjj^.«/*.the*8harefiolders,  and  lay  a  statement  of  the  affairs  of  the  com- 
pany bejEdfe«Btto|i  •meeting."    A  report  of  an  accountant  specially  employed  by 
the  <lir&cffia-l^  *($howed  that  such  losses  had  occurred.    No  special  meeting  was 
,  «e<llle|d;*90«'  at  the  next  general  meeting  (which  occurred  shortly  after  the  date  of 
,  •  t^e  ieport)  was  the  report  laid  before  the  shareholders,  but  the  business  of  tlie 
'\  company  was  continued.    At  the  general  meeting  of  that  year  the  report  was 
'  not  laid  before  the  shareholders,  but  they  were  informed  that  the  increased 
claims  upon  the  company  had  so  reduced  the  margin  of  profit  that  the  directors 
could  not  recommend  the  payment  of  a  dividend.    At  the  next  general  meeting 
the  shareholders  were  told  that  three  new  directors  had  been  elected,  but  they 
were  not  told  that  three  of  the  old  directora  had  retired,  and  that  their  transferred 
shares  constituted  the  qualification  upon  which  the  new  directors  had  been 
elected : 

Hdd  (diss.  Lord  Chelmsford  and  I/ORD  Coix)nsat),  that  these  circumstances, 
though  entirely  irregular,  did  not  invalidate  the  proceedings  of  the  directors. 

Per  Lord  Cairns  :  The  allegations  of  facts  in  this  case  were  not  tho^  which 
should  haye  formed  the  ground  for  a  proceeding  to  settle  contributories  ;  if  true 
they  constituted  a  case  for  relief  of  a  wholly  different  description.  The  case 
showed  the  great  advantage  uf  the  use  of  some  form  of  pleading. 

In  the  court  of  the  master  of  the  rolls  the  transfer  had  been  held  to  be  invalid, 
and  the  transferor  liable  to  be  made  a  contributory.  By  Lord  Chancellor  Hath- 
erley  this  decision  had  been  reversed.  In  this  house  the  judgment  of  the  lord 
chancellor  was  sustained ;  but,  on  account  of  the  differences  of  opinion,  and  the 
irregularities  of  the  proceedings  in  the  transfer  (though  no  fraud  was  estab- 
lished), no  costs  were  given. 

This  was  one  of  the  cases  arising  out  of  the  winding-up  of 
the  Agriculturists'  Cattle  Insurance  Company.  That  company 
was,  on  the  Ist  of  September,  1845,  registered  under  the  pro- 
visions of  the  7  &  8  Vict.  c.  110  ('). 

In  the  month  of  January,  1854,  the  respondent  Bush  became 
the  owner  of  100  shares  of  £5  each  in  the  company ;  he  was 
shortly  afterwards  appointed  one  of  the  directors  of  the  company, 
and  held  that  office  till  he  finally  transferred  his  shares.  In 
April,  1856,  he  (in  common  with  two  other  persons)  advanced 
to  the  company  a  loan  of  £4000,  and  a  farther  sum  of  £500,  the 
repayment  of  which  was  secured  by  bonds,  of  which,  before 
July,  1856,  Bush  became  the  sole  owner.  In  that  month  800 
additional  shares  in  the  company  were  allotted  to  him.  As 
these  shares  fully  paid  up  were  of  the  nominal  value  of  £1500 
that  sum  was  written  oft*  the  debt  of  £4500  due  to  him  upon  the 
39]  bonds,  which  were  *then  delivered  up  to  be  cancelled,  and  a 
new  bond  for  £3000  was  executed. 

In  consequence  of  some  pressure  upon  the  company's  funds 
in  January,  1858,  the 'directors,  of  whom  Bush  was  then  acting 
us  one,  in  the  month  of  February,  1858,  passed  a  resolution  to 
"  employ  Mr.  Evans  the  accountant"  to  examine  the  company's 
books  and  "  prepare  a  statement"  thereon.  One  of  the  accounts 
consisted  of  a  list  of  debts  owing  by  the  company,  and  included 
the  £3000  due  to  Bush.     Mr.  Evans  prepared,  and  on  the  19th 

(')  See  the  history  of  this  company  in  the  cases  referred  to  in  p.  41,  n. 
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of  March,  1858,  laid  before  the  directors,  a  report  and  a  state- 
ment of  accounts.  His  report  set  forth  *^  that  the  statement  of 
aflairs  shows  a  deficiency  or  loss  to  the  31st  of  December  1867, 
(incloding  policy  risk,  estimated  at  £16,129)  of  £43,673.  The 
paid  up  capital  amounts  to  £22,785,  and  the  deficiency  there- 
fore, exclusive  of  capital,  is  £20,888,  or  £6068  in  excess  of  the 
unpaid  subscribed  capital.  On  the  other  hand,  you  have  the 
value  of  the  business  created,  with  its  widely  extended  connec- 
tions ;  and  although  I  can  ofier  no  opinion  upon  the  amount  at 
which  this  should  be  stated,  there  can  be  no  doubt  that  the 
present  organization,  which  would  necessarily  cost  a  large  sum, 
must  be  valuable  either  in  transfer  to  another  company,  or  as  a 
basis  for  farther  operations,  the  groundwork  for  a  more  ex- 
tended and  it  is  to  be  hoped  a  more  profitable  business."  The 
report  stated  that  the  books  had  been  kept  **  upon  the  principle 
of  double  entry  carried  out  with  the  utmost  integrity ;"  but 
that  in  such  a  business  that  mode  of  keeping  them  afforded  no 
real  information  of  the  relation  between  profits  and  liabilities. 
This  report  was  not  communicated  to  the  shareholders.  The 
191st  clause  of  the  deed  of  settlement  provided  that "  if  ever 
the  losses  of  the  c6mpany  shall  have  absorbed  not  only  the  whole 
of  the  fund  called  the  reserved  fund,  but  also  80  per  cent  on 
the  gross  amount  of  the  capital  subscribed  for,  the  company 
shall  be  ipso  facto  dissolved,  and  the  board  of  directors  for  the 
time  being  shall  within  twenty  days,  or  as  soon  after  such  losses 
being  incurred  as  the  said  board  possibly  can,  and  they  are 
hereby  required  to  call  a  special  general  meeting  of  the  share- 
holders in  such  manner  as  hereinafter  mentioned,  and  lay  a 
statement  of  the  afiairs  of  the  company  before  such  meeting  '* 
No  such  meeting  was  called,  or  statement  laid  before  the  share- 
holders, but  a  meeting  of  the  directors  was  held,  at  which  the 
chairman  and  Messrs.  Fitzpatrick  and  Bush  were  appointed  ta 
examine  the  *balance  sheet  of  the  company.  The  secretary  [40 
assented  to  a  reduction  of  £300  from  his  annual  salary,  re- 
ducing it  from  £800  to  £500  a  year,  and  the  attendance  fee  of 
a  director  was  reduced  from  three  guineas  to  one  guinea.  lu 
April,  1868,  Bush  transferred  to  one  Hughes  the  bond  debt, 
making  Hughes  a  trustee  thereof  for  his.  Bush's  benefit.  An 
account  of  the  receipts  and  expenditure  was  in  April,  1868,  laid 
before  the  directors ;  but  it  had  been  prepared  by  Bush  and 
Fitzpatrick  in  the  unscientific  way  declared  by  Mr.  Evans  the 
accountant  to  be  unsatisfactory,  as  not  showing  the  real  position 
of  the  company  carrying  on  this  peculiar  business.  In  that  year 
the  directors  stated  that,  as  the  increased  claims  on  the  company 
bad  reduced  the  margin  of  profits,  they  did  not  recommend  the 
payment  of  any  dividend.    Shortly  afterwards  Hughes,  the 
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trastee  of  Bush's  bond,  applied  to  the  directors  to  give  him  a 
promissory  note  for  the  £3000  and  interest,  and  a  promissory 
note  at  twelve  months'  date  was  accordingly  given  him. 

There  was  a  general  annual  meeting  held  on  the  9th  of 
April,  1859,  but  no  allusion  was  made  thereat  to  any  sale  or 
intended  sale  of  shares  by  any  of  the  directors. 

On  the  same  9th  of  April,  1859,  Bush  transferred  all  his 
shares  in  the  company  to  one  Morrison,  who  was  then  annoimcocl 
to  the  meeting  as  a  director ;  but  there  was  no  formal  dechu'a- 
tion  of  Bush's  retirement  from  the  direction,  and  he  sal  as  a 
director  at  a  meeting  on  the  11th  of  that  month  of  April.  Two 
other  persons  were  also  announced  as  new  directors,  but  nothing; 
was  said  as  to  the  transfer  of  the  shares  which  constituted  their 
qualification,  nor  as  to  the  old  directors  having  dispensed  with 
the  rule  which  required  a  proprietor  to  have  held  his  shares  for 
a  certain  specified  time  before  he  became  eligible  to  be  made  a 
director. 

A  notice  of  an  intention  to  transfer  shares  is  required  by  the 
177th  clause  of  the  deed  of  settlement.  There  was  no  entry 
showing  such  notice  to  have  been  given  by  Bush,  nor  was  there 
any  certificate  of  approval  by  the  directors  of  suc.h  transfer 
produced.  Bush,  however,  alleged  that  such  approval  had  been 
duly  given,  but  that  he  had  lost  it.  Morrison  (and  two  other 
persons  transferees  of  other  shares)  had  never  executed  the  deed 
of  settlement,  nor  had  these  persons  become  qualified  accordini^ 
to  the  provisions  of  that  deed  to  be  directors.  On  the  11th  oV 
April,  1859,  notice  of  the  transfer  of  Bush's  shares  to  Morrison 
41]  was  sent  *to  the  registrar  of  joint  stock  companies,  and 
was  signed  by  Bush  himself  in  his  character  of  a  director  of  the 
company;  but  the  irregularity  of  this  notice  being  discovered, 
another  notice  to  the  same  effect,  signed  by  other  directors,  was 
sent  in.  Morrison  had  since  become  bankrupt  and  died.  On 
the  29th  of  October,  1859,  Hughes  brought  an  action  against 
the  company  on  the  promissory  note  for  £3000,  and  signed 
judgment  thereon  upon  the  17th  of  April,  1861. 

On  the  20th  of  April,  1861,  a  winding-up  order  was  made. 
The  appellants  were  the  executors  of  Thomas  Ilouldsworth, 
deceased,  and  by  order  of  this  house,  dated  the  26th  of  June, 

1868,  had  been  put  upon  the  list  of  contributories  (*).  Thej- 
alleged  that  they  had  since,  but  not  earlier  than  November, 

1869,  discovered  the  circumstances  of  the  transfers  by  Bush, 
and  the  irregular  manner  in  which  those  transfers  had  been 
made,  which  made  them  insist  that  Bush  should  also  be  put 

0)  Hauldwforth  ▼.  Evans,  Law  Rep.,    Id.,  249 ;  and  this  case  in  the  court 
8  H.  L.,  263 ;  see  also  Spademan  v,    below.  Law  Rep.,  6  Ch.  Ap.,  24G. 
Beam,  Id.,  171 ;  Beans  y.  SmaUcombe, 
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npon  the  list  of  contributories.  In  February,  1870,  they  took 
out  a  BumniODS  for  that  purpose.  This  summons  was  heard  be- 
fore the  master  of  the  rolls  on  the  27th  of  May,  1870,  when  his 
K>rcl8hip  made  the  order  prayed  for.  On  appeal  to  Lord  Chan- 
cellor llatherley  this  order  was,  on  the  19th  of  December,  1870, 
ilischarged  (*). 

This  appeal  was  then  brought 

The  SoUcitar* General  (Sir  G.  Jessel)^  and  Mr.  Lindley^  Q.C. 
(M  r.  Wesil/ike  was  with  them),  for  the  appellants :  The  directors, 
nf  whom  Bush  was  one,  after  receiving  Mr.  Evans's  report,  were 
iiouud  to  communicate  it  to  the  shareholders.  Instead  of  doing 
i<o  they  concealed*  it,  and  so  misled  the  shareholders  as  to  the 
real  condition  of  the  company,  and  prolonged  its  existence  when 
it  wsis  clear  that  it  had  fallen  into  difficulties  of  the  most  serious 
kind.  This  was  not  only  a  breach  of  general  duty  on  the  part 
of  the  directors,  but  it  was  a  direct  violation  of  the  express  pro- 
visions of  article  191  of  the  deed  of  settlement,  and  affected 
*tlie  verj^  foundation  of  all  the  subsequent  acts  of  the  di-  [42 
rectors.  The  subsequent  transfers  of  Bush's  shares  could  only 
he  accounted  for  by  his  desire  to  escape  from  an  insolvent  con- 
cern, and  the  mode  in  which  these  transfers  were  effected  was 
so  irregular  as  to  make  the  transfers  absolutely  invalid.  The 
transfei-s  were  made  without  the  notices  required,  without  the 
approval  given,  without  the  proper  forms  being  observed  by  the 
incoming  shareholders,  the  transferees,  who  ha4  not  held  their 
siiares  a  sufficient  time  to  be  eligible  as  directors,  and  never 
executed  the  deed  of  settlement,  and  were  never  therefore 
legally  shareholders,  and  the  whole  of  the  arrangement  was 
concealed  from  the  knowledge  of  the  shareholders,  who  at  the 
•reneral  meeting  were  told  that  new  directors  had  been  elected, 
liut  were  informed  of  nothing  else,  though  in  fact  those  new 
(lirectors  bad  only  been  elected  (and  irregurarly  elected)  in  the 
])iace  of  those  who,  having  parted  with  all  their  shares,  had  he- 
roine incapacitated  to  remain  as  directors.  All  these  things 
were  concealed  from  the  shareholders  in  order  to  enable  Bush 
to  di:<pose  of  his  shares,  and  escape  from  the  liability  which  at- 
tached to  him.  Now  it  was  particularly  the  duty  of  Bush  as  a 
director  to  see  that  the  articles  of  the  association  were  duly 
c)l>served  :  he  knew  them;  it  was  impossible  that  he  could  plead 
i.scnorance  of  them ;  it  was  his  duty  to  enforce  them,  yet  in  his 
case  all  of  tnem  had  been  disregarded.  The  result  was,  that  as 
these  shares  had  not  been  transferred  bond  fde^  but,  as  all  the 

(')  Iaw  Repv,  6  Cli.  Ap.,  246,  where  judgments  of  the  noble  and  learned 

the  facts  are  eet  forth  in  detail,  and  ex-  lords,  it  was  deemed  inexpedient  to  give 

tracts  are  given  from  the  articles  in  the  more  than  a  mere  sketch  of  them  in 

deed  of  settlement.    As  the  facts  of  the  opening  statement, 
this  case  are  minatelj  referred  to  in  the 
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trastee  of  Bush's  bond^  applied  to  the  directors  to  give  him  a 
promissoiy  note  for  the  £3000  and  interest,  and  a  promissory 
note  at  twelve  months'  date  was  accordingly  given  him. 

There  was  a  general  annual  meeting  held  on  the  9th  of 
April,  1859,  but  no  allusion  was  made  thereat  to  any  sale  or 
intended  sale  of  shares  by  any  of  the  directors. 

On  the  same  9th  of  April,  1859,  Bush  transferred  all  his 
shares  in  the  company  to  one  Morrison,  who  wi\s  then  announced 
to  the  meeting  as  a  director ;  but  there  was  no  formal  declara- 
tion of  Bush's  retirement  from  the  direction,  and  he  sal  as  a 
director  at  a  meeting  on  the  11th  of  that  month  of  April.  Two 
other  persons  were  also  announced  as  new  directors,  but  nothinsj 
was  said  as  to  the  transfer  of  the  shares  which  constituted  their 
qualification,  nor  as  to  the  old  directors  having  dispensed  with 
the  rule  which  required  a  proprietor  to  have  held  his  shares  for 
a  certain  specified  time  before  he  became  eligible  to  be  made  a 
director. 

A  notice  of  an  intention  to  transfer  shares  is  required  l)y  the 
177th  clause  of  the  deed  of  settlement.  There  was  no  entry 
showing  such  notice  to  have  been  given  by  Bush,  nor  was  there 
any  certificate  of  approval  by  the  directors  of  sucji  transfer 

Sroduced.  Bush,  however,  alleged  that  such  approval  had  been 
ttly  given,  but  that  he  had  lost  it.  Morrison  (and  two  other 
persons  transferees  of  other  shares)  had  never  executed  the  deed 
of  settlement,  nor  had  these  persons  become  qualified  according 
to  the  provisions  of  that  deed  to  be  directors.  On  the  11th  of 
April,  1859,  notice  of  the  transfer  of  Bush's  shares  to  Morrison 
41]  was  sent  *to  the  registrar  of  joint  stock  companies,  and 
was  signed  by  Bush  himself  in  his  character  of  a  director  of  the 
company;  but  the  irregularity  of  this  notice  being  discovered, 
another  notice  to  the  same  effect,  signed  by  other  directors,  was 
sent  in.  Morrison  had  since  become  bankrupt  and  died.  On 
the  29th  of  October,  1859,  Hughes  brought  an  action  against 
the  company  on  the  promissory  note  for  £3000,  and  signed 
judgment  thereon  upon  the  17th  of  April,  1861. 

On  the  20th  of  April,  1861,  a  winding-up  order  was  made. 
Tlie  appellants  were  the  executors  of  Thomas  Ilouldsworth, 
deceased,  and  by  order  of  this  house,  dated  the  26th  of  June, 

1868,  had  been  put  upon  the  list  of  contributories  0).  Thej- 
alleged  that  they  had  since,  but  not  earlier  than  November, 

1869,  discovered  the  circumstances  of  the  transfers  by  Busli, 
and  the  irregular  manner  in  which  those  transfers  had  been 
made,  which  made  them  insist  that  Bush  should  also  be  put 

0)  Hovldtworth  ▼.  Evans,  Law  Rep.,    Id.,  249 ;  and  this  case  in  the  court 
8  H.  L.,  268 ;  see  also  Spaekman  v.    below.  Law  Rep.,  6  Cli.  Ap.,  240. 
£haM,  Id.,  171 ;  Bhans  v.  SmaUcombe, 


Vol.  VI.]  ENGLISH  AND  IRISH  APPEALS.  * 

Hurray  v.  ]|lu8h.  18l^!SM) 

upon  the  list  of  contributories.  In  February,  1870,  they  took 
out  a  Bumrnons  for  that  purpose.  This  summons  was  heard  be- 
fore the  master  of  the  rolls  on  the  27th  of  May,  1870,  when  his 
lordship  made  the  order  prayed  for.  On  appeal  to  Lord  Chan- 
cellor Uatherley  this  order  was,  on  the  19th  of  December,  1870, 
discharged  ('). 

This  appeal  was  then  brought 

The  Sollcilor' General  (Sir  6r.  Jessel)^  and  Mr.  Lindlej/^  Q.C. 
(M  r.   Wesllake  was  with  them),  for  the  appellants :  The  directors, 
of  whom  Bush  was  one,  after  receiving  Mr.  Evans's  report,  were 
bound  to  communicate  it  to  the  shareholders.    Instead  of  doing 
rto  they  cpneealed*  it,  and  so  misled  the  shareholders  as  to  the 
real  ctjuditioii  of  the  company,  and  prolonged  its  existence  when 
it  was  clear  tliat  it  had  fallen  into  difficulties  of  the  most  serious 
kind.    This  was  not  only  a  breach  of  general  duty  on  the  part 
of  the  directors,  but  it  was  a  direct  violation  of  the  express  pro- 
visions of  article  191  of  the  deed  of  settlement,  ana  affected 
*the  very  foundation  of  all  the  subsequent  acts  of  the  di-  [42 
rectors.     The  subsequent  transfers  of  Bush's  shares  could  only 
be  accounted  for  by  his  desire  to  escape  from  an  insolvent  con- 
cern, and  the  mode  in  which  these  transfers  were  effected  was 
so  irregular  as  to  make  the  transfers  absolutely  invalid.     The 
Transfers  were  made  without  the  notices  required,  without  the 
approval  given,  without  the  proper  forms  being  observed  by  the 
incoming  shareholders,  the  transferees,  who  haci  not  held  their 
KJiares  a  sufficient  time  to  be  eligible  as  directors,  and  never 
executed  the  deed  of  settlement,  and  were  never  therefore 
legally  shareholders,  and  the  whole  of  the  arrangement  was 
concealed  from  the  knowledge  of  the  shareholders,  who  at  the 
general  meeting  were  told  that  new  directors  had  been  elected, 
luit  were  informed  of  nothing  else,  though  in  fact  those  new 
directors  had  only  been  elected  (and  irregularly  elected)  in  the 
place  of  those  who,  having  parted  with  all  their  shares,  had  be- 
come incapacitated  to  remain  as  directors.    All  these  things 
were  concealed  from  the  shareholders  in  order  to  enable  Bush 
to  dispose  of  his  shares,  and  escape  from  the  liability  which  at- 
tiiclied  to  him.    Now  it  was  particularly  the  duty  of  Bush  as  a 
director  to  see  that  the  articles  of  the  association  were  duly 
observed  :  he  knew  them  ;  it  was  impossible  that  he  could  plead 
ignorance  of  them  ;  it  was  his  duty  to  enforce  them,  yet  in  his 
case  all  of  tnem  had  been  disregarded.    The  result  was,  that  as 
these  shares  had  not  been  transferred  bond  Jide^  but,  as  all  the 

(*)  \jRW  Rep.,  6  Cli.  Ap.,  246,  where  jadginents  of  the  noble  and  learned 

thf  facts  are  set  forth  in  detail,  and  ex-  lords,  it  was  deemed  inexpedient  to  give 

tracts  are  given  from  the  articles  in  the  more  than  a  mere  sketch  of  them  in 

deed  of  settlement.    As  the  facts  of  the  opening  statement, 
thu)  case  are  minutely  referred  to  in  the 
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circamstances  showed,  in  parsaance  of  a  scheme  to  relieve  BusI  i 
from  liability,  and  in  utter  violation  of  the  terms  of  the  articles 
of  association,  the  transfers  must  be  held  to  be  bad,  the  trans- 
ferees had  never  lawfully  become  members  of  the  company, 
and  Bush  must  be  placed  on  the  list  of  contributories.  Ex  fxnfr 
Brown  (%•  17  &  18  Vict.  c.  110,  s.  27:  WiUciv^on  v.  TheAiu/h^ 
Californian  Gold  Mining  Company  (*) ;  The  Galvanized  Iron  Onn- 
panif  V.  Wesioby  (') ;  and  Hay  v.  Willoughhy  (*)  were  referred  to. 

Mr.  AmphkU^  Q.C.,  and  Mr.  Roxburgh^  Q.C.  (Mr.  George 
Curtis  Price  was  with  them),  for  the  respondent :  There  is  im» 
pretense  for  suggesting  fraud  or  the  working  of  a  scheme  in 
43]  this  case.  The  respondent  advanced  his- money  to  the  *ii8 
sociation,  and  held  his  shares  in  it,  in  the  full  belief  that  it  would 
be  prosperous.  He  had  been  offered  a  sum  in  cash  for  his  shares, 
and  had  refused  the  offer  (*),  though  his  acceptance  of-it  at  the 
moment  it  was  made  would  have  given  him  a  considerable  snrn 
in  ready  money,  and  would  have  relieved  him  from  all  liability, 
and  from  the  possibility  of  such  imputations  as  have  since  been 
sought  to  be  made  against  him.  If  the  requirements  of  the 
articles  of  association  were  not  complied  with  to  the  letter,  tliey 
were  complied  with  according  to  the  practice  which  had  been 
followed  in  the  association  as  to  all  shares  and  transfers  of  shares 
during  its  existence.  There  never  had  been  an  exact  observ- 
ance of  the  directions  in  the  deed  of  settlement  as  to  the  trans- 
fer of  shares.  There  was  no  doubt  as  to  the  bond  fdes  of  the 
transaction.  The  master  of  the  rolls  had  declared  that,  but  he 
thought  th«t  the  irregularities  in  the  mode  of  making  the  trans- 
fers had  affected  the  validity  of  those  transfers.  That  was  a 
mistake.  What  were  the  irregularities  ?  They  were  not  such 
as  to  affect  the  validity  of  the  transfers,  which  had  all  been  re- 
cognized not  only  by  the  directors,  but  by  the  shareholders 
themselves,  who  at  public  meetings  of  the  company  had  accepted 
the  transferees  as  directors;  and,  at  all  events,  if  they  did  not 
execute  the  deed  of  settlement  they  executed  the  deed  of  transfer 
which  fixed  them  with  liability  as  shareholders,  and  they  were 
duly  returned  as  such  to  the  office  of  the  registrar  of  joint  stock 
companies.  Jessop's  Case  (•),  Straffon^s  Executors  Case  Q,  He- 
wardv.  WhexUley  (*),  Bumes  v.  PenneU  ('),  Bargaie  v.  Sfwriridge  ("*), 
Turqtumd  v.  Marshall  ("),  Jessop's  Case  (*^),  and  Morris  v.  Cannon 
("),  were  cited. 

(«)  19  Beav.,  97.  C)  1  De  G.  M.  &  G.,  576. 

O  18  Q.  B.,  728.  (»)  8  De  G.  M.  &  G.,  628'; 

(»)  8  Ex.,  17.  (•)  2  H.  L.  C,  497. 

(*)  10  Hare,  242 ;  22  L.  J.  (Ch.),  249.  ("»)  5  H.  L.  C,  297. 

O  This  matter  is  fully  referred  to  in  (")  Law  Rep.  4Ch.  Ap.,  376. 

the  judprment  0»)  2  De  G.  &  J.  638 ;  27  L.  J.  (Ch.),  757 

(•)  2  De  G.  &  J.,  688.  ('»)  4  De  G.  &  J .,  581. 
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Lord  Chelmsford:  My  lords,  the  question  raised  by  this 
appeal  is  whether  the  respondent  Bush  is  liable  to  be  placed 
upon  the  list  of  eontribntories  in  respect  of  shares  which  he  held 
in  the  Agriculturists'  Cattle  Insurance  Company,  after  the  sale 
and  execution  of  a  deed  of  transfer  of  them  to  the  purchaser 
Mr,  Peter  Morrison. 

♦The  appellants  contest  the  validity  of  the  transfer  on  the  [44 
ground  of  substantial  departures  from  the  requirements  of  the 
deed  of  settlement  upon  the  transfer  of  shares,  and  of  Morrison's 
omission  to  do  all  that  was  necessary  to  be  done  in  order  to  dis- 
charge the  respondent  from  his  liabilities  in  respect  of  the  shares. 

The  deed  of  transfer  was  executed  on  the  9th  April,  1859, 
and  was  expressed  to  be  made  in  consideration  of  £2000,  paya- 
ble on  certain  events,  which  were  afterwards  stated  by  agree- 
ment to  be,  that  the  £2000  were  not  to  be  paid  till  the  11th  of 
April,  1863,  unless  the  company  paid  a  dividend  of  5  per  cent 
before  the  11th  of  April,  1861,  and  that  in  the  event  of  the  com- 
pany being  wound  up  before  the  11th  of  April,  1863,  (which 
happened,)  nothing  was  to  be  paid. 

Some  remarks  were  made  upon  this  agreement  in  impeach- 
ment of  the  bond  fides  of  Mr.  Bush ;  but  it  must  be  observed  that 
lie  refused  an  offer  from  Morrison  of  £1  105.  a  share  to  be  paid 
immediately,  and  was  content  to  accept  terms  which  involved 
the  risk  of  losing  the  whole  of  the  price  of  his  shares.  On  the 
other  hand  the  nature  of  the  agreement  indicates  an  opinion 
that  the  company  was  not  unlikely  to  fall  into  difficulties,  which 
from  the  facts  in  the  knowledge  of  Mr.  Bush  he  might  reason- 
ably have  been  led  to  anticipate.  These  facts,  so  known  to  Mr. 
Bush  and  also  to  the  other  directors  of  the  company,  but  which 
were  not  communicated  to  the  shareholders,  appear  to  me  to 
have  an  important  bearing  on  the  question  of  the  validity  of  the 
transfer  of  the  shares  in  question. 

In  the  year  1858  the  company  was  not  in  a  satisfactory  state, 
and  Mr.  Evans,  an  accountant,  was  emplo^'ed  to  investigate  its 
attairs.  It  was  said  that  the  duty  required  of  him  must  have  been 
a  very  slight  one,  as  he  was  to  receive  only  £10  for  his  services. 
But  there  can  be  no  doubt  that  he  was  to  ascertain  and  to  in- 
form the  directors  what  was  the  actual  state  of  the  company  ; 
and  the  statement  of  accounts  which  accompanied  the  report 
made  by  him  could  not  have  occupied  much  of  the  time  of  an 
experienced  accountant. 

Tne  report  itself  disclosed  to  the  directors  this  unsatisfactory 
condition  of  affiiirs,  that  the  losses  sustained  by  the  company 
had  absorbed  80  per  cent  on  the  gross  amount  of  the  capital 
subscribed  for.  ]S^ow  by  the  19l8t  clause  of  the  deed  of  settle- 
ment it  is  ^provided  that  if  ever  losses  to  this  extent  shall  [45 
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occur  "  the  company  shall  be  ipso  facto  dissolved,  and  the  board 
of  directors  shall,  within  20  daj'S  (and  they  are  thereby  required 
so  to  do)  call  a  special  general  meeting  of  the  shareholders  and 
lay  a  statement  of  the  affairs  of  the  company  before  such  meet- 
ing." I  affree  with  the  remark  made  in  the  course  of  the  argu- 
ment that  it  is  difficult  to  understand  the  meaning  of  the  words 
"  ipso  facto  dissolved."  But  it  is  clear  that  by  this  clause  the 
directors  were  required,  and  it  was  their  duty,  to  call  a  special 
meeting  of  the  shareholders,  and  lay  the  statement  of  the  affairs 
of  the  company,  which  they  had  procured  for  their  own  informa- 
tion, before  such  meeting.  No  such  meeting* was  called,  but 
as  the  annual  general  meeting  was  near  at  hand  this  might  have 
been  considered  unnecessary.  But  whether  at  a  meeting  spe- 
cially called,  or  at  the  annual  general  meeting,  it  was  the  bounden 
duty  of  the  directors  to  bring  Mr.  Evans's  report  to  the  know- 
ledge of  the  shareholders. 

It  was  argued  that  80  per  cent  of  the  capital  had  not  been 
absorbed  by  the  losses,  because  the  goodwill  of  the  company 
had  not  been  taken  into  account  by  Mr.  Evans,  although  he 
states  in  his  report,  as  against  the  losses,  the  value  of  the  busi- 
ness created  with  its  widely  extended  connections,  which(he  says) 
"  must  be  valuable  either  in  transfer  to  another  company,  or  iis 
a  basis  for  farther  operations."  I  do  not  stop  to  inquire  whether 
the  directors  had  or  had  not  a  right  to  calculate  the  value  of 
the  goodwill  for  the  purpose  of  showing  that  the  capital  had 
not  been  absorbed  to  the  extent  of  80  per  cent.  But  assuming 
that  the  goodwill  is  to  be  taken  into  account,  and  that  it  ban 
the  effect  of  reducing  the  percentage  of  absorption  of  the  capital 
below  80  per  cent,  i  cannot  understand  how  this  can  afford  the 
smallest  excuse  for  the  directors  having  withheld  Mr.  Evans's 
report  from  the  general  meeting.  For  what  were  they  bound 
to  do  under  the  deed  of  settlement  ?  By  the  105th  clause  they 
were  to  make  up  to  the  31st  of  December  in  every  year  a  fair, 
accurate,  full,  and  explicit  statement,  account,  and  balance  sheet, 
.showing  clearly  and  justly  the  debts,  credits,  and  liabilities, 
and  the  profits,  gains,  and  losses  which  had  been  made  or  in- 
curred by  the  company.  And  by  the  165th  clause  they  wei-e 
to  produce  at  every  annual  meeting  a  report  of  the  receipts  and 
disbursements  for  the  year  preceding,  and  of  the  particulars 
46]  ftiid  amount  of  the  funds  or  property  of  the  ^company,  and 
of  tne  state  or  condition  thereof.  Can  it  be  said  that  the  direct- 
ors had  performed  their  duty  when  they  withheld  from  the 
f»hareholders  a  report  which  they  had  obtained  expressly  for  the 
purpose  of  ascertaining  the  state  and  condition  of  the  company  ? 
In  judging  of  the  conduct  of  the  directors  towards  the  share- 
bolders,  I  am  compelled  to  express  my  opinion  that  they  not 
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only  kept  back  informatioa  which  they  were  bound  to  furnish, 
but  that  they  made  a  representation  which  was  calculated  to 
mislead  them  as  to  the  true  state  of  the  company.  With  tlie 
knowledge  that  losses  had  been  sustained  which  rendered  it 
improper  for  them  to  declare  a  dividend,  it  was  not  fair  to  tell 
the  shareholders  that  the  increased  claims  upon  the  company 
had  so  reduced  the  margin  of  profit  arising  from  the  company's 
operations  that  they  could  not  recommend  the  payment  of  any 
dividend  for  the  past  year.  What  could  the  shareholders  con- 
clude from  this  statement  but  that  the  result  of  the  company's 
operations  for  the  past  year  had  been  not  a  loss  but  a  profit, 
though  a  profit  not  sufficiently  large  to  enable  them  to  declare 
a  dividend  ?  It  must  be  admitted  that  the  accounts  which  were 
furnished  by  Mr.  Evans,  and  laid  before  the  meeting,  aftbrded 
the  shareholders  no  opportunity  of  forming  a  judgment  upon 
the  actual  condition  of  the  company,  even  if  it  had  been  possible 
at  their  general  meeting  to  investigate  these  accounts,  for  Mr. 
Evans,  in  his  report  to  the  directors,  tells  them  "  that  the  state- 
ment of  receipts  and  expenditure  is  not  a  correct  account  of 
profit  and  loss,  nor  does  it  show  the  position  of  the  company, 
and  that  it  is  therefore  practically  useless." 

The  shareholders  were  thus  kept  by  the  directors  in  ignorance 
of  the  afl:aira  of  the  company,  and  this  ignorance  continued 
down  to  the  time  of  the  next  annual  general  meeting  on  the 
9th  of  April,  1859 ;  to  which  period  the  question  as  to  the  validity 
of  Mr.  Bush's  transfer  of  his  shares  more  immediately  refers. 
In  the  intervening  time  events  had  occurred  which  must  be 
noticed  as  bearing  upon  this  period.  Before  this  next  general 
meeting  all  the  seven  persons  who  were  directors  at  the  time  of 
the  former  meeting  in  1858,  had  ceased  to  be  directors,  either 
by  actual  resignation,  or  by  disqualifying  themselves  by  the 
transfer  of  their  shares.  The  vacancies  occasioned  by  the  re- 
tirement of  four  of  them  had  not  been  filled  up,  and  at  the  time 
of  the  meeting  in  1859  the  *only  acting  directors  were  Mr,  [47 
Bash,  Dr.  Johnson,  and  General  Hope. 

In  this  vear  negotiations  had  been  set  on  foot  for  a  "  workinsr 
connection'*  (the  nature  of  which  was  not  explained)  between 
the  company  and  the  Bank  of  Deposit,  of  which  Lord  Keane^ 
Mr.  Morrison,  and  Major  Adair  were  directors.  An  arrange- 
ment seems  to  have  been  made  by  which  these  three  gentlemen 
were  to  become  directors  of  the  company  and  were  to  have 
shares  transferred  to  them  to  qualify  them  to  hold  the  office  of 
director.  Accordingly,  on  the  8th  of  April,  1859,  a  meeting 
of  directors  took  place,  at  which  were  present  the  three  remain- 
ing directors  already  mentioned,  Mr.  Bush,  Dr.  Jojinson,  and 
Geiieral  Hope.    At  this  meeting  the  directors  approved  of  the 
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transfer  of  200  shares  from  General  Hope  to  Mr.  Morrison,  of 
100  shares  from  Major  Bere  to  Mr.  Morrison,  and  of  100  shares 
from  Major  Bere  to  Lord  Keane,  and  they  ordered  that  Lord 
Keane,  Major  Adair,  Mr.  Morrison,  and  Major  Bere  should  be 
declared  directors  of  the  company,  and  that  in  favor  of  the  first 
three  of  these  gentlemen  the  qualification  for  the  office  of  di- 
rector, arising  trom  having  been  the  holder  of  shares  for  three 
calendar  months,  should  be  dispensed  with.  The  three  directors 
must  at  this  time  have  all  agreed  to  transfer  the  whole  of  their 
shares,  because  a  transfer  by  each  of  them  was  executed  on  the 
following  day.  No  reason  is  given  why  the  transfer  of  his 
shares  by  General  Hope  should  alone  have  been  approved  of, 
and  why  the  transfers  oy  Dr.  Johnson  and  Mr.  Bush  were  not 
noticed.  It  may  be  observed  that  the  transfer  by  Mr.  Bush  to 
Mr.  Morrison  was  not  necessary  to  qualify  him  to  become  a  di- 
rector, as  more  than  the  number  of  shares  to  constitute  a  quali- 
fication had  been  transferred  to  him  by  General  Hope  and 
Miijor  Bere.  In  his  examination  before  tne  master  of  the  rolls 
Mr.  Bush  said, "  I  believe  the  share  capital  would  not  have  mot 
its  engagements,  but  the  members  of  the  company  were  rich 
men  who  would  have  met  every  engagement  of  the  company." 
It  is  not  clear  as  to  the  time  to  which  he  is  referring ;  but  when 
he  transferred  his  shares  he  knew  that  there  would  not  be  one 
of  the  former  directors  remaining  in  the  company,  and  his  ob- 
servation is  inapplicable  in  terms  to  the  new  directors  who  were 
appointed  the  day  before  the  execution  of  his  deed  of  transfer. 
48]  As  to  these  *gentlemen,  though  they  might  have  been  in 
good  credit  at  the  time  (of  which  we  know  nothing)  they  have 
since  been  all  of  them  unable  to  meet  the  engagements  of  the 
company.  It  must  also  be  observed  that  the  transfer  of  General 
Hope's  and  Dr.  Johnson's  shares  were  for  nominal  considera^ 
tions,  and  that  Mr.  Bush's  transfer  was  made  upon  an  agreement 
which  (as  already  noticed)  indicates  his  opinion  of  the  precarious 
fortunes  of  the  company. 

In  this  state  of  things  it  cannot  be  denied  that  the  share- 
nolders  were  entitled  to  have  the  fact  of  the  changes  which  had 
taken  place  and  which  were  about  to  take  place  in  the  manage- 
ment of  the  afiairs  of  the  company  fully  and  fairly  disclosed  to 
them.  I  am  compelled  to  express  my  opinion  that  not  only 
was  this  disclosure  not  made,  but  that  the  report  to  the  share- 
holders was  calculated  (if  not  intended)  to  hide  the  truth  from 
them.  It  certainly  would  have  startled  the  shareholders  to 
learn  that  since  the  last  general  meeting  the  seven  directors  had 
been  reduced  to  three,  and  that  those  three  had  transferred  or 
were  about;to  transfer  that  very  day  all  their  shares,  and  so  de- 
prive themselves  of  their  qualification.     What  must  be  thought 
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of  the  statement  in  the  report  that  General  Hope  and  Dr.  John- 
son were  the  directors  who  retired  by  rotation,  w^hen  it  was 
known  to  those  whose  report  it  was  (and  Mr.  Bush  was  one  of 
them)  that  they  could  no  longer  be  directors,  the  re-election  by 
the  meeting  having  proceeded  upon  the  erroneous  representa- 
tion of  their  position  in  the  company.  The  shareholders  could 
only  understand  from  tne  statement  that  with  the  four  newly 
elected  directors  the  continuance  in  the  direction  of  Mr.  Bush, 
General  Hope,  and  Dr.  Johnson  would  make  up  the  same 
number  of  seven  directors  ns  existed  at  the  time  of  the  annual 
general  meeting  in  1858.  The  re-elected  directors  never  could, 
by  the  law  of  U\e  company,  act  for  a  single  day.  On  the  16th 
of  April  when  a  certificate  of  the  approval  of  the  transfer  of 
Mr.  Bush's  shares  is  proved  to  have  been  given,  the  newly 
elected  directors  alone  were  present.  Although  this  approval 
does  not  appear  upon  the  minutes,  yet  that  a  certificate  of  such 
approval  was  signed  by  the  .directors  on  the  16th  of  April  is 
proved  by  Mr.  Goold,  the  former  secretary  to  the  company, 
who  was  present  on  that  day.  The  fact  that  the  approval  was 
given  after  the  transfer,  instead  of  before,  as  prescribed  by  the 
deed  of  settlement  though  mentioned  ♦in  the  course  of  the  [49 
argument,  was  very  properly  not  insisted  upon.  But  the  validity 
of  the  transfer  of  Mr.' Bush's  shares  was  impeached  on  the 
ground  that  the  persons  who  approved  of  the  transfer  were 
disqualified  from  acting  as  directors,  and  consequently  that  their 
approval  was  nugatory. 

The  approval  of  a  transfer  of  shares  by  clause  177a  of  the 
deed  of  settlement  is  to  be  certified  by  the  board  of  directors, 
and  by  the  69th  clause  no  business  is  to  be  transacted  by  the 
hoard  unless  three  directors  are  present.  The  objection  taken 
to  the  qualification  of  three  out  of  the  four  directors  present  on 
the  15th  of  April,  viz.  Lord  Keane,  Major  Adair,  and  Mr. 
Morrison,  is  that  they  were  not  qualified  to  be  appointed  direc- 
tors, not  being  at  the  time  of  their  appointment  shareholders 
of  the  company.  By  clauses  177,  177a,  and  178  of  the  deed  of 
settlement  the  following  course  must  be  pursued  upon  a  transfer 
4)f  shares.  A  holder  of  shares  who  has  procured  another  person 
to  become  a  shareholder  in  respect  of  his  shares  must  give  no- 
tice of  the  proposed  transfer  at  the  of&ce  of  the  company ;  the 
hoard  of  directors  must  certify  their  approbation  of  the  proposed 
shareholder;  the  transferor  must  execute  a  deed  or  instrument 
of  transfer;  and  by  clause  186  every  person  approved  by  the 
board  of  directors,  and  to  whom  a  transfer  of  the  shares  has 
been  made,  must  within  one  calender  month  after  such  transfer 
^execute  at  the  oflice  of  the  company,  or  at  such  other  place  as 
the  board  shall  reasonably  require,  a  deed  of  covenant  to  abide 
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Iiy  the  rules  and  regulations  of  the  company,  "  whereupon  audi 

Iierson  shall  become  a  shareholder  of  the  company."  It  may 
(0  worthy  of  remark,  that  the  reqniBitions  of  this  clause,  when 
complied  wiih,  bring  a  Iraiiaferee  precisely  within  tlie  definition 
of  a  shareholder  given  by  the  7  &  8  Viet.  c.  110  (under  whieli 
act  the  company  was  formed  and  registered)  viz.,  "  A  person 
entitled  to  a  share  in  a  company  and  who  has  executed  the  deed 
of  settlement  or  a  deed  referring  to  it."  None  of  the  threo 
nominated  directors  executed  any  such  deed,  and  the  question 
is,  whether  without  having  done  so  any  one  of  them  had  become 
a  shareholder. 

It  was  argued  that  the  execution  of  a  deed  by  a  transferee  of 
shares  is  not  absolutely  uecesaary  to  make  him  a  shareholder, 
because  it  is  at  the  pleasure  of  the  directors  whether  they  will 
require  a  deed  or  not.  But  this  argument  is  incorrect.  The 
50]  *directors  have  no  power  to  dispense  with  the  deed.  Tlie 
185th  clause  is  imperative  as  to  the  execution  of  the  deed  of 
covenant,  although  the  place  where  it  is  to  be  executed  is  in  the 
discretion  of  the  directors.  The  words  of  the  clause  are,  "  shall 
execute  at  the  office  of  the  company,  or  at  such  other  place  aa 
the  board  shall  reasonably  require,"  the  latter  words  being  ca- 
piilile  of  reference  only  to  the  words  "  at  such  other  place." 

It  was  farther  argued  that  the  deeds  of  transfer  executed  by 
(leneral  Hope  and  Mr.  Morrison,  and  by  Dr.  Johuson  and  Lord 
Keane  satisfied  the  requisitions  of  the  185th  clause,  as  they  re- 
ferred to  the  deed  of  settlement  by  the  transferees  agreeing  to 
Imld  the  shares  subject  to  the  conditions  on  which  they  were 
held  by  the  transferors.  This  argument  is  disposed  of  at  once 
iiy  merely  reading  the  clause,  which  expressly  makes  a  distinc- 
tion between  the  deed  of  transfer  and  the  deed  of  covenant,  by 
requiring  that  every  persou  to  whom  a  transfer  has  been  made 
(that  is  by  deed  or  instrument  of  transfer  previously  mentioned) 
shall  within  oni  month  after  such  traiister  execute  a  defei  of 
covenant. 

An  argument  in  favor  of  the  legality  of  the  appointment  of 
tha  annrn^Ajig  dircctors  was  drawn  from  the  time  given  for  the 
o  execute  the  deed.  The  transfers  of  the  shares  in 
Te  approved  of  on  the  same  day  that  the  transferees 
nted  directors;  and  it  was  said,  that  as  they  might 
ted  the  deed  within  the  month  they  were  qualified 
ut  subject  to  their  future  disqualification  upon  their 
on  of  the  deed  within  the  time  prescribed.  But  this 
i  good  for  nothing  unless  it  can  go  the  length  of  say- 
der  the  185th  clause  the  transferee  becomes  a  share- 
rediately  upon  the  transfer  and  before  the  execution 
;  thereby  utterly  rejecting  the  words  at  the  end  of 
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the  clause  "  whereupon  "  (that  is  upon  the  execution  of  the 
deed  of  covenant)  "  such  person  shall  become  a  shareholder." 

It  was  farther  contended  that  the  transferees  of  the  shares  of 
General  Hope  and  Dr.  Johnson  were  precluded  by  their  ac- 
ceptance of  the  transfers  from  denying  that  they  had  become 
shareholders,  and,  therefore,  that  they  were  practically  qualified 
to  be  directors.  There  can  be  no  doubt  that  after  an  informal 
transfer  of  shares  neither  the  transferor  can  repudiate  the  trans- 
action, nor  can  the  *tran8feree,  in  most  cases,  dispute  his  [51 
liability.  But  a  transferee  may  be  estopped  from  disputing  his 
liability  as  a  shareholder,  and  yet  his  ownership  of  the  shares 
may  not  qualify  him  for  holding  an  office  in  the  company,  where 
the  deed  of  settlement  expressly  requires  that  the  transfer  upon 
which  his  qualification  depends  shall  onlj'  be  made  in  a  certain 
form,  which  has  not  been  pursued. 

The  cases  of  Bargate  v.  Shortridge  (*)  and  Morris  v.  Cunnan  ('), 
which  were  cited  in  support  of  the  argument  that  General  Hope 
and  Dr.  Johnson  were  qualified  as  directors  because  they  could 
not  dispute  their  liability  as  shareholders,  are  very  far  from  es- 
tablishing the  proposition.  In  Bargate  v.  Shortridge  (*)  the  direct- 
ors of  a  company  who  had  given  a  consent  to  a  transfer  of 
shares  in  an  irregular  manner,  but  one  which  h*ad  always  been 
adopted  since  the  formation  of  the  company,  were  not  allowed, 
so  far  as  they  themselves  were  concerned,  to  dispute  the  transfer 
of  the  shares,  and  the  consequent  discharge  of  the  transferor's 
liability,  upon  the  ground  of  such  irregularity.  And  in  Morris 
v.  Gannan  (^  the  assignees' of  a  bankrupt  attempted  in  vain  to 
invalidate  a  transfer  of  the  shares  made  by  the  bankrupt  because 
he  had  not  executed  the  company's  deed  of  settlement.  In 
each  of  these  cases  the  party  guilty  of  the  irregularity  or  the  de- 
fault (for  the  assignees  of  the  bankrupt  stood  in  his  shoes)  en- 
deavored, but  in  vain,  to  take  advantage  of  their  own  failure  to 
comply  with  the  requisites  for  the  completion  of  the  transfer  in 
order  to  avoid  it. 

That  transferees  who  have  not  executed  the  deed  of  covenant 
are  not  completely  shareholders  has  been  decided  in  two  or 
three  cases.  In  wHkinson  v.  The  Anglo  Californian  Gold  Mining 
Company  (')  the  court  held  that  a  person  who  had  subscribed  for 
shares  in  a  joint  stock  company,  completely  registered  under 
the  statute  7  &  8  Vict.  c.  110,  was  not  entitled  to  a  certificate 
of  the  proprietorship  of  such  shares  as  a  shareholder  under  sect. 
61  of  the  act  till  he  had  executed  the  deed  of  settlement,  or  a 
deed  referring  thereto.  Moss  v.  The  Steam  Gondola  Company  (*) 
decided,  that  to  entitle  a  creditor  who  has  obtained  judgment 

(')  5  H.  L.  C.  297.  O  18  Q.  B.,  728. 

0  4  De  Q.  F.  &  J.,  58L  O  18  C.  B.,  180. 
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against  a  joint  stock  company,  completely  registered  under  tl)c 
7  &  8  Vict.  c.  110,  to  an  execution  aa^ainst  one  as  a  shareholder 
52]  under  8  &  9  *Vict  c.  16,  s.  36,'it  must  be  shown  that  the 
party  against  whom  the  application  is  made  comes  within  the 
statutory  description  of  a  shareholder,  viz.,  "one  who  has  signed 
the  deed  of  settlement,*'  and  that  it  is  not  sufficient  to  sliow  that 
he  has  acted  as  a  director  of  the  company.  And  in  Tlie  Golcan- 
ized  Iron  Company  v.  Wesioby  (*)  the  defendant  had  obtained  an 
allotment  of  shares  in  the  company,  had  paid  a  deposit,  and  his 
name  was  inserted  in  the  register  of  shareholders,  but  he  never 
executed  the  deed  of  settlement.  An  act  of  parliament  passed 
for  winding  up  the  aftUirs  of  the  company  which  empowered 
the  directors  to  sue  for  calls,  enacted  tlmt  in  such  actions  '^  the 
register  should  he  primd  facie  evidence  of  the  defendant  being  a 
shareholder,  provided  that  such  calls  should  be  made  according 
to  the  provisions  of  the  deed  of  settlement,  and  as  regarded  the 
liability  of  shareholders  should  be  deemed  to  have  been  made 
under  such  provisions  "  ;  and  it  was  provided  that  "  nothing  in 
the  act  contained,  except  as  therein  expressly  enacted,  should 
render  liable  to  any  calls  any  shareholder  or  other  person  who 
would  not  have  been  liable  thereto  if  that  act  bad  not  passed." 
The  defendant  having  been  sued  for  calls  the  Court  of  Ex- 
chequer held  that  the  private  act  applied  to  shareholders  only, 
and  that  the  defendant  was  not  liable  as  a  shareholder,  inasmuch 
as  he  had  never  executed  any  deed  of  settlement.  These  cases 
satisfy  me  that  although  Lord  Keane,  Major  Adair,  and  Mr. 
Morrison  were  on  the  8th  of  April  what  may  be  called  incipient 
shareholders,  they  were  not  such  shareholders  as  were  qualified 
on  that  day  to  be  appointed  directors  of  the  company. 

Reliance  in  favor  of  the  validity  of  their  appointment  is  placed 
upon  the  fact  that  in  very  few  instances  the  transferees  of  shares 
executed  any  deed.  It  is  proved,  that  from  the  formation  of 
the  company  to  the  date  of  the  winding-up  order  there  were 
eighty  transfers  of  shares  in  the  company,  of  which  fifty-three 
were  to  forty-one  persons  not  previously  shareholders,  and  of 
these  forty-one  persons,  thirty-eight  did  not  execute  any  deed, 
it  was  contended  that  this  almost  universal  practice  sanctioned 

.  the  irregularity  which  had  occurred  in  the  appointment  of  the 
directors  in  question.  But  sanctioned  by  whom  ?  By  the  di- 
»53]  rectors,  who  were  *bound  to  take  care  in  every  instance 
that  the  transferee  had  done  what  was  necessary  to  make  him 
subject  to  all  the  liabilities  of  a  shareholder.     The  directors  who 

•  had  approved  of  the  transfer  of  the  shares  could  not,  according 
to  the  case  of  Bargate  v.  Shortridge  (*),  in  a  question  between 
them  and  the  transferee,  deny  that  be  was  a  shareholder ;  nor 

C)  8  Ex.,  17.  0  6  H.  L.  C,  297. 
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ill  a  contest  between  the  transferor  and  transferee,  could  they 
deny,  the  one  that  he  had  truly  transferred  his  shares,  and  the 
other  that  he  had  become  the  proprietor  of  the  shares  in  his 
stead.  Bat  where  it  is  the  interest  of  the  other  shareholders  to 
dispute  the  validity  of  the  transfer,  and  to  insist  upon  the  con- 
tinuance of  the  liability  of  the  transferor,  I  do  not  see  how  any 
former  irregularities,  however  constant,  over  which  they  had 
no  control,  and  of  which  they  probably  were  not  cognizant, 
could  preclude  them  from  the  objection. 

But  the  respondent  says  that,  assuming  the  directors  were 
not  qualified,  yet  having  been  directors  defacio^  their  acts  are 
valid  by  the  30th  section  of  the  7  &  8  Vict.  c.  110.  But  that 
section  applies  merelv  to  the  case  of  a  person  having  acted  as  a 
director,  and  to  it  being  afterwards  discovered  that  he  was  dis- 
qualified, and  it  makes  all  acts  done  by  him  before  such  dis- 
covery as  binding  as  if  such  person  had  been  duly  appointed  or 
qualified*  But  what  after  discovery  has  there  been  in  this  case  ? 
The  directors  who  declared  Lord  Keane,  Major  Adair,  and  Mr. 
Morrison,  to  be  directors  of  the  company  knew  perfectly  well 
that  they  had  not  the  qualification  required  by  the  deed  of  set- 
tlement, and  therefore  that  their  acts  would  be  void.  The  80th 
section  of  the  act  is  therefore  totally  inapplicable  to  this  case. 

Supposing,  however,  all  the  objections  with  regard  to  the  ap- 
proval of  the  transfer  of  Mr.  Bush's  shares  to  be  ^ot  over,  the 
190th  clause  of  the  deed  of  settlement  does  not  discharge  him 
from  his  liabilities  until  his  transferee  has  executed  a  deed  of 
covenant.  It  was  argued  that  this  deed  being  the  act  of  the 
transferee,  the  transferor  has  no  means  of  compelling  its  execu- 
tion, or  even  knowing  that  it  has  not  been  executed.  But 
surely  it  was  his  duty,  as  well  as  his  interest,  to  inquire  whether 
his  proposed  transferee  had  performed  what  was  necessary  in 
order  to  complete  the  transfer ;  and  if  he  omitted  to  do  so  he 
mast  suffer  the  penalty  of  *his  own  neglect.  Mr.  Bush,  [54 
as  a  director  of  the  company,  must  have  fully  known  what  was 
required  by  the  deed  of  settlement  to  render  valid  a  transfer  of 
his  shares;  and  therefore  he  is  inexcusable  for  not  having  as« 
certained  whether  the  transferee  had  complied  with  these  re- 
quisites, and  if  he  found  that  he  had  not,  for  not  enforcing  his 
compliance  with  them.  "Whatever,  therefore,  may  be  the  cor- 
rect conclusion  upon  the  former  points  which  have  been  urged 
in  this  case,  the  purchaser  of  Mr.  Bush's  shares  not  having 
executed  a  deed  of  covenant  to  observe  the  covenants,  agree- 
ments, and  provisions  contained  in  the  deed  of  settlement,  the 
condition  precedent  upon  which  Mr.  Bush's  discharge  from  his 
liability  in  respect  of  his  shares  depends  has  not  been  performed, 
and  he  therefore  ought  to  be  placed  on  the  list  of  contributories. 
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I  think  that  the  order  of  the  lord  chancellor  should  be  re- 
versed ;  but  I  believe  that  two  of  my  noble  and  learned  friends 
are  of  a  different  opinion,  and,, therefore,  the  result  will  be  that 
it  will  stan^d  unreveraed. 

Lord  CoLONaAV  :  My  lorda,  I  have  very  little  to  say  upon 
this  case,  on  which  I  have  arrived  at  the  same  conclusion  us 
my  noble  and  learned  friend  who  has  just  spoken,  nor  am  I 
to-day  in  a  condition  of  health  to  be  able  to  say  much. 

The  question  is,  whether,  between  the  9th  of  Ajiril,  1859 
and  the  winding-up,  Mr.  Bush  was  divested  of  his  position  as  a 
shareholder  in  the  company.  It  appears  that  the  proceedings 
of  this  company  were  not  conducted  with  the  greatest  regu- 
larity—  their  books  even  were  !iot  kept  with  the  greatest  reg- 
ularity, and  there  were  many  inaccuracies  with  regard  to  their 
proceedings.  Mr.  Bush,  who  was  a  director  of  the  company 
for  a  considerable  time,  as  well  as  a  shareholder,  may  have  been 
in  some  degree  responsible  for  not  seeing  that  thesg  mattera 
were  more  carefully  looked  after;  but  with  regard  to  the  line 
of  argument  adopted  at  the  bar  upon  this  appeal,  I  feel  it  a  duty 
incunibettt  upon  me  to  say  that  I  do  not  think  that  any  case 
was  made  out  against  Mr,  Bush  personally,  of  the  character  that 
was  attempted  to  be  made  out  against  him.  I  do  not  think 
that  tliere  was  any  successful  attempt  made  to  impeach  his  bonS 
55]  Ji*li^>  and  that  makes  me  feel  the  greater  regret  *that  there 
Avere  inaccuracies  which,  in  my  opinion,  prevent  hie  obtaining 
the  relief  which  he  seeks.  I  think  the  inaccuracies  were  just 
those  which  have  been  pointed  out  by  my  noble  and  learned 
friend,  and  I  shall  only  indicate  them  as  being  the  basis  of 
what  I  oticr  as  my  opinion. 

It  appears  that  on  the  9th  of  April,  1859,  Mr.  Bush  transferred 
all  his  shares  to  Mr.  Morrison  for  ^2000,  to  be  paid  in  the 
month  of  April,  1861,  contingently.  The  agreement  for  tiie 
sale  of  his  shares  is  a  very  peculiar  one,  but  it  does  not  lead  me 
to  retract  in  any  degree  what  I  have  said.  Then,  on  the  11th 
of  April,  1859,  there  was  a  return  of  the  transfer  to  the  regis- 
trar of  Joint  stock  companies.  Now  the  objections  are  theai-. 
In  the  lirst  place,  the  transfer  was  not  approved  of  by  competent 
directora  because  the  persons  appointed  on   the  8th  of  April 

not  then  shareholders,  and  therefore  were  not  in  a  position 

direijtors  of  the  company.  I  agree  with  my  noble  ami 
ed  friend  who  has  just  spoken,  as  to  the  eti'cct  of  those 
ons.  I  think  those  persons  were  not  properly  shareholders, 
herefore  they  were  not  capable  of  giving  a  valid  confirma- 
to  and  approval  of  the  transfer.  Tlie  second  objection  is 
the  transferee,  Mr.  Morrison,  had  never  signed  the  deed, 
also,  iu  my  opinion,  forms  a  valid  ground  of  objection. 
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These,  my  lords,  are  the  two  grounds  upon  which  I  think  that 
Mr.  Bash  could  not  get  himself  effectually  relieved.  I  wish  it 
tiad  been  otherwise. 

Lord  Cairns  :  My  lords,  it  appears  that  in  the  winding  up  of 
this  company  the  name  of  Peter  Morrison  was,  in  the  first  in- 
stance, placed  upon  the  list  of  contributories  as  proprietor  of 
the  400  shares  which  have  been  mentioned  by  my  noble  and 
learned  friend.  A  summons  was  subsequently  taken  out  by  the 
executors  of  Mr.  Houldsworth,  who,  as  representing  their  testa- 
tor, had  been  placed  upon  the  list  of  contributories,  and  that 
summons  required  the  respondent,  Mr.  Bash,  to  show  cause 
why  his  name  should  not  be  settled  upon  the  list  of  contribu- 
tories in  respect  of  these  400  shares,  and  the  name  of  Peter 
Morrison  ipemoved. 

That,  my  lords,  is  the  foundation  of  the  proceedings  which 
now  come  before  your  lordships  ;  and  I  own,  I  never  have  seen 
a  case  ♦which  more  strongly,  to  my  mind,  proved  the  great  [56 
advantage  of  some  form  of  allegation  and  of  pleading  in  a  liti- 
gation between  adverse  parties.  Tour  lordships  have  now  be- 
fore you  a  thick  volume,  containing  several  hundred  pages,  and 
you  are  left  to  discover  from  that  volume,  and  from  the  arma- 
ments of  counsel  at  your  lordships'  bar,  from  a  mass  of  affidavits, 
from  some  parol  testimony,  and  from  a  number  of  documents, 
what  the  case  is  which  is  alleged,  what  the  ground  is  why  this 
list  of  contributories  should  be  altered  by  one  name  which  has 
been  placed  upon  it  being  taken  off,  and  another  substituted. 
And  I  may  say  in  passing,  as  if  the  matter  were  not  difficult 
enough  in  itself,  the  difficulty  and  confusion  in  this  case  have 
been  increased,  and,  I  am  sorry  to  say,  the  expense  increased 
also,  by  the  circumstance  that  the  appellants  have  printed  at 
length  a  very  voluminous  appendix,  and  the  respondent  has 
printed  at  length  the  same  appendix,  and  the  respondent  has 
even  gone  beyond  that,  for  he  has  added  a  shorthand  writer's 
note  of  the  argument  of  counsel  in  the  court  below,  and,  farther, 
a  somewhat  long  and  argumentative  affidavit,  filed  entirely  irre- 
gularly, to  prove  whose  fault  it  was  that  there  was  a  double  ap- 
pendix in  place  of  a  single  one.  My  lords,  anything  more  irre- 
gular or  burdensome  as  regards  costs  and  the  consumption  ot 
time  than  this  case  is,  starting  at  first  with  what  I  have  referred 
to,  namely,  the  absence  of  any  pleading  or  allegation,  and  that 
difficulty  added  to  by  the  lavish  mode  in  which  the  parties  have 
proceeded  with  regard  to  expense,  I  have  never  seen. 

Well,  my  lords,  we  have,  as  I  have  said,  to  discover  from  this 

mass  of  documents,  aided  by  the  argument  of  counsel  at  your 

lordships'  bar,  which  I  remember  was  extremely  able,  what  is 

the  case  which  is  alleged  as  the  foundation  of  these  proceedings  ? 

5  Eno.  Bep.1  8 


18  ENGLISH  AND  IRISH  APPEALS.  [L.  R. 


1873  Murray  v.  Bush. 


It  is  said  that  tlie  transfer  of  the  400  shares  in  question  from 
Mr.  Bush  to  Mr.  Morrison  was  invalid  by  reason  of  informality. 
I  shall  reserve  for  the  last  of  the  observations  I  have  to  make 
that  ground  of  attack  on  the  transfer.  The  second  reason 
alleged  is  this :  the  lOlst  clause  of  the  deed  of  settlement  of 
this  company  provided  :  "  That  if  ever  the  losses  of  the  com- 
pany shall  have  absorbed  not  only  the  whole  of  the  fund  called 
the  reserve  fund,  but  also  80  per  cent  on  the  gross  amount  of 
the  capital  subscribed  for,  the  said  company  shall  be  ipso  facto 
57]  dissolved,  and  the  board  of  directors  for  ♦the  time  being 
shall  within  twenty  days,  or  as  soon  after  such  losses  being  in- 
curred as  the  said  board  possibly  can,  and  they  are  hereby  re- 
quired to  call  a  special  general  meeting  of  the  shareholders  in 
such  manner  as  hereinbefore  mentioned,  and  lay  a  statement  of 
the  affairs  of  the  company  before  such  meeting.'*  It  is  said 
that  before  the  month  of  April,  1858,  when  Mr.  Evans  made 
his  report,  this  contingency  contemplated  by  the  191st  clause 
had  occurred,  that  more  than  80  per  cent  of  the  capital  had 
been  lost,  and,  that,  therefore,  the  clause  had  became  operative. 
My  lords,  if  the  clause  become  operative,  that  which  had  taken 
place  was  the  ipso  facto  dissolution  of  the  company,  and  if  the 
company  was  ipso  facto  dissolved  I  may  say  that  the  consequence 
would  have  been,  not  that  a  question  would  have  arisen  as  to 
the  transfer  of  shares  as  between  Bush  and  Morrison,  but  the 
consequence  would  have  been  that  all  transfers  afterwards  made 
would  have  been  invalid,  and  the  shares  of  all  persons  would 
have  become  incapable  of  transfer,  and  the  company  would 
have  become  incapable  of  undertaking  any  new  business  or 
entering  into  any  new  contract,  whereas,  in  point  of  fact,  we 
know  that  it  carried  on  business  for  some  years  subsequently, 
and  that  transfers  of  many  other  shares  were  made.  If  the 
clause  therefore  had  become  applicable,  if  the  contingency 
mentioned  in  it  had  occurred,  it  would  have  been  a  ground 
not  for  removing  the  name  of  Morrison  and  substituting  the  name 
of  Bush  upon  this  register,  but  it  would  have  been  a  ground  for 
a  proceeding  of  a  wholly  ditterent  kind,  a  proceeding  challeng- 
ing everything  as  absolutely  inept  and  invalid  which  had  been 
done  by  the  company  from  the  time  that  the  ipso  facto  dissolu- 
tion had  taken  place. 
But  I  am  bound  farther  to  say  that  it  appears  to  me  that  the 

!)roof  that  the  contingency  contemplated  by  the  191st  section 
lad  occurred,  has  entirely  failed.  I  have  looked  at  the  report 
of  Mr.  Evans,  and  it  appears  to  me  that  this  observation  is  to 
be  made  upon  that  report ;  which,  indeed,  Mr.  Evans  himself 
made  in  the  document  which  accompanied  it  —  he  has  taken  an 
account  of  the  capital  of  the  company,  and  of  the  debts  and  the 
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liabilities,  but  he  has  not,  as  he  himself  states,  made  any  allow- 
ance for  the  value  of  the  goodwill  o{  the  company  as  a  goins^ 
coQceru.  The  company  was  an  extremely  peculiar  one.  Of 
the  insurances  and  risks  we  *are  only  now  told  the  par-  [58 
ticulars.  There  was  coming  in  year  after  year  a  Dody  of 
premiums  varying  from  £80,000  to  £40,000,  a  connection,  a 
goodwill,  a  public  favor  had  been  created  by  the  company, 
rightly  or  wrongly,  by  means  of  its  business  as  conducted  up  to 
that  time,  and  by  means  of  the  advertisements  to  which  it  had 
resorted;  and  whether  that  goodwill  should  be  estimated  as  it 
is  stated  to  have  been  estimated  by  a  valuator,  as  of  the  value 
of  three  years  of  these  annual  premiums,  or  at  a  smaller  or  at  a 
larger  sum,  I  need  not  stop  to  inquire.  It  is  abundantly  evi- 
dent that  the  goodwill  of  the  concern  as  a  going  concern  was 
worth  some  substantial  sum,  and  that  sum  is  altogether  omitted, 
as  indeed  Mr.  Evans  states,  from  his  calculations.  Whether  if 
a  jiroper  sum  had  been  allowed  in  respect  of  goodwill  it  would 
have  shown  that  the  capital  had  been  reduced  anything  like  80 
per  cent  your  lordships  cannot,  I  think,  speculate.  It  is  suffi- 
cient to  say  that  there  is  no  proof  upon  the  subject,  and  there- 
fore those  upon  whom  the  onus  of  proof  lay  to  show  that  the 
contingency  mentioned  in  the  191st  section  bad  occurred,  have 
entirely  failed,  as  it  seems  to  me,  to  sustain  that  onus. 

Then,  my  lords,  1  pass  to  the  next  head  of  challenge  of  the 
transfer  of  these  shares,  which,  in  point  of  fact,  occupied  the 
greatest  portion  of  the  argument  at  your  lordships'  bar.  I  am 
obliged  to  look  at  the  case  of  the  appellants  for  a  statement  of 
what  this  head  of  challenge  is  to  be  taken  to  mean,  and  I  find 
at  the  commencement  of  the  case,  on  the  first  page,  "  the  ap- 
pellants contend  that  the  transfer  was  informal  and  invalid,  and 
was  part  of  a  scheme  by  which  the  respondent  Bush  and  the 
only  other  two  directors  of  the  company  were  enabled  to  leave 
the  company  without  exciting  the  suspicion  of  the  shareholders, 
and  without  informing  them  of  what  the  directors  knew  to  be 
the  fact,  namely,  that  the  company's  capital  was  insufficient  to 
meet  ics  engagements,  and  that  the  company  was  in  such  a 
position  that,  according  to  the  provisions  of  its  deed  of  settle- 
ment, it  ought  to  be  wound  up."  And  farther  on,  at  page  15 
of  the  case,  there  commences  a  narrative  of  the  proceedings  of 
the  directors  from  the  month  of  April,  1858,  when  Mr.  Evans's 
report  was  made.  It  states  the  resignation  of  Mr.  Fitzpatrick, 
who  was  the  first  of  the  directors  who  resigned,  and  transferred 
his  shares  in  the  month  *of  April,  1858 — ^it  states  the  re-  [59 
signation  and  transfer  of  the  shares  of  Mr.  Smith  and  of  Mr. 
Tyler,  and  then  it  continues :  "  In  this  way  three  out  of  the 
seven  persons  who  were  directgrs  at  the  time  Evans's  report 
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was  made  quietly  got  rid  of  their  shares,  and  Hope,  Johnson, 
Western,  and  Bush  were  left  the  only  directors  of  the  company.'' 
And  the  first  of  the  reasons  for  the  appeal  is  stated  thus :  "  Be- 
cause it  was  the  duty  of  the  respondent  Bush,  and  of  the  other 
directors  of  the  company,  after  receiving  Ev^ans's  report  and  the 
balance  sheet  accompanying  the  same  to  lay  such  balance  sheet, 
or  some  other  true  statement  of  the  affairs  of  the  company  be- 
fore the  shareholders,  and  instead  of  doing  this  the  said  respond- 
ent and  the  other  directors  of  the  company  concealed  the  true 
state  of  the  company's  afiairs,  and  improperly  prolonged  the 
existence  of  the  company,  and  thereby  were  enabled  to  transfer, 
or  affect  to  transfer,  all  their  shares  therein." 

Now  I  understand  this  to  be  an  allegation  fa  very  grave,  and 
a  very  important  one)  to  this  effect;  that  a  iraudulent  schenje 
was  originated  and  planned  among  the  directors,  having  its  ori- 
gin at  the  time  of  the  making  of  Evans's  report  in  the  month  of 
April,  1858 — a  scheme  to  keep  back  from  the  shareholders  of 
the  company  a  knowledge  of  the  true  state  of  its  affairs,  and  to 
keep  back  that  knowledge  for  this  purpose,  namely,  in  order 
that  the  directors  themselves,  who  held  a  large  number  of  shares 
in  the  company,  might  have  time  and  opportunity  given  to  them 
to  get  rid  of  their  shares,  to  leave  the  company,  and  to  put  other 
persons  in  their  place  to  bear  the  responsibility  which  otherwise 
would  have  been  theirs.  My  lords,  1  wish  to  state  my  opinion 
with  regard  to  that  part  of  the  case  at  the  outset,  because  1  think 
it  extremely  important  that,  so  far  as  my  opinion  goes  at  least, 
I  should  place  upon  record  the  view  I  take  of  it.  Even  if  the 
whole  of  this  grave  allegation  had  been  true,  and  true  to  the 
letter,  it  appears  to  me  to  state  and  allege  a  case  which  is  not  a 
case  for  a  proceeding  of  settling  contributories  under  the  Wind- 
ing up  Act,  but  is  a  case  for  relief  of  a  wholly  diflferent  descrip- 
tion. It  is  a  case  which,  if  proved  to  bo  true,  and  to  be  one 
which  would  entitle  the  person  alleging  it  to  any  relief  at  all, 
the  relief  would  be  in  the  nature  of  a  proceeding  by  a  bill  in 
Chancery  to  make  those  persons  who  had  carried  on  the  com- 
(50]  pttny,  who  had  added  to  its  liabilities,  who  had  *fraudulently 
concealed  its  aftairs  from  the  shareholders  for  the  purpose  of 
effecting  their  own  end,  answerable  for  the  loss  which  had  been 
incurred  in  carrying  on  the  company,  and  to  make  them  subject 
to  an  indemnity  in  favor  of  those  wlio  had  sustained  this  loss. 
It  appears  to  me  to  be  a  case  wholly  foreign  to  the  purpose  of 
a  proceeding  for  settling  contributories  under  the  Winding  up 
Act,  M'here  it  appears  to  me  that  the  question  to  be  discussed 
and  decided  is  whether  a  particular  person  was  or  was  not  at  a 
particular  time,  or  is  oris  not  at  the  present  time,  a  shareholder 
in  the  company. 
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But  passing  from  that,  which  would  be  an  observation  with 
regard  to  the  form  of  relief,  I  come  to  that  which  is  of  more 
importance,  the  substance  of  this  allegation.  Your  lordships  do 
not  sit  here  as  judij^es  upon  questions  of  morals,  or  of  manners. 
If  you  did,  I  wonlS  take  leave  to  say  that  for  my  part  I  entirely  > 
disapprove  of  much  that  I  observe  in  the  conduct  of  the  affairs 
of  this  company  by  the  directors.  I  disapprove  of  the  manner 
in  which  the  accounts  and  the  books  were  kept.  I  disapprove 
to  the  want  of  frank  communication,  to  the.  shareholders  by  the 
directors,  of  the  state  of  the  company,  atid  of  the  neglect  of  tlie 
observations,  be  they  well  founded  or  ill  founded,  which  had 
been  made  in  regard  to  the  affairs  of  the  company,  by  the  person 
they  consulted,  namely,  Mr.  Evans.  I  disapprove  of  the  ar- 
rangements which  were  subsequently  made  for  the  purpose  of 
entering  into  what  was  termed  a  working  agreement  with  the 
Bank  of  Deposit,  without  there  having  been  a  fuller  statement 
to  the  company  of  the  object  of  that  arrangement.  But  the 
question,  and,  as  it  appears  to  me,  the  only  question  which  your 
lordships  have  to  decide  for  the  purpose  of  this  appeal  is  this — 
were  these  things  (treat  them  as  censurable  if  you  please)  done 
by  the  directors  for  this  fraudulent  and  evil  end — to  keep  the 
company  in  the  dark  as  to  the  state  of  its  affairs  until  they,  the 
ilirectors,  should  have  transferred,  and  in  order  that  they,  the 
directors,  might  transfer,  their  shares,  and  get  rid  of  their  own 
liability?  Unless  the  case  can  be  brought  up  to  that  which  I 
luive  stated,  all  the  other  observations  with  regard  to  the  con- 
duct of  the  directors  appear  to  me  to  be  for  the  purpose  of  this 
litigation  wholly  immaterial. 

Now,  my  lords,  I  have  no  hesitation  in  saying  that  I  cannot 
♦arrive  at  the  conclusion  that  any  of  these  things  were  done  [61 
by  the  directors  for  the  fraudulent  purpose  to  which  I  have  re- 
ferred. I  am  glad  that  in  arriving  at  that  conclusion  I  have 
the  concurrence  in  opinion  of  the  master  of  the  rolls,  before 
wlH>m  the  case  first  came,  of  my  noble  and  learned  friend,  the 
late  lord  chancellor,  and  of,  I  think,  my  noble  and  learned 
friend  who  last  addressed  your  lordships,  and  even  although  my 
noble  and  learned  friend  who  now  sits  upon  the  woolsack  re- 
ferred in  some  detail  to  the  conduct  of  the  directors,  I  do  not 
know  that  he  made  it  the  ratio  decidendi  of  the  opinion  which  ho 
offered  to  your^lordships. 

But  now,  without  going  through  the  history  of  the  events  of 
the  year  1858  more  in  detail,  I  will  state  in  a  very  few  words 
.the  reasons  which  lead  my  mind,  without  any  hesitation,  to  the 
conclusion  that  there  was  in  this  case  no  frandulent  object  of 
the  directors  or  of  Mr.  Bush  with  regard  to  the  M'ansfer  of  the 
shares.    In  the  first  place  as  to  the  retirement  of  the  respond- 
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ent  and  of  the  other  directors,  it  appears  to  me  to  be  proved 
beyond  all  doubt  that  the  board  of  directors  of  this  con\pany 
was  not  a  harmonious  body.  There  were  differences  of  opinion 
amongst  them,  and  it  was  those  differences  of  opinion  tliein- 
selves  which  led  to  the  reference  to  Mr.  Evans  to  examine  the 
affairs  of  the  company.  The  differences  were  not  healed  hy 
Mr.  Evans's  report  Mr.  Fitzpatrick,  who  had  been  one  of  tljose 
who  had  taken  the  strongest  part  against  the  majority  of  tlic 
directors,  resigned.  But  the  differences  continued:  It  is  per- 
fectly apparent  that  after  the  first  three  directors  resigned,  owing 
to  those  differencep,  the  resignation  of  the  other  directors  vvjis 
brought  about,  not  at  all  with  reference  to  the  disposal  of  their 
shares,  but  in  order  that  the  body  which  is  termed  in  these  jn-o- 
ceedinffs  the  Bank  of  Deposit,  which  was  anxious  to  obtain  a 
control  over  the  working  of  this  insurance  company,  and  to 
enter  into  some  arrangement  with  them,  might  substitute  per- 
sons in  its  interest  upon  the  board  of  directors  of  the  insurance 
company.  With  regard,  again,  to  Mr.  Evans's  report,  I  wonid 
observe  that  there  was  nothing  whatever  about  that  report  which 
disclosed  to  the  directors,  or  to  any  of  them,  anything  that  they 
did  not  perfectly  well  know  before.  They  were  no  more  in- 
formed of  the  state  of  the  company  after  that  report  than  they 
were  before.  The  report  was  for  this  purpose  of  the  8im[>le8t 
62]  kind.  The  books  *of  the  company  for  this  purpose  con- 
veyed to  the  minds  of  any  one  having  access  to  them  all  that 
the  report  itself  showed,  and  I  cannot  accept  the  statement  that 
it  was  Evans's  report  which  put  the  directors  in  motion  to  leave 
the  company  and  transfer  their  shares. 

But  there  are  three  circumstances,  my  lords,  which,  more 
conclusively  than  any  general  observations  which  I  could  make, 
satisfy  my  mind  that  there  was  no  fraudulent  purpose  on  the 
part  of  the  respondent.  In  the  first  place  if  there .  was  this 
scheme  —  originating  in  the  report  of  Evans,  made  at  the  com- 
mencement of  April,  1858  —  this  scheme  to  get  out  of  the  com- 
pany, to  get  rid  of  the  shares  of  the  directors,  to  get  rid  of  the 
shares  of  ]3ush,  how  is  it  to  be  accounted  for  that  from  the  be- 
ginning of  the  month  of  April,  1858,  up  to  the  beginning  of 
the  month  of  April,  1859,  no  one  single  step  was  ever  taken  by 
Bush,  which  can  bo  pointed  out,  to  get  rid  of  or  transfer  any 
of  those  shares?  For  the  space  of  a  whole  year  after  making 
of  this  report,  which  is  said  to  have  terrified  tlie  directors  an(l 
to  have  made  them  anxious,  hurriedly  anxious,  to  get  rid  of 
their  shares,  whatever  the  other  directors  may  have  done,  the 
respondent  certainly  appears  for  a  whole  year  to  have  been  per- 
fectly quiescent,  and  to  have  taken  no  step  whatever  to  get  ri<l 
of  a  single  share  in  the  company. 
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But,  ray  lords,  the  matter  does  not  rest  there,  because  you  do 
find  this  piece  of  evidence  which,  so  far  as  I  can  see,  is  entirely 
unchallenged  in  these  papers,  and  it  is  supported  by  the  testi- 
mony of  two  trustworthy  witnesses,   namely,  Bush  and    the 
manager,  as  he  is  termed,  of  the  company,  Goold.     The  precise 
date  is  not  given,  but  some  time  before  April,  1859,  a  direct 
offer  was  made  to  Bush,  to  buy  his  shares  from  him.     lie  had 
not  solicited  the  offer;  he  had  not  placed  his  sliares  in  the 
hands  of  any  one  for  disposal.     On  the  contrary,  he  states  that 
when  the  otter  was  made  to  him  he  treated  it  as  a  jest,  so  little 
was  he  disposed  to  entertain  it.     The  offer  was  tliis,  the  shares 
were  £5  shares,  and  he  was  offered  a  price  of  305.  a  share  upon 
the  400  shares,  which  would  have  made  £600.     He  was  offered 
that  sum  in  immediate  payment  if  he  would  consent  to  dispose 
of  his  shares.     My  lords,  he  refused  the  otter,  he  did  not,  it 
would  appear,  enter  into  any  negotiation  for  a  larger  sum,  but 
distinctly  refused  the  otter  that  tf  as  made  to  *him.     It  ap-  [63 
pears  to  me  that  the  full  weight  of  that  refusal  cannot  be  pro- 
perly estimated  unless  your  lordships  couple  with  it  another 
circnmstance.     Not  a  very  longtime  after  this  refusal  had  been 
made  these  shares  were  disposed  of  by  Bush  to  Morrison.     My 
mible  and  learned  friend  who  first  addressed  your  lordships  re- 
ferred to  the  agreement  under  which  they  were  disposed  of. 
That  agreement  stipulated  that  £2000,  which  is,  I  think,  the  par 
value  of  the  shares,  should  be  paid  for  them,  but  that  it  should 
not  be  paid  at  once,'nor  until  after  a  lapse  of,  I  think,  two  years 
or  thereabouts,  and  that  it  should  not  be  paid  at  all  unless  a 
certaiu  profit  or  dividend  had  not  been  made  by  the  company, 
or  in  case  the  company  should  be  wound  up  under  the  Winding 
up  Act.     Taking  these  two  circumstances  together,  nothing  to 
my  mind  is  more  satisfactorily  proved  than  this,  that  at  this 
time  Bush  entertained  a  hopeful  prospect  with  regard  to  the 
company,  he  refused  that  which  was  clearly  a  substantial  offer 
of  a  sum  of  money,  £600  in  cash,  and  he  preferred  to  wait  for 
the  chance  of  getting  the  whole  value  of  his  shares,  although 
the  chance  of  getting  the  whole  value  was  accompanied  by  the 
correlative  risk  of  losing  every  shilling  upon  the  sliares.     I  do 
not  think  that  anything  could  more  clearly  indicate  a  reasonable 
expectation  entertained  by  Mr.  Bush  that  the  company  would 
yet  be  righted^  and  that  the  shares  were  of  considerable  value 
in  the  market. 

Well  but,  my  lords,  this  is  not  all.  I  have  relied  upon  the 
circumstance  that  for  a  year  the  respondent  Bush  was  entirely 
quiescent  as  to  any  attempt  to  get  rid  of  his  shares.  I  have  relied 
upon  the  circumstance  that  when  ottered  a  considerable  sum  for 
his  shares  he  refused  it,  and  preferred  to  take  the  chance  of 
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getting  a  larger  amount,  even  although  it  might  be  accompanied 
by  the  risk  of  losing  the  whole.  But  now  there  is  this  farther 
circumstance  in  the  case  —  if  it  is  true  that  the  whole  that  was 
done  during  the  years  1858  and  1859  was  a  fraudulent  scheme 
concocted  by  the  directors  —  if  it  is  true  that  the  company  wjis 
kept  in  the  dark  upon  the  subject,  in  order  that  the  directors 
might  transfer  their  shares  and  get  out  of  the  company  —  if  it 
is  true  that  the  directors,  or  some  of  them,  left  the  company  in 
a  sudden  and  surreptitious  way,  in  order  that  their  going  niiglit 
not  excite  the  alarm  of  the  shareholders  —  if  it  is  true  that  the 
()4:]  whole  of  the  directors  did  get  rid  of  *theii>  shares  in  a 
manner  which  the  shareholders  of  the  company,  if  they  Inul 
known  of  it,  could  not  have  approved  of,  would  have  challenged, 
would  have  deprecated, and  would  have  found  &ult  with, —  then, 
my  lords,  I  ask  the  question  how  it  comes  to  pass  that  in  the 
year  1860,  a  year  after  all  this  had  taken  place,  when  the  whole 
was  known,  when  it  was  proclaimed  upon  every  document  of 
the  company  that  the  whole  of  the  board  of  directors  had  been 
changed  and  that  a  new  board  had  been  appointed,  when  the 
return  of  the  transfers  of  shares  in  the  company  to  the  proper 
office  had  made  it  clear  that  every  share  of  the  old  board  of  di- 
rectors had  been  transferred,  I  ask  how  it  came  to  pass  when  the 
shareholders  came  together  in  public  meeting,  as  in  fact  they 
did  in  the  month  of  September,  1860,  and  all  this  was  known 
to  the  shareholders,  that  not  a  single  shareholder  rose  at  that 
meeting,  challenged  wht^t  had  been  done,  complained  of  what 
had  been  done,  and  stated  that  the  whole  had  becQ  done  in  the 
dark  and  without  the  knowledge  of  the  company,  and  that  the 
company  had  been  aggrieved  by  the  conduct  both  of  those  di- 
rectors who  had  gone  out  and  of  those  directors  who  had  come 
in? 

My  lords,  we  are  dealing  with  these  matters  after  the  lapse 
of  a  number  of  years,  but  here  are  witnesses  of  the  proceedings 
on  the  day  when  they  took  place.  If  there  was  anything  wrong 
they  must  have  known  it.  The  company  certainly,  in  1860,  was 
not  in  a  flourishing  condition'.  There  was  everything  to  excite 
the  suspicion  and  distrust  of  those  who  were  receiving  no  divi- 
dend upon  their  shares;  but,  in  place  of  finding  that  any  com- 
plaint was  made,  we  find  that  the  expressions  of  the  meeting 
were  entirely  of  an  opposite  character.  Your  lordships  will 
observe  that  the  report  which  was  made  by  the  new  board  of 
directors,  and  the  proceedings  of  the  meeting  which  tollowcd 
the  making  of  that  report,  was  given  to  us  at  page  177  and  the 
following  pages  of  the  Second  Appendix,  and  anything  more 
open  than  the  character  of  that  report  I  have  never  read.  In 
place  of  endeavoring  to  conceal  the  change  which  had  taken 
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place  in  the  constitation  of  the  company^  the  new  directors 
began  by  saying  that  that  was  the  very  "  first  occasion  on  which 
the  present  board  have  had  to  give  an  account  of  their  steward- 
ship, having  only  been  appointed  at  the  last  general  annual 
meeting  of  shareholders,  held  in  1859."  *They  add  that  [65 
they  had  not  called  the  meeting  earlier,  because  they  "  were 
nnxions  to  ascertain  thoroughly  the  position  of  the  company, 
siikI  to  make  themselves  perfectly  acquainted  with  the  nature 
of  its  business  before  meetmg  the  proprietary."  They  go  on  to 
say  :  **  Your  directors  observe  that  their  predecessoi-s"  (that  is 
SI  wholly  different  board)  "  appear  to  have  spared  no  pains  to 
ivnder  the  system  adopted  accessible  to  the  general  body  of 
fiu-mers."  They  go  on  to  add,  "  they  do  not  quite  coincide  with 
the  anticipations  expressed  by  your  former  board  that  the  ratio 
uf  mortality  will  lessen  to  any  material  extent."  This  report 
wild  made  by  the  directors  to  the  shareholders,  and  I  find  that 
the  following  resolutions  were  put  to  the  meeting  and  carried 
unanimously' :  First,  "  that  The  Right  Honorable  Lord  Keane 
and  Major  James  Adair"  (who  are  persons  implicated,  if  the 
allegations  be  true,  in  the  gross  fraud  practised  upon  the  share- 
holders—  two  of  those  directors  who  were  implicated,  I  mean, 
as  coming  in  the  place  of  those  going  out)  "  be  and  they  are 
hereby  re-elected  directors  of  the  company,  and  that  the  appoint- 
ment of  Mr.  R.  W.  Goold  be  confirmed."  "  That  in  accordance 
with  the  120th  clause  of  the  company's  deed  of  settlement  to 
that  effect,  the  directors  be  and  they  are  hereby  authorized  and 
requested  to  call  up  the  remaining  portion  of  the  capital." 
^'  That  the  thanks  of  the  shareholders  be  tendered  to  the  direct- 
ors for  their  efforts  during  the  past  year.  That  the  thanks  of 
the  shareholders  be  given  to  the  manager  for  his  untiring  ex- 
ertions in  the  company's  interests." 

Now  I  can  quite  understand  that  the  appellants  in  this  case, 
the  executors  of  Mr.  Houldsworth,  whose  testator  had  before 
this  time  left  the  company  under  arrangements  which  were  the 
Kiihject  of  discussion  in  another  case  that  came  before  your 
lordships'  house,  whose  testator  was  taking  no  part  in  the  affairs 
of  the  com[)any,  I  can  quite  understand  that  those  executors 
Jitter  wards  discovering  what  appears  to  them  to  bear  the  cha- 
racter of  a  fraud  should  investigate  it,  and  should  make  upon  it 
i<iich  observations  as  occurred  to  them,  as  strangers,  as  being 
]iroper  observations  to  be  made.  But  it  is  perfectly  clear  that 
those  who  were  shareholders,  taking  a  part  in  the  business  of 
the  company  at  the  time,  knew  everything  that  had  been  done 
ill  the  year  1859,  and  were  perfectly  satisfied  with  everything 
that  had  been  done.  They  ♦were  satisfied  that  the  old  [66 
board  of  directors  had  gone  out  and  that  the  new  board  of  di- 
5  Eno.  Rep.]  4 
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rectors  had  come  in,  and  they  were  satisAed  with  the  changes 
in  the  proprietorship  of  shares  which  had  accompanied  this 
change  m  the  directorate,  because  these  changes  were  all  before 
them  at  that  time. 

I  have  gone  into  this  matter  at  greater  length  perhaps  than 
was  necessary  for  two  reasons,  first,  on  account  of  the  mode  in 
which  the  case  has  been  mixed  up  and  embarrassed  with  refer- 
ences to  these  questions  of  conduct,  aud  also  because,  there 
being  grave  allegatiotis  on  the  subject  of  conduct,  I  thought  it 
was  incumbent  upon  me  to  state  to  your  lordships  the  conclu- 
sions at  which  I  have  myself  arrived  upon  that  which  aftects 
the  personal  character  of  tliose  who  are  engaged  in  this  litigation. 

Therefore,  my  lords,  I  arrive  at  the  conclusion  that,  upon 
the  first  ground,  namely,  the  loss  of  capital  to  the  extent  of  80 
per  cent  there  is  no  reason  to  differ  from  the  decision  at  which 
my  noble  and  learned  friend,  the  late  lord  chancellor,  arrived 
in  the  court  below.  So  also  upon  the  question  of  alleged  fraud, 
there  is,  in  my  opinion,  every  reason  to  concur  in  that  decision, 
and  in  the  conclusion  at  which  he  arrived. 

That  brings  me  to  the  third  and  last  question  in  the  case, 
which  is  a  much  more  appropriate  question,  as  it  seems  to  me, 
to  be  discussed  in  a  proceeding  for  settling  contributories, 
naniely,  the  question  whether  the  400  shares,  which  have  been 
referred  to,  were  validly  transferred  from  Bush  to  Morrison, 
and  whether  it  is  Morrison  or  Bush  who  should  stand  upon  the 
list  of  contributories  as  the  shareholder  and  contributory  in  re- 
spect of  those  400  shares.  The  shares  undoubtedly  were  the 
shares  of  Bush.  Undoubtedly,  the  name  of  Morrison  was  re- 
turned before  the  winding  up  of  the  company,  and  returned 
more  than  once,  to  the  proper  office,  the  office  of  the  registrar 
of  joint  stock  companies,  as  the  shareholder,  under  a  transfer 
made  from  Bush  to  Morrison.  But  the  question  is,  was  the 
transfer  a  valid  and  formal  one  ?  Now,  before  referring  to  u 
few  of  the  sentences  in  the  deed  of  settlement  of  the  company 
which  are  material,  I  will  ask  your  lordships  to  bear  in  mind 
what  is  the  scheme  under  which  shares  were  made  transferable 
in  this  company.  There  are  three,  and,  as  it  appears  to  me, 
only  three  rules,  formalities,  regulations  (call  them  what 
67]  *you  please)  to  be  observed  in  order  to  effect  a  valid  trans- 
fer of  a  share  in  the  company,  and  I  think  your  lordships  will 
find  it  extremely  convenient  to  bear  these  three  requisites  of  a 
transfer  clearly  in  mind.  The  first  is,  that  the  outgoing  share- 
holder must  enter  into  an  agreement  with  some  other  person 
whom  I  will  term  the  incoming  shareholder,  that  the  incoming 
shareholder  shall  take  the  place  of  the  outgoing  shareholder. . 
There  must  be  an  agreement  of  that  sort  as  between  the  out- 
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goiog  shareholder  and  another  person ;  that  is  the  first  requisite. 
The  second  requisite  is  that  the  transferee,  as  I  will  term  him, 
must  he  approved  of  by  the  directors  of  the  company  acting  for 
the  company.  And  the  third  requisite  is,  that  the  transferee 
must  put  himself  into  direct  relations  of  contract  with  the  com- 

Eany.  He  must  come  to  the  company  and  agree  with  it  that 
e  will  observe  the  rules  and  regulations  of  the  company  com- 
prised in  their  deed  of  settlement.  My  lords,  these  are  the  three 
requisites  of  a  transfer  of  shares.  If  those  requisites  are  com- 
plied with  the  transfer  is  good  :  if  they  are  not  complied  with 
the  transfer  is  invalid. 

Now,  my  lords,  let  us  apply  the  st'itement  of  these  requisites 
to  the  present  case.  The  clauses  of  the  deed  which  are  referred 
to  as  material  are  the  185th,  186th,  and  the  190th,  and  I  will 
ask  your  lordships  to  be  so  good  as  to  bear  in  mind  what  ap- 
pears to  me  to  be  most  material  with  regard  to  each  of  these 
clauses,  namely,  that  they  are  affirmative  clauses,  and  not  nega- 
tive clauses.  When  a  person  shall,  by  transfer,  have  become  a 
shareholder  of  the  company,  the  185th  clause  provides,  "That 
every  person  who  shall  be  approved  of  by  the  board  of  directors 
as  a  holder  of  any  share  or  snares  in  the  company,  and  to  whom 
a  transfer  of  such  share  or  shares  shall  have  been  made,  and  who 
shall  not  then  be  a  shareholder  of  the  company,  shall,  within  one 
calendar  mouth  after  such  transfer,  execute  at  the  office  of  the 
company,  or  at  such  other  place  as  the  said  board  shall  reasona- 
bly require,  either  in  person  or  by  attorney,  a  deed  of  covenant 
to  abide  by  the  rules  and  regulations  of  the  company,  where- 
upon such  person  shall  become  a  shareholder  of  the  company." 
That  is  an  affirmative  provision.  The  186th  provides  for  the 
preparation  of  the  deed,  and  the  190th,  which  I  must  read  at 
length,  says :  "  That  when  and  so  often  as  any  person  or  persons 
not  a  purchaser  or  purchasers  ♦from  the  board  of  directors  [68 
shall,  in  the  manner  hereinbefore  required,  become  a  holder  of 
any  share  or  shares  in  the  company,  and  shall  have  executed  a 
deed  of  covenant  to  observe  the  covenants,  agreements,  and  pro-  ^ 
visions  contained  in  these  presents,  the  last  nolder  or  owner  of  * 
such  share  or  shares,  and  all  persons  claiming  through  or  under 
him  or  her  other  than  the  new  shareholder  or  shareholders  shall 
from  the  time  of  such  new  shareholder  or  shareholders  becom- 
ing such,  and  on  payment  of  such  moneys,"  and  so  on,  be  "  for 
ever  acquitted  and  discharged  from  all  further  claims,  demands, 
and  liabilities  in  respect  of  such  share  or  shares,  and  the  cer- 
tificate to  be  given  by  the  directors,  as  hereinbefore  mentioned, 
of  such  last  shareholder  having  ceased  to  be  a  shareholder  in 
respect  of  such  share  or  shares  shall  be  conclusive  evidence  of 
such  acquittance  and  discharge  in  respect  thereof."     That  is 
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again  an  affirmative  clause,  stating  at  what  time  the  old  sbarc- 
Iiolder  shall  be  acquitted  of  all  liability. 

Now  what  are  the  points  in  respect  of  which  it  is  alleged  tliat 
as  a  matter  of  formality  the  transfer  of  shares  in  this  case  was 
invalid  ?  The  first  is  that  referred  to  by  ray  noble  and  learned 
friend,  which  was  very  much  argued  at  your  lordships'  bar,  that 
there  was  not  any  proper  approval  of  Morrison  as  a  new  share- 
holder and  of  the  transfer  from  Bush  to  Morrison.  Of  course 
your  lordships  are  well  aware  of  the  object  for  which  an  approval 
of  a  board  of  directors  of  this  kind  is  to  be  given.  The  object 
is  tiiat  a  shareholder  may  not  be  able  to  jsubstitute  for  his  own 
liability  that  of  some  person  who  may  be  an  insolvent,  or  may, 
at  all  events,  not  be  sufficiently  solvent  to  ajiswer  the  demands 
which  may  be  made  against  him.  Of  that  question  the  board 
of  directors  is  constituted  the  judge,  to  decide  it  on  behalf  of 
and  for  the  benefit  of  the  company  at  large.  In  the  case  before 
^'our  lordships  the  approval  was  given,  or  rather  professed  to 
l)e  given,  at  a  board  of  directors.  At  that  board,  which  was 
held  on  the  15th  of  April,  1859,  there  were  present  four  directors. 
It  is  said  that  three  of  them — ^Lord  Keane,  Miyor  Adair,  and 
Mr.  Morrison — were  not  de  jure  directors.  They  had  agreed 
to  take  shares  in  the  company ;  but  it  is  said  that  they  had  not 
executed  a  deed  binding  themselves  to  obey  the  regulations  of 
the  company ;  that  therefore  they  were  not  shareholders  in  the 
69]  proper  acceptation  of  the  term ;  that  *not  being  sharehold- 
ers, they  could  not  be  directors,  and  that  the  approval,  there- 
fore, given  by  that  board  of  four  persons  was  not  the  approval 
of  four  directors,  for  three  of  them  were  not  qualified  to  be  di- 
rectors. 

My  lords,  I  will  say  nothing  at  this  present  moment  with  re- 
gard to  the  necessity  of  executing  a  deed  to  constitute  a  person 
a  shareholder.  I  will  assume  that  in  favor  of  the  objectors,  on 
the  ground  that  I  have  stated.  Still  it  appears  to  me  that  this 
is  an  objection  which  cannot  prevail.  In  the  first  place,  in  my 
opinion,  it  is  an  objection  that,  if  it  has  any  foundation,  would 
be  entirely  cured  by  the  30th  section  of  the  Joint  Stock  Com- 
panies Act,  7  &  8  Vict.  c.  110.  That  section  provides:  " That, 
notwithstanding  it  may  be  afterwards  discovered  that  there  was 
some  defect  or  error  in  the  appointment  of  any  person  acting, 
or  who  may  have  acted  as  a  director  of  a  joint  stock  .company 
registered  under  this  act,  or  that  such  person  was  disqualified ; 
yet  all  acts  done  by  him  as  such  director  before  the  aiscovery 
of  such  defect  or  error,  either  solely  or  with  other  directors, 
shall  be  as  binding  on  him  and  on  the  company,  and  the  di- 
rectors and  6fficers  thereof,  as  if  such  person  had  been  duly 
appointed  or  qualified,  and  if  such  acts  were  done  bondfidcy  shall 
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be  as  bindiug  on  all  persons  whomsoever  as  if  such  person  had 
been  duly  appointed  or  qualified.'^ 

It  was  contended  here  that  this  section  could  not  apply  be- 
canse  there  was  no  subsequent  discovery  that  there  was  any 
defect  or  error  in  the  appointment.  My  lords,  what  are  tlie 
facts  of  the  case?  We  find  that  in  the  history  of  this  company 
transfers  amounting  to  something  about  eighty  in  number  have 
been  made  from  time  to  time  of  its  shares  to,  1  think,  forty-one 
different  persons.  We  find  that  out  of  tliose  transfers,  in  every 
case  except  three,  it  had  not  been  considered  requisite  to  com- 
ply with  this  section  of  the  deed  of  settlement  of  the  company, 
that  is  to  say  that  in  thirty-eight  cases  out  of  the  forty-one  no 
deed  had  been  executed  or  had  been  thought  necessary  to  be 
executed.  I  do  not  stop  to  consicler  whether  that  was  right  or 
wrong,  whether  the  directors  would  have  power  to  dispense 
with  the  clause  or  not.  I  do  not  consider  that  at  present,  but 
I  take  the  fact  to  be  as  stated  that  rightly  or  wrongly,  carelessly 
or  otherwise,  this  had  grown  up  to  be  the  practice  ♦of  the  [70 
company  (I  mean  the  practice  of  the  executive  of  the  company, 
the  directors)  that  the  execution  of  a  deed  by  the  incoming 
shareholders  had  not  been  thought  necessary,  but  they  had 
rested  satisfied  mth  his  execution  of  the  transfer.  Let  it  bo 
supposed  that  that  was  irregular,  that  it  was  a  mistake  to  ima- 
gine that  the  director  coulddispense  with  that  provision  in  the 
deed  of  settlement.  My  lords,  it  appears  to  me  that  that  is  ex- 
actly one  of  those 'errors  which  are  contemplated  by  the  80tli 
section  of  the  statute.  It  is  one  of  those  errors  growing^  up 
from  the  practice  of  the  company  being  itself  erroneous  which 
is  repeated  from  time  to  time,  and  which,  if  not  cured,  will  in- 
validate for  mere  error  the  proceedings  of  the  company. 

Therefore,  it  is  exactly  one  of  those  errors  which  is  to  be 
cured  by  this  30th  section,  which  provides  that  notwithstanding 
that  it  may  be  afterwards  discovered  that  there  was  some  de- 
fect or  error  in  the  appointment  of  the  directors,  any  acts  of 
those  directors  shall  be  valid.  I  apprehend  if  an  error  of  that 
kind  has  been  discovered,  if  it  turns  out  upon  legal  investiga- 
tion that  that  practice  was  erroneous,  it  was  one  of  those  things 
which  this  section  would  cure.  Observe  what  would  be  the 
consequence  if  your  lordships  did  not  hold  that  to  be  the  mean- 
ing of  the  section.  It  would  not  aflect  merely  the  transfer  ot 
these  shares,  but  every  act  of  these  directors  —  that  is  to  say, 
of  these  same  gentlemen  —  must  have  been  equally  invalid.  If 
this  be  a  proper  argument,  everything  which  they  did  in  the 
year  1859,  in  the  year  1860,  and  in  the  year  1861  (for  I  do  not 
find  that  they  ever  executed  the  deed  subsequently)  was  invalid, 
and  unless  it  is  cured  by  the  80th  section  it  has  not  been  and 
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cannot  be  cared  at  all.  I  think  that  would  be  a  startling  result 
if  your  lordships  were  to  adopt  such  an  interpretation  of  the 
clause. 

But  I  do  not  stop  there,  because  it  appears  to  me  that,  inde- 
pendently of  this  clause,  the  objection  is  one  which  cannot  pre- 
vail, and  for  this  reason,  your  lordships  have  probably  observed 
(I  mentioned  it  incidentally  before)  that  not  only  was  there  a  re- 
turn made  to  the  registrar  of  joint  stock  companies  about  the 
date  of  which  I  am  speaking,  viz.,  April,  1869,  immediately 
atler  this  transfer  of  shares  was  made,  as  to  which  return  there 
might  be  the  same  question,  because  it  was  signed  by  directors 
71]  upon  whose  title,  perhaps,  *the  same  observation  might 
be  made;  but  over  and  above  that,  the  company  having  been 
reconstituted,  having  gone  on  carrying  on  business  for  a  con- 
i-iderable  time,  having  in  the  meantime  registered  the  transfer 
of  other  shares,  this  same  company,  through  its  directors  and 
through  its  executive,  in  the  beginning  of  the  year  1860,  re- 
turned to  the  registrar  of  joint  stock  companies  a  fresh  return 
of  all  the  past  transfers  of  shares,  and  included  in  that  return 
to  the  registrar  the  transfer  of  the  shares  from  Bush  to  Morrison 
stating  the  number  in  gross,  stating  the  numbers  of  the  particu- 
lar shares,  and  stating  the  date  of  the  transfer. 

Now,  my  lords,  let  us  bear  in  mind  what  is  the  object  for 
which  a  board  of  directors  is  authorized  to  approve  of  a  transfer 
of  shares.  It  is  to  secure  the  company  against  an  improper 
or  an  insolvent  shareholder  being  substituted  for  a  solvenj;  one. 
But  could  it  be  tolerated  that  anybodj'^  connected  with  a  com- 
pany carrying  on  business  in  the  course  of  which  a  transfer  of 
shares  had  been  made,  say  in  the  month  of  April,  1859,  which 
had,  I  will  not  say,  been  approved  of  by  a  properly  constituted 
board  of  directors  at  that  time  —  I  will  assume  that  it  had 
not  —  but  had  been  returned  by  the  company  through  its  exe- 
cutive one  year  afterwards  to  the  proper  officer  to  receive  such 
transfer  returns,  as  a  transfer  which  the  company  was  content 
to  approve  of,  could  anybody,  I  say,  connected  with  that  com- 
pany afterwards  be  allowed  to  turn  round  and  say,  "  This  Mr. 
Morrison,  who  was  thus  returned  a  year  after  the  transfer  was 
made,  as  a  shareholder  of  the  company,  never  was  approved 
of  by  any  board  of  directors,  and  is  not  a  shareholder  in  the 
company  because  he  has  not  received  the  approval  of  the  direct- 
ors ?"  Anything  more  contrary  to*  common  sense  than  a  con- 
clusion of  that  kind  could,  I  venture  to  say,  hardly  well  be 
conceived. 

But,  again,  it  does  not  rest  there,  because,  I  ask  your  lord- 
ships farther  tQ  observe  this :  To  whom  were  those  shares  trans- 
ferred ?    To  Morrison.    Who  was  Morrison  ?    He  was  presented 
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to  the  shareholders  of  the  company  as  their  new  director.  The 
company  at  a  public  meeting  received  him  as  their  new  di- 
rector. He  could  not  have  been  their  director  unless  he  was  a 
shareholder.  In  approving  him  as  their  director  they  approved 
him  dmuUo  fortiori  as  a  shareholder.  Really,  when  the  matter 
is  thoroughly  understood,  *it  comes  to  be  not  a  question  at  [72 
all  of  the  board  of  directors  approving  of  Morrison  as  a  share- 
holder in  the  company,  but  of  the  company  at  large  approving 
of  him.  And  they  approved  of  him  twice  over,  in  1859,  and  in 
1860,  as  a  director  of  the  company,  at  the  time  when  he  was 
sitting  as  a  director  of  the  company  under  the  qualification  of 
the  shares  transferred  to  him  in  April,  1859.  My  lords,  so  far 
as  the  approval  of  the  board  of  directors  is  an  essential  for  a 
valid  transfer  of  shares  I  maintain  that  there  was  here  an 
approval  by  the  directors,  and  that  there  was  here  much  more 
than  an  approval  by  the  directors,  there  was  an  approval  by  the 
company  at  large. 

My  lords,  passing  from  that  I  come  to  the  next  and  only  other 

f  round  on  which  the  transfer  is  impeached.  It  is  said  that  Mr. 
lorrison  never  executed  that  deed  which  is  mentioned  in  the 
185th  section  —  the  deed  of  covenant  to  abide  by  the  rules  and 
regulations  of  the  company.  Now  here  again  I  would  ask  your 
lordships  to  consider  what  the  object  and  end  of  this  rule  was. 
It  appears  to  me  to  be  a  very  excellent  rule,  and  to  have  a  very 
excellent  object.  In  a  transfer  of  shares,  as  between  the  trans- 
feror and  the  transferee,  the  transferee  always  agrees  to  accept 
the  shares  and  to  hold  them  upon  the  same  terms  as  the  trans- 
feror held  them.  As  between  the  transferor  and  the  transferee, 
therefore,  the  execution  of  the  mere  transfer  is  an  engagement 
by  the  transferee  that  he  will  stand  in  the  shoes  of  the  trans- 
feror, and  by  virtue  of  that  transfer  the  transferee  can  always 
be  bound,  as  between  him  and  the  transferor,  to  indemnify  him 
against  any  demand  the  company  may  make.  But  the  company 
requires  something  more.  The  company  requires  that  the 
transferee  should  come  forward  to  it,  should  put  himself  in 
direct  relation  and  contact  with  it,  and  should  agree  with  it, 
and  not  with  a  third  party,  to  abide  by  the  rules  of  the  company, 
and  to  acknowledge  himself  to  be  a  shareholder  in  the  com- 
pan3\  That  I  take  to  be  the  object  of  the  185th  section,  and 
that,  I  think,  disposes  of  the  argument  that  the  execution  of  the 
deed  of  transfer  alone  would  be  sufficient.  I  do  not  think  it 
would. 

Now  let  Uff  look  at  the  substance  of  tliis  transaction.  If  the 
transferee  in  this  case  had  been  one  of  the  general  public  and  a 
stranger  to  the  company,  it  is  quite  61ear  that  until  he  came 
♦forward  to  the  company  and  acknowledged  himself  a  [73 
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Rhareholder  the  company  would  have  had  no  control  over  him 
as  such.  But  who  was  the  transferee  here?  The  transforoe 
was  Morrison.  But  who  was  Morrison  ?  Morrison  inxmedi- 
diately  upon  receiving  a  transfer  of  these  shares,  and  of  the 
other  shares,  of  which  he  became  a  proprietor,  was  elected  a 
director  of  the  company.  He  became  a  director  of  the  com- 
pany, and  he  acted  as  a  director  of  the  company  from  that  time 
until  the  time  when  the  company  was  wound  up.  And  not 
only  that,  but  Morrison,  as  one  of  the  directors  of  the  company 
(for  the  act  was  the  act  of  the  whole),  returned  to  the  registrar 
of  joint  stock  companies  imme^diately  after  the  transfer  of  tlie 
shares,  and  returned  again  in  the  beginning  of  the  year,  1860, 
himself  as  the  proprietor  of  these  400  shares. 

Supposing  Mr,  Morrison  had  turned  out  to  be  a  rich  man, 
and  supposing  Mr.  Bush  had  turned  out  to  be  an  insolvent  man 
when  the  company  came  to  be  wound  up,  I  ask  the  question, 
would  Mr.  Morrison  have  been  heard,  in  any  court  of  equity  in 
the  country,  to  say  that  he  was  not  the  owner  and  pronrietor 
of  these  400  shares  ?  Could  he  even  have  said  this,  "  Whether 
T  am  the  proprietor  or  not  is  a  matter  between  me  and  Bush  ; 
Bush  must  be  put  upon  the  list,  he  may  have  some  claim  over 
against  me  for  an  indemnity  ?"  I  say  that  he  could  not.  I  say 
that  the  moment  that  he  assumed  the  directorship  of  the  com- 
pany, and  returned  himself  to  the  registrar  of  joint  stock  com- 
panies as  the  proprietor,  by  transfer,  of  these  400  shares,  he 
l)ecame,  to  all  intents  and  purposes,  as  much  as  if  had  executed 
100  deeds  one  after  the  other,  the  owner  of  these  shares,  as  be- 
tween himself  and  the  company,  and  the  person  directly  re- 
sponsible to  the  company  to  abide,  in  respect  of  those  400 
shares,  by  the  rules  and  regulations  of  the  company  laid  down 
in  their  deed.  And,  my  lords,  with  great  submission  to  those 
who  think  otherwise,  I  say  that  it  is  adhering  to  the  letter  and 
misapprehending  the  spirit  of  this  affirmative  rule  if  you  read 
this  rule  as  if  it  were  couched  in  negative  terms,  and  as  saying 
no  other  adhesion,  however  formal  or  solemn,  to  the  rules  and 
regulations  of  the  company,  shall  be  sufficient  unless  the  form 
is  gone  through  of  putting  your  wax  to  a  deed  prepared  in  a 
particular  way. 

74]  *^^  ^^^  happened,  we  are  told,  that  Mr.  Morrison  cannot 
be  forced  to  make  good  sums  which  ought  to  be  forthcoming. 
I  assume,  by  this  appeal,  that  it  is  thought  that  the  result  of 
proceedings  against  the  respondent  may  be  very  different.  But, 
my  lords,  we  are  not  to  decide  the  question  by  that  event.  It 
appears  that  Mr.  Morrison,  at  the  time  he  was  received  into  the, 
company,  was  considered  a  person  whose  adhesion  to  the  com- 
pany was  thought  desirable  and  advantageous.     In  my  opinion 
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he  became  a  shareholder  of  the  company  and  the  proprietor  of 
these  400  shares,  and,  in  my  opinion,  in  him,  and  in  the  trans- 
fer to  him,  were  fulfilled  and  realized  every  one  of  the  three  re- 
quisites of  a  valid  transfer  to  which  I  have  referred.  He  had 
assented,  as  between  himself  and  Bush,  to  take  the  shares.  He 
was  approved  of,  as  I  stated  to  your  lordships,  not  merely  by 
the  directorate  of  the  company,  but  by  the  company  itself.  He 
had  come  to  the  company,  and,  as  its  director,  had  solemnly 
engaged  himself  by  the  acts,  to  which  he  was  a  party,  to  be  the 
proprietor,  and  to  stand  as  the  proprietor  of  these  400  shares, 
and  so  comply  with  all  the  rules  and  regulations  of  the  com- 
pany with  regard  to  them.  My  lords,  in  my  opinion  the  trans- 
fer was  valid,  and  the  objections  made  to  it  do  not  prevail. 

I  will  only  add  that  I  have  looked  into  this  case,  and  consi- 
dered the  law  applicable  to  it,  with  very  great  anxiety,  and  that 
for  this  reason,  there  have  been  several  cases  decided  with  re- 
gard to  this  company,  some  of  which  have  come  to  your  lord- 
ships' house.  In  some  of  these  cases  persons  who  thought  that 
they  had  been  entirely  acquitted  of  all  demands  of  this  company 
liave  found  that  they  were  laboring  under  a  mistake,  and,  con- 
trary to  their  expectation,  after  a  ^reat  lapse  of  time  have  been 
])laced  on  the  list  as  contributories  to  the  company,  and,  I 
believe,  the  present  appellants,  the  executors  of  Mr,  Houlds- 
woi^h,  are  persons  who  are  in  that  position.  I  own  that  it  has 
been  to  my  mind  a  matter  of  great  anxiety  lest,  possibly,  the 
conclusion  at  which  your  lordships  might  arrive  in  this  case 
should  appear  to  those  persons  present,  to  deal  out  to  the  re- 
spondent in  this  case  a  less  severe  and  exact  measure  of  justice 
than  was  dealt  out  to  those  other  persons,  in  the  cases  to  which 
I  have  referred.  But  I  desire  to  point  out,  and  I  think  it  can 
be  done  most  distinctly,  the  clear  *diiference  between  this  [75 
case  and  those  others  which  I  have  mentioned.  In  those  cases 
persons  who  were  shareholders  in  the  company  endeavored, 
perfectly,  honestly,  and  fairly,  to  extricate  themselves  from  the 
company  by  arrangements  which  in  no  way  were  authorized  by 
the  deed  of  settlement,  and  the  directors  of  the  company  pro- 
posed to  release  them  from  the  engagement  of  the  company  not 
by  an  attempt  at  compliance  with  the  forms  of  the  deed  of  set- 
tlement, but  by  arrangements  which  in  no  shape  or  sense  were 
authorized  by  the  deed  of  settlement;  and  the  question  in  all 
those  cases  really  was  this,  not;  whether  the  deed  of  settlement 
was  complied  with,  for  no  one  ever  pretended  that  it  had  been, 
and  no  one  ever  pretended  that,  had  those  matters  been  chal- 
lenged soon  after  they  occurred,  it  would  have  been  possible  to 
defend  them,  but  the  question  in  those  cases  was,  whether  there 
hadnot  been  such  a  lapse  of  time,  whetherthere  had  not  been  such 
5  Enq.  Rep.]  5 
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a  knowledge  on  the  part  of  the  company,  and  such  a  condonation 
of  the  irregularities  in  the  transfers  which  had  taken  place,  as 
would  of  themselves  prevent  the  persons  who  thought  they  had 
left  the  company  being  restored  as  contributories  to  its  engage- 
ments. 

The  c«ase  here  is  altogether  different.  It  is  perfectly  clear 
that  in  this  case  every  one  intended  that  the  transfer  should 
take  place  in  a  way  that  would  release  Mr.  Bush  from  his  shares 
and  put  Mr.  Morrison  on  as  a  proprietor.  It  is  perfectly  clear 
that  every  one  intended  to  proceed  exactly  in  accordance  with 
what  they  thought  were  the  exigencies  of  the  deed  of  settle- 
ment. My  lords,  if  even,  notwithstanding  that  intention  on 
their  part,  I  had  found  that  in  any  point  of  substance  they  had 
failed  to  observe  those  requisites  upon  which  alone  a  transfer 
of  shares  could  take  place,  I  should  have  been  obliged,  even 
in  this  case,  to  hold  that  the  attempted  transfer  was  invalid,  and 
that  the  transferor  should  remain  liable  in  respect  of  his  shares. 
But,  for  the  reasons  which  I  have  attempted  to  explain,  I  have 
arrived  at  the  the  conclusion  that  the  formalities  were  in  every 
substantial  way  complied  with  upon  the  occasion  of  the  transfer ; 
and,  therefore,  my  lords,  I  should  humbly  advise  your  lordships 
that  the  appeal  which  is  now  before  us  should  not  succeed,  but 
that  the  judgment  of  the  court  below  should  be  affirmed. 
76]  *LoRD  Hatherley  :  My  lords,  I  shall  state  extreftiely 
briefly  my  reasons  for  adhering  to  the  opinion  which  I  formerly 
expressed  in  the  Court  of  Chancery  upon  the  case  which  is  now 
before  your  lordships  for  consideration.  I  have,  it  is  scarcely 
necessary  to  say,  most  anxiously  reperused  and  reconsidered 
the  opinion  which  I  then  delivered,  and  I  have  had  an  oppor- 
tunity of  so  doing  with  the  assistance  of  my  noble  and  learned 
friend  who  is  now  sitting  on  the  woolsack ;  for  he  kindly  commu- 
nicated to  me  his  opinion  on  the  subject ;  and  finding  that  there 
was  a  difterence  of  opinion  between  himself  and  myself,  I  felt 
the  more  doubtful  and  hesitating  as  to  whether  or  not  I  had 
arrived  at  a  correct  conclusion.  But  after  having  had  the  ad- 
vantage of  knowing,  and  now  of  hearing  fullv  delivered  the 
opinions  of  that  noble  lord,  I  have  not  been  able  to  satisfy  my- 
self that  I  in  any  way  erred  in  the  first  instance;  and  I  have 
certainly  been  greatly  confirmed  and  strengthened  in  mv  view 
by  the  opinion  which  has  been  expressed  by  the  noble  and 
learned  lord  who  last  addressed  your  lordships,  whose  opinion 
has  been  so  fully  and  clearly  stated  as  to  render  it  scarcely  ne- 
cessary for  me  to  add  another  word  on  the  subject. 

I  do,  however,  feel  desirous  of  saying  that  I  have  with  special 
anxiety  considered  the  question  of  the  bondjides  of  the  transac- 
tion ;  "because,  although  I  fully  agree  and  sympathize  with  my 
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noble  and  learned  friend  who  spoke  last  as  to  the  extreme  in- 
couvenience  of  having  questions  of  fraud  and  misconduct  on  the 
part  of  those  who  had  the  management  of  a  company  introduced 
in  this  singularly  irregular  and^ineftective  mode,  namely  upon 
an  application  to  substitute  one  name  for  another  on  the  regis- 
ter, yet  I  must  sa}''  that  there  is  a  bearing  of  that  view  of  the  case 
upon  the  effect  ofthe  transfer  which  must  have  had  its  due  weight 
given  to  it  if  it  could  have  been  satisfactorily  proved  to  your 
lordships  that  any  fraudulent  intention  had  existed.  In  the  first 
place  it  would  very  materially  have  diminished,  or  rather,  I 
might  say,  have  entirely  prevented,  the  effect  of  the  30th  sec- 
tion of  the  act  of  7  &  8  Vict.,  which  says  that  acts  done  by  thos€ 
de  facto  purporting  to  be  directors  shall  be  valid,  even  although 
it  is  subsequently  discovered  that  there  was  some  error  in  their 
appointment.  It  would  most  materially  have  affected  the  ope- 
ration of  that  section  *if  it  had  been  shown  that  in  the  [77 
breasts  of  those  parties  who  purported  to  act  as  directors  there 
had  all  along  been  implanted  a  consciousness  that  they  were 
not  such  directors  at  all,  that  they  had  .been  fraudulently 
aud  improperly  appointed,  that  they  had  been  appointed 
for  an  improper  object,  and  therefore  could  not,  in  any  sense, 
be  said  to  have  fallen  within  the  scope  of  a  clause  which  has 
for  its  purport  and  effect  the  correction  of  all  injuries  to 
others  in  consequence  of  innocent  misapprehensions  which 
may  have  taken  place  with  regard  to  those  who  are  de  faciOy 
and,  as  they  suppose,  de  jure  exercising  the  rights  of  direct- 
ors. But  farther  than  that,  if  it  could  have  been  shown  that 
this,  instead  of  being  an  actual  sale  and  transfer  of  shares,  was 
a  mcr^  mode  of  shufflng  oft'  responsibility,  that  it  was  never  in- 
tended to  operate  as  a  real  andBubstantial  transfer,  that  it  was, 
in  fact,  a  comedy  between  the  parties  to  it  in  order  to  deceive 
third  persons ;  then,  again,  a  very  serious  question  would  have 
arisen  as  to  whether  or  not  the  name  of  Mr.  Bush  should  not 
continue  upon  the  register  as  it  had  originally  been  placed 
there,  and  the  name  of  Mr.  Morrison,  who  was  merely  brought 
in  to  play  Ids  part  in  the  comedy,  erased  therefrom. 

My  lords,  I  have  had  great  satisfaction  in  finding  that  the 
noble  and  learned  lord  who  first  addressed  your  lordships  has 
not,  although  he  is  not  satisfied,  as  he  has  said,  with  all  that 
has  taken  place  with  reference  to  the  proceedings  of  Mr.  Bush 
in  this  transaction,  adopted  the  view  of  this  being  a  fraudulent 
concoction  between  Mr.  Bush  and  Mr.  Morrison ;  and  that  as 
far  as  regards  the  noble  and  learned  lord  who  first  decided  this 
case,  the  master  of  the  rolls,  and  the  noble  lord  who  sits  oppo- 
site to  me  and  who  addressed  your  lordships  second  on  the 
present  occasion,  as  well  as  my  noble  and  learned  friend  who 
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addressed  your  lordships  last,  there  is  a  general  concurrence 
of  opinion,  or  acquiescence  in  the  opinion,  that  no  such  fraudu-  ' 
lent  intent  has  been  in  any  way  manifested  or  declared  through- 
out the  course  of  the  transactions. 

I  noticed  on  the  former  occasion,  as  regarded  the  position  of 
the  company,  the  extreme  difficulty  of  any  person  knowing  ex- 
actly what  the  position  of  a  company  of  this  character  was. 
We  know,  from  painful  experience,  by  what  has  recently  oc- 
curred, how  extremely  difficult  it  is,  even  with  persons  having 
78]  the  best  intentions,  *with  regard  to  the  well  known  sub- 
ject of  the  insurance  of  human  life,  to  arrive  at  a  thoroughly 
just  conclusion  as  to  the  correct  data  upon  which  that  insurance 
should  be  conducted  ;  but  as  regards  this  question  of  the  insur- 
ance of  cattle,  I  suppose  there  are  not  sufficient  data  in  existence 
at  the  present  moment,  and  certainly  there  are  no  tables  in 
existence  by  means  of  which  we  could  arrive  at  a  perfectly 
clear  and  sure  basis  upon  which  to  demand  premiums  in  re- 
spect of  such  insurances.  We  do  not  however  require,  for  the 
purpose  of  the  present  case,  to  speculate  on  this  subject.  The 
very  question  as  to  the  difficulty  of  arriving  at  a  knowledge  of 
the  exact  position  of  a  company  of  this  kind  was  before  Lord 
Cottenham  in  the  case  of  this  very  company,  in  a  case  which  is 
reported  in  the  first  volume  of  Macnaughten  ^  Gordon  {^\  There 
it  was  sought  to  wind  up  the  company  in  the  year  1848.  Two 
questions  arose :  first,  whether  it  was  a  company  within  the 
provisions  of  the  Winding  up  Act ;  and,  secondly,  if  so,  whe- 
ther the  company  had  been  shown  to  be  insolvent.  Lord  Cot- 
tenham considered  the  last  question  first,  as  he  said,  to  avoid 
coming  to  any  unne^jessary  conclusion  on  the  first  point ;  and 
being  clearly  of  opinion  that  insolvency  had  not  been  shown, 
he  commented  upon  the  extreme  difficulty  of  ascertaining  whe- 
ther a  company  engaged  in  such  transactions  as  the  present  was 
or  was  not  insolvent  until  some  betterdata  existed  than  existed  at 
that  time  with  regard  to  the  exact  amount  of  premiums  to.  be 
charged,  and  the  exact  amount  of  risk  incurred  in  an  insurance 
of  such  a  novel  description.  It  appears  that  all  this  matter  was 
discussed  from  the  year  1848  to  the  year  1858,  and  that,  in  con- 
sequence of  these  very  difficulties,  the  premiums  had  been 
raised,  in  consequence  partly  also,  I  believe,  of  the  cattle  plague 
having  then  been  introduced  into  this  countr)^ 

As  far  as  I  can  see  from  any  part  of  the  evidence  before  your 
lordships,  there  does  not  seem  to  have  been  any  reason  for  ap- 
prehending, at  the  time  when  these  transactions  took  place,  that 
the  company  was  in  an  insolvent  condition,  the  only  ground  for 
that  alleged  appearance  of  things  being  the  report  of  Mr.  Evans. 

(*)  Qumre  Kv  parte  Spackman,  1  M.  &  G.,  170 ;  18  L.  J.  (Ch.),  261. 
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I  commented  on  the  report  of  Mr.  Evans  on  a  former  occasion 
at  some  length,  and  my  noble  and  learned  friend  has  also  com- 
*niented  upon  it,  and  given  a  far  more  clear  and  distinct  [79 
:iiiulyrii.s  of  what  the  true  effect  of  that  report  must  be  taken  to 
be.     I  do  not  intend,  therefore,  to  repeat  myself  on  that  subject. 

But  there  is  one  single  remark  which  I  wish  to  make  with 
reference  to  Mr.  Bush's  transfer  of  his  shares,  as  regards  his 
btrnd  fides  in  doing  what  he  did  in  1859,  when  the  transfer  was 
effected,  and  his  views  of  the  position  of  the  company  at  that 
time.  It  has  already  been  observed  by  my  noble  and  learned 
friend  who  spoke  last,  that  Mr.  Bush  did  not  hawk  about  his 
shares,  that  he  made  no  tender  of  his  shares  to  any  one,  that 
be  was  applied  to  to  sell,  that  he  was  offered  a  price  for  his  shares 
mid  that  price  being  considerably  below  par  he  altogether  re- 
fused to  receive  it,  and  he  ultimately  only  came  to  this,  agree- 
ment to  sell  his  shares  in  the  firm  belief,  as  he  has  asserted  — 
Hud  there  is  every  reason  on  the  face  of  the  agreement  to  sup- 
pose that  to  be  so  —  that  the  shares  were  worth  their  full  value 
at  par.  The  agreement  lie  entered  into,  after  he  might  have 
obtained  »8um  of  £600  down,  was  an  agreement  that  he  was  to 
be  paid  £2000  in  two  years'  time,  but  that  if  the  concern  did  not 
succeed  (so  confident  was  he  of  success)  or,  if  it  was  wound  up 
\\  ithin  two  years,  then  that  he  should  be  paid  nothing  whatever. 

And  this  farther  remark,  which  was  made  by  my  noble  and 
learned  friend  in  his  address  to  your  lordships,  arises  upon  the 
transaction,  that  the  transfer  to  Mr.  Morrison  was  in  no  way 
1  ecessary  on  the  part  of  Mr.  Bush  for  the  purpose  of  constitu- 
ting him  a  director,  or  for  carrying  out  any  such  fraudulent 
purpose  as  has  been  suggested,  because  Mr.  Morrison  had 
already  had  a  transfer  of  a  suflScient  quantity  of  shares  from 
General  Hope  to  quality  him  as  director,  provided  that  the 
other  difficulty  had  not  existed  with  respect  to  the  deed  of  ad- 
herence to  the  company  not  having  been  executed.  That 
being  so,  there  was  no  motive  such  as  has  been  assigned  to  Mr. 
Bush  for  the  transfer  of  these  shares  in  order  to  create  Mr. 
Morrison  a  director,  and  to  substitute  him  as  a  director  in  the 
l»lace  of  Mr.  Bush.  It  would  have  been  quite  sufficient  to  rest 
the  matter  on  General  Hope's  transfer,  and  Mr.  Bush  might 
have  retired  from  the  directorship  and  disposed  of  his  shares  in 
any -manner  he  thought  proper,  if  he  had  not  thought  fit  to  sell 
them, 'in  the  manner  which  has  been  described,  to  Mr.  Mor- 
rison. 

♦Farther,  from  the  fact  of  305.  per  share  being  oflfered  to  [80 
liim,  I  think  your  lordships  have  a  strong  presumption  at  once 
tliat  the  company  was  by  no  means  considered,  either  by  the 
outside  public,  or  by  those  persons  who  were  possessors  of 
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shares,  to  be  in  a  hopeless  condition.  Persons  do  not  give  30s. 
a  share  to  take  part  in  a  concern  which  is  quite  hopeless.  The 
Slim  is  too  substantial  for  that  No  doubt  the  concern  was  in 
a  depreciated  condition,  but  there  is  not  one  reason  on  the  face 
i>f  these  proceedings  from  beginning  to  end  for  thinking  eitlier 
that  Mr.  Bush  or  anybody  else  (certainly  not  Mr.  Bush,  who 
refused  30a.  per  share)  thought  that  the  company  was  in  that 
condition  of  extreme  depression  which  it  afterwards  turned  out 
lie  facto  in  the  result  to  have  been. 

Now  having  said  bo  much,  I  do  not  enter  again  into 
that  part  of  the  argument  as  to  whether  or  not  the  traiiiifer 
was  valid,  because  it  has  been  wholly  exhausted  by  the  ad- 
dress which  has  just  been  delivered  to  your  lordships.  It 
appears  to  me,  I  confess,  that  the  parties  might  have  relied 
on  the  30th  section  alone,  considering  the  bond  fdes  of  the 
transactions,  for  the  act  of  the  (/c /ac(o  directors  being  valid; 
because  it  is  no  answer  to  that  to  say  that  they  knew  they 
had  not  executed  the  deed.  The  question  is  whether  tliey 
knew  that  not  executing  the  dcfd  would  invalidate  their 
position  as  shareholders,  and  consequently  their  position  as 
directors ;  for  although  the  maxim  "  Jgnoranl'ui  juris  Jion  cjt- 
rtisal"  is  particnlarly  applicable  to  any  case  in  which  you  seek 
M  put  responsibility  on  a  party,  yet  that  very  ignorance  of  law 
is,  1  apprehend,  a  portion  of  that  state  of  ignorance  which  is 
meant  to  be  excluded  expressly  by  the  30th  section  of  the  act, 
ID  order  *o  render  valid  as  regards  third  parties  who  are  deal- 
ing with  BUi,h  persons,  those  acts  which  are  performed  hy  them 
in  the  mimsttinal  performance  of  their  duty.  I  appi-ehcnd, 
therefore,  that  tba  circumstance  of  these  directors  not  having 
■  executed  the  deed  wonld  not,  even  if  it  had  been  a  fatal  objec- 
tion to  their  position,  bt:ve  invalidated  the  acts  which  they  so 
performed. 

But  farther  than  that,  I  wish  to  call  your  lordships'  attention 
*""-''  "'"gleinstanttothe  18tith  section  of  the  deed  of  settlement, 
is  well  as  the  185th  section,  is  important  to  be  referred 
this  subject.  The  18l»th  oeclion  directs  tliat  the  deed 
executed  at  the  office  of  the  company,  or  at  such  other 
ice  *iiB  the  directors  shall  appoint.  I  quite  agree  with 
e  and  learned  friend  who  first  ad^lressed  your  lordships, 
t  does  not  mean  that  they  are  to  dispense  with  the  ex- 
of  the  deed  altogether,  but  it  simply  says  that  tbey  arc 
t  it  to  take  place  wherever  they  shall  tliink  fit.  But  the 
ection  is  important  in  this  point  of  view.  It  provides 
deed  of  adhesion  itself  shall  be  prepared  by  the  direct- 
it  is  then  to  be  propounded  by  them  to  the  person  who 
aing  a  new  shareholder.     Now  that  is  a  point  Thich  is 


Vol.  VI.]  BNQUSH  AND  IRISH  APPEALS.  39 

Murray  v.  Bush.  ii73 

important  in  this  respect.  It  does  bring  the  case  extremely 
near  to  the  case  of  Bargoie  v.  Shortridge^  in  which  it  was  distinctly 
held  that  the  directors  cannot  rely  upon  any  default  of  their  own 
in  the  non-performance  or  non-execution  of  a  deed.  It  was  the 
dnty  of  the  directors  to  have  this  deed  prepared;  it  was  the 
dnt3'  of  the  directors  to  have  it  executed  by  Mr.  Morrison  no  less 
than  it  was  the  interest  of  Mr.  Bush,  who  was  retiring,  to  have  it 
done ;  it  is  true  that  it  was  his  interest  to  have  it  done,  but  it  was 
no  part  of  his  business  to  have  it  done,  and  he  could  have  taken 
no  part  therein.  He,  as  transferor,  having  got  rid  of  all  his  shares, 
could  have  taken  no  part  beyond  seeing  that  Mr.  Morrison  did 
execute  the  deed  when  propounded  to  him  by  the  directors,  and 
if  Mr.  Morrison  declined  so  to  do,  he  would  have  been  obliged 
to  take  legal  proceedings  to  compel  him  to  execute  it.  But  it 
heins^  incumbent,  in  the  first  place,  on  the  directors  to  see  that 
the  thing  was  done,  I  apprehend  that  it  was  impossible  for  them 
to  say  to  Mr.  Bush  afterwards — "  That  not  having  been  done 
which  it  was  our  duty  to  see  was  done,  you  shall  still  remain 
shareholder,  although  we  have  formally  returned  by  our  cer- 
tificate tliis  transfer  as  having  been  made  to  Mr.  Morrison,  be- 
cause we  have  not  taken  care  that  Mr.  Morrison  executed  that 
deed  which  he  should  have  executed  within  the  subsequent 
month." 

My  lords,  I  wished  on  the  present  occasion  merely  to  refer  to 
those  two  points,  because  in  my  former  opinion  I  have  so  fully 
stated  all  the  reasons  for  arriving  at  the  conclusion  I  arrived  at, 
that  I  should  think  it  a  waste  of  your  lordships'  time  if  I  were 
to  repeat  those  views.  I  fiankly  confess  that  I  feel  greatly  re- 
lieved in  this  matter  by  having  the  concurrence  of  my  noble 
and  learned  friend  who  spoke  last,  and  who  has  expressed  far 
*more  clearly  than  I  have  done  either  on  the  former  occa-  [82 
Rion,  or  on  this,  the  grounds,  valid  grounds,  as  it  appears  to  me, 
for  arriving  at  that  conclusion. 

Lord  Chelmsford  :  Mv  lords,  I  would  submit  to  your  lord- 
ships' consideration  whetner  the  present  affirmance  of  this  order 
should  be  with  or  without  costs. 

Lord  Cairns  :  I  do  not  know  that  it  can  be  suggested  that 
there  is  any  absolute  rule  upon  that  subject.  In  a  case  which  has 
caused  such  difference  of  opinion,  and  upon  which  such  difference 
of  opinion  might  well  be  entertained,  as  on  this  case,  your  lord- 
ships would  not  be  disposed,  I  think,  to  say  anything  as  to  costs. 
Let  the  order  be  that  the  appeal  is  dismissed  without  any  mention 
of  costs.  I  forget  whether  the  case  was  argued  by  the  official 
manager,  or  only  by  counsel  for  the  executors  of  Mr.  Houlds- 
worth.  The  costs  of  the  official  manager  are  always  dealt  with 
in  a  winding  up. 
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The  SoUcilor  General:  The  official  manager  does  not  appear 
before  your  lordships.    He  will  get  his  costs  in  the  court  below. 

Lord  IIatherley  :  I  acquiesce  in  the  view  which  has  been  ex- 
pressed by  my  noble  and  learned  friend.  Certainly  upon  the 
former  occasion  I  gave  no  costs,  for  I  thought  that  the  parties 
themselves  were  in  a  great  degree  responsible  for  the  large 
amount  of  confusion  which  there  has  been  in  these  transactions. 

Order  appealed  from  affirmed  ;  and  appeal  dismissed. 

Lords'  Journals,  5th  May,  1873. 

Solicitors  for  the  appellants :  J.  EULioci  Fox,  for  Earle,  Son, 
Oxford,  Earle,  ^  Milne. 
Solicitors  for  the  respondent :    Warry,  Rodins  ^  Barges. 
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83]  *  James  Rankin  and  Others,  Appellants;  and  Lewis 

Potter  and  Others,  Respondents. 

Insurance — Total  Loss — Perils  of  tJie  Sea — OtJier  Causes — Abandonment — Notice. 

It  is  a  principle  of  insurance  law  that  no  abandonment  is  necessary  wbere 
there  is  nothing  which,  on  abandonment,  can  pass  to  or  be  of  value  to  the  under- 
writers. Where,  therefore,  there  was  a  policy  on  ship,  and  also  on  charterparty 
freight  (that  is  freight  to  be  earned  by  the  carriage  homeward  of  a  cargo  chartered 
to  be  put  on  board  at  a  distant  port),  and  the  ship  was  so  injured  on  the  outward 
voyage  that  the  shipowner  abandoned  to  the  underwriter  on  ship,  there  was 
nothing  to  pass  to  the  underwriter  on  charterparty  freiglit,  and,  consequently, 
there  was  no  necessity  for  abandonment  to  him. 

The  damage  to  the  ship  from  perils  of  the  sea  during  the  voyage,  covered  by 
the  policy  on  ship,  being  such  as  to  justify  abandonment  to  the  underwriter  on 
ship  before  the  cargo  was  put  on  board,  the  insured  freight  could  not  be  earned, 
and  there  would  therefore  be  a  total  loss  on  the  policy  on  freight. 

A  ship  sailed  on  its  outward  voyage  to  New  Zealand.  More  than  a  month  after- 
wards the  owners  chartered  it  to  M.  t«>  bring  home  a  cargo  from  Calcutta.  By 
this  charterparty,  after  discharging  at  New  Zealand,  it  was  to  sail  to  Calcutta, 
and  being  there  "  tight,  staunch,  and  strong,  and, every  way  fitted  for  the  vojrage," 
the  charterer  bound  himself  to  put  on  board  a  specified  cargo  for  England  at  a 
stipulated  freight.  The  owners  then  effected  a  policy,  in  the  usual  form,  against 
perils  of  the  sea,  &c.,  upon  the  freight  to  be  earned  on  this  homeward  voyage. 

The  ship  was  seriously  injured  in  the  outward  voyage  ;  it  was  repaired  as  well 
as  the  master,  with  insufficient  funds,  and  at  a  place  not  capable  of  making  full 
examination  and  effecting  complete  repairs,  could  get  it  repaired ;  and  with  the 
ship  thus  partially  repaired  he  sailed  from  the  place  where  tlie  ship  then  was,  and 
arrived  at  Calcutta,  where  the  fullest  examination  and  the  oompletest  repairs 
could  be  had.  He  immediately  tendered  the  ship  to  the  agents  of  the  charterers 
for  the  homeward  cargo.  They,  on  the  ground  that  the  charterer  had  become 
bankrupt,  refused  to  load  a  cargo.  The  master  then  had  the  ship  fully  examined, 
and  it  was  found  that  the  injuries  on  the  outward  voyage  had  been  such  that  the 
complete  repair  of  the  ship,  to  render  it  fit  for  the  voyage  home,  would  exceed 
the  value  of  the  ship  when  repaired,  and  the  amount  of  freight  to  be  earned. 
The  owners,  on  receiving  this  intelligence,  abandoned  : 

Heid,  that  this  was  a  loss  of  freight  occasioned  by  the  perils  of  the  sea : 
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HM^  also,  that  no  notice  of  abandonment  to  the  underwriters  on  freight  was 
neoessaiy: 

Hdd^  also,  that,  if  a  notice  of  abandonment  to  the  underwriters  on  freight  had 
been  necessarj,  the  notice  here  would  not,  under  the  circumstances,  have  been 
too  late. 

This  was  an  appeal  against  a  judgment  of  the  Court  of  Ex- 
chequer Chamber,  which  had  reversed  a  previous  judgment  of 
the  Court  of  Common  Pleas  (*). 

*The  facts  having  been  fully  stated  in  the  reports  of  the  [84 
case  in  the  courts  below,  it  is  not  necessary  here  to  give  more 
than  a  summary  of  them.  The  respondents  in  the  appeal  (the 
plaintiffs  in  the  court  below)  were  mortgagees  in  possession  of 
the  ship  Sir  William  Eyre,  which,  under  the  command  of  Cap- 
tain Blakey,  sailed,  on  the  7th  of  December,  1862,  from  Green- 
ock, bound  to  Southland,  thence  to  Dunedin,  in  Otago,  New 
Zealand,  having  on  board  a  general  cargo  and  a  large  number 
of  emigrant  passengers. 

On  th^  9th  of  February,  1863,  the  ship  being  then  on  its  out- 
ward voyage,  Messrs.  Potter  entered  into  a  charterparty  with 
one  De  Slattos,  by  which  it  was  agreed  that  the  ship  after  dis- 
charging cargo  and  landing  passengers  at  Otago,  was  to  proceed 
to  Calcutta,  and  there,  **  being  tight,  siaunch,  and  strong,  and 
everyway  fitted  for  the  voyage,"  should  take  in  a  cargo  to  be 
provided  by  De  Mattos,  and  bring  the  same  to  Liverpool  or 
London.  The  freight  agreed  upon  was  **£4  per  ton  until  de- 
livered, such  to  be  computed  according  to  the  tonnage  scale  of 
the  Bengal  Chamber  of  Commerce."  After  entering  into  this 
charterparty,  Messrs.  Potter  effected  a  policy  on  this  chartered 
freight,  in  which  the  voyage  was  described  as  "  at  and  from  the 
Clyde  to  Southland,  whale  there,  and  thence  to  Otago  (New 
Zealand),  and  for  thirty  days  in  port  there  after  arrival,'*  with 
leave  to  call  at  intermediate  ports.  "  And  it  shall  be  lawful  for 
the  ship,  in  this  voyage,  to  proceed  and  sail  to,  and  touch  and 
stay  at  any  ports  or  places  whatsoever  without  prejudice  to  this 
insurance.  The  said  ship,  &c.,  goods  and  merchandise,  &c.,  for 
so  much  as  concerns  the  assured,  by  agreement  between  the 
assured  and  the  assurers  in  this  policy,  are  and  shall  be  valued 
at  £4000,  on  homeward  chartered  freight  valued  at  £        ." 

The  ship  sailed  from  Greenock  on  the  7th  of  December,  1862, 
and  arrived  at  Bluff  Harbor,  Southland,  on  the  23d  of  April, 
1863,  and  immediately  afterwards  took  the  ground  there.  On 
the  22d  of  May  the  ship  floated,  and  on  the  27th  of  May  a  sur- 
vey was  held.  On  this  survey  the  report  made  was  that  the  ship 
appeared  to  have  sustained  no  damage  which  would  prevent  it 
from  pi*oceeding  on  the  voyage,  but  that  it  might  safely  proceed 
tx)  its  final  destination.    As,  however,  the  surveyors  were  "  not 

0)  Law  Bep.,  3  C.  P.  563 ;  Ibid.,  5  C.  P.,  841. 

5  Eno.  Rep.]  6 
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able  to  ascertain  if  any  damage  was  done  to  the  veseel  below 
water,"  they  recommended  that  it  should  be  re-surveyed  and 
its  bottom  examined  "  at  the  first  convenient  port."  Some  other 
85]  ficroundings  *occurred,  and  it  was  not  till  the  1st  of  July 
that  the  vessel  was  able  to  leave  for  Dunedin.  On  the  4th  of 
July  it  arrived  at  Port  Chalmers,  which  is  the  port  of  Dunedin. 
Surveys  were  made  there,  but  they  were  necessarily  of  an  in- 
complete kind,  for  there  was  no  dry  dock  or  patent  slip  in  New 
Zealand,  and  consequently  the  real  nature  and  extent  of  the  da- 
mage the  vessel  had  sustained  could  not  there  be  discovered, 
although  at  Port  Chalmers  the  cargo  had  been  totally  dis- 
charged. The  ship  remained  at  Port  Chalmers,  and  while 
there  the  captain  (who  could  not  obtain  the  funds  he  wanted), 
in  order  that  his  stay  might  not  be  wholly  unproductive  to  his 
owners,  allowed  the  ship  to  be  made  a  depot  for  coals,  and  re- 
ceived as  rent  a  sum  of  X778  3^.  5rf.  Though  the  ship  could 
not  have  been  fully  examined  and  repaired  at  Port  Chalmers, 
such  an  examination  could  have  been  had  at  Sydney,  which 
was  only  eight  days'  sail  from  that  place.  It  did  not  appear, 
hnwever,  that  the  master  knew  of  this,  and,  believing  that  the 
ship  was  not  seriously  injured,  but  might  proceed  safely  to  Cal- 
cutta in  ballast,  he,  on  the  14th  of  April,  1864,  as  soon  as  he 
had  received  remittan-ces  from  his  owners,  and  some  temporary 
repairs  had  been  eftected,  sailed  for  Calcutta,  where  he  knew 
that  all  necessary  repairs,  whatever  they  were,  could  be  done. 
He  arrived  there  on  the  7th  of  June.  On  his  arrival  he  went 
to  the  agents  of  De  Mattos,  and  called  on  them  to  carry  out  the 
charterparty  and  put  a  cargo  on  board  ;  but  De  Mattos  had,  in 
December,  1863,  stopped  payment,  and  his  agents  therefore  de- 
clined to  act  for  him  in  the  matter. 

The  ship  was  put  into  a  dry  dock  at  Calcutta,  and  surveyed 
several  times.  The  surveys  and  estimates  showed  that  if  the 
repairs  really  necessary  to  make  the  ship  seaworthy,  and  enable 
it  to  bring  home  a  cargo,  were  executed,  they  would  exceed  the 
value  of  tlie  ship  when  repaired ;  and  one  paragraph  of  the  case 
(par.  24)  stated,  "  It  is  admitted  that  the  sea  damage  which  the 
ship  sustained  at  !^ew  Zealand,  during  the  time  covered  by  the 
policy,  was  such  as  would  have  justined  an  abandonment  and 
claim  for  a  constructive  total  loss."  At  the  time  of  the  depart- 
ure of  the  ship  from  Greenock,  in  December,  1862,  it  was  worth 
about  £8000  ;  in  Calcutta,  when  unrepaired,  it  was  worth  about 
£3000.  The  surveys  and  estimates  were  duly  forwarded  to 
Messrs.  Potter,  and  on  the  2d  of  August,  1864,  on  receipt  of 
S6]  the  last  of  them,  which  *was  dated  in  the  previous  June, 
Messrs.  Potter  gave  to  the  underwriters  notice  of  abandonment 
and  of  claim  as  for  a  total  loss. 
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The  ebip,  after  the  surveys,  was  moored  in  the  Hooghly,  and 
whilst  8o  moored  was,  on  the  6th  of  October,  1864,  totally 
wrecked  in  a  cyclone. 

Upon  the  trial  of  the  cause  at  Guildhall,  before  Lord  Chief 
Justice  Bovill,  a  verdict  was  taken  for  the  defendant,  with  leave 
to  move  to  enter  it  for  the  plaintiff.  A  rule  obtained  for  that 
purpose  was,  in  Trinity  Terra,  1868,  discharged  (*),  but  in  the 
Exchequer  Chamber  the  decision  was  reversed  (^,  it  being  con- 
sidered by  the  majority  of  judges  there  that  the  ship,  by  perils 
of  the  seas,  had  been  incapacitated  from  earning  the  freight; 
that  the  assured  were  not  bound  to  repair  at  any  cost  in  order 
to  earn  the  chartered  freight ;  but,  on  the  contrary,  were  enti- 
tled, as  prudent  men,  to  decline  such  repairs,  and  to  abandon 
the  vessel ;  that  by  abandonment  of  ship  they  did  not  lose  their 
right  to  claim  for  a  total  loss  of  this  chartered  freight ;  and  that, 
under  the  circumstances,  the  delay  of  the  giving  notice  of 
abandonment  was  sufficiently  accounted  for,  and  the  notice,  if 
notice  was  necessary,  was  not  too  late.  Mr.  Baron  Cleasby 
dissented  from  this  decision,  being  of  opinion  that  the  loss  of 
the  freight  must  be  treated  as  occasioned  by  the  act  of  abandon- 
ment, and  not  by  the  perils  of  the  seas  ;  that  the  abandonment 
was  an  election  which  disabled  the  assured  from  recovering  as 
for  a  total  loss  of  freight  by  constructive  total  loss  of  the  ship ; 
that  notice  of  abandonment  was  necessary,  and  that  the  notice 
given  in  this  case  was  too  late. 

This  proceeding  in  error  was  then  brous^ht.  The  judges  were 
summoned,  and  Mr.  Baron  Martin,  Mr.  ^aron  Bramwell,  Mr. 
Justice  Blackburn,  Mr.  Justice  Mellon,  Mr.  Justice  Seating, 
and  Mr.  Justice  Brett  attended. 

Mr.  Benjamin^  and  Mr.  Cohen^  for  the  appellant :  The  ques- 
tions in  this  case  are,  whether  a  notice  of  abandonment  was 
necessary,  whether  it  was  given  in  proper  time,  and  whether 
the  incapacity  to  proceed  on  the  voyage  and  to  earn  the  freight 
insured  arose  from  the  perils  insured  against,  or  from  the  con- 
duct of  the  parties  themselves. 

♦The  facts  here  show,  that  whatever  was  the  result  of  [87 
the  perils  of  the  sea  had  happened  in  August,  1863,  just  one 
year  before  the  notice  of  abandonment  was  given.  If,  there- 
fore, a  notice  of  abandonment  was  necessary,  it  was  not  given 
in  proper  time.  The  assured  has  an  election  ;  he  is  not  bound 
to  abandon  :  Phillips  on  Insurance  (') ;  but  when  he  makes  his 
election  he  must  give  notice  of  it  in  proper  time,  and  he  must 
abide  by  the  consequences  of  his  election.  Here  the  master, 
who  was  acting  for  the  ownere,  made  the  election  to  go  on  with 

0  Law  Rep.,  3  C.  P.,  562.  O  Law  Rep.,  5  C.  P.,  341. 

O  Sect.  1483. 
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the. adventure ;  it  was  made  with  full  knowledge  that  the  vessel 
had  suffered  severe  injurv.  Having  made  their  election,  the 
owners  cannot  be  allowed  many  months  afterwards  to  change 
tlieir  minds  and  throw  all  the  loss  on  the  insurers. 

The  loss  was  not  occasioned  by  the  perils  of  the  sea,  but  arose 
from  other  causes.  After  reaching  Calcutta  the  ship  was  ten- 
dered to  the  charterer,  and  he  was  called  on  to  put  a  cargo  on 
hoard,  in  conformity  with  his  charterparty.  The  ship  was  then 
treated  as  a  ship  capable  of  taking  the  chartered  cargo  to  Eug- 
hind.  The  refusal  to  put  it  on  board  made  by  the  charterers' 
agents  at  Calcutta,  and  not  the  injury  to  the  ship  from  perils  of 
the  sea,  was  the  real  cause  of  the  loss  of  the  freight,  and  it  was 
also  the  real  reason  for  the  abandonment.  The  tender  of  the  ship 
lor  a  cargo,  and  the  formal  demand  that  the  charterer  should 
put  one  on  board,  showed  that  the  owners  were  then  acting  as 
if  no  ground  for  abandonment  had  arisen  from  the  perils  of  the 
sen,  and  manifested  their  election  to  continue,  and  not  to  aban- 
don, the  adventure.  Now  (at  all  events  by  the  American  law) 
"  the  insurers  ought  to  be  informed  of  the  grounds  of  abandon- 
ment, that  they  may  determine  whether  to  accept:"  Phillips  on 
Insurance  (^),  quoting  Siiydam  v.  3Iarine  Insurance  Company  (*), 
and  several  other  cases.  There  seems  to  be  no  good  reason  for 
saying  that  in  this  respect  there  is  any  difference  between  the 
law  of  the  two  countries.  That  is  an  additional  ground  for 
requiring  the  time  of  abandonment  to  be  given  in  reasonable 
time. 

The  interest  insured  here  was  not  freight,  but  an  interest  to 
be  derived  from  the  charterparty  on  procuring  a  cargo,  and  so 
38]  <^arning  *freight.  The  underwriter,  therefore,  did  not  in- 
sure freight;  he  did  not  insure  even  a  chose  in  action  — an  ex- 
isting right  to  a  certain  amount  of  money  —  but  only  a  mere 
speculation,  a  claim  on  the  part  of  the  assured  to  have  a  home- 
ward freight  supplied  to  him.  Nothing  short  of  what  would 
amount  in  law  to  the  destruction  of  the  ship  could  justify  the 
owner  in  claiming  for  a  total  loss  of  freight:  Moss  v.  Smiih  (*); 
Roseito  v.  Gurnet/  (*).  He  might  have  lost  that  from  causes  other 
than  the  destruction  of  the  ship.  Here  he  did  lose  it  from  other 
causes,  namely,  the  insolvency  of  the  charterer  and  the  conse- 
quent refusal  of  the  charterer's  agents  to  supply  a  cargo.  That 
cause  of  loss  was  not  a  thing  insured  against  All  that  the  in- 
surer undertook  was  to  indemnify  the  owner  against  the  loss 
of  the  freight  on  the  cargo  by  the  destruction  of  the  ship  through 
perils  of  the  sea.  He  would  have  bad  a  right  to  repair  uie 
vessel ;  and  till  he  had  made  his  election  whether  he  would  go 


(»)  Sect.  1684.  (^  9  C.  B..  94 ;  19  L.  J.  (C.P.),  225. 

(•)  1  Johnfl.  (N.  Y.),  181, 2d  Ed.,  188.         (•)  11  C.  B.,  176 ;  20  L  J.  (C.P.),  257, 
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on  ^vith  the  adventare  or  abandon  it  (at  least  within  some  rea- 
sonable time),  the  insurer  might  be  boand.  But  when  he  did 
elect  to  go  ou  and  disregard  all  the  injuries  which  the  perils  of 
the  sea  had  caused,  he  lost  his  right  to  abandon  on  account  of 
those  perils.  There  is  no  case  in  which,  after  full  knowledge 
by  an  owner  of  .the  damage  done  to  his  vessel  by  perils  of  tlie 
sea,  he  has  been  allowed  to  so  on  as  if  those  perils  had  never 
occurred,  and  then,  after  finding  out  that  he  was  taking  an  un- 

Evofitable  course,  to  claim  to  abandon  the  adventure,  founding 
is  claim  on  injury  from  those  very  perils  which  he  had  previ- 
ously disregarded.  Fleming  v.  Smith,  (*)  expressly  established 
these  points.  Lord  Campbell  there,  aaopting  the  term  "  con- 
structive total  loss,"  gives  as  the  test  that  "  if  a  prudent  unin- 
sured owner  would  not  have  repaired  the  vessel,  but  would  have 
sold  it  to  be  broken  up,  that  amounts  to  a  total  loss.'*  If  he 
will  not  do  so,  but  chooses  to  go  on  with  the  adventure,  it  is  not 
a  total  loss ;  it  is  then  only  a  constructive  loss,  and  notice  of 
abandonment  becomes  absolutely  necessary.  He  may  wait  till 
he  gets  complete  information,  or -he  may  elect  without  getting 
it;  but  in  either  case  his  election  binds  him.  And  here  it  is  a 
fact  that  the  vessel  itself  was  insured  with  other  people,  and  a 
total  loss  claimed  on  the  vessel  as  happening  months  before, 
while  ♦the  abandonment  here  treated  the  loss  as  having  oc-  [89 
curred  months  afterwards.  The  two  things  cannot  be  allowed 
to  stand  together.  It  is  impossible  that,  even  in  point  of  law, 
there  can  be  two  separate  losses  of  one  vessel  in  the  same  voy- 
age. If  this  vessel  was  in  existence  as  a  ship  at  Calcutta,  it 
could  not  have  been  totally  lost  at  Bluff  Harbor.  Yet  here  the 
loss  of  the  chartered  freight  is  alleged  to  have  been  occasioned 
by  a  total  loss  of  the  ship  at  Bluff  Harbor. 

The  propositions  in  point  of  law  for  which  the  appellant  con- 
tends are  these:  first,  that  by  the  insurance  law  of  England, 
where  the  thing  exists  in  kind,  however  deteriorated  or  damaged, 
there  can  be  no  total  loss  without  abandonment;  secondly,  the 
doctrine  of  abandonment  itself  takes  its  rise  in  the  necessity  of 
imposing  on  the  assured  the  duty  of  election  ;  thirdly,  the  elec- 
tion once  made  is  irrevocable,  the  rights  of  all  parties  are  de- 
termined by  the  act  of  election,  and  cannot  afterwards  be  altered. 
Nobody  pretends  to  doubt  this  last  proposition,  but  an  ex- 
ception is  here  sought  to  be  introduced  upon  it  by  saying  that 
in  this  case,  owing  to  the  particular  nature  of  the  insurance, 
abandonment  was  not  necessary.  Why  not  ?  First,  it  is  said, 
because  this  was  an  insurance,  not  on  ship,  but  on  freight,  and 
that  as  that  was  freight  to  be  earned,  there  was  nothing  to 
abandon.    I^ext,  that  if  necessary,  there  was  here  an  abandon* 

O  1  H.  L.  C,  513. 
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nieiit.  But  if  abandonment  was  necessary,  thea  cornea  the 
i|uur)tioD  whether  there  was  ahaiidonment  in  proper  time. 

[The  Lord  Chancellor  (Lord  Ilatherley):  Do  you  contend 
that  in  tliiB  case  there  was  no  loss  hy  perils  of  the  sea?] 

Tliure  was  not,  under  the  circumstances  which  existed  here. 
The  earliest  cases  on  this  part  of  the  subject  ai:e  Marlxn  v.  Crd- 
^i/(  (') ;  Camhridge  v.  Andertan  (*);  and,  particularly,  iiowr  v, 
•^Uaibr  (*),  since  recognized  in  this  house  (')  in  Fleming  v.  Smith, 
though  treated  there  as  inapplicable  on  account  of  particular 
facts.  The  whole  law  of  abandonment  was,  in  Monx  v.  Saloador, 
discussed  by  the  chief  baron,  Lord  AbiDger(*);  and  the  result 
arrived  at  is,  that  where  constructive  total  loss  is  claimed  there 
must  be  an  abandonment,  and  that  abandonment  must  be  made 
90]  '»  reasonable  time,  *and  cannot  be  made  after  there  has 
been  a  clear  election  to  prosecute  the  adventure.  These  cases 
negative  the  "  deathblow  "  doctrine,  which  would  have  got  rid 
of  the  tiocBssity  for  abandonment  under  certain  circumstances, 
and  they  firmly  establish  the  principle  that  if  an  assured  means 
to  insist  on  a  total  lose,  he  nuist  give  a  proper  notice  of  aban- 
doinnent. 

The  next  point  is  as  to  the  cotiduct  of  the  master,  Benson  v. 
Chapman  {•)  was  originally  decided  in  favor  of  the  assured,  but 
the  decision  was  reversed  in  the  Exchequer  Chamber,  and  the 
reversal  sustained  in  this  house  (').  There  the  master  had 
elected  to  repair,  and  actually  brought  home  the  ship.  It  was 
expressly  found  that  everything  had  been  done  bondJUe,  yet  an 
election  having  been  made,  the  assured  was  held  not  to  be  en- 
titled to  recover  as  on  a  total  loss.  Knight  v.  Failh  (")  ia  another 
instance  where  the  circumstances  not  constituting  an  actual 
total  loss,  the  assured  were  held  bound  to  give  notice  of  aban- 
donment, and  the  "  deathblow"  doctrine  was  in  reality  repudi- 
ated. In  Stooart  v.  The  Greenock  Marine  Insurance  Company  (*) 
there  was  a  faint  attempt  to  re-establish  the  "  deathblow"  doc- 
trine ;  but  in  Knight  v.  Faith,  with  reference  to  this  very  matter, 
Lord  Campbell  said  ('") :  "  It  was  argued  before  us  that  the  ship 
must  be  taken  to  have  actually  perished,  because  it  is  stated 
that  while  under  the  protection  of  the  policy  she  received  her 
'  deathblow'  by  the  perils  insured  against ;  but  we  cannot  give 
such  weight  to  this  metaphorical  expression.  "We  are  bound  to 
look  to  her  actual  condition  after  the  injury  she  had  sustained 
uiiil  tbe  manner  in  which  she  was  treated.    We  still  find  her 

4   Eart..  4B5  ;  but  see   Read  v,        (•)  6  Man.  4  G..  7S3 ;  7  Scott,  625 ; 
im,  y  B.  &  B.,  147.  5  C.B.  (Ei.  Ch.),  580. 

B.  b  C„  601.  (')  2  H.  L.  C,  686. 

Bing.  N.  C.  366.  (")  15  Q.  B.,  6  " 
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Burviving  as  a  ship,  with  her  crew  on  board,  several  weeks  after 
the  risk  had  expired."  So  here,  several  months  after  the  risk 
had  expired,  this  ship  actually  sailed  on  a  voyage  to  Calcutta 
and  arrived  there,  and,  existing  as  a  ship,  was  tendered  to  the 
charterer  to  bring  a  cargo  to  England.  In  Knight  v.  Faith  C) 
the  ship  was  actually  sold  in  the  port  it  had  reached  for  the  sum 
of  £72,  yet,  there  not  having  been  a  proper  abandonment,  the 
owner  could  only  recover  as  for  a  partial  loss.  The  Scottish  Ma- 
rine Insurance  Company  v.  Turner  (*),  was,  in  fact,  *a  conse-  [91 
quence  of  the  previous  decisions  in  Fleming  v.  Smith  (*)  and  Ben- 
son V.  Chapman  (*). 

It  is  admitted  that  there  are  cases  in  which  there  may  be  a 
recovery  as  for  a  total  loss  without  abandonment :  Green  v. 
The  Royal  Exchange  Assurance  Company  (*),  Idle  v.  The  Royal 
JSxchange  Assurance  Company  {•),  and  Mount  v.  Harrison  (^  ;  but 
in  all  these  cases  there  was  an  actual  stranding,  and  the  sale  was 
effected  at  the  moment  as  the  best  thing  for  the  interests  of  all 
concerned.  Here  the  circumstances  were  very  different.  The 
facts  show  that  an  irrevocable  election  was  made.  The  master 
sailed  from  Bluff  Point  to  Dunedin  with  the  ship  as  the  pro- 
perty of  the  owners,  earning  freight  on  the  outward  cargo,  and 
afterwards  getting  a  profit  by  loading  coals.  Secondly,  the 
master  did  that  willfully,  of  his  own  accord,  and  with  a  view  to 
profit  Thirdly,  he  did  these  things  by  effecting  partial  repairs 
for  the  owners'  benefit,  and  he  repeated  this  course  of  conduct 
at  Calcutta,  until  he  found  that  the  repairs  reallj  necessary  for 
a  voyage  to  England  were  too  expensive  to  be  undertaken  with 
the  hope  of  a  profitable  result.  But  it  was  then  too  late  for 
him  to  go  back;  his  election  had  been  made,  and  he  could  not 
recall  it  Fourthly,  he  again  performed  an  act  of  election  when 
he  tendered  his  vessel  to  the  charterers,  treating  it  as  the  vessel 
of  his  owners,  and  requiring  the  charterers  to  perform  the  con- 
tract entered  into  with  his  owners.  Fifthly,  there  was  not  here 
any  act  of  repudiation  by  the  owners  of  the  act  of  the  master, 
bat  up  tb  the  last  moment  there  was  a  real  adoption  of  all  that 
he  had  done. 

[_I£amUton  v  Mendez  (*),  and  Cologan  v.  The  London  Assurance 
Company  ^),  were  also  referred  to.] 

Sir  6.  jHonymany  Q.C.,  and  Mr.  Butt^  Q.C.  (Mr.  Lanyon  was 
with  them),  for  the  respondents :  If  this  is  to  be  treated  as  a  case 
where  there  has  been  a  total  loss  of  the  ship,  actual  or  construct- 
ive, then  no  notice  of  abandonment  can  be  necessary.    If  no- 

(')  15  Q.  B.,  649.  (•)  6  Taunt.,  68. 

(•)  1  Maoq.  8c.  Ap.,  328,  334.  (•)  8  Taunt.,  755. 

(•)  1  H.  L.  C,  513.  C)  4  Bing..  388. 

O  2  H.  L.  C,  696.  O  2  Burr.,  1198 ;  1  Sir  W.  B.,  276. 

O  5  M.  &  S.,  447. 
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tice  is  necessary,  then,  under  the  circumstances  here,  it  was 
^iven  in  time. 

92]  *This  is  an  insurance  on  freight  to  be  earned  on  the 
lionieward  voyage  from  Calcutta  to  London.  The  undertaking 
of  the  underwriter  is  tliat  the  assured  shall  not  be  prevented 
from  earning  it  by  any  peril  happening  on  the  outward  voyage. 
Our  ai'gument  is  that  while  the  ship  was  at  New  Zealand,  which 
was  in  the  course  of  the  outward  voyiige,  such  an  event  hap- 
pened as  did  prevent  this  ship  from  earning  freight  on  the  voy- 
age home.  The  freight  here  must  be  taken  to  be  freight  to  bo 
earned  by  this  particular  vessel,  and  therefore  this  case  is  not 
affected  by  those  in  which  there  were  transhipments  of  goods 
to  other  vessels.  The  only  ship  that  could  be  tendered  to  De 
Mattos  under  the  charterparty  was  this  vessel,  the  Sir  William 
Eyre,  which  by  the  terms  of  the  charterparty  was  to  be,  when 
so  tendered,  '*  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage."  If  this  vessel  could  not  be  so  tendered,  and 
it  could  not,  then  there  has  been  a  total  loss  of  the  freight,  and 
a  loi*8  by  the  perils  insured  against.  Then  was  there  anything 
which  had  happened  to  this  ship  that  prevented  it  from  being 
so  tendered  and  earning  the  freight?  No  doubt  there  was. 
The  case  itself  (par.  24,  see  aiite^  p,  85)  states  the  fact.  But 
what  is  there  admitted  was  not  known  to  the  assured  at  the  time 
it  occurred.  They  could  have  abandoned  at  that  time,  but  it  is 
not  necessary,  as  a  condition  precedent  to  their  now  recovering, 
that  they  should  have  done  so,  they  being  then  in  ignorance  of 
the  real  state  of  the  damage  done  to  the  ship.  There  is  no 
question  here  as  to  bond  fides  on  the  part  of  the  master;  and  the 
circumstances  were  such  as  to  justify  what  he  did;  he  made 
every  ettbrt  to  pursue  the  voyage  and  to  earn  the  chartered 
freight.  He  could  not  succeed,  and  there  has  been  a  total  loss 
of  freight.  Moss  v.  Smith  (*)  and  Hoseito  v.  Gumey  (')  do  not 
affect  the  claim  made  in  this  case,  the  circumstances  in  both 
being  very  different  from  what  they  are.  here,  and  the  real 
question  in  each  case  being  whether  th6  facts  proved  could  es- 
tablish a  case  of  total  loss.  In  Farnworth  v.  Hyde  (*)  the  vessel 
was  stranded  and  in  danger  of  falling  to  pieces ;  the  cargo  was 
timber  (not  a  perishable  article),  the  master  sold  it  because  the 
93]  expense  of  forwarding  it  would  have  ^exceeded  its  value 
on  arrival.  The  assured  (though  no  notice  of  abandonment  was 
ever  given)  was  held  entitled  to  recover  as  for  a  total  loss. 

Whether  the  ship  could  earn  the  freight  was  a  matter  which 
Lord  Truro  describes  as  supplying  the  test  of  the  right  of  the 

(')  9  r.  B.,  94 ;  19  L.  J.  (C.P.),  225.  P.).  207 ;  on  appeal,  Law  Kep.,  2  C.  P 

(«)11C.B..  176;  20L.  J.(C.P.).  257.    204. 
(')  18  C.  B.  (N.  S.),  835  ;  34  L.  J.  (C. 
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assured  to  recover.  1:}  the  Scottish  Insurance  Company  v. 
Tamer  (*)  he  says  :  "  The  ship,  though  so  damaged  as  not  to  be 
Avorth  repairing,  had  yet  performed  the  voyage.  To  determine 
whether  there  has  been  a  loss  of  freight  withm  the  meaning  of 
the  policy  on  freight  we  must  consider  what  are  the  obligations 
which  the  underwriter  takes  upon  himself  by  that  policy.  The 
underwriler  on  freight  binds  himself  to  indemnify  the  assured 
when  prevented  from  performing  the  voyage  insured  by  any  of 
the  perils  mentioned  in  the  policy."  And,  adopting^  what  Mr. 
Baron  Alderson  stated  to  this  house  in  Benson  v.  (jhapman  (*), 
His  lordship  declared  that  there  was  no  case  in  which  it  had 
ever  been  held  that  an  action  could  be  maintained  against  un- 
derwriters on  freight  "  where  the  freight  has  been  actually 
earned."  Ifo  doubt  that  is  so ;  but  it  is  the  reverse  where  it 
could  not  be  earned  because  the  voyage  was  lost ;  and  Lord 
Truro  goes  on  :  "  Freight  may  be  lost  in  the.  sense  that,  by  rea- 
son of  the  perils  insured  against,  the  ship  has  been  prevented 
from  earning  freight.  ...  In  that  sense  the  underwriter  on 
freight  is  liable ;"  but  for  any  loss  of  freight  after  it  had  been 
in  fact  earned,  and  because  the  owner  was  deprived  of  it  by  cir- 
cumstances unconnected  with  the  contract  between  himself  and 
the  underwriter,  no  action  could  be  maintained.  This  case  is 
one  which  comes  under  the  first  of  these  two  classes,  and  the 
action  is  maintainable. 

If  the  tender  of  the  vessel  at  Calcutta  to  take  a  cargo  to  Eng- 
land is  relied  on  as  proof  that  the  master  then  treated  the  vessel 
as  capable  of  earning  the  freight,  the  answer  is,  that  that  was 
made  at  a  time  when  the  master  was  entirely  ignorant  of  its  real 
state,  when  the  full  survey  had  not  been  had,  and  the  extent  of 
the  injury  the  vessel  had  received  had  not  been  ascertained. 
That  injury  really  was  in  itself  so  extensive  and  so  incapable  of 
sufficient  repair  that  De  Mattos  would  not  have  been  bound  to 
accept  such  a  ship  under  his  charterparty,  for  it  was  not  **  tight, 
*staunch,  and  strong,  and  every  way  fitted  for  the  voyage."  [94 
To  bind  a  charterer  to  accept  a  vessel  it  must  be  in  such  a  con- 
dition that  it  could  at  the  moment  of  tender  load  a  cargo,  and 
especially  it  must  be  so  with  words  such  as  those  just  quoted 
existing  m  the  charterparty.  Here  the  ship  was  unfit  to  carry 
cargo,  and  was  so  by  reason  of  the  perils  of  the  sea. 

This  was  admitted  by  Mr.  Justice  Willes  in  the  judgment  in 
Potter  V.  Campbell  (*),  where  he  said  :  "  We  must  take  it  to  be 
the  fact  that  the  damage  sustained  at  Bluff  Harbor,  although 
the  extent  of  it  was  not  known  at  the  time,  was  such  that  the 
repairs  would  have  exceeded  the  value.  •  .  .  The  damage  which 

0 1  Macq.  Sc.  Ap. .  328  334.  (•)  16  W.  R.,  399.    Printed  papers  in 

^  S  H.  L.  C,  721.  tlie  case,  165. 
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made  it  necessary  to  expend  so  large  a  sunoi  of  money  was 
mainly  attributable  to  the  injury  sustained  at  Blufi*  Harbor." 
The  insolvency  of  De  Mattos  was,  therefore,  wholly  immaterial. 

The  doctrine  for  which  Stewart  v.  Greenock  Marine  Insurance 
Company  (*)  and  Benson  v.  Chapman  (*)  were  cited  is  not  dis- 
puted.  No  doubt  if  the  assured  on  ship  abandons  to  the  under- 
writer on  ship,  the  freight  in  the  course  of  being  then  earned 
being  an  incident  to  the  ship  on  that  voyage,  the  right  to  that 
freight  passes  to  the  underwriter  on  ship.  But  that  principle 
does  not  affect  the  present  case.  Tlie  ship  here  was  not  in  the 
course  of  earning  tbe  freight.  Here  the  thing  insured  was  the 
power  to  earn  the  freight  of  a  homeward  cargo  —  a  cargo  after- 
wards to  be  put  upon  board  if  the  perils  of  the  sea  did  not  pre- 
vent it.  The  ship  was  irreparably  injured  by  those  perils  before 
the  cargo  that  was  to  give  this  freight  could  be  put  on  board. 
In  this  case  if  is  sufficient  for  the  assured  on  freight  to  make 
out  that  the  ship  had,  by  the  perils  of  the  sea,  become  unfit  to 
earn  the  freight.  If  the  particular  ship  is  sold  under  circum- 
stances which  justify  the  sale,  notice  of  abandonment  is  not  ne- 
cessary: Idle  V.  IVie  Royal  Exchange  Assurance  Company  ('). 

Here  the  circumstances  did  justify  the  abandonment  of  the 
voyage,  and  there  was  no  necessity  for  notice  of  abandonment. 
There  was,  in  fact,  nothing  to  abandon  :  Phillips  on  Insurance  (*). 
95]  *The  cases  where  notice  of  abandonment  is  necessary  are 
those  where  there  is  something  to  be  given  up.  But  where  the 
ship  is  so  damaged  that  the  master  would  be  justified  in  selling 
it  at  once,  notice  of  abandonment,  even  to  the  underwriter  on 
ship,  is  not  necessary.  Knight  v.  Faith  (*)  does  not  in  the  least 
degree  impeach  the  right  of  the  assured  here,  for  there  the  in- 
surance was  upon  ship,  and  the  ship  existed  as  a  ship,  there  was 
something  to  abandon,  and  it  was  sold  as  a  ship,  and  it  being 
held  that  the  master  had  sold  it  without  justification,  it  was  held 
that  the  assured  could  not  recover  as  for  a  total  loss.  Here 
there  was  nothing  to  abandon.  There  was  a  total  loss  of  the 
ship,  a  loss  occasioned  by  the  perils  of  the  sea,  and  the  lia- 
bility of  the  insurer  on  freight,  who  had  insured  against  the 
perils  of  the  sea,  occasioning  the  loss  of  freight,  was  therefore 
established. 

There  is  nothing  here  in  the  argument  as  to  election.  There 
was  no  such  election  as  to  deprive  the  assured  of  the  right  to 
recover.  It  was  done  in  ignorance  of  the  real  nature  and  ex- 
tent of  the  injury  which  the  ship  had  sustained.  A  man  cannot 
be  bound,  even  by  an  election  expressly  made  by  him,  when  it 

(^)  2  H.  Ti.  C,  159.  O  Secta,  1503. 1649-1650. 

(•)  2  H.  L.  C,  696.  (•)  15  Q.  B.,  649. 

O  8  Taunt.,  755 ;  8  B.  Moo..  116 
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is  made  in  ignorance  of  all  the  real  facts,  which,  if  known,  ought 
to  have  determined  and  would  have  determined  his  conduct  the 
other  way.  In  the  case  of  money,  if  money  is  paid  under  an 
honest  mistake  of  fact,  or  even  a  real  forgetfulness.of  fact,  it  may 
be  recovered  back:  Kelly  y.  Solari(^);  Townsendv,  Croiody  {f). 
So  in  a  case  of  insurance,  if  a  person  in  ignorance  of  the 
real  facts  of  the  case  performs  an  act  intended  honestly  for  the 
benefit  of  all  parties  concerned,  he  is  not  to  suffer  a  loss  of  his 
right.  In  such  a  case  he  cannot  be  said  to  elect  at  all.  Here 
(he  captain  did  the  best  for  all  parties  concerned.  Had  his  ship 
been  so  little  injured  that  it  could  well  have  been  repaired  at 
Calcutta,  it  would  have  been  repaired  and  would  have  brought 
home  its  cargo.  Being  found  incapable  of  being  repaired,  there 
was  no  necessity  for  giving  notice  of  abandonment.  But  election 
is  not  always  and  necessarily  definitive.  Where  the  loss  naay 
be  partial  or  mav  be  total,  what  is  called  election  will  not  ne- 
cessarily, in  the  first  instance,  be  absolutely  binding :  Slringer  v. 
The  English  and  Scottish  Marine  *Insurance  Company  (*).  [96 
And  that  had,  in  fact,  been  the  substance  of  the  decision  in 
Meminy  v.  Smith  (*). 

Notice  was  given  here,  but  it  has  been  contended  that  it  wae 
not  given  in  time.  No  notice  was  here  necessary,  and  therefore 
the  question  of  time  cannot  affect  it.  But  assuming  notice  to 
have  been  necessary,  then  it  was  in  time.  It  cannot,  of  course, 
be  disputed  that  notice  must  be  given  in  reasonable  time ;  but 
what  is  reasonable  time  is  a  question  of  fact,  which  must  be  de- 
termined by  the  particular  circumstances  of  each  individual  case. 
Here  the  facts  show  that  as  soon  as  the  state  of  the  vessel  was 
known,  the  notice  of  abandonment  was  given,  and  the  time  of 
knowing  the  facts  is  that  from  which  the  time  for  giving  notice 
of  abandonment  must  be  calculated.  The  effect  of  an  abandon- 
ment is  retrospective  :  Arnould  on  Insurance  (*) ;  going  back,  as 
Emerigan  says  (*),  even  to  the  commencement  of  the  risk.  But, 
in  fact,  no  notice  was  necessary.  This  was  a  policy  on  expected 
freight,  and  such  a  policy  does  not  seem  to  offer  anything  upon 
which  an  abandonment  can  operate  :  Phill.,  1503 ;  though  where 
freight  has  been  earned  in  part  it  might  be  different,  and  there 
the  insurer  on  freight  might  be  entitled  to  the  benefit  of  that  in 
account:  Phill.,  1649, 1650. 

There  is  no  objection  to  the  right  of  the  plaintiffs  to  recover, 
although  this  is  a  policy  not  on  freight  in  the  course  of  being 
earned,  but  on  freight  intended  to  be  earned  at  a  future  time. 

C^)  9  M.  &  W.,  54.  (*)  1  H.  L.  C,  613. 

(^  8  C.  B.  (N.  8.),  477 ;  29  L.  J.  (C.  P.),       (•)  Vol.  ii..  pt.  8,  c.  ix.,  s.  v.,  p.  1178. 
300.  (•)  Ibid.,  n. 


O  Law  Rep.  4  Q.  B.,  67«. 


62  ENGLISH  AND  IillSH  APPEALS.  [1^.  R. 


187^-3  Rankin  v.  Potter. 


Though  this  insurance  may  be  called  the  assurance  of  a  possi- 
bility of  earning  freight,  a  mere  chose  in  action,  or  even  less,- 
still  it  is  an  insurable  interest :  Foley  v.  United  Fire  and  Marine 
Insurance  Company  (^), 

Mr.  Benjamin  replied. 

The  following  questions  were  put  to  the  judges  : 

1st.  Was  there  a  loss  by  the  perils  insured  against  during  the 
term  of  the  policy  ? 

2d.  Waanoticeof  abandonment  either  of  ship  or  freight,  or  of 
97]  *both,  necessary  to  enable  the  plaintifts  to  recover  for  a 
total  loss  on  the  policy  on  freight  ? 

3d.  If  notice  of  abandonment  was  necessary,  was  the  notice 
given  in  time  ? 

4th.  If  notice  of  abandonment  of  the  ship  was  necessary  in 
order  to  make  a  constructive  total  loss  of  the  ship,  and  such 
notice  was  not  given  in  time,  does  the  want  of  due  notice  as 
to  the  ship  aftecf  the  right  of  the  plaintitfs  upon  the  policy  on 
freight  ? 

5th.  Was  there  any  such  conduct  on  the  part  of  the  assured 
after  the  time  of  the  alleged  constructive  loss  of  the  ship  as  dis- 
charged the  underwriters  from  their  liability  upon  the  policy  on 
freight  ? 

6th.  Ought  the  judgment  to  be  for  the  appellants  or  the  res- 
pondents ? 

Mr.  Justice  Brett  :  My  lords,  in  order  to  answer  your  lord- 
ships* questions,  it  seems  to  me  convenient  to  determine,  in  the 
first  place,  what  is  the  correct  interpretation  of  the  policy  \\\ 
respect  of  which  those  questions  arise,  and  to  point  out  its  pecu- 
liarity. What  is  the  subject-matter  insured  ?  The  description 
is  that  the  insurance  is  made  "  on  homeward  chartered  freight." 
Having  regard  to  the  surrounding  circumstances  when  the 
policy  was  made,  to  these  words  of  reference,  and  to  the  case, 
the  policy  is  not  on  homeward  freight  generally,  L  e.  on  any 
homeward  freight,  but  on  the  homeward  chartered  freight  to  be 
earned  under  the  charterparty  of  the  9th  of  February,  1863,  It 
was  argued  that  the  subject  matter  insured  was  not  freight, 
strictly  so  called,  but  some  right  which  the  counsel  descrioed 
at  different  times  in  difl:erent  terms.  It  seems  to  me  that  those 
terms  are  either  other  phrases  to  describe  the  charterparty 
freight  I  have  mentioned,  or  that  they  do  not  describe  what  is 
the  only  subject  matter  insured  by  this  policy.  The  voyage  in- 
sured, as  descriptive  of  the  voyage  during  which  the  perils  in- 
sured against  may  arise,  is  a  voyage  "  at  and  from  the  Clyde  to 
Southland,  while  there,  and  thence  to  Otago  (New  Zealancl),  and 
for  thirty  days,  in  port  there,  after  arrival."    This  is  a  different 

C)  Law  Rep.  5  C.  P.,  155. 
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voyaffe  from,  and  does  not  comprise  any  part  of  the  voyage  on 
which  the  charterparty  freight  can  be  earned,  which  latter  is  a 
♦voyage  from  Calcutta  to  Liverpool  or  London.  The  snb-  [98 
ject  matter  insured  then  is  freight;  the  freight  insured  is  not 
any,  but  one  particular  freight;  it  is  not  freight  which  might 
be  earned  on  the  voyage  insured  or  part  of  it;  the  goods  in  re- 
spect of  the  carriage  of  which  the  insured  freight  may  be  earned, 
cannot  be  at  risk  during  any  part  of  the  voyage  insured  ;  ancl 
therefore  the  loss  of  freight  covered  by  this  policy  cannot  occur 
through  damage  to  goods  by  a  peril  insured  against,  but  only 
through  damage  to  the  ship.  Assuming  then,  this  to bea  valid 
policy,  which  is  not  disputed,  the  true  interpretation  of  the  con- 
tract seems  to  be,  that  the  insurers  undertake  to  indemnify  the 
assured  if  there  should  be  a  loss  of  the  freight  to  be  earned  by  the 
charterparty,  in  consequence  of  and  proximately  caused  by  such 
injury  to  the  ship  from  a  peril  insured  against  during  the  voyage 
from  Eno^land  to  New  Zealand,  as  will  prevent  the  assured  from 
being  able  to  earn  the  whole  or  any  part  of  the  charterparty 
freight  on  the  voyage  from  Calcutta  to  England. 

The  next  matter  material  to  be  observed  seems  to  me  to  bo 
that  there  is  only  one  contract  to  which  the  plaintiff  and  the'de- 
fendant  are  both  parties,  namely,  the  policy ;  and  there  are  only 
two  contracts  with  which  both  of  them  are  concerned  in  this 
matter,  namely,  the  policy  and  the  charterparty  referred  to  in 
the  policy.  The  defendant  is  in  no  way  a  party  to  the  policy 
on  ship.  He  incurs  no  liability  under  it  and  has  no  rights  by 
virtue  of  it.  It  seems  therefore  contrary  to  all  rule  to  argue, 
either  as  for  or  against  him,  from  anything  depending  for  its 
materiality  on  the  existence  or  non-existence  of  the  policy  on 
ship. 

It  seems  to  me  convenient,  in  the  next  place,  to  consider  what 
does  or  does  not  amount  to  a  loss,  and  what  amounts  to  a  total 
loss  under  ordinary  policies  on  freight.  On  an  ordinary  policy 
"  on  freight'*  in  general  terms  there  is  no  loss  at  all  on  freight 
for  which  the  underwriter  on  freight  is  liable,  by  reason  of 
fmrtial  damage  to  the  ship,  however  great,  causing  an  average 
loss  on  a  policy  on  ship,  or  of  partial  damage  to  cargo,  causing 
an  average  loss,  however  great,  on  the  cargo  generally  under  a 
policy  on  ffoods.  There  is  a  partial  loss  of  freight  under  a 
general  policy  on  freight,  if  there  be  a  general  average  loss 
caused  by  a  peril  insured  against  giving  rise  to  a  general  average 
contribution  ;*  or  under  certain  circumstances  *if  there  be  a  [$^9 
total  loss  of  part  of  a  cargo ;  or  if  in  case  of  total  loss  of  the 
ship  the  cargo  be  sent  on  in  a  substituted  ship ;  or  if  in  case  of 
a  total  loss  of  the  cargo  the  ship  earns  some  freight  in  respect 
of  other  goods  carried  on  the  voyage  insured..    There  may  be 
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an  actual  total  loss  of  freight  under  a  general  policy  on  freight, 
if  there  be  an  actual  total  loss  of  ship,  or  an  actucal  total  loss  of 
the  whole  cargo.  An  actual  total  loss  of  ship  will  occasion  an 
actual  total  loss  of  freight,  unless  when  the  ship  is  lost,  cargo  is 
on  board,  and  the  whole  or  a  part  of  such  cargo  is  saved,  and 
might  be  sent  on  in  a  substituted  ship  so  a«  to  earn  freight. 
An  actual  total  loss  of  the  whole  cargo  will  occasion  an  actual 
total  loss  of  freight,  unless  such  loss  should  so  happen  as  to 
leave  the  ship  capable,  as  to  time,  place,  and  condition,  of  earn- 
ing an  equal  or  some  freight  by  carrying  other  cargo  on  the 
voyage  insured. 

it  has  become  a  question  in  this  case  whether  there  may  not 
be  on  a  general  policy  on  freight  another  kind  of  actual  total 
loss,  namely,  by  such  damage  to  the  ship  as  would  justify  notice 
of  abandonment,  and  make  thereupon  a  constructive  total  loss 
of  ship  under  apolicy  on  ship,  although  there  be  no  loss  of  cargo, 
or  an  average  loss  of  cargo  without  means  of  sending  on  the 
cargo.  In  such  a  state  of  things  the  ship  may  or  may  not  be 
insured;  if  the  ship  be  insured,  due  notice  of  abandonment  of 
ship  may  or  may  not  have  been  given.  If  the  ship  is  not  insured, 
what  must  happen  upon  the  assumption?  The  assumption  is 
that  a  prudent  owner  will  not  repair.  Then  the  ship  will 
not  be  repaired.  If  not  repaired  it  will  remain  a  wreck 
or  be  sold  as  a  wreck.  It  cannot,  therefore,  sail  on  the 
voyage  insured  in  the  policy  on  freight.  Then  sucli  freight 
is  and  must  be  in  fact  absolutely  and  totally  lost.  There  is  no 
freight,  no  chance  of  freight,  to  abandon  to  the  underwriter  on 
freight.  It  has  never  been  suggested  that  the  ship  should  be 
abandoned  to  the  underwriter  on  freight.  There  is  nothing  then 
which  can  be  abandoned  to  him  of  which  he  could  take  pos- 
session or  from  which  he  could  derive  profit.  If  the  ship  is  in- 
sured and  due  notice  of  abandonment  given  to  the  underwriter 
on  ship,  the  property  in  the  ship  passes  to  the  underwriter  on 
ship.  In  such  cases  the  new  owner  of  the  ship  will  in  almost 
every  case  sell  it  as  a  wreck.  Again,  there  would  be  nothing 
and  no  chance  of  anything  to  abandon  to  the  underwriter  on 
100]  freight.  If  from  *exceptional  facilities  the  underwriter 
on  ship  should  repair  the  ship  and  earn  full  freight  on  the  voy- 
age described  in  the  policy  on  freight,  such  freight  would  belong 
to  the  new  owner  of  the  ship ;  none  of  it  could  go  to  the  assured 
or  underwriter  on  freight ;  but  freight  would  have  been  earned 
on  the  voyage  insured  in  the  policy  on  freight,  and  as  the  in- 
suring of  the  ship  is  the  voluntary  act  of  the  shipowner,  and  the 
abandonment  is  also  his  act,  it  has  been  decided  in  your  lord- 
ships' liouse  that  in  such  exceptional  case  there  is  no  loss  at  all 
of  freight  for  which  the  underwriter  on  freight  is  liable :  Scottish 
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Marine  Insurance  Company  v.  Turner  (*).     If  this  had  not  been  a 
decision  in  your  lordships'  house,  I  should  have  ventured  to 
thiuk  that  a  valid  abandonment  of  ship  was  of  the  same  effect 
as  leaving  it  a  wreck,  and.  that  the  real  total  loss  of  freight  suf- 
fered by  the  assured  on  freight  was  covered  by  the  only  policy 
"wbich  could  cover  it,  namely,  the  policy  on  freight.     But  the 
exceptional  case  thusmentioned,  which,  according  to  the  decision 
causes  no  loss  at  all  of  freight  on  the  policy  on  freight,  need  not 
be  farther  noticed.     It  is  the  same  case  as  if  the  shipowner  unin- 
sured on  ship,  but  insured  on  freight,  should  unnecessarily  and 
unreasonably  repair  the  ship,  sail  it  on  the  voyage  insured  in  the 
freight  policy,  and  earn  full  freight.     In  such  case  it  is  held  that 
there  is  no  loss  at  all  on  the  freight  policy.     If  the  ship  is  in- 
sured, but  due  notice  of  abandonment  of  the  ship  has  not  been 
given  to  the  underwriter  on  ship,  then  the  ship  is  left  on  the 
hands  of  the  assured  as  if  it  had  not  been  insured.     Does  not 
this  case  become  the  same  as  that  first  put,  namely,  the  case  of 
the  shipowner  having  insured  freight  but  not  ship  ? 

It  seems  impossible  to  maintain  that,  upon  a  question  of  con- 
struction, the  rights  of  either  of  the  assured  orunderwriter  on 
the  freight  policy  can  be  altered  by  anything  done  or  omitted 
to  be  done  on  the  policy  on  ship.  To  hold  otherwise  is  to  mix 
up  two  independent  contracts,  and  contracts  between  different 
parties.  The  excepted  case  above  mentioned  of  the  ship  being 
repaired  and  earning  freight  on  the  voyage  insured,  is  made  to 
depend  not  on  what  is  done  under  or  by  virtue  of  another  con- 
tract, but  on  what  is  done  to  and  by  the  ship.  If  the  ship  earns 
freight  by  reason  of  repairs  recklessly  or  improvidently  n)ade, 
the  same  *re8ult  follows  whether  the  ship  was  insured  or  [101 
not  In  determining,  then,  the  construction  of  the  policy  on 
freight  "as  to  liabilities  and  rights  under  it,  it  must  be  imma- 
terial whether  the  assured  on  a  policy  on  the  ship  has  lost  or 
made  perfect  his  right  to  recover  ^n  that  policy  for  a  construc- 
tive total  loss  of  ship,  by  failing  to  give,  or  giving  due  notice  of 
abandonment  under  that  policy. 

The  only  question  is,  whether  there  is  any  implied  contract 
or  condition  in  the  policy  on  freight,  under  any  of  tlie  states  of 
circumstances  above  mentioned  where  there  is  any  loss  of 
freight,  imposing  upon  the  assured  under  that  policy  the  obli- 
gation of  giving  notice  of  abandonment  to  the  underwriter  of 
that  policy.  And  it  was  to  meet  this  question  that  the  argu- 
ments were  propounded  at  the  bar  with  regard  to  the  reason 
for  giving  notice  of  abandonment.  On  the  one  side  it  will  be 
found  that  the  arguments  were  founded  on  the  assertion  that 
notice  of  abandonment  need  not  be  given  where  there  is  nothing 

O  1  Macq.  Sc.  Ap.,  328,  334. 
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to  abandon,  where  there  is  not  anything  and  no  chance  of  any- 
thing which  can  pass  or  be  of  value  to  the  abandonee.  On  the 
other  side,  the  real  point  of  the  argument  was  that  if  the  thin<r 
insured  could  be  said  to  exist  in  specie,  notice  of  abandonment  of 
it  must  be  given,  although  it  could  not  pass  to  the  abandonee, 
and  he  could  not  derive  any  value  from  it.  Tliis  argument 
took  the  form  of  asserting  that  the  notice  is  required  in  order 
to  signify  an  election  by  tne  assured,  or  to  give  an  opportunity 
for  inquiry  to  the  underwriter.  The  propositions  thus  enunciated 
on  the  two  sides  were  treated  by  the  appellant's  counsel  as  so 
contradictory  the  one  of  the  other,  so  inconsistent,  that  if  the 
one  prevailed  the  other  must  fail.  It  may,  however,  be  tliat 
they  are  consistent,  and  that  where  there  is  anything  to  abandon, 
the  caution  of  great  merchants  and  lawj^ers  has,  by  usage, 
engrafted  upon  contracts  of  marine  insurance  the  implied  con- 
dition that  notice  of  abandonment  must  be  given,  and  given 
quickly,  both  in  order  to  signify  the  election  of  the  assured  and 
to  give  the  underwriter  opportunity  for  inquiry  and  action,  but 
that  were  there  is  nothing  to  abandon  notice  of  abandonrtient, 
being  futile,  is  unnecessary.  The  end  to  be  obtained  by 
abandonment  would  seem  to  be  the  preservation  of  the  cardinal 
principle  of  marine  insurance,  the  principle  of  indemnity  and 
i02J  to  *that  end  to  prevent  the  assured  from  having  at  the 
same  time  payment  in  full  of  the  sum  insured,  and  the  thing 
insured,  a  thing  of  value,  in  his  hands.  It  may  be  that  it  is 
an  incident  of  the  rule,  and  in  order  to  secure  its  application, 
that  the  assured,  where  he  must  abandon  in  order  to  recover 
the  sum  insured,  must  give  quick  notice  of  his  intention  to 
abandon. 

But  whatever  may  be  the  reason  of  the  rule  as  to  the  time 
for  giving  notice  of  abandonment,  it  is,  and  must  be,  inappli- 
cable where  60  abandonment  need  be  made.  The  question 
therefore  really  is,  whether  there  must  be  abandonment  in  order 
to  enable  an  assured  to  recover  as  for  a  total  loss  when  there  is 
nothing  to  abandon.  If  there  is  such  a  necessity,  it  arises  upon  a 
condition  to  be  implied.  It  seems  to  me  to  be  a  proposition  with- 
out foundation  of  reason  to  say  that  there  must  be  an  abandon- 
ment where  there  is  nothing  to  abandon.  If  the  case  of  Knight 
V.  JFaith  (*)  decided  the  contrary,  I,  with  deference,  think  it  is 
a  wrong  decision.  The  view  of  the  Court  of  Common  Pleas  in 
Famworih  v.  Hyde  (^)  not  overruled  as  to  this  point  in  the  Court 
of  Error,  seems  to  me  to  be  correct.  I  venture  to  affirm  that  it 
is  a  correct  proposition  of  insurance  law  to  say  that  no  aban- 
donment is  necessary,  and  no  notice  of  abandonment  is  required 

?)  15  Q.  B.,  649.  207  ;  on  appeal,  Law  Repoort,  2  C.  P. 

)  18  C.  B.  (N.S ),  835 ;  34  L.  J.  (C.P.).  304. 


VaL  TT]  ENGLISH  AND  IRISH  APPE5^LS.  57 

Kankin  v.  Potter.  1878 

where  there  is  nothing  to  abandon  which  can  pass  to  or  be  of 
value  to  the  underwriter.  It  follows  that  on  a  policy  on  freight 
in  general  terms  there  need  be  no  abandonment  of  freight,  and 
no  notice  of  abandonment  is  required,  where  the  ship  is  aama&^ed 
to  such  an  extent  or  under  such  circumstances  as  would  autho- 
rize anabandonment|ofthe  ship  on  a  policy  on  the  ship,  and  where 
there  is  no  cargo  on  board  the  ship,  or  if  on  board,  where  none 
is  saved  with  the  chance  of  an  opportunity  of  its  being  forwarded 
in  a  substituted  ship.  In  the  several  states  of  circumstances 
above  set  forth  and  considered,  the  loss  of  freight  on  the  policy 
on  freight  would  be  an  actual  total  loss.  This  conclusion  does 
not,  as  it  seems  to  me,  ^o  the  length  of  determining  that  there 
never  can  be  a  constructive  total  loss  of  freight.  If,  tor  instiince, 
the  ship  should  be  damaged  as  described,  but  cargo  which  was 
on  board  has,  been  saved  under  circumstances  which  leave  it 
doubtful  whether  such  cargo  might  or  *rai^ht  not  be  for-  [103 
warded  in  a  substituted  ship,  or  if  the  original  cargo  should  be 
lost  and  the  ship  may  or  may  not  probably  earn  some  freight 
by  carrying  other  goods  on  the  voyage  insured,  it  may  be,  and 
I  think  the  rule  is,  that  in  order  to  make  certain  his  right  to 
recover  as  for  a  total  loss  on  the  policy  on  freight,  the  assured 
should  give  notice  of  abandonment  of  the  chance  of  earning 
substituted  freight. 

Another  form  of  policy  on  freight,  not  unusual,  but  not  so 
frequent  as  a  policy  on  freight  in  general  terms,  is  a  policy  in- 
suring **  chartered  freight."  In  such  policies  the  voyage  insured 
commences  usually  at  or  from  the  port  of  sailing  on  the  voyage 
described  in  the  charterparty,  or  on  or  at  the  commencement  of 
the  voyage  the  ship  must  make  to  reach  that  port ;  but  in  both 
cases  the  voyage  insured  usually  covers  also  the  whole  voyage 
to  be  sailed  under  the  charterparty.  Such  a  policy  attaches 
earlier  than  a  policy  on  freight  in  general  terms  ;  it  attaches 
before  any  goods  are  on  board  the  ship.  If  the  ship  be  lost  or 
damaged,  or  the  cargo  lost  after  the  goods  are  on  board,  the 
same  circumstances  must  arise  and  the  same  considerations 
apply  as  have  been  related  and  treated  of  in  the  case  of  a 
policy  on  freight  in  general  terms.  Before  any  goods  are 
shipped  the  loss  can  occur  solely  by  reason  of  damage  to 
the  ship ;  but  if  the  ship  be  then  actually  totally  lost,  or  so 
damaged  as  to  be  possibly  a  constructive  total  loss,  so  much 
of  the  above  reasoning  as  is  applicable  to  a  loss  by  damage  to 
i  the  ship  seems  to  be  equally  if  not  more  cogent  to  show  that 
.  no  part  of  the  charter  freight  could  possibly  be  earned  by 
the  assured,  that  there  would  be  no  freight  or  chance  of  freight 
to  be  abandoned,  and  therefore  that  no  abandonment  or  notice 
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of  abandonment  would  be  necessary ;  but  that  the  loss  of  the 
chartered  freight  would  be  an  actual  total  loss  under  the  policy 
on  freight. 

These  considerations,  and  this  inquiry  into  the  rules  applica- 
ble to  ordinary  policies  on  freight,  seem  to  me  to  determine 
what  must  be  the  decision  on  this  unusual  policy  on  freight  un- 
der the  circumstances  which  have  happened.  The  questions 
raised  are,  whether  there  is  any  loss  of  freight  by  a  peril  insured 
against,  and  if  so,  is  that  loss  a  total  loss?  The  ship  was  da- 
maged during  the  voyage  insured;  it  was  damaged  by  a  peril 
insured  against.  Unless  the  damages  to  the  ship  should  be 
104]  wholly,  or  sufficiently,  *repaired,  the  insured  freight 
not  be  earned.  If  the  damage  to  the  ship  could  not  be  suffi- 
ciently repaired  to  enable  the  assured  to  earn  the  charter  freight 
by  carrying  goods  on  board  that  ship,  it  seems  to  me  that  the 
damage  to  the  ship  caused  by  a  peril  insured  against,  during 
the  voyage  insured,  is  the  cause  of  the  loss  of  the  earning  the 
chartered  freight  by  that  ship.  Loss  of  freight  by  reason 
of  such  damage  to  the  ship  caused  by  such  a  peril,  is  a 
loss  against  which,  according  to  the  interpretation  put  upon 
the  policy  at  the  commencement  of  this  opinion,  the  under- 
writer on  this  policy  on  freight  has,  in  terms,  agreed  to  indem- 
nify the  assured.  The  question  therefore  is,  whether  the  ship 
could  have  been  sufficiently  repaired  to  enable  the  assured  to 
earn  the  chartered  freight.  Physically  or  mechanically  it  could. 
But  as  matter  of  business,  carried  on  according  to  the  dictates 
of  sense,  it  could  not.  The  true  meaning  of  the  24th  paragrapli 
of  the  case  is  that  a  prudent  owner  of  this  ship,  that  is  to  say, 
an  owner  conducting  himself  according  to  the  dictates  of  com- 
mon sense  in  business,  would  not  repair  the  ship.  In  such  case 
the  law  holds  that  within  the  meaning  of  such  a  policy  as  this, 
the  ship  could  not  be  repaired  so  as  to  earn  the  freight  or  any 
part  of  it  by  the  use  of  that  ship.  The  assured  not  being  able 
to  tender  that  ship,  and  having  none  of  the  goods  in  his  posses- 
sion, had  no  claim  to  carry  any  goods  under  the  charterparty  in 
a  substituted  ship. 

Without  therefore  relying  upon  the  other  impediment  and 
prevention  obviously  in  the  way  of  the  plaintiff's  earning  the 
charterparty  freight,  namely,  the  certainty  from  the  extent  of 
damage  that  the  ship  could  not  be  repaired  so  as  to  be  seawor 
thy  within  any  time  during  which  the  charterer  would  be  bound 
to  wait,  it  seems  to  me  that  the  other  facts  which  I  have  men- 
tioned show  conclusively  that  there  was  a  loss  of  freight  by  rea- 
son of  damage  to  the  ship  caused  by  sea  peril,  happening  during 
the  voyage  insured ;  and  that  such  loss  of  freight  is,  upon  the 
construction  put  upon  the  policy  at  the  commencement  of  thi9 


Vol.  VL]  ENGLISH  AKD  IRISH  APPEALS.  SO 

Kankin  ▼.  Potter.  1873 

opinion,  a  loss  by  a  peril  insured  against ;  and  that  inasmuch 
as  without  repairing  the  ship,  which  the'assured  did  not  do,  and 
was  not  bound  to  do,  because  in  consideration  of  law  it  could 
not  be  done,  no  part  of  the  chartered  freight  could  be  earned 
hy  any  one;  and  that  there  was  therefore  no  part  of  the  char- 
tered freight,  or  any  chance  of  *earning  any  part  of  it,  [105 
which  by  a  pretended  abandonment  could  pass  to  or  be  of  value 
to  the  underwriter  on  freight ;  arid  that  consequently  the  loss 
of  freight  was  an  actual  total  loss  without  notice  of  abandon- 
ment. 

If  notice  of  abandonment  had  been  necessary,  the  question 
whether  in  this  case  it  was  given  in  due  time  seems  to  me  to  be 
more  doubtful.  There  was  no  reason  in  this  case  to  doubt  the 
accuracy  of  the  information  forwarded  to  the  assured.  The 
question  therefore,  as  it  seems  to  me,  is  whether  at  any  time 
before  the  surveys  made  at  Calcutta  Were  received,  the  assured 
had  information  of  damage  to  the  ship  of  such  a  nature  and  to 
such  an  extent  as  rendered  the  prospect  of  a  total  loss  of  the 
chartered  freight  imminent  but  not  certain.  If  he  had  he  was 
hound  to  give  notice  at  once.  If  the  case  had  been  on  trial  be- 
fore a  jury  I  should  say  that  the  jurors  should  have  been  asked 
to  find  whether  at  any  time  there  was  laid  before  the  assured 
information  so  certain  and  of  such  a  nature  as  would  lead  an  as- 
sured of  ordinary  care  and  intelligence  to  conclude  that  there 
was  great  danger  of  a  total  loss  of  the  chartered  freight,  i^nd 
only  a  chance  of  such  loss  being  obviated,  and  that  they  should 
have  been  directed  that,  if  such  information  was  at  any  time 
conveyed  to  the  assured,  he  was  bound  immediately  to  give 
notice  of  abandonment. 

As  in  this  case  the  court  was  to  draw  inferences  of  fact,  the 
question  is,  whether  before  the  surveys  made  at  Calcutta  were 
received,  the  assured  bad  information  of  damage  to  the  ship  of 
such  a  nature  and  to  such  an  extent  as  I  have  described.  The 
information  upon  these  points  which  the  assured  had  received 
were  the  surveys  made  at  Bluff  Harbor  and  at  Port  Chalmei's. 
As  to  the  first,  made  on  the  2Zl:h  of  May,  1863, 1  think  it  was 
of  no  importance.  The  survey  of  the  10th  of  July,  1863,  made 
at  Port  Chalmers,  does  seem  to  me  to  disclose  forniidable  da- 
mage to  the  ship.  If  it  had  stood  alone  I  should  have  been  in- 
clined to  think  that  it  disclosed  such  damage  as  ought  to  have 
so  greatly  alarmed  the  assured  as  that  he  ought  to  have  acted 
upon  it  by  giving  immediate  notice  of  abandonment.  But  it 
seems  to  me  that  the  surveys  of  the  25th  of  August,  1863,  and 
of  the  4th  of  September,  1868,  received  about  the  same  time, 
would  modify  the  view  to  be  derived  from  the  former  survey, 
and  would  lead  the  assured  to  *believe  that  the  ship  [106 
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con)*!  prvx-eed  to  Calcutta,  and  be  repaired  to  such  an  extent, 
M}A  w::hin  such  a  time,  as  would  enable  him  to  earn  the  char- 
trNsi  frwrfit  I  therefore  come  to  the  conclusion,  though  with 
sj4%r.;^*  douut,  that  there  was  no  information  before  the  arrival 
^%f  iht*  surveys  made  at  Calcutta  which  made  it  incumbent  on 
:ho  *:s?«red  to  give  notice  of  abandonment,  assuming  notice  at 
^nue  time  to  be  necessary,  and  that,  upon  the  same  assumption, 
the  notice  given  upon  the  receipt  of  the  Calcutta  surveys  was 
4jiven  in  due  time. 

If  no  notice  was  necessary,  if  there  was  an  actual  total  loss,  I 
oaunot  think  that  the  right  of  the  assured  to  payment  of  a  total 
U^ss  can  be  affected  by  a  delay  in  demanding  such  payment. 
l)elay  in  giving  notice  of  a  total  loss  seems  to  me  to  amount  to 
no  more  trian  delay  in  asking  for  the  settlement  of  it.  I  know 
of  no  obligation  in  insurance  law  to  give  immediate  notice  of 
an  actual  total  loss.  Immediate  notice  would  not  enable  the 
underwriter  to  make  the  loss  in  any  way  less. 

I  therefore  answer  your  lordships'  questions  thus:  As  to  the 
first,  there  was  a  loss  by  the  perils  insured  against  during  the 
term  of  the  policy.  As  to  the  second,  no  notice  of  abandonment 
either  of  ship  or  freight  was  necessarv.  As  to  the  third,  if  no- 
tice of  abandonment  was  necessary,  it  was  given  in  time.  As 
to  the  fourth,  that  in  the  case  supposed,  want  of  due  notice  as 
to  the  ship  would  not  affect  the  rights  of  the  plaintiffs  upon  the 
policy  on  freight.  As  to  the  fifth,  there  was  no  such  conduct 
on  the  part  of  the  assured  as  discharged  the  underwriters  from 
their  liability  upon  the  policy  on  freight.  As  to  the  sixth,  that 
the  judgment  ought  to  be  for  the  respondents. 

AIr.  Justicb  Mellor  :  My  lords,  I  answer  all  the  questions 
proposed  by  your  lordships  to  the  judges  who  attended  during 
the  argument  in  this  case  in  favor  of  the  plaintiffs  below,  the 
respondents  in  your  lordships'  house. 

In  answer  to  the  first  question,  I  am  of  opinion  that  there  was 
a  loss  of  the  subject  matter  of  insurance  by  the  perils  insured 
against  during  the  term  of  the  policy. 

In  answer  to  the  second  question,  I  am  of  opinion  that  no  no- 
107]  tice  *of  abandonment  either  of  the  ship  or  freight  was  ne- 
cessary under  the  circumstances  to  enable  the  plaintiffs  to  re- 
cover for  a  total  loss  on  the  policy  on  freight. 

In  answer  to  the  third  question,  I  am  of  opinion,  although 
with  some  hesitation,  that  if  notice  of  abandonment  was  neces- 
sary, it  was  under  the  circumstances  given  in  time. 

To  the  fourth  question,  I  answer  that  in  my  opinion  if  notice 
of  abandonment  of  the  ship  was  necessarv  in  order  to  make  a 
constructive  total  loss  of  the  ship,  and  such  notice  was  not  given 
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in  time,  the  want  of  due  notice  as  to^the  ship  does  not  affect  the 
right  of  the  plaintif&  upon  the  policy  on  freiglit. 

To  the  fifth  question,  I  answer  that  in  ray  opinion  there  was 
no  such  conduct  on  the  part  of  the  assured,  after  the  time  of  the 
alleged  constructive  loss  of  the  ship,  as  discharged  the  under- 
writers from  their  liability  upon  the  policy  on  freight. 

To  the  sixth  question,  I  am  of  opinion  that  the  judgment 
ought  to  be  for  the  respondents. 

la  order  to  arrive  at  a  right  conclusion  in  this  case,  it  is  most 

essential  accurately  to  ascertain  the  subject  matter  insured  by 

the  policy  in  qilestion,  and  against  what  perils  it  was  agreed  by 

the  underwriters  to  insure ;  and  to  keep  absolutely  distinct  the 

considerations  which  alone  affect  the  policy  on  the  contemplated 

homeward  freight  from  those  considerations  which  would  apply 

to  an  ordinary  case  of  insurance  of  the  ship ;  and  I  cannot  help 

saying  with  great  respect,  that  the  error  into  which  the  Court 

of  Common  Pleas  appears  to  me  to  have  fallen  has  arisen  from 

not  keeping  distinct  the  character  of  the  plaintiffs  as  owners  of 

the  ship  from  their  character  as  insurere  of  an  entirely  distinct 

subject  matter  of  insurance,  viz.,  the  freight  contemplated  to  be 

earned  on  the  homeward  voyage.     [The  learned  judge  stated 

its  provisions  and  those  of  the  policy.] 

The  subject  insured  by  the  policy  was  assumed  and  treated 
in  the  argument  at  the  bar  to  be  a  valued  sum  of  £4000  on  home- 
ward chartered  freight  valued  at  £5000,  although  the  latter  fig- 
ure is  not  filled  in  the  policy.  It  is  to  be  observed  that  tfie 
nature  of  the  interest  insured  is  not  an  interest  in  anything 
actually  existing  and  of  which  possession  can  be  had,  such  as  a 
ship  or  cargo,  or  freight  of  cargo  on  board,  but  it  is  the  intere^^t 
only  in  the  right  *to  have  a  cargo  provided  by  the  char-  [108 
terer  at  Calcutta  on  the  condition  that  the  ship,  when  it  arrived 
there,  should  be  tight,  staunch,  and  strong,  and  every  way  fittod 
for  the  voyage  home,  notwithstanding  any  perils  of  seas  which 
might  happen  to  the  ship  on  the  voyage  to  New  Zealand,  and  for 
thirty  days  in  port  there  after  arrival.  In  other  words,  it  is  a 
warranty  that  no  "  peril  of  the  seas"  which  might  happen  to 
the  ship  on  the  voyage  to  New  Zealand,  and  for  thirty  days  in 
port  thereafter  arrival,  should  prevent  the  ship  from  arriving  at 
Calcutta,  and  ffom  being  there  ti^ht,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage  home,  with  the  cargo  there 
stipulated  to  be  loaded  by  tne  agent'of  the  charterer ;  and  the 
right  to  have  such  cargo  loaded,  and.  to  earn  the  stipulated 
freight  on  the  voyage  home,  and  the  interest  in  such  right,  is  by 
the  policy  valued  at  the  sum  of  £4000.  The  Question  really  is, 
was  the  ship  so  damaged  by  perils  of  the  seas  auring  the  period 
covered  by  that  policy  as  to  be  practically  disabled  from  arriv* 
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ing  and  being  at  Calcutta  in  .such  condition  of  seaworthiness  as 
to  entitle  the  owner  to  require  from  the  charterers'  agent  the 
loading  of  the  stipulated  cargo  ? 

In  the  judgment  of  the  Court  of  Common  Pleas  it  is  said 
that  "  the  case  of  insurance  of  specific  charter  freight  to  be  car- 
ried upon  a  future  voyage  against  perils  to  be  incurred  in  the 
present  one,  is,  so  far  as  we  can  learn,  exceptional  in  practice, 
though  not  unprecedented."  And  I  cannot  forbear  to  add  that 
I  think  it  to  be  an  eminently  inconvenient  and  unsatisfactory 
course  of  insurance.  The  subject  matter  of  the  insurance  under 
the  policy  in  question  appears  to  me  to  be  accurately  appreci- 
ated and  stated  by  the  Court  of  Common  Pleas  (*),  but  I  think 
that  the  foundation  of  the  error  into  which,  as  it  appears  to  me, 
the  court  fell,  is  to  be  found  in  the  following  passage  of  the 
judgment :  "  The  insurance  of  a  subject  thus  dependent  upon 
the  possession  of  the  ship,  though  not  properly  an  accessory 
thereto,  nor  incident  to  the  voyage  insured,  yet  being  insured 
by  the  ordinary  form  of  policy,  ought  to  be  dealt  with  upon  the 
same  principles  as  an  insurance  of  the  ship  itself,  and  as  subject 
to  the  same  conditions  in  respect  of  abandonment  and  other- 
wise, unless  so  far  as  the  character  of  the  subject  matter  ren- 
109]  dered  abandonment  idle  or  inapplicable."  *I  have  already 
stated  that  in  my  opinion  the  true  effect  of  the  policy  under 
consideration  was  to  insure  the  ability  of  the  ship  to  earn  the 
freight  contemplated  by  the  charterparty,  upon  the  cargo  to  be 
loaded  at  Calcutta  for  the  homeward  voyage,  against  perils  to 
be  encountered  by  the  ship  on  the  voyage  to  New  Zealand,  and 
for  thirty  days  in  port  there  after  arrival,  so  that  the  ship  should 
not  be  prevented  from  getting  to  Calcutta  in  such  a  state  of  sea- 
worthiness as  to  give  the  owners  a  right  of  action  against  De 
Mattos,  if  he  did  not  load  the  cargo  pursuant  to  the  charter- 
party. 

The  condition  of  the  ship  when  at  New  Zealand,  as  regarded 
the  sea  damage  which  it  sustained  there  during  the  time  cov- 
ered by  the  policy,  was  such,  as  it  is  admitted,  would  have 
justified  an  abandonment  and  claim  for  a  constructive  total  loss. 
That  being  so,  it  now  becomes  important  to  consider  whether 
the  right  to  earn  the  freight  under  the  charterparty  was,  and  to 
what  extent,  affected  by  the  actual  condition  of  the  ship  at  New 
Zealand.  Baron  Cleasby  is  reported  to  have  said  in  the  Court 
of  Exchequer  Chamber  ('),  that  the  thing  insured  "  is  the  right 
to  earn  the  freight,  and  this  is  neither  destroyed  nor  irretrievably 
lost  because  the  ship  is  damaged  to  the  extent  alleged.  The 
condition  of  earning  it,  namely,  repairing  the  vessel,  is  not  made 
impossible,  but  expensive,  and  therefore  difficult  of  performance, 

0  Law  Rep.,  8  C.  P.,  667-8.  O  Law  Rep.,  5  C.  P.,  356. 
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bnt  these  expenses  and  the  difficulty  form  the  equivalent  in  s.uch 
case  to  damage  to  the  thing,  where  the  thing  exists  in  specie, 
and  mere  damage  to  any  extent  does  not  constitute  total  loss." 
With  great  respect  this  appears  to  me  to  confound  the  con- 
siderations which  arise  upon  two  distinct  contracts,  viz.,  that 
of  an  ordinary  policy  on  the  ship,  and  a  policy  confined  to  th(i 
right  and  ability  of  the  ship  to  earn  the  stipulated  freight.  The 
ship  was,  in  fact,  in  such  condition  at  New  Zealand  from  sea 
damage,  that  no  uninsured  owner  of  ordinary  prudence  would 
have  repaired  it,  and  so  far  as  he  was  concerned,  had  he  known 
the  actual  facts,  he  would  have  been  justified  in  at  once  aban- 
doning it  to  the  underwriters. 

80  soon  as  the  ship  became  so  sea  damaged  that  no  prudent 
nninsured  owner  would  repair  it,  I  think  that  from  that  moment 
its  capacity  to  earn  the  stipulated  freight  on  the  homeward  voy- 
age had  become  a  practical  impossibility,  so  that  it  could  not  bo 
*effectually  tendered  to  the  agent  of  the  freighter  at  Cal-  [110 
CQtta  as  a  ship  "  tight,  staunch,  and  strong,  and  everyway  fitted 
for  the  voyage,"  that  is  the  homeward  voyage.  It  must  be  taken 
for  granted  that  if  the  actual  extent  of  the  damage  had  been 
ascertained  at  New  Zealand,  the  owner  would  then  have  dpno 
what  he  did  at  Calcutta,  namely,  abandon  the  ship  to  the  under- 
writers ;  but  the  doing  that,  or  the  not  doing  it,  either  at  New 
Zealand  or  Calcutta,  could  not,  and  does  not,  as  I  think,  assist 
in  determining  whether,  in  fact,  by  reason  of  perils  of  seas  during 
the  time  covered  by  the  policy,  the  ship  had  become  incapablo 
of  earning  the  contemplated  freight,  pursuant  to  the  charter- 
party.  I  accept  the  dilemma  proposed-in  the  judgment  of  the 
Court  of  Common  Pleas  ('),that  "  the  assured  must  answer  that 
the  total  loss  wa3  complete,  actual,  and  absolute,  without  aban- 
donment at  Bluff  Harobr,  immediatel}^  upon  the  happening  of 
the  damage,  to  repair  which,  would  cost  more  than  the  value 
of  the  vessel,  and  if  that  were  so,  the  subsequent  proceedings 
of  the  owner  were  immaterial,  inasmuch  as  no  freiglit,  properly 
so  called,  was  in  fact  subsequently  earned." 

I  think  that  my  Brother  Lush  was  right  in  the  opinion  he  ex- 
pressed in  the  Court  of  Exchequer  Chamber  (*),  namely,  "  That 
which  in  the  language  of  maritime  commerce  constitutes  a  loss 
of  a  ship,  is  damage  to  an  extent  which  renders  the  ship  not 
worth  repairing,  followed  by  a  determination  not  to  rei)air.  As 
respects  her  capacity  to  earn  freight,  a  ship  in  such  condition 
is  as  much  lost  to  the  owner  as  if  it  had  sunk  or  broken  up." 

It  is  trne  thatthe  ship  was  taken  to  Calcutta  under  the  charter- 
party  as  an  existing  ship,  such  as  was  supposed  capable  of  being 

(')  Law  Bep.,  8  C.  P.,  668  O  Law  Rep.,  5  C.  P.,  876. 
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repaired  at  a  cost  which  might  reasonably  be  incurred  in  order 
to  enable  it  to  prosecute  the  homeward  voyage.  But  when  the 
true  condition  of  the  ship  was  ascertained,  and  it  was  found  to 
be  damaged  to  an  extent  which  justified  the  owners  in  abandon- 
ing  it  to  the  underwriters,  as  a  constructive  total  loss,  and  they 
did  abandon  it,  the  inference  arising  from  those  facts  is  entirely 
rebutted.  I  do  not  feel  it  incumbent  on  me  to  do  more  than  to 
say,  that  whatever  was  then  done  or  omitted  to  be  done  with  a 
view  to  abandonment  by  the  plaintiffs  as  owners  of  the  ship, 
111]  *ha8  no  real  bearing  upon  the  question  to  be  determined 
in  this  case.  If  I  am  right  m  assuming  that  by  reason  of  da- 
mage from  perils  of  the  sea,  the  ship  had  within  the  time  co- 
vered bv  the  policy  become  practically  disabled  from  being 
tendered  at  Calcutta  to  the  freighters'  agent,  as  a  ship  answer- 
ing the  conditions  of  the  charterparty,  the  subject-matter  of 
insurance  had  become  a  total  loss.  There  is  nothing  which  the 
owners  as  the  assured  of  the  anticipated  freight  could  do,  or 
leave  undone,  which  could  attect  the  position  or  conduct  of  the 
underwriters  in  regard  to  the  contract  contained  in  the  policy 
on  freight. 

To  say  that  the  plaintiflfe  as  the  assured  of  the  freight  were  in 
fact  identified  with  the  owners  of  the  ship,  and  were  therefore 
bound  to  act,  or  not  to  act,  to  elect,  or  not  to  elect,  in  conform- 
ity with  the  proceedings  of  the  plaintiffs  as  owners  of  the  ship, 
is  to  confound  the  rights  and  obligations  of  the  parties  under 
two  separate  and  distinct  contracts.  It  does  not  appear  from 
the  case  whether  there  was  an  insurance  on  the  ship,  though  I 
collect  from  the  judgment  in  Potter  v.  Campbell  (*),  that  there 
was  such  a  policy  on  the  ship  covering  the  voyage  to  New  Zea- 
land ;  but  I  am  entitled,  in  considering  the  effect  of  the  policy 
in  question,  to  treat  the  ship  as  uninsured,  and  to  deal  singly 
with  the  loss  of  the  anticipated  freight.  The  right  to  call  upon 
De  Mattos  to  load  a  cargo  at  Calcutta  had  been  rendered  abortive 
by  the  perils  of  the  seas,  resulting  in  such  damage  to  the  ship 
at  New  Zealand  as  rendered  it  practically  impossible  to  make 
an  effectual  tender  of  the  ship  to  receive  cargo  at  Calcutta. 
What  was  then  in  the  power  of  the  assured  under  this  policy  to 
do  or  say  to  the  underwriters  which  would  not  have  been  sax 
idle  ceremony? 

The  plaintiffs  in  their  character  of  owners  of  the  ship  had  a 
duty  to  elect  and  give  to  the  insurers  on  ship  notice  of  aban- 
donment within  a  reasonable  time  after  the  discovery  of  the  true 
state  of  the  facts,  and  it  may  be  that  they  were  guilty  of  such 
laches  in  delay  in  the  discovery  as  rendered  their  notice  of  aban- 
donment when  given  inoperative ;  but  I  am  at  a  loss  to  see  how. 

O  16  W.  R.,  899.    Printed  papers  in  tlie  case,  165. 
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that  affects  them  under  the  policy  in  question.  Their  election 
was  made  for  them  when  the  condition  of  the  ship,  owing  to 
perils  insured  against,  became  such  as  practically  destroyed  its 
capacity  *to  earn  the  contemplated  freight.  The  ground  [112 
upon  which  a  notice  of  abandonment  is  held  not  to  be  necessary, 
where  a  ship  founders  at  sea,  and  an  actual  total  loss  takes  place, 
is,  that  there  is  nothing  left  which  the  assured  can  cede  to  the 
underwriters,  or  by  which  their  position  can  be  affected,  and  it 
appears  to  me  that  the  reasoning  of  Lord  Abinger,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Roux  v. Salvador  (*), 
applies  strictly  to  the  circumstances  of  the  present  case*  Had 
it  not  been  for  the  respect  which  I  feel  for  the  opinions  of  the 
judges,  who,  expressing  the  same  view  which  I  entertain  of  the 
subject-matter  of  insurance  under  the  policy  in  question,  have 
come  to  a  different  conclusion,  I  should  have  been  content  to 
state  my  opinion  to  be  in  conformity  with  the  judgments  of  the 
Lord  Chief  Justice  Cockburn  and  my  brother  Lush  in  the  Court 
of  Exchequer  Chamber. 

.  Entertaining  a  very  strong  opinion  that  no  notice  of  abandon- 
ment was  necessary,  I  feel  some  difficulty  in  dealing  with  the 
question  whether  if  a  notice  of  abandonment  was  necessary  it 
was  given  iu  time.  In  considering  this  question  as  applicable 
to  the  policy  on  freight  simply,  it  appears  to  me  that  questions 
of  fact  quite  distinct  from  those  which  would  affect  the  policy 
on  the  ship  may  arise,  and  it  may  well  be  that  what  is  a  reason- 
able notice  in  the  one  case  is  not  reasonable  in  the  other ;  but  I 
cannot  fix  any  precise  time,  under  the  circumstances  of  the  pre- 
sent case,  from  which,  if  a  notice  was  necessary  to  be  given,  it 
would  be  or  not  be  in  time,  as  a  matter  of  reasonableness.  If 
it  is  to  depend  upon  the  diligence  with  which  the  owner  pur- 
sues the  inquiry  into  the  actual  condition  of  the  ship  arising 
from  sea  peril,  I  do  not  discover  in  the  facts  stated  any  such 
laches  or  neglect,  or  any  such  conduct  on  the  part  of  the  master 
in  his  dealing  with  the  ship  until  the  extent  of  the  damage  was 
fully  discovered,  as  would  induce  me  to  differ  from  the  opinion 
expressed  by  the  m^ority  of  the  judges  in  the  Exchequer 
Chamber. 

Before  concluding,  I  ought  not  to  omit  to  notice  a  point 
that  was  made  in  the  argument,  and  which  I  believe  is  adopted 
by  one  of  my  learned  brothers  for  whose  opinion  I  entertain 
the  greatest  respect,  namely,  that  the  insolvency  of  De  Mattos, 
and  not  the  perils  of  the  seas,  was  the  proximate  cause  of  the 
loss  of  the  *anticipated  freight,  and  farther,  that  the  de»  [113 
lay  in  the  ship's  arrival  at  Calcutta  had  discharged  De  Mattos, 
even  if  solvent,  from  loading  a  cargo  under  the  terms  of  the 

(')  8  Bing.  N.  C,  278. 
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charterparty.  I  cannot  help  thinking  that  this  view  of  the  case 
arises  from  not  keeping  strictly  in  mind  the  subject  matter  of 
insurance  under  the  policy.  If  the  matter  insured  was  the 
right  and  ability  of  the  ship  to  earn  the  homefreight  by  beinc* 
at  Calcutta,  tight,  staunch,  and  strong,  and  everyway  fitted 
for  the  voyage  home,  and  that  such  state  of  the  ship  was  a  con- 
dition precedent  to  the  right  to  require  the  loading  of  a  cargo 
at  Calcutta  by  the  agent  of  De  Mattos,  the  ship  neither  did  nor 
could  fulfill  that  condition,  owing  to  the  perils  of  the  seas  dur- 
ing the  time  covered  by  the  policy,  and  tnat  I  think  was  a  loss 
insured  against  independently  of  the  solvency  or  insolvency  of 
De  Mattos. 

It  was  farther  said  that  the  fact  of  the  insolvency  of  De  Mattos 
would  have  equally  prevented  his  agent  from  providing  a  cargo, 
even  if  the  ship  had  arrived  at  Calcutta  in  seaworthy  condition. 
Had  the  policy  not  been  a  valued  policy,  that  fact  might  have 
seriously  affected  the  damages,  but  I  do  not  see  how  it  can  af- 
ford an  answer  to  the  present  action. 

Then  with  regard  to  De  Mattos  being  discharged  from  the 
obligation  to  load  a  cargo  in  consequence  of  the  delay  which 
had  taken  place  in  the  arrival  of  the  ship,  that  can  be  no  an- 
swer to  the  action,  if  I  am  right  in  attributing  that  delay  to  the 
eftect  of  sea  damage  within  the  policy. 

I  have  therefore  come  to  the  conclusion  that  all  the  questions 
propounded  by  your  lordships  to  the  judges  ought  to  be  an- 
swered in  favor  of  the  plain  tifls  below  who  are  the  respondents 
in  your  lordships'  house. 

Mr.  Justice  Blackburn  :  My  lords,  your  lordships  have  in 
this  case  proposed  six  questions  to  the  judges,  all  of  which  I 
answer  in  favor  of  the  plaintiffs  in  the  cause,  who  are  the  re- 
spondents in  your  lordships'  house.  With  yonr  lordships'  per- 
mission I  will  first  state  generally  my  reasons  for  deciding'  in 
favor  of  the  plaintiffs  on  the  merits.  [The  learned  judge  here 
gave  a  summary  of  th6  charterparty  and  policy.] 

It  is  to  be  observed  on  this  charterparty  that  it  is  a  condition 
1 14]  *precedent  to  the  earning  of  the  freight  that  the  Sir  William 
Eyre  should  be,  in  due  time,  at  Calcutta,  and  there  seaworthy 
for  the  voyage  from  Calcutta  to  Liverpool  or  London.  The 
pluintifis  could  not  substitute  any  other  vessel  for  it,  and  that 
bein^  so,  the  plaintiffs  mi^ht  be  prevented  from  earning  that 
freight  by  any  disaster  which  befell  this  particular  ship  on  its 
voyage  out  to  New  Zealand,  or  during  its  stay  there,  or  on  the 
voyage  thence  to  Calcutta,  or  during  its  stay  there,  if  the  effect 
of  that  disaster  Was  to  render  it  impracticable  to  tender  the  ship 
at  Calcutta  in  due  time,  and  in  a  seaworthy  condition  for  the 
voyage  home  round  the  Cape  of  Good  Hope ;  but  that  they  had 
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a  vested  expectation  of  earning  this  freight,  if  no  such  disaster 
happened.  They  had  therefore  in  respect  of  this  freight  an  in- 
surable interest  during  the  whole  of  the  outward  voyage.  This 
is  not,  as  I  understand,  disputed;  but  if  authority  is  required 
for  it,  I  would  refer  your  lordships  to  Barber  v.  l^leming  (*)  and 
FoUy  V.  United  Marine  Insurance  Company  Q.  Being  so  situated 
they  entered  into  the  policy.  In  my  opinion,  the  whole  merits 
in  this  case  depend  upon  the  accurate  understanding  of  the  con- 
tract contained  in  this  policy. 

I  must  first  observe  on  a  matter  which  is  perhaps  not  strictly 
before  your  lordships.  It  i^  stated  that  this  insurance  was  for 
jWOOO  on  freight  valued  at  £5000,  and  throughout  the  argument, 
and  in  the  judgments  below,  the  policy  was  treated  as  a  valued 
policy,  and  consequently  no  question  was  discussed  as  to  the 
aniount  to  be  recovered,  nor  whether  the  insolvency  of  De 
Mattos,  and  the  consequent  diminution  in  value  of  the  freight 
insured,  aifected  that  amount.  In  the  policy  itself,  however, 
the  space  which,  if  this  was  the  case,  ou^ht  to  have  been  filled 
up  with  £5000,  is  left  blank,  and  the  policy  is  in  form  an  open 
one.  It  is  possible  that  the  policy  is  miscopied,  but  I  think  it 
more  probable  that  it  was  drawn  up  in  this  form  by  mistake, 
and  that  the  underwriters,  either  from  a  sense  of  honor  or  from 
knowing  that  the  contract  could  be  reformed  in  equity,  have 
been  content  to  act  on  the  contract  as  it  ought  to  have  been 
drawn  up.  I  presume  your  lordships  would  not  like  to  put  any 
obstacle  in  the  way  of  such  a  fair  proceeding.  I  shall  therefore 
make  no  farther  remark  on- the  amount  to  be  recovered. 

♦The  insurance  is  "  lost  or  not  lost  at  and  from  Clyde  to  [115 
Southland,  while  there,  and  thence  to  Otago,  New  Zealand, 
and  for  thirty  days  in  port  there,"  upon  the  Sir  William  Eyre. 
And  the  subject  matter  is  £4,000  on  homeward  chartered  freight. 
I  think  that  the  meaning  of  this  contract  is  that  the  under- 
writers are  to  indemnify  the  assured  if  by  any  of  the  perils 
insured  against  the  Sir  William  Eyre  is,  during  the  voyage 
from  the  Clyde  to  New  Zealand,  or  during  thirty  days  after 
arrival  there,  so  damaged  that,  in  consequence  thereof,  the 
homeward  chartered  freight  cannot  be  earned. 

In  the  judgment  in  the  Common  Pleas  in  this  case  (^  it  is 
said,  "  The  policy  under  consideration  thus  differs  from  an 
ordinary  insurance  upon  freight.  First,  in  that  it  could  not  be 
affected  by  loss  of  cargo,  because  the  freight  insured  was  not 
for  cargo  in  existence  or  appropriated  during  the  risk;  next, 
that  it  was  not  subject  to  general  average  either  of  ship  or  cargo, 
because  the  freight  was  not  to  be  yarned  during  the  voyage  in- 
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could  proceed  to  Calcutta,  and  be  repaired  to  such  an  extent, 
and  within  such  a  time,  as  would  enable  him  to  earn  the  char- 
tered freight.  I  therefore  come  to  the  conclusion,  though  with 
some  doubt,  that  there  was  no  information  before  the  arrival 
of  the  surveys  made  at  Calcutta  which  made  it  incumbent  on 
the  assured  to  give  notice  of  abandonment,  assuming  notice  at 
some  time  to  be  necessary,  and  that,  upon  the  same  assumption, 
the  notice  given  upon  the  receipt  of  the  Calcutta  surveys  was 
given  in  due  time. 

If  no  notice  was  necessary,  if  there  was  an  actual  total  loss,  I 
cannot  think  that  the  right  of  the  assured  to  payment  of  a  total 
loss  can  be  affected  by  a  delay  in  demanding  such  payment. 
Delay  in  giving  notice  of  a  total  loss  seems  to  me  to  amount  to 
no  more  than  delay  in  asking  for  the  settlement  of  it.  I  know 
of  no  obligation  in  insurance  law  to  give  immediate  notice  of 
an  actual  total  loss.  Immediate  notice  would  not  enable  the 
underwriter  to  make  the  loss  in  any  way  less. 

I  therefore  answer  your  lordships'  questions  thus:  As  to  the 
first,  there  was  a  loss  "by  the  perils  insured  against  during  the 
term  of  the  policy.  As  to  the  second,  no  notice  of  abandonment 
either  of  ship  or  freight  was  necessary.  As  to  the  third,  if  no- 
tice of  abandonment  was  necessary,  it  was  given  in  time.  As 
to  the  fourth,  that  in  the  case  supposed,  want  of  due  notice  as 
to  the  ship  would  not  affect  the  rights  of  the  plaintiffs  upon  the 
policy  on  freight.  As  to  the  fifth,  there  was  no  such  conduct 
on  the  part  of  the  assured  as  discharged  the  underwriters  from 
their  liability  upon  the  policy  on  freight.  As  to  the  sixth,  that 
the  judgment  ought  to  be  for  the  respondents. 

Mr.  Justicb  Mellor  :  My  lords,  I  answer  all  the  questions 
proposed  by  your  lordships  to  the  judges  who  attended  during 
the  argument  in  this  case  in  favor  of  the  plaintiffs  below,  the 
respondents  in  your  lordships'  house. 

In  answer  to  the  first  question,  I  am  of  opinion  that  there  was 
a  loss  of  the  subject  matter  of  insurance  by  the  perils  insured 
against  during  the  term  of  the  policy. 

In  answer  to  the  second  question,  I  am  of  opinion  that  no  no- 
107]  tice  *of  abandonment  either  of  the  ship  or  freight  was  ne- 
cessary under  the  circumstances  to  enable  the  plaintiffs  to  re- 
cover for  a  total  loss  on  the  policy  on  freight. 

In  answer  to  the  third  question,  I  am  of  opinion,  although 
with  some  hesitation,  that  if  notice  of  abandonment  was  neces- 
sary, it  was  under  the  circumstances  given  in  time. 

To  the  fourth  question,  I  answer  that  in  my  opinion  if  notice 
of  abandonment  of  the  ship  was  necessarv  in  order  to  make  a 
constructive  total  loss  of  the  ship,  and  such  notice  was  not  given 


VoL  VI.]  ENGLISH  AND  IRISH  APPEALS.  61 


Rankin  v.  Potter.  1873 


in  time,  the  want  of  due  notice  as  to^the  ship  does  not  affect  the 
right  of  the  plaintiffs  upon  the  policy  on  freight. 

To  the  fifth  question,  I  answer  that  in  my  opinion  there  was 
no  such  conduct  on  the  part  of  the  assured,  after  the  time  of  the 
alleged  constructive  loss  of  the  ship,  as  discharged  the  under- 
writers from  their  liability  upon  the  policy  on  freight. 

To  the  sixth  question,  I  am  of  opinion  that  the  judgment 
ou^ht  to  be  for  the  respondents. 

In  order  to  arrive  at  a  right  conclusion  in  this  case,  it  is  most 
essential  accurately  to  ascertain  the  subject  matter  insured  by 
the  policy  in  question,  and  against  what  perils  it  was  agreed  by 
the  underwriters  to  insure ;  and  to  keep  absolutely  distinct  the 
considerations  which  alone  affect  the  policy  on  the  contemphited 
homeward  freight  from  those  considerations  which  would  apply 
to  an  ordinary  case  of  insurance  of  the  ship ;  and  I  cannot  help 
saying  with  great  respect,  that  the  error  into  which  the  Court 
of  Common  Pleas  appears  to  me  to  have  fallen  has  arisen  from 
not  keeping  distinct  the  character  of  the  plaintiffs  as  owners  of 
the  ship  from  their  character  as  insurere  of  an  entirely  distinct 
subject  matter  of  insurance,  viz.,  the  freight  contemplated  to  be 
earned  on  the  homeward  voyage.  [The  learned  judge  stated 
its  provisions  and  those  of  the  policy.] 

The  subject  insured  by  the  policy  was  assumed  and  treated 
in  the  argument  at  the  bar  to  be  a  valued  sum  of  £4000  on  home- 
ward chartered  freight  valued  at  £5000,  although  the  latter  fig- 
ure is  not  filled  in  the  policy.  It  is  to  be  observed  that  the 
nature  of  the  interest  insured  is  not  an  interest  in  anything 
actually  existing  and  of  which  possession  can  be  had,  such  as  a 
ship  or  cargo,  or  freight  of  cargo  on  board,  but  it  is  the  interes^t 
only  in  the  right  *to  have  a  cargo  provided  by  the  char-  [108 
terer  at  Calcutta  on  the  condition  that  the  ship,  when  it  arrived 
there,  shonld  be  tight,  staunch,  and  strong,  and  every  way  fitted 
for  the  voyage  home,  notwithstanding  any  perils  of  seas  which 
might  happen  to  the  ship  on  the  voyage  to  New  Zealand,  and  for 
thirty  days  in  port  there  after  arrival.  In  other  words,  it  is  a 
warranty  that  no  "  peril  of  the  seas'*  which  might  happen  to 
the  ship  on  the  voyage  to  New  Zealand,  and  for  thirty  days  in 
port  thereafter  arrival,  should  prevent  the  ship  from  arriving  at 
Calcutta,  and  ffom  being  there  ti^ht,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage  iiome,  with  the  cargo  there 
stipulated  to  be  loaded  by  tne  agent'of  the  charterer ;  and  the 
right  to  have  such  cargo  loaded,  and.  to  earn  the  stipulated 
freight  on  the  voyage  home,  and  the  interest  in  such  right,  is  by 
the  policy  valued  at  the  sum  of  £4000.  The  Question  really  is, 
was  the  ship  so  damaged  by  perils  of  the  seas  auring  the  period 
covered  by  that  policy  as  to  be  practically  disabled  from  arriv* 
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ing  and  being  at  Calcutta  in  .such  condition  of  seaworthiness  as 
to  entitle  the  owner  to  require  from  the  charterers'  agent  the 
loading  of  the  stipulated  cargo  ? 

In  the  judgment  of  the  Court  of  Common  Pleas  it  is  said 
that  "  the  case  of  insurance  of  specific  charter  freight  to  be  car- 
ried upon  a  future  vojage  against  perils  to  be  incurred  in  the 
present  one,  is,  so  far  as  we  can  learn,  exceptional  in  practice, 
though  not  unprecedented."  And  I  cannot  forbear  to  add  that 
I  think  it  to  bo  an  eminently  inconvenient  and  unsatisfactory 
course  of  insurance.  The  subject  matter  of  the  insurance  under 
the  policy  in  question  appears  to  me  to  be  accurately  appreci- 
ated and  stated  by  the  Court  of  Common  Pleas  (*),  but  I  think 
that  the  foundation  of  the  error  into  which,  as  it  appears  to  me, 
the  court  fell,  is  to  be  found  in  the  following  passage  of  the 
judgment :  "  The  insurance  of  a  subject  thus  dependent  upon 
the  possession  of  the  ship,  though  not  properly  an  accessory 
thereto,  nor  incident  to  the  voyage  insured,  yet  being  insured 
by  the  ordinary  form  of  policy,  ought  to  be  dealt  with  upon  the 
same  principles  as  an  insurance  of  the  ship  itself,  and  as  subject 
to  the  same  conditions  in  respect  of  abandonment  and  other- 
wise, unless  so  far  as  the  character  of  the  subject  matter  ren- 
109]  dered  abandonment  idle  or  inapplicable."  *Ihave  already 
stated  that  in  my  opinion  the  true  effect  of  the  policy  under 
consideration  was  to  insure  the  ability  of  the  ship  to  earn  the 
freight  contemplated  by  the  charterparty,  upon  the  cargo  to  be 
loaded  at  Calcutta  for  the  homeward  voyage,  against  perils  to 
be  encountered  by  the  ship  on  the  voyage  to  New  Zealand,  and 
for  thirty  days  in  port  there  after  arrival,  so  that  theship  should 
not  be  prevented  from  getting  to  Calcutta  in  such  a  state  of  sea- 
worthiness as  to  give  the  owners  a  right  of  action  against  De 
Mattos,  if  he  did  not  load  the  cargo  pursuant  to  the  charter- 
party. 

The  condition  of  the  ship  when  at  New  Zealand,  as  regarded 
the  sea  damage  which  it  sustained  there  during  the  time  cov- 
ered by  the  policy,  was  such,  as  it  is  admitted,  would  have 
justified  an  abandonment  and  claim  for  a  constructive  total  loss. 
That  being  so,  it  now  becomes  important  to  consider  whether 
the  right  to  earn  the  freight  under  the  charterparty  was,  and  to 
what  extent,  affected  by  the  actual  condition  of  the  ship  at  New 
Zealand.  Baron  Cleasby  is  reported  to  have  said  in  the  Court 
of  Exchequer  Chamber  f),  that  the  thing  insured  "  is  the  right 
to  earn  the  freight,  and  this  is  neither  destroyed  nor  irretrievably 
lost  because  the  ship  is  damaged  to  the  extent  alleged.  The 
condition  of  earning  it,  namely,  repairing  the  vessel,  is  not  made 
impossible,  but  expensive,  and  therefore  difficult  of  performance, 
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but  these  expenses  and  the  difficulty  form  the  equivalent  in  such 
case  to  damage  to  the  thing,  where  the  thing  exists  in  specie, 
and  mere  damage  to  any  extent  does  not  constitute  total  loss." 
With  great  respect  this  appears  to  me  to  confound  the  con- 
siderations which  arise  upon  two  distinct  contracts,  viz.,  that 
of  an  ordinary  policy  on  the  ship,  and  a  policy  confined  to  th(i 
right  and  ability  of  the  ship  to  earn  the  stipulated  freight.  The 
ship  was,  in  fact,  in  such  condition  at  New  Zealand  from  sea 
damage,  that  no  uninsured  owner  of  ordinary  prudence  would 
have  repaired  it,  and  so  far  as  he  was  concerned,  had  he  known 
the  actual  facts,  he  would  have  been  justified  in  at  once  aban- 
doning it  to  the  underwriters. 

So  soon  as  the  ship  became  so  sea  damaged  that  no  prudent 
uninsured  owner  would  repair  it,  I  think  that  from  that  moment 
its  capacity  to  earn  the  stipulated  freight  on  the  homeward  voy- 
age had  become  a  practical  impossibility,  so  that  it  could  not  bo 
♦effectually  tendered  to  the  agent  of  the  freighter  at  Cal-  [110 
cutta  as  a  ship  "  tight,  staunch,  and  strong,  and  everyway  fitted 
for  the  voyage,^*  that  is  the  homeward  voyage.  It  must  be  taken 
for  granted  that  if  the  actual  extent  of  the  damage  had  been 
ascertained  at  New  Zealand,  the  owner  would  then  have  dpno 
what  he  did  at  Calcutta,  namely,  abandon  the  ship  to  the  under- 
writers ;  but  the  doing  that,  or  the  not  doing  it,  either  at  New 
Zealand  or  Calcutta,  could  not,  and  does  not,  as  I  think,  assist 
in  determining  whether,  in  fact,  by  reason  of  perils  of  seas  during 
the  time  covered  by  the  policy,  the  ship  had  become  incapai)lo 
of  earning  the  contemplated  freight,  pursuant  to  the  charter- 
party.  I  accept  the  dilemma  proposed-in  the  judgment  of  the 
Court  of  Common  Pleas  ('),  that  "  the  assured  must  answer  that 
the  total  loss  wa3  complete,  actual,  and  absolute,  without  aban- 
donment at  Bluff  Harhor,  immediatel}' upon  the  happening  of 
the  damage,  to  repair  which,  would  cost  more  than  the  vahic 
of  the  vessel,  and  if  that  were  so,  the  subsequent  proceedings 
of  the  owner  were  immaterial,  inasmuch  as  no  freignt,  properly 
so  called,  was  in  fact  subsequently  earned." 

I  think  that  my  Brother  Lush  was  right  in  the  opinion  he  ex- 
pressed in  the  Court  of  Exchequer  Chamber  (*),  naniel}-,  "  That 
which  in  the  language  of  maritime  commerce  constitutes  a  loss 
ofaship,  is  damage  to  an  extent  which  renders  tlie  ship  not 
worth  repairing,  followed  by  a  determination  not  to  rei)air.  As 
respects  her  capacity  to  earn  freight,  a  ship  in  such  condition 
is  as  much  lost  to  the  owner  as  if  it  had  sunk  or  broken  up." 

It  is  true  thatthe  ship  was  taken  to  Calcutta  under  the  charter- 
party  as  an  existing  ship,  such  as  was  supposed  capable  of  being 
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repaired  at  a  cost  which  might  reasonably  be  incurred  in  order 
to  enable  it  to  prosecute  the  homeward  voyage.  But  when  the 
true  condition  of  the  ship  was  ascertained,  and  it  was  found  to 
be  damaged  to  an  extent  which  justified  the  owners  in  abandon- 
ing it  to  the  underwriter^,  as  a  constructive  total  loss,  and  they 
did  abandon  it,  the  inference  arising  from  those  facts  is  entii^elj' 
rebutted.  I  do  not  feel  it  incumbent  on  me  to  do  more  than  to 
say,  that  whatever  was  then  done  or  omitted  to  be  done  with  ii 
view  to  abandonment  by  the  plaintiffs  as  owners  of  the  sliip, 
111]  *bas  no  real  bearing  upon  the  question  to  be  determined 
in  this  case.  If  I  am  right  m  assuming  that  by  reason  of  da- 
mage from  perils  of  the  sea,  the  ship  had  within  the  time  co- 
vered bv  the  policy  become  practically  disabled  from  being 
tendered  at  Calcutte  to  the  freighters'  agent,  as  a  ship  answer- 
ing the  conditions  of  the  charterparty,  the  subject-matter  of 
insurance  had  become  a  total  loss.  There  is  nothing  which  the 
owners  as  the  assured  of  the  anticipated  freight  could  do,  or 
leave  undone,  which  could  aftect  the  position  or  conduct  of  the 
underwriters  in  regard  to  the  contract  contained  in  the  policy 
on  freight. 

To  say  that  the  plaintiffs  as  the  assured  of  the  freight  were  in 
fact  identified  witn  the  owners  of  the  ship,  and  were  therefore 
bound  to  act,  or  not  to  act,  to  elect,  or  not  to  elect,  in  conform- 
ity with  the  proceedings  of  the  plaintiffs  as  owners  of  the  ship, 
is  to  confound  the  rights  and  obligations  of  the  parties  under 
two  separate  and  distinct  contracts.  It  does  not  appear  from 
the  case  whether  there  was  an  insurance  on  the  ship,  though  I 
collect  from  the  judgment  in  Potter  v.  Campbell  (*),  that  there 
was  such  a  policy  on  the  ship  covering  the  voyage  to  New  Zea- 
land ;  but  I  am  entitled,  in  considering  the  effect  of  the  policy 
in  question,  to  treat  the  ship  as  uninsured,  and  to  deal  singly 
with  the  loss  of  the  anticipated  freight.  The  right  to  call  upon 
De  Mattos  to  load  a  cargo  at  Calcutta  had  been  rendered  abortive 
by  the  perils  of  the  seas,  resulting  in  such  damage  to  the  ship 
at  New  Zealand  as  rendered  it  practically  impossible  to  make 
an  effectual  tender  of  the  ship  to  receive  cargo  at  Calcutta. 
What  was  then  in  the  power  of  the  assured  under  this  policy  to 
do  or  say  to  the  underwriters  which  would  not  have  been  an 
idle  ceremony? 

The  plaintiffs  in  their  character  of  owners  of  the  ship  had  a 
duty  to  elect  and  give  to  the  insurers  on  ship  notice  of  aban- 
donment within  a  reasonable  time  after  the  discovery  of  the  true 
state  of  the  facts,  and  it  may  be  that  they  were  guilty  of  such 
laches  in  delay  in  the  discovery  as  rendered  their  notice  of  aban- 
donment when  given  inoperative ;  but  I  am  at  a  loss  to  see  how 
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that  affects  them  under  the  policy  in  question.  Their  election 
was  made  for  them  when  the  condition  of  the  ship,  owing  to 
perils  insured  against,  became  such  as  practically  destroyed  its 
capacity  *to  earn  the  contemplated  freight.  The  ground  [112 
upon  which  a  notice  of  abandonment  is  held  not  to  be  necessary, 
where  a  ship  founders  at  sea,  and  an  actual  total  loss  takes  place, 
is,  that  there  is  nothing  left  which  the  assured  can  cede  to  the 
underwriters,  or  by  which  their  position  can  be  affected,  and  it 
appears  to  me  that  the  reasoning  of  Lord  Abinger,  in  delivering 
the  judgment  of  the  Exchequer  Chamber  in  Moux  \. Salvador  (^), 
applies  strictly  to  the  circumstances  of  the  present  case*  Had 
it  not  been  for  the  respect  which  I  feel  for  the  opinions  of  the 
judges,  who,  expressing  the  same  view  which  I  entertain  of  the 
subject-matter  of  insurance  under  the  policy  in  question,  have 
come  to  a  different  conclusion,  I  should  have  been  content  to 
state  my  opinion  to  be  in  conformity  with  the  judgments  of  the 
Lord  Chief  Justice  Cockburn  and  my  brother  Lush  in  the  Court 
of  Exchequer  Chamber. 

.  Entertaining  a  very  strong  opinion  that  no  notice  of  abandon- 
ment was  necessary,  I  feel  some  difficulty  in  dealing  with  the 
question  whether  if  a  notice  of  abandonment  was  necessary  it 
was  given  in  time.  In  considering  this  question  as  applicable 
to  the  policy  on  freight  simply,  it  appears  to  me  that  questions 
of  fact  quite  distinct  from  those  which  would  affect  the  policy 
on  the  ship  may  arise,  and  it  may  well  be  that  what  is  a  reason- 
able notice  in  the  one  case  is  not  reasonable  in  the  other ;  but  I 
cannot  fix  any  precise  time,  under  the  circumstances  of  the  pre- 
sent case,  from  which,  if  a  notice  was  necessary  to  be  given,  it 
would  be  or  not  be  in  time,  as  a  matter  of  reasonableness.  If 
it  is  to  depend  upon  the  diligence  with  which  the  owner  pur- 
sues the  inquiry  into  the  actual  condition  of  the  ship  arising 
from  sea  peril,  I  do  not  discover  in  the  facts  stated  any  such 
laches  or  neglect,  or  any  such  conduct  on  the  part  of  the  master 
in  his  dealing  with  the  ship  until  the  extent  of  the  damage  was 
fully  discovered,  as  would  induce  me  to  differ  from  the  opinion 
expressed  by  the  majority  of  the  judges  in  the  Exchequer 
Chamber. 

Before  concluding,  I  ought  not  to  omit  to  notice  a  point 
that  was  made  in  the  argument,  and  which  I  believe  is  adopted 
by  one  of  my  learned  brothers  for  whose  opinion  I  entertain 
the  greatest  respect,  namely,  that  the  insolvency  of  De  Mattos, 
and  not  the  perils  of  the  seas,  was  the  proximate  cause  of  the 
loss  of  the  *anticipated  freight,  and  farther,  that  the  de»  [113 
lay  in  the  ship^s  arrival  at  Calcutta  had  discharged  De  Mattos, 
«ven  if  solvent,  from  loading  a  cargo  under  the  terms  of  the 
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charterpartj.  I  cannot  help  thinking  that  this  view  of  the  ease 
arises  from  not  keeping  strictly  in  mind  the  subject  matter  of 
insurance  under  the  policy.  If  the  matter  insured  was  the 
right  and  ability  of  the  ship  to  earn  the  homefreight  by  bein/^ 
at  Calcutta,  tight,  staunch,  and  strong,  and  everyway  fitted 
for  the  voyage  home,  and  that  such  state  of  the  ship  was  a  con- 
dition precedent  to  the  right  to  require  the  loading  of  a  cargo 
at  Calcutta  by  the  agent  of  De  Mattos,  the  ship  neither  did  nor 
could  fulfill  that  condition,  owing  to  the  perils  of  the  seas  dur- 
ing the  time  covered  by  the  policy,  and  tnat  I  think  was  a  loss 
insured  agaiust  independently  of  the  solvency  or  insolvency  of 
De  Mattos. 

It  was  farther  said  that  the  fact  of  the  insolvency  of  De  Mattos 
would  have  equally  prevented  his  agent  from  providing  a  cargo, 
even  if  the  ship  had  arrived  at  Calcutta  in  seaworthy  condition. 
Had  the  policy  not  been  a  valued  policy,  that  fact  might  have 
seriously  afi;ected  the  damages,  but  I  do  not  see  how  it  can  af- 
ford an  answer  to  the  present  action. 

Then  with  regard  to  De  Mattos  being  discharged  from  the 
obligation  to  load  a  cargo  in  consequence  of  the  delay  which 
had  taken  place  in  the  arrival  of  the  ship,  that  can  be  no  an- 
swer to  the  action,  if  I  am  right  in  attributing  that  delay  to  the 
efiect  of  sea  damage  within  the  policy. 

I  have  therefore  come  to  the  conclusion  that  all  the  questions 
propounded  by  your  lordships  to  the  judges  ought  to  be  an- 
swered in  favor  of  the  plain  tifis  below  who  are  the  respondents 
in  vour  lordships'  house. 

Mr.  Justice  Blackburn  :  My  lords,  your  lordships  have  in 
this  case  proposed  six  questions  to  the  judges,  all  of  which  I 
answer  in  favor  of  the  plaintifis  in  the  cause,  who  are  the  re- 
spondents in  your  lordships'  house.  With  yonr  lordships'  per- 
mission I  will  first  state  generally  my  reasons  for  deciding'  in 
fjivor  of  the  plaintiffs  on  the  merits.  [The  learned  judge  here 
gave  a  summary  of  the  charterparty  and  policy.] 

It  is  to  be  observed  on  this  charterparty  that  it  is  a  condition 
1 14]  *precedent  to  the  earning  of  the  freight  that  the  Sir  William 
Eyre  should  be,  in  due  time,  at  Calcutta,  and  there  seaworthy 
for  the  voyage  from  Calcutta  to  Liverpool  or  London.  The 
plaintiffs  could  not  substitute  any  other  vessel  for  it,  and  that 
bein^  so,  the  plaintiffs  mi^ht  be  prevented  from  earning  that 
freight  by  any  disaster  which  befell  this  particular  ship  on  its 
voyage  out  to  New  Zealand,  or  during  its  stay  there,  or  on  the 
voyage  thence  to  Calcutta,  or  during  its  stay  there,  if  the  effect 
of  that  disaster  Was  to  render  it  impracticable  to  tender  the  ship 
at  Calcutta  in  due  time,  and  in  a  seaworthy  condition  for  the 
voyage  home  round  the  Cape  of  Good  Hope ;  but  that  they  had 
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a  vested  expectation  of  earning  this  freight,  if  no  such  disaster 
happened.  They  had  therefore  in  respect  of  this  freight  an  in- 
BQrable  interest  during  the  whole  of  the  outward  voyage.  This 
is  not,  as  I  understand,  disputed ;  but  if  authority  is  required 
for  it,  I  would  refer  your  lordships  to  Barber  v.  Pleming  (*)  and 
Foley  V.  United  31arine  Insurance  Company  (*).  Being  so  situated 
they  entered  into  the  policy.  In  my  opinion,  the  whole  merits 
in  this  case  depend  upon  the  accurate  understisindiug  of  the  con- 
tract contained  in  this  policy. 

I  must  first  observe  on  a  matter  which  is  perhaps  not  strictly 
before  your  lordships.  It  if  stated  that  this  insurance  was  for 
X4000  on  freight  valued  at  X5000,  and  throughout  the  argument, 
and  in  the  judgments  below,  the  policy  was  treated  as  a  valued 
policy,  and  consequently  no  question  was  discussed  as  to  the 
aniount  to  be  recovered,  nor  whether  the  insolvency  of  De 
Mattos,  and  the  consequent  diminution  in  value  of  the  freight 
insured,  aftected  that  amount.  In  the  policy  itself,  however, 
the  space  which,  if  this  was  the  case,  ou^ht  to  have  been  filled 
up  with  £5000,  is  left  blank,  and  the  policy  is  in  form  an  open 
one.  It  is  possible  that  the  policy  is  miscopied,  but  I  think  it 
more  probable  that  it  was  drawn  up  in  this  form  by  mistake, 
and  that  the  underwriters,  either  from  a  sense  of  honor  or  from 
knowing  that  the  contract  could  be  reformed  in  equity,  have 
been  content  to  act  on  the  contract  as  it  ought  to  have  been 
drawn  up.  I  presume  your  lordships  would  not  like  to  put  any 
obstacle  in  the  way  of  such  a  fair  proceeding.  I  shall  therefore 
make  no  farther  remark  on  the  amount  to  be  recovered. 

♦The  insurance  is  "  lost  or  not  lost  at  and  from  Clyde  to  [1 15 
Southland,  while  there,  and  thence  to  Otago,  New  Zealand, 
and  for  thirty  days  in  port  there,"  upon  the  Sir  William  Eyre. 
And  the  subject  matter  is  £4,000  on  homeward  chartered  freight. 
I  think  that  the  meaning  of  this  contract  is  that  the  under- 
writers are  to  indemnify  the  assured  if  by  any  of  the  perils 
insured  against  the  Sir  William  Eyre  is,  during  the  voyage 
from  the  Clyde  to  New  Zealand,  or  during  thirty  days  after 
arrival  there,  so  damaged  that,  in  consequence  thereof,  the 
homeward  chartered  freight  cannot  be  earned. 

In  the  judgment  in  the  Common  Pleas  in  this  case  (^)  it  is 
said,  "  The  policy  under  consideration  thus  differs  from  an 
ordinary  insurance  upon  freight.  First,  in  that  it  could  not  be 
affected  by  loss  of  cargo,  because  the  freight  insured  was  not 
for  cnrgo  in  existence  or  appropriated  during  the  risk;  next, 
that  it  was  not  subject  to  general  average  either  of  ship  or  cargo, 
because  the  freight  was  not  to  be  yarned  during  the  voyage  in- 
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suredy  and,  as  a  consequence,  that  the  underwriter  was  not  in 
any  case  to  contribute  to  repairs  of  the  ship,  not  even  in  re- 
ppect  of  general  average.  And  lastly,  that  as  the  freight  rested 
in  contract  for  the  future  employment  of  the  ship  only,  it  would 
not  pass  by  bare  abandonment  to  the  underwriters  upon  ship, 
but  woula  simply  come  to  nothing  upon  such  abandonment 
if  justifiable,  because  the  abandonment  would  be  in  effect 
an  election  by  the  owner  to  treat  the  charter  as  at  an  end  by 
reason  of  the\i8ual  exception  of  sea  perils  in  the  charterparty, 
and  he  would  not  be  bound  to  incur  in  favor  of  the  underwriters 
on  ship  any  new  responsibility  not  connected  with  the  voyage 
on  which  the  ship  was  insured."  So  far  I  completely  agree, 
and  instead  of  repeating  this  in  other  words  I  adopt  this  lan- 
guage as  my  own,  but  in  what  follows  in  that  judgment  I  do 
not  agree. 

I  think  that  if  there  was  damage  to  the  ship,  such  that  thoueh 
it  was  physically  possible  to  repair  the  ship,  the  expense  would 
be  so  great  that,  according  to  the  rule  laid  down  in  Moss  v. 
Smith  (^),  it  was  unreasonable  so  to  do ;  the  owner  mi^ht,  as 
between  him  and  the  charterer,  elect  not  to  repair  the  ship,  but 
to  treat  the  charter  as  at.  an  end  by  reason  of  the  exception  of  the 
sea  perils,  and  if,  under  such  circumstances,  the  owner  did  not  in 
116]  fact  repair,  *the  freight  was  totally  lost  bv  the  perils  in- 
sured against,  and  not,  as  stated  in  the  juagment  in  the  Common 
Pleas,  by  the  owner's  default,  for  the  owner  was  not  bound  to 
repair  the  ship.  There  would  be  no  loss  from  the  perils  in- 
sured against,  if  the  owner  did  in  fact  repair  the  ship,  which, 
though  not  bound  to  do  so,  he  had  a  right  to  do  if  he  pleased. 

If,  indeed,  there  had  been  a  partial  loss  or  damage,  such  that 
the  owner  could  reasonably  repair  the  ship,  he  was  bound  to  do 
so ;  and  if  in  such  a  case  he  declined  to  do  so,  I  should  agree 
with  the  judgment  in  the  Common  Pleas,  in  saying  that  he 
would  lose  the  freight  by  his  own  choice  or  default,  and  not  by 
any  peril  insured  against  But  I  think  that  where  the  damage 
is  so  great  that  the  owner  is  not  bound  to  repair  the  ship,  if 
he  declines  to  do  so  he  would  lose  his  freight,  not  by  his  own 
default,  but  by  the  perils  insured  against.  This  seems  an  ele- 
mentarjr  proposition,  but  as  niuch  of  what  I  consider  the  error 
in  the  judgment  of  the  Common  Pleas  arises  from  not  bearing 
it  in  mind,  I  will  proceed  to  state  some  authorities  for  it. 

The  principle  is  thus  expressed  in  the  judgment  of  the  Queen's 
Bench  in  Stringer  v.  English  ^.,  Insurance  Company  (*) :  "  The 
assured  if  he,  by  any  means  such  as  he  could  reasonable  be  ex- 
pected to  use,  coula  have  prevented  the  loss"  (which  was  in 
that  case  by  a  sale  in  the  prize  court)  ^^  was  bouod  to  use  them, 
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and  if  the  sale  was  directly  occasioned  by  his  default,  though 
remotely  by  the  perils  insured  against*'  (in  that  case  a  seizure) 
*^  he  cannot  recover  against  the  underwriters.  But  the  assured 
are  not  bound  to  use  unreasonable  exertion^  in  order  to  pre- 
serve the  thing  insured;  and  if  the  giving  of  a  bond  or  deposit 
of  money "  (in  the  present  case  the  repairing  of  the  ship) 
^^  would  have  exposed  them  to  expense  or  risk  of  expense 
beyond  the  value  of  the  object,  or,  as  the  same  idea  is  often  ex- 
pressed, if  the  steps  necessary  to  prevent  the  sale"  (loss)  *^  were 
such  as  a  prudent  uninsured  owner  would  not  have  adopted, 
we  think  they  were  not  in  default,  and  the  sale  was  then  a  total 
loss  occasioned  by  the  seizure." 

I  do  not  cite  this  as  conclusive,  for  it  is  for  your  lordships  to 
determine  whether  it  is  correct  or  not,  but  as  expressing  what 
I  think  the  true  principle.  So  far  as  regards  the  case  of  a  ship, 
it  is  ♦very  concisely  and  I  think  accurately  expressed  by  [117 
the  words  of  my  brother  Lush,  as  already  quoted  from  his  judg- 
ment in  the  court  below.  ('). 

I  must  here  observe  that,  in  my  opinion  (which  in  this  re- 
spect differs  from  that  expressed  in  the  judgment  of  the  Court 
of  Common  Pleas  below),  there  might  well  be  a  state  of  things 
in  which  the  assured  could  recover  on  this  policy  for  a  total 
loss  of  the  freight,  though  the  assured  could  not,  either  with  or 
without  notice  of  abandonment,  recover  against  the  underwriters 
on  ship  for  a  total  loss.  The  questions  between  the  assured  and 
the  two  sets  of  underwriters  are  not  the  same.  The  question 
between  the  assured  and  the  underwriters  On  the  ship  is  whether 
the  damage  sustained  may  be  so  far  repaired  as  to  keep  it  a 
ship,  though  not  perhaps  so  good  a  ship  as  it  was  before,  with- 
out expending  on  it  more  than  it  would  be  worth.  The  ques- 
tion between  the  assured  and  the  underwriter  on  the  chartered 
freight  is,  whether  the  damage  can  be  so  far  repaired  that  the 
ship  can  be  at  Calcutta,  seaworthy  for  a  voyage  round  the  Cape 
of  Good  Hope,  without  expending  on  it  more  than  it  would  oe 
worth.  I  should  have  added  a  farther  term,  that  the  repairs 
could  be  done  so  promptly  that  the  ship  might  arrive  at  Calcutta 
within  a  reasonable  time,  as  between  the  shipowner  and  De 
Mattos,  were  it  not  for  the  case  of  Hurst  v.  Osborne  C^,  which 
seems  to  me  an  authority  against  this  position.  And  tnough  I 
should  not  hesitate  to  advise  your  loraships  to  reconsider  that 
case  if  necessary,  I  think  it  is  not  necessary  so  to  do  in  the  pre- 
sent case. 

My  position  therefore  is,  that  if  the  ship  had  been  so  damaged 
that  it  could  be  brought  to  Calcutta,  and  there  made  seaworthy 
for  a  voyage  round  the  cape,  but  not  without  expending,  say 
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jelO,000,  and  would  then,  all  things  considered,  be  worth  only 
£9,000,  but  that  it  could  by  an  expenditure  of  £4,000  be  made 
a' ship  quite  lit  for  short  voyages,  though  not  for  such  a  voyage 
as  that  round  the  cape,  and  would  then  be  worth,  say  £5,000, 
there  would  be  a  total  loss  of  the  freight,  though  no  total  loss 
of  the  sliip.  No  notice  of  abandonment  whatever  f^ven  to  the 
nnderwiiters  on  ship  could  have  converted  that  which  on  those 
1181  figures  was  only  a  partial  loss  *into  a  total  one.  This 
was  decided  by  the  Exchequer  Chamber  in  Kemp  v.  HalUday  {'), 
a  case  which  was  not  cited  at  your  lordships'  bar,  hut  to  which 
I  venture  to  refer  your  lordships,  as  the  passages  contained  in 
pages  749  to  754  ot  the  report  will  show  your  lordships  that  th« 
opmions  I  now  express  are  not  formed  for  the  iirst  time. 

I  now  proceed  to  consider  the  answer  to  your  lordships'  first 
question.  That,  in  my  opinion,  depends  upon  a  question  of  fact, 
which  I  think  is  answered  by  the  very  important  addition  to  the 
case  made  during  the  argument  in  the  Exchequer  Chamber,  and 
now  contained  in  the  case  :  "  It  is  admitted  that  the  sea  damage 
which  the  ship  sustained  at  New  Zealand  during  the  time  cov- 
ered by  the  policy  would  have  justified  an  abandonment  and 
claim  for  a  constructive  total  loss."  This  can  only  mean  that 
the  damage  to  the  ship  was  so  great,  that  the  ship  could  not  bo 
repaired  without  spending  more  than  its  worth,  and  conse- 
quently that  the  shipowner  might  justifiably  elect  not  to  repair. 
I  think  that,  under  such  circumstances,  the  shipowner  had  n 
right  as  against  his  underwriters  on  ship  to  come  upon  them 
for  a  total  loss.  But  if  he  does  so,  then,  on  general  principles 
of  equity  not  at  all  peculiar  to  marine  insurance,  he  who  re- 
covers on  a  contract  of  indemnity  must  and  does  by  taking  sat- 
isfaction from  the  person  indemnifying  him,  cede  all  his  right 
in  respect  of  that  for  which  he  obtains  indemnity.  It  was  held, 
in  Mason  v.  Sainsbury  (^,  that,  the  Iland-iii-Hand  Insurance 
Company  having  paid  theplaintifl'fora  loss  under  a  lire  policy, 
was  entitled  to  recover  in  an  action  in  his  name  against  the 
hundred.  This  cession  or  abandonment  is  a  very  dift'erent 
thing  from  a  notice  of  abandonment,  though  the  ambiguous 
word,  *'  abandonment,"  often  leads   to  confounding   the  two. 

rni jg  jjQ  notice  of  abandonment  in  pases  of  fire  insurance, 

e  salvage  is  transferred  on  the  principle  of  equity,  ex- 
i  by  Lord  Uardwicke  in  Jiandal  v.  Cockran  (^),  that  "  the 
.  who  originally  sustains  tlie  loss  was  the  owner,  but,  alt«r 
ction  made  to  him,  the  insurer."  In  Godsallv.  Boldero 
(*)  the  same  principle  was  acted  upon  in  a  case  of  life  'iu- 

(I)  6  B.  &  S..  763. 
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sarance^  Tliat  case  wae  overruled  in  Dolby  v.  The  Indian  and 
Ijondon  Life  Assurance  Company  ('),  because  the  principle  was 
misapplied  to  a  life  insurance,  which  is  not  a  contract  of  in- 
clemuity ;  but  the  principle  itself  has  never  (that  I  know  of) 
been  questioned. 

When,  therefore,  the  party  indemnified  has  a  right  to  in- 
demnity, and  has  elected  to  enforce  his  claim,  the  chance  of  any 
benefit  from  an  improvement  in  the  value  of  what  is  in  exist- 
ence, and  the  risk  of  any  loss  from  its  deterioration,  are  trans- 
ferred from  the  party  indemnified  to  those  who  indemnify ; 
and,  therefore,  if  the  state  of  things  is  such  that  steps  may  be 
taken  to  improve  the  value  of  what  remains,  or  to  preserve  it 
from  farther  deterioration,  such  steps,  from  the  moment  of 
election,  concern  the  party  indemnifying,  who  therefore 
the  on^ht  to  be  informed  promptly  of  the  election  to  come 
upon  him,  in  order  that  he  may,  if  he  pleases,  take  steps  for 
Ins  own  protection.  And  on  general  principles  of  law  (still 
not  confined  to  marine  insurance),  an  election,  once  deter- 
mined, is  determined  for  ever,  and  such  a  determination  is 
made  by  any  act  that  shows  it  to  be  made.  And,  therefore, 
anything  that  indicates  that  the  party  indemnified  hasdetermined 
to  take  to  himself  the  chance  of  benefit  from  an  increased  value 
in  the  part  saved,  and  only  claim  for  the  partial  loss,  will  de- 
termine his  election  so  to  do.  I  may  refer  for  an  exposition  of 
this  general  principleto  the  judgment  of  the  Exchequer  Chamber 
in  Clough  v.  London  and  North  Western  Railway  ('). 

In  cases  of  marine  insurance,  the  regular  mercantile  mode  of 
letting  the  underwriters  know  that  the  assured  mean  to  come 
upon  them  for  a  complete  indemnity,  is  by  giving  notice  of 
abandonment,  which  is  a  very  different  thing  from  the  abandon- 
ment or  cession  itself.  This  notice  when  given  is  conclusive, 
that  the  assured,  if  still  in  a  situation  to  determine  his  election, 
has  determined  to  come  upon  the  underwriters  for  a  total  loss*, 
the  consequence  of  which  is  that  everything  is  ceded  (to  avoid 
the  use  of  the  ambiguous  word  ^^  abandoned")  to  the  under- 
writers. Chief  Justice  Abbott,  in  Cologan  v.  London  Assurance 
{%  says,  *'  I  do  not  consider  an  abandonment  as  having  the  ef- 
fect of  converting  a  partial  into  a  total  loss.''  •  .  •  •  ^'  The  aban- 
donment, however,  *excludes  any  presumption  which  [120 
might  have  arisen  from  the  silence  of  the  assured  that  they  still 
meant  to  adhere  to  the  adventure  as  their  own." 

If  before  giving  this  notice  the  assured  have  already  indicated 
by  their  acts,  or  if  the  circumstances  are  such  that  they  indicate 
by  their  silence,  that  they  have  elected  to  adhere  to  the  adveu- 

0)  15  C.B.,  865 ;  24  L.J.  (C.P.),  2.  (»)  5  M.  &  S.,  456. 
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lure  as  their  own,  the  notice  of  abandonment  obviously  comes 
too  late.  A  very  good  example  of  such  a  case  is  afforded  by 
Mitchell  V.  Edie  (J),  as  explained  in  Roux  v.  Salvador  (').  There 
a  ship  laden  witb  sugar,  and  bound  for  London,  was  captured 
and  finally  taken  into  CJiarlestown,  where  the  sugar  was  sold  and 
the  proceeds  lodged  in  the  hands  of  a  person  resident  in  Charles- 
towij.  From  the  state  of  political  affairs  at  that  time,  sugar  was 
dear  at  Charlestown,  and,  as  Lord  Abinger  conjectured,  the 
su^ar  had  come  to  a  very  good  market,  and  the  assured  was 
satisfied,  and  took  to  the  proceeds.  A  year  afterwards,  the 
person  in  whose  hands  the  money  was,  became  insolvent,  and 
after  that  it  was,  with  obvious  justice,  held  that  it  was  too  late 
to.  come  upon  the  underwriters  for  a  total  loss.  Thus  explained, 
the  case  is  a  good  example  of  the  principle  stated  in  Stringer  v. 
England,  ^c.  Insurance  Company  (*),  where  it  is  said,  "  As  is  well 
pointed  out  in  2  Phillips,  Insurance,  s.  1669,  where  the  cargo 
still  subsists  in  specie,  and  may  be  recovered,  the. question  de- 
pending on  abandonment  is,  which  party  should  be  at  the  risk 
of  the  market  and  the  solvency  of  agents,  neither  of  which,  in- 
dependently of  the  direct  effect  of  the  perils  insured  against, 
concerns  the  insured.  To  allow  the  assured  to  change  his  elec- 
tion whilst  the  circumstances  remain  the  same,  would  enable 
the  assured  to  treat  the  property  as  his,  so  long  as  there  was  a 
prospect  of  profit  from  the  rise  in  the  market,  and  as  the  pro- 
perty of  the  insurers,  so  soon  as  there  was  a  certainty  of  loss, 
which  would  be  inequitable :  qui  comniodum  seniii  senlire  debet  ct 

I  should  apologize  to  your  lordships  for  dwelling  so  long  on 
what  seems  to  me  the  principle  on  which  abandonment,  and  the 
necessity  of  notice  of  abandonment,  when  required,  depend,  had 
it  not  been  argued  at  your  lordships'  bar,  on  the  authority  of 
121]  *J^f^yfd  V.  Faith  (*),  that  there  is  a  technical  rule  of  insur- 
ance law  by  which  notice  of  abandonment  must  be  given  if  the 
thing  exists  in  specie  at  all,  though  the  state  of  things  is  such 
that  the  underwriters  could  do  nothing  in  consequence  of  the 
notice.  I  think  it  more  convenient  to  postpone  my  remarks  on 
that  case  till  I  answer  your  lordships'  last  question.  In  the 
meanwhile  I  proceed  to  say  that  I  should  be  very  sorry  to  throw 
any  doubt  on  the  principle  expressed  by  Lord  Abinger  in  the 
following  passage  in  his  judgment  in  Bouz  v.  Salcador  (*), 
where,  after  stating  the  state  of  circumstances  which  give  the 
insured  a  right  to  treat  the  case  as  one  of  total  loss,  he  proceeds, 
^^  But  if  he  elects  to  do  this,  as  the  thing  insured,  or  a  portion 
of  it,  still  exists  and  is  vested  in  him,  the  very  principle  of  iu- 

0)  1 T.  R.,  608.  (*)  15  Q.  B..  649. 
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demnity  that  he  should  make  a  cession  of  all  his  right  to  the 
recovery  of  it,  and  that,  too,  within  a  reasonable  time  after  he 
receives  intelligence  of  the.  accident,  that  the  underwriter  may 
he  entitled  to  all  the  benefit  of  what  may  still  be  of  any  value, 
and  that  he  may,  if  he  pleases,  take  measures,  at  his  own  cost, 
for  realizing  or  increasing  that  value." 

But  I  think  this  is  from  the  nature  of  things  confined  to  cases 
where  there  are  some  steps  which  the  underwriters  could  take, 
if  they  had  notice.  When  thej'  can  do  so,  I  think  that  the 
neglect  to  give  a  notice  of  abandonment  may  determine  the 
owners'  election.  This  is  a  matter  that  is  now  of  much  greater 
I»ractical  importance  than  it  was  when  Lord  Abinger  delivered, 
that  judgment.  For  then  the  assured  could  not  learn  that  his 
ship  had  got  into  difficulties  at  a  distant  place  till  long  after  the 
disaster,  and  the  underwriters  could  only  send  out  orders  which 
would  arrive  later  still.  Under  such  circumstances  a  notice  of 
abandonment  was  often  a  very  idle  ceremony,  ^and  in  my  opi- 
nion unnecessary,  if  the  facts  did  amount  to  a  total  loss,  inope- 
rative if  they  did  not.  Now,  when  by  means  of  the  electric 
telegraph  the  underwriters'  orders  might  promptly  reach  the 
spot  where  the  ship  was  in  peril,  a  notice  of  abandonment  may 
be  of  great  practical  importance.  What  would  be  a  reasonable 
time,  and  whether  the  neglect  to  give  notice  of  abandonment 
does  determine  the  election,  must,  I  think,  depend  in  each  case 
on  the  circumstances,  and  principal!}"  on  what -steps  the  under- 
writers might  take  if  they  had  notice.  If  there  *was  [122 
nothing  they  could  do,  no  notice  I  think  is  required.  This  I 
apprehend  is  the  principle  of  Cambridge  v.  Anderion  (*),  Boux  v. 
Salcador  (*),  and  Farnworih  v.  Hyde  (*).  For,  as  has  often  been 
observed,  a  sale  by  the  master  is  not  one  of  the  underwriters* 
perils,  and  is  only  material  as  showing  that  there  is  no  longer 
anything  which  can  be  done  to  save  the  thing  sold  for  whom  it 
may  concern.  It  conclusively  determines  that  neither  assurers 
nor  af»sured  can  do  anything,  and  consequently  that  a  notice  of 
abandonment  would  be  but  an  idl6  form  on  which  nothing  could 
be  done,  and  which  therefore  is  unnecessary. 

If  these  which  I  have  submitted  to  your  lordships  are  the  true 
principles  on  which  the  law  depends,  it  seems  to  me  to  be  ob- 
vious that  in  this  case  there  was  a  total  loss  of  the  freight  in 
consequence  of  the  damage  by  sea  perils  being  so^reat  that  the 
shipowner  was  not  bound  to  repair  the  ship.  !^o  doubt  the 
shipowner  might  have  repaired  it  if  he  pleased,  and  if,  as  in 
Benson  v.  Chcipman  (*),  he  had  elected  to  repair  it,  and  had  done 
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80,  though  at  a  ruinous  expense,  the  freight  would  not  have 
been  lost.  Bat  the  ship  in  this  case  never  was  repaired  so  as 
to  make  it  capable  of  earning  the  freight,  and  the  insured  was 
under  no  obligation  to  make  the  repairs  at  a  ruinous  cost 

This  brings  me  to  the  second  question.  I  cannot  see  how  the 
contract  between  the  plaintiff  and  the  defendant,  by  which  the 
latter  undertakes  to  indemnify  the  former  against  the  loss  of 
the  freight,  can  be  in  any  way  affected  by  the  fact  that  the 
plaintitt'had  made  a  contract  with  other  persons  by  which  they 
undertook  to  indemnify  him  against  loss  on  the  ship.  If  the 
facts  are  not  such  as  to  amount  to  a  loss  of  freight  from  tbo 
perils  insured  against,  no  transaction  between  the  plaintiff  and 
third  persons  could  make  them  amount  to  such  a  loss.  If  they 
were  such  as  to  amount  to  a  loss  of  the  freight  it  can  make  no 
difference  to  the  now  defendant  whether  the  plaintiff  can  or 
cannot  recover  for  the  damage  to  bi€  ship  from  other  persons. 
It  is  true  that  a  transaction  with  third  persons  may,  as  evidence, 
prove  that  the  plaintiff  had  elected  not  to  repair  the  ship,  as  the 
123]  8^1®  of  the  *wreck  in  Cambridge  v.  Anderton  H,  and  in 
iarnworth  v.  ffi/de  (*V  did.  And  so,  if  the  plaintiff  in  tne  present 
case  had  given  notice  of  abandonment  at  once  to  the  under- 
•  writers  on  ship,  and  recovered  from  them  as  for  a  total  Joss,  it 
would  have  afforded  conclusive  evidence  that  he  had  elected  noc 
to  repair  the  ship.  As  it  was  he  delayed  so  long  that  I  think 
the  fair  conclusion  of  fact  is,  that,  as  between  him  and  the  un- 
derwriters on  ship,  he  had  elected  to  take  his  chance  of  doing  a 
better  thing  by  keeping  it  as  a  ship  to  himself,  and  coming  ou 
the  underwriters  for  a  partial  loss  only. 

I  do  not  go  into  the  facts,  as  the  question  whether  the  owner 
could  have  recovered  as  for  a  total  loss  on  the  policy  on  ship  or 
not  is  only  collaterally  raised  in  this  case,  but  in  my  opinion 
they  completely  bring  the  case  within  the  principle  stated  by 
Lord  Chancellor  Cottenham  in  Fleming  v.  Smith  ('),  where  he 
says :  "  They  were  suflSciently  informed  of  what  had  taken  place 
to  enable  them,  if  they  thought  proper,  to  take  upon  themselves 
the  chance  of  the  benefit  of  retaining  the  ownership  of  the  pro- 
perty, instead  of  taking  the  sum  which  was  secured  to  them  by 
the  policy  effected  with  the  underwriters  on  the  vessel;  and  if 
they  acted  upon  that  opportunity  of  election  they  surely  cannot 
afterwards  turn  round  and  go  against  the  underwriters  as  for  a 
total  loss."  I  should,  therefore,  as  at  present  advised,  have  con- 
curred with  the  Court  of  Common  Pleas  in  the  decision  in  Pot' 
ter  V.  Campbell  (*).    But  I  think  that  this  in  no  way  affects  the 
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question  between  the  plaintiffs  and  the  underwriters  on  freight. 
I  agree  with  what  has  been  said  by  my  brother  Brett ;  the 
plaintiffs  not  having  come  npon  the  underwriters  for  ship  leaves 
ibe  case  just  as  if  the  ship  had  never  been  insured  at  all. 

This  brings  me  to  consider  whether  it  was  necessary  for  the 
plaintiffs  to  give  notice  of  abandonment  to  the  underwriters  on 
freight.  It  was  argued  at  your  lordships'  bar  that,  by  the  law 
of  marine  insurance,  a  notice  of  abandonment  was  as  impera- 
tively necessary  as  a  notice  of  dishonor  is  by  the  law  merchant 
on  bills  of  exchange.  On  this  I  shall  submit  some  observations 
at  the  end  of  this  opinion,  but  at  present  I  will  assume  that  the 
true  principle  *i8  that  notice  of  abandonment  is  only  re-  [124 
quisite  when,  from  the  state  of  facts,  it  may  make  a  difference 
to  the  underwriters,  if  the  assured  delays  making  his  election, 
whether  he  will  adhere  to  the  property,  taking  his  chance  of 
profit  or  loss  from  so  doing,  or  come  upon  the  underwriters  for 
a  total  loss.  If  that  be  the  principle,  it  seems  to  me  to  follow 
from  it  that,  inasmuch  as  there  was  nothing  which  the  under- 
writers on  freight  could  have  done  to  alter  their  position  in  con- 
sequence of  a  notice  of  abandonment,  and  that  it  would  have 
been  an  idle  ceremony,  no  notice  could  ever  be  required,  and, 
not  being  required  at  all,  could  not  be  too  late.  These  are  the 
reasons  for  which  I  answer  to  your  lordships'  second  question 
by  saying,  that  in  my  opinion  no  notice  of  abandonment  either 
of  ship  or  freight  was  necessary  to  enable  the  plaintiffs  to  re- 
cover for  a  total  loss  on  the  policy  on  freight. 

To  the  third  question,  that  in  my  opinion  no  notice  at  all 
being  required,  it  never  could  be  out  of  time. 

To  the  fourth  question,  that  though  I  think  that  under  the 
circumstances  of  this  case  the  plaintiffs  have  precluded  them- 
selves from  recovering  for  a  total  loss  of  the  ship,  that  in  no 
way  affects  the  rights  of  the  plaintiffs  upon  the  policy  on  freight. 

I  now  come  to  your  lordships'  fifth  question.  From  what  I 
have  already  written  your  lordships  will  perceive  that  in  my 
opinion  the  decision  of  the  case  really  should  depend  on  the 
answer  to  this  question.  I  have  already  indicated  that  I  think 
that  the  assured  so  conducted  themselves  as  to  discharge  the 
underwriters  on  ship  from  the  liability  for  a  total  loss,  for  the 
assured  took  to  themselves  the  chance  of  benefit  from  retaining 
the  ship  as  their  own,  and  so  made  their  election  as  to  the  ship. 
But  as  to  the  freight,  I  can  see  nothing  which  could  have  been 
done  by  the  underwriters  if  the  idle  ceremony  of  a  notice  had 
been  gone  through*  It  was  indeed  suggested  that  the  under- 
writers on  freight  might  have  made  some  arrangements  with 
the  underwriters  on  ship,  by  which  they  were  to  repair  the  ship, 
send  her  on,  and  in  the  name  of  the  owners  tender  her  to  De 
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Mattos.  But  in  all  caseH,  and  especially  in  caaea  of  insaranoe, 
we  luok  to  what  is  practicully  puusible,  and  not  to  remote  theo- 
retical imaginations.  If  it  could  be  shown  that  the  delay  in  this 
(-itee,  which  was  certaitilj'  considerable,  had  in  any  way  altered 
125]  tli^  position  of  the  underwriters,  if  there  *wa8  anything 
whicn  they  could  have  done,  if  the  claim  had  been  made  oit 
them  at  the  time  when  the  disaster  happened  at  Kew  Zealand, 
or  ill  the  interval,  which  they  cannot  now  do,  or  if  any  preju- 
dice had  been  eiistained  by  tliem  in  consequence  of  the  delay, 
the  case  would  be  different,  I  should  then  have  to  consider 
wliethep  the  prejudice  sustained  was  sufficient  to  give  rise  to  a 

tireclusion.  But  as  the  fact«  are,  there  is  nothing  of  the  sort, 
therefore  answer  your  lordsnipa'  fifth  questioQ  by  saying  that 
in  my  opinion  there  was  no  such  conduct  as  to  discharge  the  un- 
(lerwriters  from  their  liability  upon  the  policy  on  freight. 

The  answers  to  these  five  questions  would  answer  the  sixth 
iiiid  last,  were  it  not  that  I  have  reserved  to  this  time  the  dis- 
cussion of  the  proposition  argued  at  your  lordships*  bar,  that 
there  is  a  technical  necessity  for  a  notice  of  abandonment  in  a 
case  of  murine  insurance,  whether  any  use  can  be  made  of  it  or 
not,  and  «hether  the  failure  to  give  it  works  any  prejudice  or 
not.  It  was  said  it  was  required  by  the  law  merchant  as  to  in- 
surance, just  as  notice  of  dishonor  is  required  by  the  law  mer- 
chant on  a  bill  of  exchange. 

Such  is  the  law  in  some  foreign  countries,  but  I  will  submit 
to  your  lordships  ray  reasons  tor  thinking  that  it  is  not  and  never 
was  the  law  of  England.     Emcrigon,  in  the  first  section  of  the 
17th  chapter  of  his  celebrated  Treatise  on  Insurance  ('),  states 
that  by  the  general  law  merchant,  or  as  he  calls  it  "ie  droit  des 
nations,"  there  was  no  need  for  any  notice  of  abandonment,  the 
contract  being  one  of  indemnity  only.     I  do  not  pretend  to  have 
made  any  research  myself  as  to  what  waa  the  ancient  law  mer- 
chant, but  from  Emerigon's  high  character  for  learning  and  re- 
search I  assume  that  he  is  correct.    lie  then  proceeds  to  say 
that  the  law  merchant  did  not  prohibit  persona  from  making 
''     'ition  that  under  certain  stipulated  circumstances  the 
natter  of  tbe  assurance  might  be  abandoned  to  the  un- 
Ts,  who  then  should  pay  the  whole  aum  assured,  vith- 
ng  any  option  merely  to  indemnify  the  assured.     And 
■ves'that  doubtless  the  usual  clauses  to  that  effect  gave 
Btablished  rules  on  the  subject.     He  then  citea  (p.  208) 
saregis'  three  rules  which  Emerigon  seems  to  consider 
stating  the  law  merchant  on  the  eubject.    They  are  as 
1.  That  abandonment  is  a  formahty  which  is  suffi- 
ently  *complied  with  by  the  simple  fact  that  the  aaeured 

(')  Vol.  il,  ed.  bj  Boul«y  Paty,  1887.  cK.  ivl!.,  s.  1,  p.  a07. 
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demands  from  the  assurers  payment  of  the  whole  sum  insured. 
2.  That  the  assured  may,  without  having  recourse  to  abandon- 
ment, recover  the  salvage,  and  claim  payment  fbomthe  assurers 
of  an  average  loss  only.  3.  That  in  case  of  total  loss  abandon- 
Tiient  is  an  idle  form,  "  le  dilaisscmmi  est  uneformalili  inutUe,'* 
The  editor  of  Emerigon  observes  in  a  note  that  the  first  and 
third  of  those  rules  are  not  the  law  of  France  at  this  day.  And 
Emerigon  points  out  that  all  this  was  in  France  (and,  in  conse- 
quence, in  those  countries  which  have  adopted  the  French  law) 
altered  by  the  positive  enactments  contained  in  the  celebrated 
Ordannanee  de  la  Marine  of  1681,  by  the  46th  article  of  which  it 
was  enacted  that  ^^  Ko  abandonment  shall  be  made  except  in 
case  of  capture,  shipwreck,  *  bris '  *  breaking  up,*  stranding,  ar- 
rest of  princes,  or  total  loss  of  the  thin^  assured,  and  that  all 
other  losses  shall  be  deemed  average  losses  only."  On  this 
Emeriffon  treats  at  great  length  in  the  following  sections  of  the 
17th  chapter. 

There  seems  to  have  been  at  first  much  controversy  and  dis- 
pute as  to  the  true  effect  of  the  enactment,  but  it  seems  to  have 
been  finally  settled  in  France  that  the  assured  could  never  re- 
cover for  a  total  loss  without  abandonment,  even  though  the 
thing  assured  was  totally  destroyed.  "  Such,"  says  Emeri- 
gon (*),  "  is  the  enactment  of  our  ordonnance,  to  which  we  must 
submit."  And  it  was  farther  established  that  when  any  of  the 
events  specified  in  the  46th  article  had  happened,  the  assured 
might  by  giving  notice  of  abandonment  recover  for  a  total  loss, 
though  the  thing  insured  was  quite  safe  and  uninjured.  This 
Emerigon  justifies,  or  at  least  accounts  for,  by  saying  that  the 
ordonnance  created  a  presumption,  which  was  juris  et  dejure^ 
that  where  any  of  the  first  five  cases  had  happened  the  thing 
was  lost.  This  was  carried  so  far  that  where  a  ship  was  stranded 
and  got  off  without  injury  either  to  itself  or  cargo,  the  owners 
of  the  cargo  were  permitted  to  give  notice  of  abandonment  and 
recover  as  for  a  total  loss.  This  highly  artificial  conclusion  was 
corrected  by  a  supplemental  ordonnance  of  1779,  but  till  then 
it  remained  the  French  law :  Emerigon  (*). 

Now,  the  enactments  of  the  Frencn  law,  contained  in  the  or- 
dinance of  the  marine,  can  have  no  force  in  England,  except  in 
so  *far  as  they  have  been  adopted  into  our  law.  As  far  as  [127 
regards  the  law  that  by  giving  notice  of  abandonment  the 
assured  can  recover  for  a  total  loss,  because  by  a  presumption 
juris  et  dejure  the  property  isi;o  be  taken  as  lost  in  law,  though 
it  is  safe  in  fact,  it  certainly  is  not  the  law  of  England,  and  never 
was.    In  Hamilton  v.  Mendes  (*),  Lord  Mansfield  strongly  laid 

0)  Vol.  ii,  cb.  xvii,  8.  6,  p.  232.  O  2  Burr.,  1108. 
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down  the  doctrine  that  a  policy  of  marine  insurance  is  a  con- 
tract of  indemnity,  and  that  "  if  the  thing  in  truth  was  safe,  no 
artificial  reasoning  shall  be  allowed  to  set  up  a  total  loss." 

No  one  would  for  a  moment  now  venture  to  contend  that  a 
notice  of  abandonment  could  in  England  entitle  an  assured  to 
recover  as  for  a  total  loss  on  a  policy  on  goods  if  the  ship  was 
captured,  though  set  free,  or  wrecked  but  the  cargo  saved  un- 
injured, or  in  a  case  of  simple  stranding.  So  far  the  law  of  the 
ordinance  is  clearly  not  adopted  in  England.  Even  in  the  case 
where  the  loss  is  at  the  time  of  the  notice  of  abandonment  total, 
though  capable  of  being  reduced  by  a  change  of  circumstances 
to  a  partial  loss,  the  assured  (unless  in  the  very  uncommon  case 
of  the  notice  being  accepted)  cannot  recover  as  for  a  total  loss 
if  that  change  of  circumstances  does  occur  before  the  trial :  Dean 
v.  Hornby  (*).  Nor  can  it  be  for  a  moment  contended  that  a 
notice  of  abandonment  is  essential  to  the  assured's  right  to  re- 
cover for  a  total  loss  where  the  loss  is  in  fact  total. 

But  though  in  no  one  of  these  cases  has  the  French  enact- 
mentbeen  adopted  in  the  English  law,iti8  argued  that  it  has  been 
00  adopted  as  in  the  case  of  what  is  called  a  constructive  total 
loss,  to  render  a  notice  of  abandonment  a  necessary  technical 
preliminary  to  an  action  for  the  total  loss,  though  it  is  not  re- 
(juired  for  any  useful  purpose,  though  no  prejudice  has  been 
sustained  for  want  of  it,  though  the  loss  at  the  time  of  the  trial 
still  continues  total,  and  though,  according  to  Casaregis,  as  cited 
and  approved  of  by  Emerigon,  the  law  merchant  looked  on  the* 
notice  of  abandonment  in  case  of  total  loss  as  being  "  une  for- 
ranliii  inutile,'^ 

It  is  unnecessary  to  refer  to  any  English  decisions  prior  to 
the  great  case  of  Houx  v.  Salvador*  (^).  All  the  authorities  bear- 
ino:  on  the  point  were,  I  believe,  cited  and  considered  in  the 
128]  elaborate  *judgments  delivered  in  that  case;  and  the  de- 
cision of  the  Court  of  Exchequer  Chamber  was  that  no  notice 
of  abandonment  was  necessary,  because,  as  is  stated  by  Lord 
Abinger  (*),  ?'  Neither  the  assured  nor  the  underwriters  could 
at  the  time  when  the  intelligence  arrived  exercise  any  control 
over  the  goods,  or  by  any  interference  alter  the  consequences." 

It  may  be,  however,  convenient  to  refer  your  lordships  to  the 
portion  of  Mr.  Phillips'  Treatise  on  Insurance  in  which  he  treats 
on  this  subject.  I  know  of  no  text  writer  who  treats  the  law 
of  insurance  with  more  learning,  and  certainly  of  none  who 
treats  it  with  as  much  sound  sen^e  and  appreciation  of  the  bear- 
ing of  the  doctrines  laid  down  on  practical  business.  It  is,  how- 
ever, to  be  borne  in  mind  that  he  writes  in  America,  and  that, 

0)  8  El.  &  Bl.,  180.  O  3  Bing.  N.  C,  281. 
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as  he  clearly  states  (*),  "  It  is  a  general  rule  in  the  United  States, 
that  if  the  ship  or  goods  insured  are  damaged  to  more  than  half 
of  the  value  by  any  peril  insured  against,  or  more  than  half  the 
freight  is  lost,  the  assured  may  abandon  and  recover  for  a  total 
loss."  He  adds,  "  this  rule  of  abandonment  on  account  of  loss 
of  over  fifty  per  cent,  of  the  value  of  the  subject  makes  the  most 
material  difference  between  the  American  and  English  jurispru- 
dence, relative  to  total  loss  and  abandonment,  and  is  to  be  kept 
in  mind  in  examining  the  decisions  of  the  tribunals  of  the  two 
countries.  This  rule,  and  that  rule  in  the  United  States,  where- 
by the  validity  of  the  abandonment  is  tested  by  the  circum- 
stances existing  at  the  time  of  making  it,  instead  of  the  time  of 
bringing  the  suit,  as  in  England,  give  a  wider  range  to  con- 
structive total  loss  and  abandonment  in  the  United  States." 

Bearing  this  distinction  in  mind,  any  one  who  wishes  to  under- 
stand this  subject  will  derive  great  assistance  from  perusing  the 
whole  of  Mr.  Phillips'  17th  chapter  on  total  loss  and  abandon- 
ment. I  will  only  refer  your  lordships  to  sect.  1491,  where  he 
says,  "  An  abandonment  being  a  transfer,  it  can  be  requisite 
only  where  there  is  some  assignable  transferable  subject  on 
which  it  can  operate."  "  When  nothing  remains  to  be  assigned 
or  transferred,  an  abandonment  is  useless  and  unnecessary." 
And  to  sect  1494,  where  he  observes,  "But  the  better  rule  in 
such  case  is  that  if  the  insured  neglects  to  abandon,  he  shall  re- 
cover only  according  to  the  state  of  *things  at  the  trial ;  [129 
since,  as  we  shall  see,  under  a  declaration  for  a  total  loss  he  may 
recover  for  a  partial  loss,  and  the  underwriter  ought  to  have 
the  advantage  of  whatever  may.  occur  to  make  the  loss  partial 
so  long  as  the  assured  delays  to  elect  a  total  loss.  If  he  has 
judgment  for  a  total  loss,  this  is  equivalent  to  an  abandonment, 
and  gives  the  underwriter  a  right  to  salvage."  And  to  sect. 
1497,  where  he  says,  "  The  distinction  mentioned  above  as  to 
recovering  a  total  loss  without  abandonment  is  to  be  observed, 
viz.,  that  the  assured  is  charged  with  the  proceeds  in  the  adjust- 
ment of  the  loss  as  in  a  salvage  loss,  though  the  same  may  not 
have  actually  come  to  his  bands.  This  circumstance  being 
borne  in  mind  will  reconcile  most  of  the  decisions  on  this  sub- 
ject, which  otherwise  would  appear  to  be  directly  contradictory, 
according  to  the  language  commonly  used  by  the  courts,  which 
must,  however,  be  construed  in  reference  to  one  or  the  other 
description  of  case  under  consideration."  Your  lordships 
will  appreciate  the  shrewdness  of  the  latter  part  of  this  remark 
if  you  examine  the  various  dzcto  cited  in  Roux  v.  Salvador  (')  and 
Knighi  v.  Faith  (»). 

[•)  3d  ed.,  vol.  ii.,  8. 1536,  p.  271.  (")  15  Q.  ?„  049. 
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To  return  to  the  EiigHeli  aiithoritiea,  the  decision  of  the  court 
of  Exchequer  Cliamber  in  Jioax  v.  Salvador  (')  was,  as  far  as  I 
uiUi  Icani,  received  with  general  approbation  at  the  time.  There 
W1I8,  however,  one  exception.  Lord  Campbell  never  could  he 
brought  to  think  it  right.  In  the  case  of  Fleming  v.  Smith  C) 
the  counsel  for  the  appellants  (the  Attorney  General  JervJa,  and 
Sir  F.  Theaiger,  argued,  as  I  think  logically,  from  the  decision 
in  Jioax  v.  Sulcador  ('),  that  notice  of  abandonment  could  not 
he  in  any  case  required  except  where  there  was  something 
which  eonld  be  done  by  the  underwriters  in  consequence ;  ana  " 
then  the  failure  to  give  notice  of  abandonment  might  be  mate- 
rial as  determining  the  election  which  the  assured  had,  whe- 
ther to  treat  the  losa  as  totit!  or  not.  This,  as  I  have  already 
(ttatcd  to  your  lordships,  is  what  I  consider  to  be  the  law. 
Lord  Campbell  was  of  a  difierent  opinion,  and  in  his  opinion 
siiys,  "  The  law  therefore  requires  that  notice  shall  be  given 
in  order  to  convert  a  constructive  into  a  total  loss;"  but 
tliouifh  that  was  his  opinion,  it  was  not  the  judgment  of 
the  tiouae  of  lords.  Lord  Ootteuham,  chancellor  (and  Lord 
i;JO]  Brougham  •concurred  in  his  opiniou),  carefully  puts  the 
decision  exclusively  on  the  ground  that  the  assured  had  in  fact 
elected  to  treat  the  loss  as  a  partial  loss  only.  This  studied 
nileiice  on  his  part  may  prevent  us  from  saying  that  he  diftered 
from  Lord  Campbell ;  but  he  certainly  did  not  express  any  con- 
currence with  hira. 

After  this  in  the  Queen's  Bench,  when  Lord  Campbell  was 
chief  justice,  there  arose  the  case  of  Knight  v.  Faith  {").    The 
maimer  in  which  that  judgment  came  to  be  delivered  was  ■very 
peculiar.     There  was  a  very  brief  ease  stated  for  the  opinion  of 
the  Court  of  Queen's  Beiicli.     On  the  atatemente  in  it  the  court 
came  to  the  conclusion,  as  stated  in  the  judgment,  that  "  slight 
repairs  might  have  been  sufficient  again  to  Bt  the  ahip  for  navi- 
gation," and  the  court  said  ('),  that  though  the  ship  was  sold, 
are  of  opinion  that  as  against  the  insurers  the  sale  is  not 
1  to  be  lawful."     On  such  facts  the  assured  could  never 
recovered  for  a  total  loss,  even  if  he  had  delivered  all  pos- 
iioticea  of  abandonment  from  the  first  to  the  last.     Yet 
)urt  forced  the  counsel  to  amend  the  case  by  inserting  a 
lent  that  no  notice  of  abandonment  was  given,  and  pro- 
;ed  an  elaborate  judgment  on  a  point  which  itwas  wholly 
icssary  to  notice,  except  for  the  purpose  of  recording  dis- 
roni  the  decision  of  the  Exchequer  Chamber  in  Jloux  v. 
itir  (').     It  should  in  candor,  however,  be  added  that  the 

Blog.  N.  C.  266,  (^  15  Q.  B.,  019. 
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Other  j  udges  of  the  court  joined  Lord  Campbell  in  this.  Still  I 
think  that  the  fact  that  a  judgment  was  not  necessary  for  the 
decision  of  the  case  before  the  court  always  diminishes  its  au- 
thority. And  I  think  that  on  perusing  the  judgment  in  Kvighi 
V.  Faith  (*),  it  will  be  found  that  no  argument  is  produced  which 
had  not  been  used  in  Roux  v.  Salvador  ('),  and  that  no  new  au- 
thority is  produced  except  Lord  Campbeirs  own  opinions  in 
FUming  v.  Smith  (*),  and  a  passage  from  the  judgment  of  Lord 
Chancellor  Cottenham  in  Stewart  v.  The  Greenock  Marine  Assur- 
ance (*). 

The  question  in  that  latter  case  was,  what  passed  to  the  un- 
derwriters on  ship,  who  were  liable  for  a  total  loss  of  ship. 
They  raised  the  very  question  alluded  to  in  the  section  1497  of 
Phillips  already  cited.  The  ship  having  been  fatally  injured 
just  before  it  *entered  the  docks,  but  kept  together  as  a  [131 
ship  80  that  it  entered  the  docks,  delivered  the  cargo",  and  so 
earned  freight,  and  the  underwriters  on  ship  said  they  were  en- 
titled as  salvage  to  the  freight  thus  earned  after  the  disaster. 
This  house  decided  that  they  were  entitled  to  this  benefit,  on  the 
precise  principle  long  before  laid  down  in  JRandal  v.  Coclcran{^\ 
and  the  other  cases  I  referred  to  in  the  beginning  of  this  opin- 
ion, that  the  plaintiffs  ^^  claiming  as  upon  a  total  loss,  must 
give  up  to  the  underwriters  all  the  remains  of  the  property  re- 
covered, together  with  all  the  benefit  and  advantage  belonging 
or  incident  to  it.'^  But  I  cannot  see  how,  or  in  what  way,  the 
assertion  of  the  doctrine  that  recovering  for  a  total  loss  operates 
as  a  cession  of  everything,  can  be  said  to  amount  to  the  asser- 
tion of  that  other  doctrine  that  the  handing  in  of  a  notice  of 
abandonment  is  a  condition  precedent  to  the  right  to  claim  for 
a  total  loss.  And  as  it  seems  to  me  every  dictum  cited  in  Knight 
V.  Faith  (')  is  capable  of  being  reconciled  with  the  judgment  of 
the  Exchequer  Chamber  in  Roux  v.  Salvador  (')  if  it  is  only  borne 
in  mind  that  the  abandonment  or  cession  consequent  on  reco- 
vering for  a  total  loss  is  one  thing;  the  notice  of  abandonment, 
supposed  to  be  a  condition  precedent  to  claiming  for  a  total  loss, 
is  another.  I  have  dwelt  on  this  point  at  perhaps  unnecessary 
length,  for  all  that  it  is  necessary  to  decide  in  this  case  is  that 
where  there  is  nothing  to  abandon  no  notice  is  requisite. 

I  have  therefore  to  conclude  by  saying,  in  answer  to  your 
lordships'  last  question,  that  in  my  opinion  judgment  ought  to 
be  for  the  plaintiflfe  in  the  cause,  the  respondents  in  your  lord- 
ships' house. 

O  15  Q.  B.,  649.  (*)  2  H.  L.  C.  159. 
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Mr.  Baron  Bramwell  :  My  lords,  in  this  case  I  think  it  con- 
venient to  consider  (though  it  has  been  already  done  in  the 
judgments  delivered)  the  precise  eflfectof  the  contract  the  plaint- 
iffs seek  to  enforce.  The  owners  of  the  ship  Sir  William  Eyre 
had  entered  into  a  cliarterparty  with  De  Mattos,  whereby  thfe 
ship,  then  on  a  voyage  to  New  Zealand,  was  to  proceed  to  Cal- 
cutta, and  there  load  a  carffo  for  Liverpool  or  London,  to  be 
132]  provided  by  him.  .  The  *contract  in  question  is  a  policy 
of  insurance  by  the  owners  (now  represented  by  the  plaintiffs), 
whereby  the  underwriters  insured  against  certain  perils  of  the 
seas,  which  might  happen  on  the  voyage,  then  in  progress,  to 
New  Zealand,  preventing  the  ownera  from  earning  or  being 
entitled  to  earn  the  charter  freight.  And  the  policy  is  to  be 
taken  to  be  a  valued  policy,  and  £4000  the  value.  The  insur- 
ance did  not  extend  to  the  voyage  from  New  Zealand  to  Cal- 
cutta, the  stay  there,  nor  the  voyage  home.  In  effect,  therefore, 
the  insurance  was  against  perils  on  the  voyage  to  New  Zealand 
which  should  prevent  the  snip  getting  to  Calcutta  in  such  a  state 
as  to  give  the  owners  a  right  of  action  against  De  Mattos  if  he 
did  not  load  the  cargo,  and  in  such  a  state  as  should  enable  the 
vessel  to  bring  the  cargo  home  loaded,  and  earn  the  freight. 
For  if  De  Mattos  had  loaded  the  car^o,  and  if,  owing  to  perils 
covered  by  the  policjr  (perhaps  undiscovered  at  Calcutta),  the 
vessel  had  failed  to  bring  the  chartered  cargo  home,  I  apprehend 
the  underwriters  would  have  been  liable. 

It  seems  to  me,  therefore,  that  on  this  policy  there  might  have 
been  a  partial  loss,  with  a  partial  or  total  loss  of  the  ship.  I  am 
not  speaking  of  what  is  probable,  but  it  is  possible,  I  suppose, 
that  the  ship  might  have  been  so  injured  on  the  outward  voyage 
as  to  be  unseaworthy  for  a  whole  cargo ;  it  is  possible  that  the 
charterer,  though  having  a  right  to  refuse  to  load  an  unsea- 
worthy ship  or  a  partial  cargo,  might  have  elected  to  do  so.  In 
each  such  case  there  might  be  a  partial  loss.  And  it  is,  I  suppose, 
possible  that  a  peril  covered  by  the  policy  might  have  injured 
the  ship  in  such  a  way  that  it  became  necessary  to  jettison  a  part 
of  the  cargo  on  the  home  voyage,  and  yet  the  rest  might  be  car- 
ried home  in  the  ship  and  freight  earned.  This  also,  I  con- 
ceive, would  be  a  partial  loss,  and  without  a  total  loss  of  the 
ship.  So  also,  if  by  perils  insured  against  the  ship  had  been 
disabled  from  reaching  Calcutta  by  an  agreed  time  in  the  char- 
ter, or  not  in  time  to  make  the  voyage  the  same  as  the  charter 
provided  for.  I  do  not  know  that  it  is  necessary  to  enter  into 
these  speculations,  but  to  my  mind  they  help  to  clear  the  matter. 

It  seems  to  me  then  that  the  insurance  was  that  perils  of  the 
seas  on  the  voyage  to  New  Zealand  should  not  destroy  or  prevent 
the  right  of  action  against  De  Mattos,  to  accrue  on  the  ship's 
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♦arrival  at  Calcutta,  and  his  refusal  to  load,  and  should  [133 
not  prevent  the  earning  of  the  freight,  if  he  performed  his  con- 
tract to  load. 

Whether  such  an  insurance  should  be  called  an  insurance  on 
freight  is  only  a  question  of  words.  But  it  is  very  important  in 
most  cases  to  use  the  right  word.  Certainly  this  insurance  is 
practically  more  an  insurance  on  ship  in  respect  of  freight  than 
on  the  freight.  For  if  the  ship  sustained  no  damage  on  the 
voyage  to  New  Zealand  from  perils  insured  against,  there  could 
be  no  claim  on  the  underwriters.  This  perhaps  is  true  of  all 
insurances  on  chartered  freight  till  the  cargo  is  loaded.  For 
till  then  nothing  that  can  happen  to  the  cargo,  or  its  carriage, 
can  be  in  question.  If  Mr.  Justice  Willes*  expression  is  accurate 
in  this  respect,  this  is  wholly  an  insurance  on  the  ship.  He 
Bays,  "  The  policy  was  in  its  nature  therefore  against  total  loss 
of  freight  by  total  loss  of  ship."  Of  course  I  do  not  mean  that 
all  the  incidents  of  an  ordinary  insurance  on  ship  attach,  nor 
that  none  of  those  on  freight  does. 

It  seems  to  me  that  the  statement  of  the  case  answers  the  first 
difficulty  put  on  behalf  of  the  defendant,  viz.,  that  De  Mattos' 
insolvency,  or  the  destruction  of  the  ship  by  the  cyclone,  was 
the  cause  of  the  plaintiffs*  loss  of  the  freight.  This  is  not  so. 
For  the  perils  on  the  outward  voyage  had  put  the  ship  into  such 
a  condition  that  the  plaintiffs  had  no  right  of  action  against  De 
Mattos  for  not  loading.  They  thought  they  had  when  the  vessel 
arrived  at  Calcutta,  and  so  probably  did  De  Mattos*  agents. 
But  they  thought  so  because  they  did  not  know  the  true  state 
of  the  facts.  Had  they  sued  De  Mattos  he  would  have  had  an 
answer  that  the  ship  was  not  seaworthy.  Nor  could  they  have 
said  in  reply  that  they  were  ready  to  make  it  so  within  a  reason- 
able time.  For  its  state  was  such  that  on  its  being  known  to 
them  they  would  not  have  been  ready  to  do  so.  One  of  the 
losses  therefore  insured  against,  viz.,  inability  to  enforce  the 
charter  against  De  Mattos,  accrued  by  reason  of  perils  insured 
against.  The  assured  would  indeed  probably,  as  the  charter 
freight  was  higher  than  the  market  rate,  have  lost  the  benefit 
of  the  charter  by  reason  of  De  Mattos'  refusal  or  inability  to 
load,  even  though  they  had  not  lost  it  through  perils  of  the  sea. 
But  the  loss  would  have  been  different.  They  might  have  re- 
covered damages  from  him,  or  proved  against  his  estate.  No 
doubt  they  would  not,  in  this  way,  have  got  *£4000,  but  [134 
they  would  have  got  something.  I^agree  with  the  illustration 
of  Mr.  Justice  Willes,  of  the  house  left  out  of  repair,  and  sub- 
sequently burned  down,  and  with  that  of  Sir  George  Honyman, 
of  an  injury  to  a  man's  le^  which  a  subsequent  injury  made  it 
necessary  to  cut  off.    I  think,  therefore,  there  was  a  loss  of  the 
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chartered  freight  by  perils  insured  arainsti  loss  which  accrued, 
and  ^ve  a  vested  cause  of  action  when  the  ship  was  damaged 
by  taking  the  ground  at  New  Zealand. 

Another  difficulty  made  for  the  defendants  was,  that  as  the 
ship  remained  in  specie,  and  could  have  been  repaired  so  as  to 
carry  the  cargo  and  earn  the  freight,  and  the  assured  did  not 
think  fit  to  repair,  but  abandoned  the  ship  to  the  underwriters 
on  sJiip,  therefore  the  freight  was  lost,  not  by  perils  of  the  sea, 
but  by  the  voluntary  act  of  the  plaintiffs.  I  tnink  the  answer 
to  this  is  that  it  was  not  their  voluntary  act,  but  one  to  which 
they  were  practically  compelled  by  the  extent  of  the  damage. 
If  this  argument  is  good,  it  must  apply  to  every  case  of  insurance 
on  freight  where  the  ship  remains  in  specie.  But  this  is  not 
pretended. 

I  think,  therefore,  there  was  a  loss  of  the  thing,  or  one  of 
the  thinffs  insured,  by  perils  insured  against. 

But  the  great  question  is,  was  there  a  total  loss  ?    I  think 
this  question  ought  to  be,  and  is,  unaffected  bv  there  having 
been  an  insurance  on  the  ship.    For  suppose  there  bad  been 
none,  then  the  ship,  or  its  materials,  would  have  belonged  to 
the  assured,  who  would  have  broken  it  up^  or  sold  it  to  be  broken 
up.    In  that  case  they  would  own  the  salvage  of  the  ship,  in- 
stead of  the  underwriters  doing  so.    And  indeed  in  this  case 
the  Court  of  Common  Pleas  held  that  the  abandonment  was  in- 
effectual.   There  is  no  estoppel  on  that  matter  between  the 
E resent  parties,  and  the  question  there  decided  would  have  to 
e  reconsidered  in  this  case.    But  it  seems  to  me  immaterial 
whether  the  ship  was  insured  or  not,  whether  validly  abandoned 
or  not.    In  any  case,  if  it  was  so  damaged  b^  the  perils  insured 
against  that  a  prudent  owner  would  not  repair,  the  owners  were 
rendered  practically  unable  to  enforce  the  charterparty  against 
De  Mattos,  and  so  there  would  be  a  total  loss  of  the  chartered 
freight,  actual  or  constructive.    J^ow  there  wae  a  damage  or 
loss  to  such  an  extent    But  the  ship,  though  so  injured,  re-' 
1351  mained  a  ship,  and  could  have  been  repaired  so  as  to  *earn 
the  freight,  though  at  a  loss.     The  loss  of  the  ship,  therefore, 
though  total,  was  what  is  called  constructive,  perhaps  an  un- 
fortunate expression,  but  one  for  which  I  know  no  substitute. 
It  was  actually  a  total  loss,  the  materials  of  the  ship  remaining 
in  the  form  of  a  ship.    In  such  a  case  if  the  materials  cannot  be 
kept  together  as  a  ship  at  an  expense  less  than  their  value  as  a 
ship  when  so  kept,  plus  their  value  as  materials  not  so  kept  to- 
gether, the  vessel  is  totally  lost,  or  rather  the  loss  of  the  vessel 
IS  total.    Whether  what  happened  here  should  be  called  an 
actual  or  a  constructive  total  joss  seems  to  me  very  doubtful.  I 
incline  to  think  it  was  an  actual  total  loss  of  the  freight  by  a 
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coiistractive  total  loss  of  the  sfaip.  The  damage  or  loss  to  a  ship 
may  be  absolutely  or  necessarily  total,  as  where  it  is  bnrned  or 
sunk  to  a  hopeless  depth.  It  may  also  be  total  where  it  re- 
mains ill  specie  afloat  or  ashore.  In  that  case  it  is  so,  or  not, 
at  the  option  of  the  assured.  He  may,  if  he  thinks  fit,  treat  the 
loss  as  partial  and  repair  the  ship.  It  is  obvious  that  except  iu 
cases  of  valued  policies  the  question  is  comparativelv  unim- 
portant. In  the  case  of  a  valued  policy  the  question  may  be  much 
more  important. 

But  iu  both  sorts  of  policies  where  the  ship  remains  in 
specie,  afloat  or  ashore,  though  the  loss  is  really  total,  though 
tlie  ship  is  practically  lost  as  a  ship,  and  what  remains  are  only 
the  materials  of  a  ship  fastened  together  in  the  form  of  a  ship, 
the  option  is  with  tlie  assured  to  keep  his  ship  or  his  salvi^e, 
uud  claim  for  a  partial  loss,  or  to  claim  for  a  total  loss,  giving 
up  his  interest  iu  the  ship  or  its  materials  to  the  underwriters. 
This  is  abandonment.  It  always  supposes  there  is  something 
to  abandon,  something  to  cede.  If  the  ship  is  burned,  or  sunk 
to  a  hopeless  depth,  there  is  nothing  to  abandon.  So  if  it  is 
dashed  to  pieces  on  the  shore  there  is  no  ship  to  abandon ;  by  the 
destruction  of  the  ship  the  loss  of  the  ship  is  total,  and  the 
pieces  as  a  consequence  belong  to  the  underwriter.  What  would 
be  the  law  in  the  supposable  case  of  the  ship  being  rebuilt  of  the 
old  materials,  to  whom  it  would  belong,  and  what  consequences 
would  follow  as  to  other  matters,  it  is  not  necessary  to  consider. 
It  is  enough  to  say  that  where  the  thing  exists,  as  it  is  called  in 
specie,  in  such  condition  as  to  be  capable  of  utilization  as  the 
thing  insured,  the  assured  to  claim  for  a  total  loss  must  abandon  ; 
where  it  does  not  *so  exist  he  need  not.  Surely  this  is  [136 
equally  true  of  goods  and  of  every  other  subject  of  insurance. 
!Now  here  there  was  absolutely  nothing  to  abandon.  To  hold 
that  it  was  necessary  to  abandon,  or  to  give  notice  of  abandon- 
ment, would  be  to  hold,  not  that  it  was  necessary  to  do,  but  to 
say  something.  For  let  what  might  be  said,  nothing  would 
thereby  be  done,  no  possible  effect  could  follow.  I  cannot  find 
the  notice  of  abandonment  in  the  case,  and  I  can  hardly  think 
what  words  could  be  used.  If  they  were  that  all  right  to  the 
freight  was  abandoned  they  would  be  idle  words,  for  there  was 
no  such  right,  no  right  at  all. 

It  is  suggested  that  the  underwriters  might  have  chartered  a 
ship  and  proposed  to  De  Mattos  to  let  them  bring  home  the 
cargo.  But  the  power  to  do  this,  and  the  possibility  of  their  doing 
it,  would  not  be  anything,  nor  the  consequences  of  anything 
abandoned  to  them.  It  would  not  be  a  right  at  all,  much  more 
a  riffht  acquired  by  abandonment.  It  might  equally  be  done 
by  them  though  there  was  no  abandonment.    But  this  is  the 
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utmost  that  can  be  aaggested  ;  as  there  was  nothing  to  be  done, 
113  nothing  could  be  abandoned,  nothing,  no  right,  I  think  it 
was  not  and  eoiiid  not  be  necessary  for  the  assured  to  eay  they 
abandoned,  nor  consequently  to  give  any  notice  thereof,  I  beg 
to  refer  to  the  judgments  of  Lord  Chief  Justice  Cockburn  and 
Mr.  Justice  Lush  on  this  point,  to  which  I  cannot  prafitably 
add. 

But  it  is  argued  that  though  no  notice  of  abandonment  may 
liave  been  ueceesary,  or  possible,  yet  that  the  assured  ought  to 
have  given  notice  that  they  elected  to  treat  the  loss  as  total. 
That  IS,  that  they  elected  not  to  repair  the  ship,  and  so  qualify 
themselves  to  enforce  the  charter  against  De  Mattos.  I  may 
observe  in  passing  that  I  could  not,  acting  as  a  juryman,  find 
as  a  fact  that  they  could  have  repaired  the  ship  in  time  for  it  to 
be  ready  for  the  adventure  for  whieh  Do  Mattos  agreed  to  find 
the  cargo;  and  indeed,  as  the  case  stands,  I  should  think  he 
miglit  have  refused  on  the  ground  that  the  ship  was  a  year  over- 
due. But  on  the  question  of  giving  notice  of  their  election,  if 
they  wore  bound  to  do  so,  it  must  be  by  virtue  of  some  genenil 
rule  of  law,  or  some  rule  of  insurance  law,  some  implied  part  of 
the  contract  of  insuraiice.  I  know  of  no  such  rule,  either  of  the 
general  or  particular  law.  I  know  of  no  rule  which  compels  a 
137]  person,  having  *an  option,  to  give  notjee  which  way  he 
■        '      3  the        ■  "         "  '         ■  ..       — 


where  the  position  of  the  other  party  would  not  be 
affected  by  the  giving  or  withholding  of  notice,  when  his  con- 
duct would  not  be  regulated  thereby.  On  this  point  I  refer  to 
the  judgment  of  Mr.  Justice  Lush. 

The  opinions  in  favor  of  the  defendants  seem  to  me  to  be 

inSuenccd  by  a  fallacy,  which  may  he  thus  expressed.     The 

plaintiffs,  it  is  argued,  are  prosecuting  the  voyage  or  adventure 

tilt  they  give  notice  of  abandonment  of  the  ship ;  therefore  they 

are  prosecuting  what  would  give  them  a  right  to  the  freight; 

therefore  there  could  not  be  a  total  loss  of  freight  at  that  time ; 

and  that  time  was  long  after  the  damage,  and  therefore  the  total 

loss  was  not  then  actual.     In  a  sense  this  is  true.     But  as  soon 

as  the  ship  is  abandoned  there  is  a  total  loss  of  freight,  or 

rather  that  which  was  doubtful  when  the  damage  happened,  is, 

by  the  abandonment  of  the  ship,  ascertained  to  be  a  total  loss 

of  the  freight.     Suppose  instead  of  abandonment,  and  instead 

of  destruction  by  the  cyclone,  the  assured  had  themselves 

broken  up  the  ship  at  Calcutta,  would  not  the  loss  of  freight 

'nave  been   total  ?     No  doubt  the  cause  of  action  would 

accrued  when  the  damage  happened   at  New   Zealand, 

om  that  date  the  Statute  of  Limitations  would  run;  but 

aracter  of  the  loss  would  be  doubtful  till  the  owners  of 

ip  elected  to  treat  the  lossof  ship  as  total.    Suppose  this  had 
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1)6cii  a  case  of  a  sub-charter,  viz.,  that  the  owner  had  chartered 
to  the  assured,  who  had  subchartered  to  De  Mattos.  Whether 
ill  such  a  case  there  would  be  a  total  loss  of  the  subchartered 
freight  would  depend  on  whether  the  shipowners  elected  to 
treat  the  loss  of  the  ship  as  total.  So  here,  though  the  owners 
and  the  persons  with  whom  De  Mattos  made  his  charter  are 
the  same,  yet  it  is  on  their  election  as  owners  to  treat  the  ship 
as  totally  lost  or  not  that  their  total  loss  of  freight  as  letters  of 
tlie  ship,  to  charter  depends.  They  fill  two  charters,  owners 
and  parties  to  the  charter;  on  their  election  in  the  former 
character  depends  their  loss  in  the  latter.  With  great  respect 
this  seems  to  me  the  answer  to  the  argument  in  the  judgment 
of  the  Common  Pleas.  I  think  the  judgment  there  for  the  de- 
fendants arises  from  not  adverting  to  this  consideration.  No 
doubt  had  the  owner  repaired  the  ship  the  loss  of  freight  would 
not  have  been  total,  *supposing  the  repairs  in  time  for  [138 
tlie  voyage  for  which  De  Mattos  undertook  to  find  a  cargo, 
which,  if  it  were  in  controversy,  I  could  not  find  in  the  plaint* 
itf  s  favor.  True  it  is  also  that  for  a  long  time  the  plaintift*3 
thought  they  could  and  would  repair,  but  when  they  found  out 
they  practically  could  not,  and  therefore  would  not,  the  loss  of 
the  freight,  till  then  in  doubt,  became  certain  and  fixed.  On 
these  grounds  I  think  no  notice  of  abandoning  of  the  freight 
was  necessary. 

On  the  Question  of  whether,  if  notice  of  abandonment  was 
necessary,  it  was  given  in  time,  I  feel  this  difficulty.  Thinking 
none  necessary,  I  nave  yet  to  say  when  it  ought  to  have  been 
given.  Whether  the  assured  used  due  dilligence  in  the  perform- 
ance of  a  duty  which  did  not  exist?  I  copae  to  the  conclusion 
that  if  it  was  necessary  to  be  given,  it  was  not  given  in  time.  I 
agree  with  the  reasonmg  of  Mr.  Justice  Willes  on  this.  It  is  a 
rule  that  where  a  man  is  put  on  informing  himself,  he  is  in  the 
same  position  as  though  he  had  notice.  I  think  that  what  had 
happened  was  enough  to  make  the  assured  bound  to  inform 
themselves  as  to  the  extent  of  the  damage.  I  think  their  delay 
in  doing  so  was  unreasonable,  bearing  in  mind  that  the  stay  in 
New  Zealand  was  attributable,  in  part  at  least,  to  their  own 
misconduct  in  breaking  the  law.  Farther,  I  incline  to  think  the 
question  raised  by  Mr.  Justice  Willes  should  (*)  be  answered 
unfavorably  to  the  assured.  I  think  that  (as  a  matter  of  &ct, 
not  as  a  matter  of  law)  the  vessel  should  have  been  taken  to 
Sydney  to  be  examined :  see  Gemon  v.  JRoyal  Exchange  Assurance 
Company  (*).  On  this  part  of  the  case  I  feel  great  doubt, 
arising  from  the  complication  of  the  facts  ^nd  the  conflict  of 
opinions. 

(0  Law  Rep.,  8  C.  P.,  6«2.  O  6  Taunt.,  888. 
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Dealing  generally  with  the  case,  I  cannot  but  think  that 
much  of  the  difficulty  has  arisen  from  the  unusual  nature  of 
the  policy  and  the  peculiar  circumstances  of  the  loss,  the  delay, 
the  insolvency  of  the  charterer,  and  the  subsequent  destruction 
by  the  cyclone.  For  suppose  the  ship  safe  and  arrived  at  Cal- 
cutta, the  charterer  ready  to  load,  a  policy  on  the  freight  ex- 
tending to  perils  at  and  from  Calcutta,  and  the  day  before  the 
loading  began  the  ship  driven  ashore  by  a  storm,  and  so  damaged 
as  certainly  and  obviously  not  worth  repair,  in  shorj:,  a  con- 
139]  structive  total  loss,  would  *abandonment  then  have  been 
necessary,  and  of  what?  There  would  have  been,  couldhavc 
been,  nothing  to  abandon.  But  that  case  does  not  in  substance 
difter  from  the  present.  Suppose  that  instead  of  the  vessel  pro- 
ceeding to  Calcutta  its  state  had  been  known  in  New  Zealand, 
and  that  it  was  not  worth  repair,  and  suppose  there  had  been 
no  insurance  on  ship,  but  the  owners  had  kept  it  there  existing 
in  form  as  a  ship,  but  used  as  a  coal  hulk  only,  would  there  nut 
have  been  a  total  loss  of  this  freight,  and  would  notice  of  aban- 
don  men  t  have  been  necessary  ?    It  seems  to  me  clearly  not. 

I  answer  your  lordships'  questions  as  follows :  To  the  first, 
yes ;  the  second,  no ;  the  third,  no ;  the  fourth,  no ;  the  fifth,  no ; 
the  sixth,*for  the  respondents. 

Mr.  Baron  Martin  :  My  lords,  I  assure  vour  lordships  that 
if  I  had  merely  consulted  my  own  feeling  i  would  rather  not 
have  delivered  my  opinion  upon  this  case ;  but  having  read  very 
carefully  the  judgments  delivered  in  the  Court  of  Common  Pleas 
and  in  the  Exchequer  Chamber,  and  having  arrived  at  the  con- 
clusion that  the  judgment  of  the  Court  of  Common  Pleas  and 
that  of  my  brother  Cleasby  in  the  Exchequer  Chanriber  are  right, 
I  think  it  my  duty  to  state  the  reasons  which  have  led  me  to 
that  conclusion,  especially  as  your  lordships  will  find  yourselves 
obliged  in  determining  this  case  to  decide  what  is  the  effect  of  a 
constructive  total  loss  of  ship  upon  an  insurance  on  freight.  Un- 
der these  circumstances  your  lordships  will  excuse  me  for  bring- 
ing before  you  my  view,  and  the  more  so  as  it  is  not  exactly  that 
either  of  my  brother  Cleasby  or  of  the  Court  of  Common  Pleas. 

This  is  an  action  upon  a  policy  of  insurance  on  freight,  and 
the  main  question  arises  upon  a  novel  state  of  facts.  Nothing 
similar,  so  far  as  I  know,  has  been  the  subject  of  decision  in  a 
court  of  law :  [His  lordship  here  gave  a  statement  of  the  facts 
of  the  charter  and  of  the  policy.] 

The  plaintiffij,  to  succeed,  must  establish  that  the  freight  from 
Calcutta  to  England  was  lost  by  a  peril  which  occurred  on  or 
before  the  5th  of  August,  1863,  when  the  last  of  the  thirty  days 
expired,  and  their  contention  is  that  the  facts  stated  in  the  ppe- 
140]  cial  case  do  *so.     I'Le  material  ones  are  these:  the  sliip 
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arrived  at  Soathland  on  the  23d  of  April,  1863,  and  remained 
there  until  the  31st  of  Julj\  Whilst  there  it  sustained  very 
considerable  damage.  Upon  the  4th  of  July  it  arrived  at  Otago, 
and  there  discharged  the  remainder  of  the  cargo,  was  surveyed 
whilst  there,  but  there  being  no  dry  dock  at  the  place,  the  ex- 
tent of  damage  could  not  be  ascertained.  And  I  think  it  must 
be  taken  that  the  master  acted  bondjide,  and  believed  that  with 
some  temporary  repairs  the  ship  would  be  capable  of  proceeding 
in  ballast  to  Calcutta,  and  there  made  fit  to  carry  the  chartered 
cargo  to  England  and  earn  the  freight.  The  temporary  repairs 
were  not  commenced  until  February,  1864,  and  the  ship  re- 
mained at  Otago  (Port  Chalmers)  until  the  14th  of  April.  The 
cause  of  the  delav  is  thus  stated  in  the  14th  paragraph  of  the 
case :  "  The  Sir  William  Eyre  remained  at  Port  Chahners  until 
the  14th  of  April,  1864,  being  prevented  solely  by  want  of  funds 
from  making  the  necessary  preparation  to  proceed  to  Calcutta; 
the  master  had  not  sufficient  funds  to  defray  the  ship's  charges 
and  disbursements,  and  the  liabilities  which  had  been  incurred 
in  Kew  Zealand,  and  not  being  able  to  raise  such  funds  in  New 
Zealand,  nor  Messrs.  Dalgetty,  to  whom  the  ship  was  consigned 
at  Otago,  being  willing  to  advance  him  the  money  he  required 
for  the  purposes  aforesaid,  he  was  obliged  to  wait  until  he  had 
obtained  a  sufficient  remittance  from  the  plaintiffs."  Whilst 
the  ship  was  there  the  master,  in  order  that  it  might  not  be 
wholly  unproductive,  used  it  to  store  coal,  knd  earned  upwards 
of  £700  for  storage  rent.  On  the  14th  of  April  the  ship  sailed 
for  Calcutta,  and  arrived  there  on  the  7th  of  June.  The  master 
immediately  went  to  the  agents  of  De  Mattos,  and  applied 
to  them  to  carry  out  the  charter.  A  copy  of  it  had  several 
months  before  been  forwarded  to  them,  but  De  Mattos  had  be- 
come insolvent  in  the  December  previous,  and  they  had  provided 
no  cargo,  and  absolutely  refused  to  provide  any,  or  to  have  any- 
thing to  do  with  the  ship.  The  ship  was  afterwards  put  into  a 
dry  dock  and  surveyed.  The  surveys  are  set  forth.  On  the 
2d  of  August,  upon  the  receipt,  in  the  United  Kingdom,  of  the 
survey,  dated  the  8th  of  June,  the  plaintiffs  gave  notice  of  aban- 
donment of  the  ship  to  the  underwriters  on  ship,  and  of  freight 
to  the  defendants,  the  underwriters  on  the  freight.  Neither 
were  accepted.  The  ship  in  its  damaged  *state  was  of  [141 
the  value  of  £3000.  On  the  8th  of"  October  the  ship  was 
stranded  in  a  cyclone  and  became  a  wreck.  Paragraph  24  of 
the  case  is  as  follows :  "  It  is  admitted  that  the  sea  damage 
which  the  ship  sustained  at  New  Zealand  during  the  time  co- 
vered by  the  policy  was  such  as  would  have  justifii^d  an  abandon- 
ment and  claim  for  a  constructive  total  1  jss."  There  are  some 
other  statemeuts-in  the  case,  but  the  above  are  the  material  one«. 
5  Eng.  Rep.1  12 
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Upon  these  facts  it  was  conteDded,  first,  that  there  was  a  loss 
of  the  freight  insured  by  perils  of  the  sea  at  New  Zealand,  bj^ 
reason  of  the  damage  sustained  at  Southland  before  the  expira- 
tion of  the  thirty  days.  This  contention,  I  think,  cannot  be  sus- 
tained. The  loss  of  the  ship  no  doubt  causes  a  loss  of  freight, 
but  there  are  two  kinds  of  losses  of  ship,  actual  and  constructive, 
and  so  long  as  a  ship  exists  in  specie,  and  retains  the  character 
of  a  ship,  and  is  dealt  with  as  such,  and  is  capable  of  being  re- 
paired, there  is  no  actual  loss;  there  may  be  the  elements  of 
an  inchoate  constructive  total  loss,  but  to  make  such  a  loss  of 
ship  there  must  be  an  abandonment :  Knight  v.  Faith  (*).  The 
only  case  referred  to  in  the  judgment  of  the  Exchequer  Cham- 
ber upon  this  point  was  Roux  v.  Salvador  (*).  But  it  seems  to 
me  to  have  no  bearing  upon  it  It  was  an  insurance  on  hides 
from  Valparaiso  to  Bordeaux.  The  ship  sprung  a  leak,  and  put 
into  Rio  ;  the  hides  were  found  there  to  be  in  an  incipient  state 
of  putrefaction,  and  it  was  certain  that  if  they  had  been  sent  on 
to  Bordeaux  they  would  have  lost  the  character  of  hides  and 
become  a  mass  of  putrefaction  before  their  arrival.  The  master 
of  the  ship  sold  them  at  Rio,  and  it  was  held  to  be  not  an  ave- 
rage but  a  total  loss,  with  benefit  of  salvage.  I  do  not  see  how 
this  case  bears  upon  the  present.  This  ship,  after  the  expira- 
tion of  the  thirty  days,  existed  in  specie,  was  treated  and  dealt 
with  as  a  ship,  performed  a  two  months'  voyage  from  New 
Zealand  to  Calcutta  without  apparently  exhibiting  any  symptom 
of  weakness  or  damage,  and  was  tendered  by  the  master  to  De 
Mattos'  agents  there  as  a  ship  capable  of  being  repaired  and 
earning  the  insured  freight,  and  was  of  the  value  of  JB3000. 
[Jnder  such  circumstances,  I  think  there  could  not  be  a  loss  of 
freight  by  perils  of  the  sea  until  the  plaintifls  had  elected  not  to 
repair  the  ship  and  not  prosecute  the  voyage  from  Calcutta. 
142]  *Secondly,  it  was  contended  that  there  was  a  construc- 
tive total  loss  of  the  ship  by  the  abandonment  to  the  under- 
writers of  the  ship  on  the  2d  of  August.  The  Court  of  Common 
Pleas  in  a  case.  Potter  v.  Campbell  (*),  which  was  an  action  upon 
a  policy  on  the  ship,  adjudged  that  the  abandonment  was  not 
in  time,  and  that  there  was  not  a  constructive  total  loss  of  ship. 

I  think  this  judgment  right,  and  I  understand  all  my  learned 
brethren  are  of  the  same  opinion.  I  also  agree  with  them  that 
the  constructive  total  loss  of  ship  and  the  validity  of  the  aban- 
donment are  not  the  test  of  the  defendant's  liability,  and  that 
the  question  is  the  same  as  if  there  had  been  no  insurance  on 
the  ship  at  all.  The  main  and  substantial  question  is,  was  the 
freight  from  Calcutta  lost  to  the  plaintiffs  by  perils  of  the  sea? 

^)  15  Q.B.,  649.  O  8  Bing.  N.  C,  266. 

O  16  W.  R.  399.    Printed  papers  in  the  case,  1^. 
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In  iny  opinion  this  is  to  be  determined  by  the  state  of  facts  ex- 
isting at  the  time  the  plaintiffs  elected  not  to  repair  and  pro 
eeeute  the  voyage  from  Calcutta  to  England,  and  is  in  a  great 
measure,  if  not  entirely,  a  question  of  fact  When  the  policy 
was  effected  the  subject  insured  was  freight  expected  to  be 
earned,  and  if  the  ship  had  been  sunk  or  wrecked  before  the 
expiration  of  the  thirty  days  (the  5th  of  August,  1863),  the  de- 
fendants would  have  been  liable,  for  the  expected  freight  would 
have  been  lost  proximately,  indeed  directly,  by  a  peril  of  the 
sea.  But  the  ship  arrived  at  Calcutta,  and  assuming  the  lia- 
bility of  the  defendants  to  be  then  continuing,  it  seems  to  me 
that  the  ordinary  rule  as  to  insurance  on  freight  applies,  viz., 
there  must  have  been  cargo  at  Calcutta  in  order  to  earn  it ;  if 
there  was  no  cargo,  it  might  be  that  the  plaintiffs  might  have 
had  a  cause  of  action  against  t)e  Mattos  for  not  providing  it; 
but  unless  there  was  car^o  the  freight  insured  was  lost  to  the 

) plaintiffs,  not  by  the  perils  of  the  sea,  but  by  the  default  of  Do 
^lattos.  The  ship  arrived  at  Calcutta  on  the  7th  of  June,  and 
was  immediately  tendered  to  De  Mattos'  agent,  under  the  pro- 
vision in  the  charterparty ;  but  he  had  become  insolvent  in 
December  previous,  and  the  agent  declared  that  he  had  no 
cargo  for  the  ship,  and  would  provide  none,  and  did  provide 
none.  Therefore  before  the  extent  of  damage  was  ascertained, 
and  the  election  not  to  repair  made,  the  earning  of  the  freight 
had  become  hopeless,  indeed  impossible,  and  was  in  reality  and 
truth  lost  to  the  plaintiffs  by  a  *cause  wholly  beside,  and  [143 
independent  of,  the  perils  of  the  sea.  It  seems  to  me  a  crucial 
test  that  if  the  ship  had  sustained  no  damage,  and  had  arrived 
at  Calcutta  perfectly  sound  and  seaworthy,  the  freight  would 
have  been  equally  lost,  to  the  plaintiffs.  In  my  opinion  the  ut 
most  that  can  be  said  is,  that  if  De  Mattos  had  been  willing  to 
provide  the  cargo,  and  had  had  it  to  provide,  there  would  have 
been  a  loss  of  the  freight  by  reason  of  the  damage  to  the  ship 
at  New  Zealand.  But  this  hypothetical  loss  is  not  a  loss  by 
jierils  of  the  sea  for  which  underwriters  are  liable.  It  is  a  well 
established  and  settled  rule  that  the  underwriter  is  liable  for  no 
loss  which  is  not  proximately  caused  by  the  perils  insured 
against.  The  maxim,  "  Oiusaproxima  non  remota  spectaiur"  is 
a  fundamental  principle  of  insurance  law.  The  rule  laid  down 
by  Lord  Ellenborough  in  Forbes  v.  Aspinall  (*)  is,  "  that  it  is  in- 
cumbent upon  the  assured,  in  order  to  recover  on  a  policy  on 
freight,  to  prove  that  unless  the  perils  insured  against  had  in- 
tervened the  freight  would  have  been  earned,"  The  facts  statea 
in  the  special  case  disprove  this,  indeed  prove  the  contrary. 
It  has  hitherto  been  assumed  that  De  Mattos  was  bound  to 

0)  18  East.,  325. 
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suppiv  a  cargo  at  Calcutta;  but  it  is  quite  clear  that  he  was  not, 
and  tfiat  he  was  discharged  from  this  obligation  by  the  delay 
at  Xew  Zealand.  In  any  action  brought  against  him  it  would 
have  been  a  material  and  traversable  averment,  that  the  ship 
had  sailed  and  proceeded  from  New  Zealand  to  Calcutta  in  a 
reasonable  time,  and  this  the  delay  at  !New  Zealand  would  have 
disproved.  De  Mattos  was  in  no  way  responsible  for  or  con- 
cerned with  this  delay,  and  its  existence  would  have  been  an 
answer  to  the  action  against  him. 

In  my  opinion,  therefore,  the  freight  was  not  lost  by  perils  of 
the  sea ;  the  proximate  and  direct  cause  of  its  loss  was  the  non- 
existence of  cargo,  and  to  bring  the  perils  of  the  sea  to  bear 
upon  it  two  things  must  have  existed  which  do  not;  one  that 
De  Mattos  was  willing  to  provide  cargo,  although  he  was  under 
no  legal  obligtition  to  do  so  ;  the  other  that  he  had  had  it  to  pro- 
vide. 

For  these  reasons  I  think  the  underwriters  are  not  liable. 
But  a  much  more  important  question  remains  behind,  viz.,  the 
tipplication  of  the  principle  of  constructive  total  loss  of  ship  to 
insurance  on  freight,  ^o  case  has  been  cited,  and  I  believe 
144]  »one  exists,  in  *which  this  has  hitherto  been  done.  The 
doctrine  as  regards  ship  was  conclusively  established  by  this 
house  in  1847,  in  the  case  ot  Irving  v.  Manning  (^).  But  it  must 
be  admitted  by  its  warmest  admirers,  that  its  application  coupled 
with  valued  policies  has  in  many  instances  enabled  shipowners 
to  obtain  and  compelled  underwriters  to  pay  double  the  value 
of  ships  which  the  owners  were  desirous  to  get  rid  of. 

For  the  purpose  of  this  question  it  may  be  assumed  that  De 
Mattos  had  provided  a  cargo,  and  was  ready  and  willing  to  load 
it.  There  are  several  definitions  of  constructive  total  loss,  but 
that  given  by  Chief  Justice  Tindal  in  ^oux  v.  Saloadar  {*)  is 
generally  adopted,  that  where  the  damage  to  the  ship  is  so  great 
from  the  perils  insured  against,  as  the  owner  cannot  put  it  in  a 
state  of  repair  necessary  for  pursuing  the  voyage  insured,  ex- 
cept at  an  expense  greater  than  the  value  of  the  ship  (when  re- 
paired), he  is  not  bound  to  incur  the  expense,  but  is  at  liberty 
to  abandon  and  treat  the  loss  as  a  total  loss  and  recover  the 
whole  amount.  A  constructive  total  loss  of  ship  can  therefore 
only  be  upon  condition  that  the  assured  shall  abandon  the  ship. 
Abandonment  is  of  the  essence  of  it,  it  is  a  different  thine  al- 
together from  total  loss  with  benefit  of  salvage,  of  which  £oux 
V.  Salvador  (')  is  an  instance.  The  word  "  abandon  "  is  one  iu 
ordinary  and  common  use,  and  in  its  natural  sense  well  under- 
stood ;  but  there  is  not  a  word  in  the  English  language  used  iu 

0  1  H.  L.  C,  287.  n  1  Bing.  N.  C,  626,  588. 

(•)  Id.  and  3  Bing.  N.  C,  2«6. 
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a  more  highly  artificial  and  technical  sense  than  the  word 
•*  abandon ;"  in  reference  to  constructive  total  loss,  it  is  defined 
to  be  a  cession  or  transfer  of  the  ship  from  the  owner  to  the 
underwriter,  and  of  all  his  property  and  interest  in  it,  with  all 
the  claims  that  may  arise  from  its  ownership,  and  all  the  profits 
tliat  may  arise  from  it,  including  the  freight  then  being  earned. 
Its  operation  is  as  effectually  to  transfer  the  property  of  the  ship 
to  the  underwriter  as  a  sale  for  valuable  consideration,  so  that 
of  necessity  it  vests  in  the  underwriter  a  chattel  of  more  or  less 
value,  as  the  case  may  be.  In  the  numerous  discussions  which 
preceded  the  final  establishment  of  the  doctrine  of  constructive 
total  loss,  nothing  was  more  strenuously  urged  in  favor  of  it 
than  that  by  abandonment  the  underwriter  became  the  absolute 
owner  of  *the  ship,  a  thing  of  value,  capable  of  being  re-  [145 
paired  and  earning  freight,  if  the  abandonee  thought  fit.  A 
constructive  total  loss  is  grounded  upon  a  calculation.  In  the 
present  case  the  calculation  would  be,  present  value  of  the  ship 
jeSOOO,  expense  of  repairs  £7500,  total  £10,500 ;  against  value 
of  the  ship  when  repaired  £5,264,  freight  which  if  repaired  the 
ship  would  have  earned,  say  £3500,  total  £8764.  The  valued 
freight  was  £4000.  It  would  therefore  be  for  the  pecuniary  in- 
terest  of  an  uninsured  owner  of  ship  not  to  repair,  and  if  in- 
sured to  abandon  the  ship  and  claim  for  a  total  loss ;  but  against 
this  the  underwriter  would  have  the  ship  of  the  value  of  £3000. 
The  present  question  is,  in  such  case  can  the  freight  be  truly 
aaid  to  be  lost  by  perils  of  the  sea  ?  The  assured  has  made  a 
calculation  upon  certain  items,  one  of  which  is  this  very  freight, 
and  satisfied  himself  that  it  is  for  his  pecuniar}^  interest  to  sac 
rifice  it  and  make  no  attempt  to  earn  it,  and  has  by  his  own 
voluntary  act  transferred  the  ship,  by  which  alone  it  could  be 
earned,  to  a  third  person,  and  thus  deprived  himself  of  the  pos- 
sibility of  earning  it  The  freight  is  lost,  remotely  it  may  bo, 
in  consequence  of  sea  damage,  or  in  other  words  the  perils  of 
the  sea,  but  directly  and  proximately  by  the  voluntary  act  of 
the  assured  himself.  The  perils  of  the  sea  may  be  "  the  sine  qua 
non"  but  certainly  they  are  not  the  "  causa  causansJ^  Suppose  the 
underwriter  thought  fit  to  repair  the  ship  and  earn  the  freight, 
as  he  has  a  right  to  do,  the  underwriter  on  freight  would  be 
free,  the  event  would  have  happened  the  not  happening  of  which 
by  reason  of  certain  perils  creates  his  liability.  And  can  it  be 
that  the  right  of  the  assured  and  the  liability  of  the  underwriter 
on  freight  depend  upon  the  conduct  of  a  third  person  a  stranger 
to  both,  and  over  whom  neither  of  them  has  any  control  ? 

But  the  point  seems  to  me  decided  by  the  cases  of  McCarthy 
V.  Abel  (*)  and  the  Scottish  Insurance  Company  v.  Turner  (')  in 

(')  5  East,  888.  O  1  Macq.  Sc.  Ap.,  328,  334. 
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this  house.  In  McCarthy  y.  Abddixx  insurance  had  been  effected 
<>u  homeward  freight  from  Riga.  The  greater  part  of  the  cargo 
had  been  loaded,  but  on  the  7th  of  November,  1800,  the  ship 
was  seized  under  a  Russian  embargo.  On  receipt  of  the  intelli  - 
gence  the  assured  gave  notice  of  abandonment  to  the  under- 
writers on  the  ship  and  on  freight,  he  having  effected  separate 
146]  insurances  with  *different  sets  of  underwriters.  The  em- 
bargo was  taken  off  in  May,  1801,  and  the  ship  arrived  safely 
and  earned  freight.  This  freight  belonged  to  the  underwriter 
on  ship  by  reason  of  the  abandonment,  and  the  assured  brought 
an  action  against  the  underwriter  on  freight  as  for  a  total  loss. 
The  court  held  it  could  not  bo  recovered.  Lord  EUenborougli 
said  it  could  not,  for  two  reasons  ;  first,  that  there  had  been  no 
loss  of  freight  at  all,  as  in  the  event  the  freight  had  been  earned ; 
second,  that  if  it  could  be  considered  in  any  other  sense  lost  to 
the  assured,  it  had  become  so  by  his  own  act  in  abandoning  the 
ship  to  the  underwriter  thereon,  with  which,  and  its  conse- 
quences, the  underwriter  on  freight  had  nothing  to  do.  The 
principle  of  the  second  reason  of  this  judgment  seems  to  me 
directly  against  the  plaintiffs'  contention  in  the  present  case.  I 
will  hereafter  refer  to  the  Scottish  Insurance  Company  v.  Turner 
(') ;  for  my  own  pan  I  am  at  a  loss  to  see  why,  if  the  contract 
of  insurance  of  freight  in  the  present  case  was  of  any  value,  it 
did  not  pass  to  the  underwriter  on  ship  by  the  abandonment, 
so  that  the  plaintiffs'  interest  in  it  was  at  an  end  before  action 
brought;  and  it  is  not  alleged  that  the  action  was  brought  or 
is  now  maintained  for  the  benefit  of  the  underwriter  on  ship. 

But,  secondly,  suppose  the  ship  was  not  insured,  and  that 
upon  the  above  calculation  it  would  have  been  for  the  pecuniary 
interest  of  the  plaintiffs  not  to  repair  but  to  abandon  the  chart- 
erparty  and  the  voyage  to  England.  lie  would  then  have  the 
ship  of  the  value  of  £3000.  Can  it  be  that  he  can  secure  this 
and  at  the  same  time  compel  the  defendants  to  pay  him  the 
freight  as  if  the  ship  had  become  an  actual  wreck  at  ISew  Zeal- 
and ?  There  would  be  no  obligation  upon  the  plaintiffs  to  sell 
the  ship  or  break  it  up,  ^nd  if,  after  they  had  received  the  sum 
claimed  (£4000),  they  thought  fit  to  repair  it,  there  would  then 
be  a  ship  sailing  the  sea,  and  earning  freight,  which  had  by  con- 
struction of  law  been  totally  lost.  Nor  is  there  any  reason  wh}', 
by  applicaticm  of  the  same  principle,  the  ship  might  not  be  to- 
tally lost  half  a  dozen  times  over  wuth  the  same  result? 

But  it  is  said  the  plaintiffs  have  abandoned  the  freight.  It  is 
true  that  in  one  sense  they  have  abandoned  it,  they  have  thrown 
up  the  adventure,  and  if  there  was  anything  to  earn  have,  so  far 
147]  *  ^^  5n  them  lay,  deprived  the  defendants  of  the  posibility 
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of  its  being  earned.  But  they  have  made  no  abandonment 
in  the  sense  of  transferring  to  the  defendants  a  thing  of  value, 
anything  which  might  ^o  in  part  to  indemnify  them  against  the 
payment  of  the  loss.  The  abandonment  was  a  mockery,  there 
was  nothing  to  abandon,  not  even  a  right  of  action  against  De 
Mattos  for  not  loading  the  ship.  It  is  an  abuse  of  language  to 
call  this  an  abandonment  of  freight  in  the  sense  and  meaning 
of  the  word  in  reference  to  a  constructive  total  loss. 

In  the  case  of  ScoUish  Insurance  Company  v.  Tamer  ('),  there 
were  separate  insurances  on  sljip  and  freight.  The  ship  sus- 
tained such  damasfe  as  to  justify  an  abandonment,  but  it  was 
not  known  until  3ie  arrival  of  the  ship  with  her  cargo  at  the 
port  of  discharge.  The  plaintiff  then  abandoned  to  both  sets 
of  underwriters.  The  underwriters  on  ship  seem  to  have  ac- 
cepted the  abandonment  and  became  entitled  to  the  freight. 
The  plaintiff  then  brought  an  action  against  the  underwriters 
on  freight  and  claimed  a  total  loss.  He  contended  (the  precise 
contention  of  the  plaintiffs  here)  that  the  real  cause  of  the  loss 
to  him  was  the  perils  insured  against,  that  the  abandonment 
of  the  ship  was  a  legal  and  proper  act  superinduced  by  these 
perils ;  that  it  made  no  difference  to  him  that  the  freight  was 
earned  by  the  master  of  the  ship,  who  became  agent  to  the  uu- 
derwritera  on  ship  by  the  abandonment,  as  it  was  lost  to  him. 
The  Court  of  Session  in  Scotland  held  him  entitled  to  recover, 
but  your  lordships  reversed  the  judgment,  and  held  that  the 
freight  was  lost  to  the  plaintiff  by  his  own  election  in  aban- 
doning to  the  underwriters  on  the  ship,  and  not  by  the  perils 
which  caused  or  led  to  that  election.  This  appears  to  strike  at 
the  root  of  the  argument  on  behalf  of  the  plaintiff,  that  the 
freight  was  lost  by  the  damage  sustained  at  New  Zealand.  It 
was  said  this  case  did  not  govern  the  present,  because  the  aban- 
donment was  after  the  freight  was  earned.  I  do  not  see  how 
this  affects  the  principle  of  the  judgment.  But  in  the  case  of 
McCarthy  v.  Ahel  (*)  the  abandonment  was  before  the  freight 
was  earned. 

I  think  these  cases  have  a  distinct  bearing  upon  the  present 
question.  The  plaintiffs  could  have  repaired  the  ship,  but,  for 
their  own  pecuniary  interest,  elected  not  to  do  so,  and  abandoned 
it.  *  The  present  question  is,  did  they  thereby  secure  to  [148 
themselves  the  sum  insured  on  freight  as  if  the  ship  had  gone  to 
the  bottom  at  New  Zealand,  or  did  they  discharge  the  under- 
writers on  freight  ? 

There  is  a  farther  subordinate  point,  viz.,  that  the  defendants 
wefe  discharged  by  the  delay  at  Otago.  I  have  already  said  that 
in  my  opinion  De  Mattos  was  thereby  discharged  from  the  obli- 
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gation  to  load  the  ship.  lie  was  entitled  to  have  the  ship  dis- 
patched from  New  Zealand  in  a  reasonable  time,  and  he  was 
neither  directly  nor  indirectly  concerned  with  the  want  of  funds 
wherewith  to  repair  her  between  July,  1863,  and  February,  1864. 
The  ship  was  used  for  a  very  considerable  time  as  a  store  ship, 
a  purpose  quite  beside  and  foreign  to,  indeed  inconsistent  with, 
the  due  prosecution  of  the  voyage  contemplated  by  the  charter 
and  the  policy  of  insurance.  The  time  is  not  statfid,  but  it  must 
•aave  been  considerable,  as  the  storage  rent  amounted  to  between 
jeven  and  eight  hundred  pounds.  Looking^t  the  time  actually 
jccupied  by  the  repairs  and  by  the  voyage  to  Calcutta,  the  ship 
ought  to  have  been  there  in  October  or  jS'ovember,  1863,  and 
no  one  can  tell  what  would  have  been  theconsequenceif  it  had 
arrived  before  De  Mattos'  failure,  and  had  found  a  cargo  await- 
ing its  arrival  by  the  carriage  of  which  a  good  freight  would 
have  been  earned.  It  might  have  materially  aiFected  the  judg- 
ment of  the  plaintifts  as  to  repairing.  It  may  be  said  that  the 
occasion  of  the  delay  was  the  perils  insured  against,  and  had 
there  been  no  daniJige  there  would  have  been  no  delay.  But. 
the  underwriters  on  freight  were  under  no  obligation  to  make 
these  repairs,  or  provide  funds  for  the  purpose.  The  delay  for 
a  time  necessary  to  make  them  was  excusable;  but  the  delay 
from  July  to  February  consequent  upon  the  misunderstanding 
between  the  plaintiffs  and  their  agent  at  O.tago  as  to  advances 
seems  to  me  to  be  the  misfortune  of  the  plaintiffs,  and  one  with 
which  the  defendants  are  in  no  way  connected.  I  agree  with 
the  judgment  of  the  Court  of  Common  Pleas,  that  great  and 
substantial  delay  is  attributable  to  the  plaintiffs  in  keeping  the 
ship  at  Otago,  and  is  traceable  to  causes  for  which  they  and  the 
master  were  alone  answerable,  and  not  to  sea  perils.  The  qaes- 
tion  is,  does  this  delay  discharge  the  defendants  ?  The  case  of 
149]  Mount  V.  Larku}s(^)sLnd  thejudgmentof*Chief  Justice  Tin- 
dal,  were  much  relied  on.  He  says  that  the  voyage  •'  commenced 
after  an  unreasonable  interval  of  time  becomes  a  voyage  at  a 
different  period  of  the  year,  at  a  more  advanced  age  of  the  ship, 
and  in  short  a  different  voyage  from  that  prosecuted  with  rea- 
sonable and  ordinary  diligence;  the  risk  is  altered  from  that 
which  was  intended  by  all  parties  when  the  policy  was  effected." 
Besides  this,  it  seems  to  me  that  persons  who  carry  on  the 
business  of  underwriting  have  a  right  to  have  the  voyage  in- 
sured prosecuted  with  due  and  reasonable  dispath,  m  order 
that  their  risk  may  be  determined  within  a  reasonable  time. 
There  can  be  no  doubt  as  to  the  delay.  The  question  is,  do  the 
facts  stated  in  the  special  case  excuse  it  as  between  the  plain- 
tiffs and  the  underwriters  on  freight?     I  think  they  do  not. 
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The  law  and  all  the  cases  on  the  subject  will  be  found  in  Mr. 
Arnould's  book  (*). 

The  result  is,  that  in  my  opinion  there  are  only  two  ways  by 
which  the  plaintiffs  below  can  establish  a  case  against  the  de- 
fendants. One  is,  that  the  sea  damage  at  New  Zealand  being 
such  as  would  have  justified  an  abandonment  and  a  claim  for  a 
constructive  total  loss  of  ship,  was  a  loss  of  the  freight  by  perils 
of  the  sea  at  New  Zealand,  and  entitled  the  plaintiffs  to  main- 
tain an  action  upon  a  writ  sued  out  immediately  after  this  da- 
mage occurred.  This  I  think  not  sustainable,  and  that  until 
the  plaintiffs  elected  not  to  repair  and  not  to  prosecute  the  voy- 
age from  Calcutta,  there  was  not  a  loss  of  the  freight "  by  perils 
of  the  sea"  in  any  sense.  The  other  argument  of  the  plaintiff 
is,  that  all  the  circumstances  of  the  case,  including  the  election 
not  to  repair  and  the  abandonment  of  the  ship  and  freight  in 
August,  1864,  constituted  a  loss  of  the  freight  by  perils  of  the 
aea.  I  have  already  stated  at  length  why  I  think  they  do  not.  It 
may  suffice  to  state  here  that  one  of  these  circumstances,  viz., 
that  no  cargo  ever  existed  whereby  freight  could  be  earned, 
created  the  real  and  actual  loss  of  freight  before  the  election 
not  to  repair  and  the  abandonment  were  made,  and  that  this, 
and  not  a  peril  of  the  sea,  was  the  direct  and  proximate  cause 
of  the  loss  of  freight  to  the  plaintiffs. 

♦The  liability  01  the  underwriters  is  upon  a  written  con-  [150 
tract,  if  the  contract  be  that  they  shall  pay  jE-1000  if  the  ship 
should  sustain  damage  from  the  perils  insured  against  on  the 
voyage  from  the  Clyde  to  New  Zealand  and  the  thirty  days 
there,  to  such  an  extent  that  a  prudent  uninsured  owner  would 
not  have  repaired,  or  in  other  words  be  a  wager  policy 
that  such  damage  should  not  occur,  the  underwriters  are  liable. 
On  the  other  hand,  if  the  contract  be  one  of  indemnity,  and  that 
it  is  essential  for  the  plaintiffs  to  show  that  the  freight  insured 
was  lost  to  them  by  reason  of  such  damage,  the  underwriters 
are  not  liable,  for  as  a  matter  of  fact  it  is  established  beyond 
doubt  or  controversy  that  the  freight,  and  all  remedy  in  respect 
to  it,  was  lost  to  the  plaintiffs  by  the  insolvency  of  De  Mattos 
and  its  consequences,  and  the  unjustifiable  detention  and  delay 
of  the  ship  at  New  Zealand. 

The  facts  stand  in  the  following  order :  First,  policy  on 
freight ;  secondly,  damage  to  ship  capable  of  being  repaired, 
hut  to  such  an  extent  as  to  make  repair  not  prudent  for  ship- 
owner; thirdly^  failure  of  charterer  to  provide  cargo  wherewith 
to  earn  the  freight;  fourthly,  election  not  to  repair. 

The  question  is,  are  the  underwriters  on  the  freight  liable 
ander  these  circumstances  ?    I  think  they  are  not. 
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I  answer  your  lordships'  first  question,  that  there  was  not  a 
loss  by  the  perils  insured  against  during  the  term  of  policy. 

1  answer  the  second,  that  notice  of  abandonment  either  of  ship 
or  freight  was  not  necessary  in  one  sense  of  the  word  ^^  aban- 
donment;" but  notice  of  the  election  of  the  assured  not  to  re- 
pair, and  to  give  up  and  abandon  the  voyage,  was,  under  the 
circumstances,  necessary  to  enable  the  assured  to  maintain  an 
action  against  the  underwriters*. 

I  answer  the  third  question,  that  if  notice  of  abandonment 
was  necessary  it  was  not  given  in  time. 

I  answer  the  fourth  question,  that  the  notice  of  abandonment 
of  ship  does  not,  as  such,  affect  the  right  of  the  plaintiffs  upon 
the  policy  on  freight. 

I  answer  the  fifth  question,'  that  there  was  such  conduct  on 
the  part  of  the  assured  as  discharged  the  underwriters  from 
their  liability  upon  the  policy  on  freight 
151]      *I  answer  the  sixth  question,  that  judgment  ouglit  to 
be  given  for  the  appellants. 

1873.  May  5.  Lord  Chklmsford  :  My  lords,  this  is  a  case 
of  some  novelty,  and  from  the  difference  of  opinion  which  has 
existed  upon  it  amongst  the  judges  must  be  regarded  as  not  en- 
tirely free  from  difliculty. 

The  action  is  upon  a  policy  of  insurance  upon  freight  to  be 
earned  by  a  ship  called  the  Sir  William  Eyre,  of  which  the 
plaintiffs  were  owners  as  mortgagees  under  a  charterparty  en- 
tered into  with  one  De  Mattos  on  the  9th  of  February,  1863,  by 
which  it  was  agreed  that  the  ship  should  proceed  to  New  Zea- 
land with  a  cargo  for  the. owners'  benefit,  and  having  arrived  and 
discharged  the  same,  and  being  made  tight,  staunch,  and  strong, 
and  everywav  fitted  for  the  voyage,  should  proceed  to  Calcutta, 
and  there  bemg  tight,  staunch,  and  strong,  and  everyway  fitted 
for  the  voyage,  should  load  from  the  factore  of  the  freighter  a 
full  and  complete  cargo,  and  convey  it,  for  certain  stipulated 
freight,  to  Liverpool  or  London. 

The  policy  of  insurance  is  "  lost  or  not  lost  at  and  from  Clyde 
to  Southland  while  there,  and  thence  to  Otago  (New  Zealand), 
and  for  thirty  days  in  port  there  after  arrival."  The  subject  of 
the  insurance  is  "  £4000  on  homeward  chartered  freight." 

The  Sir  William  Eyre  arrived  at  Bluff  Harbor,  Southland,  on 
the  23d  of  April,  1868.  While  there  she  drifted  and  took  the 
ground,  and  remained  aground,  floating  at  intervals  till  the  29th 
of  May.  On  that  day  a  violent  gale  arose,  and  again  the  ship 
took  the  ground,  and  remained  fixed  till  the  4th  of  June.  After 
that  she  grounded  again,  and  was  not  finally  got  off  till  the  1st 
of  July,  when  she  left  for  Dunedin ;  and  she  arrived  at  Port 
Chalmers,  which  is  the  port  of  Dunedin,  on  the  4th  of  July. 


VoL  VI.]  ENGLISH  AND  IRISH  APPEALS. 


Kankin  v.  Potter.  1873 


Surveys-  were  h^ld  on  her  at  Bluff  Harbor  and  also  at  Port 
Chalmers ;  but  in  neither  of  these  places  could  the  extent  of  the 
damage  sustained  by  her  grounding  be  ascertained,  as  it  was 
necessary  for  that  purpose  that  she  should  be  taken  into  a  dry 
<Iock,  or  put  on  a  patent  slip,  neither  pf  which  existed  in  New 
Zealand,  nor  was  to  be  found  anywhere  nearer  than  Port  Sydney, 

While  the  Sir  William  Eyre  remained  at  Port  Chalmers  the 
♦captain  permitted  her  to  be  stored  with  coals,  for  which  [152 
he  received  a  rent. 

In  Februaiy,  1864,  the  captain  received  funds,  by  means  of 
which  he  had  certain  repairs  done  which  had  been  recommended 
by  the  surveyors,  to  enable  the  ship  to  proceed  in  ballast  to  Cal- 
cutta. On  the  14th  of  April,  1864,  these  repairs  having  been 
completed,  the  Sir  William  Eyre  left  Port  Chalmers,  and  she 
arrived  at  Calcutta  on  the  7th  of  June,  1864. 

Upon  her  arrival  the  master  applied  to  the  agents  of  De 
Mattos  to  carry  out  the  charterparty.  They,  however,  had  re* 
ceived  information  that  De  Mattos  had  failed  and  stopped  pay- 
ment in  December,  1868,  and  they  refused  to  have  anything  to 
do  with  the  ship,  or  with  providing  a  cargo. 

The  Sir  William  Eyre  was  then  put  into  dry  dock  and  sur- 
veyed, and  it  was  discovered  that  the  damage  she  had  sustained 
in  New  Zealand  was  much  greater  than  had  been  supposed,  and 
that  the  cost  of  repairing  her  would  exceed  her  value  after  being 
repaired.  Whereupon,  in  the  month  of  August,  1864,  the  ^ 
plaintiifs  gave  notice  of  abandonment  to  the  defendant  the  un- 
derwriter on  freight,  and  a  similar  notice  was  given  by  them  to 
the  underwriters  on  ship:. but  neither  of  the  notices  was  ac- 
cepted by  the  underwriters. 

Upon  the  argument  of  the  case  in  the  Court  of  Common 
Pleas  it  was  held  that  the  plaintiffs  were  not  entitled  to  recover, 
on  the  ground  that  there  was  no  absolute  loss  of  the  ship,  and 
consequently  no  total  loss  of  the  freight;  and  that  the  notice 
of  abandonment  which  was  necessary  to  convert  a  partial  into 
a  total  loss  was  not  sufficient.  Upon  appeal  to  the  Court  of 
Exchequer  •  Chamber,  the  judgment  of  the  Court  of  Common 
Pleas  was  reversed,  on  the  ground  that  the  loss  of  the  freight 
was  not  a  partial  loss,  but  one  that  was  total  and  absolute. 

Two  of  the  judges  in  the  Exchequer  Chamber  expressed  an 
opinion  that  supposing  it  to  be  doubtful  whether,  if  no  notice  of 
abandonment  of  either  ship  or  freight  had  been  given,  the  un- 
derwriters on  freight  would  have  been  liable,  yet  as  notice  of 
abandonment  was  in  fact  given  to  the  underwriters  on  the  ship, 
and  was  clearly  in  their  opinion  given  in  sufficient  time,  the  ship 
belonged  to  the  underwriters,  and  it  therefore  became  impossible 
for  the  ♦owners  to  earn  the  chartered  freight,  of  which  [153 
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there  was  conseqaently  an  actual  and  not  mei^ly  a  constructive 
total  loss. 

Upon  this  appeal  from  the  judgment  of  the  Exchequer 
Chamber  the  questions  raised  were : 

1st.  Whether  there  was  an  actual  total  loss  of  the  chartered 
freight  by  perils  insured  against  during  the  term  of  the  policy  ? 

2d.  W  hether  notice  of  abandonment  either  of  ship  or  freight, 
or  both,  was  necessary  to  enable  the  phiintiiFs  to  recover  for  a 
total  loss  on  the  policy  on  freight  ? 

3d.  If  notice  of  abandonment  was  necessary,  whether  the 
notice  was  given  in  time  ? 

4th.  Whether  the  conduct  of  the  plaintiffs,  the  owners  of  the 
ship,  after  the  time  of  the  injury  sustained  by  her  at  New  Zea- 
land, was  such  as  to  discharge  the  underwriters  from  their  lia- 
bility upon  the  policy  on  freight? 

First,  upon  the  question  as  to  the  loss  of  the  freight,  it  is 
necessary  to  bear  in  mind  the  exact  nature  of  theinsuranoe.  The 
freight  insured  is  chartered  freight  upon  a  cargo  to  be  loaded 
on  board  the  Sir  William  Eyre,  at  Calcutta,  and  to  be  conveyed 
to  Liverpool  or  London.  The  voyage  insured  is  a  voyage  "  at 
and  from  Clyde  to  Southland,  while  there,  and  thence  to  Otago 
^ew  Zealand),  and  for  thirty  days  in  port  there,  after  arrival." 
n  other  words,  it  is  an  insurance  that  the  assured  shall  not  be 
prevented  earning  the  freight  under  the  charterpartj^  by 
any  perils  of  the  sea  which  might  happen  on  the  voyage  from 
Clyde  to  Otago,  and  for  thirty  days  afterwards.  As  this  out- 
ward voyage  is  entirely  distinct  from  that  on  which  the  freight 
was  to  be  earned,  and  as  no  right  to  such  freight  could  possibly 
accrue  until  the  arrival  of  the  Sir  William  Eyre  at  Calcutta,  the 
loss  of  freight  could  only  happen  by  such  damage  to  the  ship 
by  the  perils  of  the  sea  during  the  time  covered  by  the  policy 
as  would  prevent  the  assured  from  earning  the  chartered  freight 
on  the  voyage  from  Calcutta  to  England. 

It  is  admitted  that  the  sea  damage  which  the  ship  sustained 
at  New  Zealand,  during  the  time  covered  by  the  policy,  was 
such  as  would  have  justified  an  abandonment,  and  a  claim  for  a 
constructive  total  loss.  The  owners  might,  if  they  pleased,  have 
repaired  the  ship,  and  she  might  hav€  been  sent  to  Calcutta  in 
a  fit  state  for  a  voyage  from  thence  to  England.  But  they 
154]  merely  efiected  '^'temporary  repairs  sufficient  to  enable  the 
ship  to  reach  Calcutta;  and  on  her  arrival  there  a  survey  dis- 
closed the  extensive  nature  of  the  injuries  which  she  bad  sus- 
tained in  fTew  Zealand,  and  the  consequent  impossibility  of  her 
performing  the  homeward  voyage  without  such  an  amount  of 
repairs  as  would  have  cost  more  than  what  her  value  would 
have  been  when  repaired.    Upon  this  fact  being  a8certaine<l| 
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notice  of  abandbnment  was  given 'tor'the  underwriters,  which, 
if  sufficient,  would  have  entiUed  the  shipowners  to.  recover  for 
a  total  loss.  -w /•*..', -^ 

Upon  these  facts  and  circumstances  the  first  qul^kVon  ^n^s, 
was  there  a  total  loss  of  the  freight  during  the  period 'ccitvefecl 
by  the  policy  ?  *  •    • 

In  determining  this  question,  I  think  it  right  to  leave  out  of 
consideration  the  fact  of  the  insolvency  of  De  Mattos  before  the 
arrival  of  the  ship  at  Calcutta,  because,  although  one  of  the 
learned  judges  whose  assistance  your  lordships  had  upon  the 
hearing  of  the  appeal,  delivered  an  opinion  that  "  the  freight 
was  not  lost  by  perils  of  the  sea,  but  that  the  proximate  and 
direct  cause  of  its  loss  was  the  non-existence  of  cargo,'*  it  ap- 
pears to  me  that  this  is  not  a  correct  view  of  the  case.  Between 
the  underwriters  and  the  assured  on  freight  the  question  is, 
whether  the  ship  had  sustained  such  damage  in  Kew  Zealand 
as  to  prevent  her  arrivins^  at  Calcutta  in  such  a  state  of  sea- 
worthiness as  would  enable  her  to  be  tendered  to  the  charterer 
in  the  terms  of  the  charterparty,  as  being  '^  tight,  staunch,  and 
strong,  and  ever^'way  fitted  for  the  voyage  "  to  England.  Upon 
this  question  it  is  obviously  immaterial  whether  a  cargo  would 
have  been  provided  at  Calcutta  or  not.  The  loss  for  which  the 
underwriters  are  liable  (if  at  all)  cannot  depend  upon  such  a 
contingency ;  and  if  it  could,  it  must  be  observed  that  their  lia- 
bility attached  long  before  the  insolvency  of  De  Mattos,  which 
happened  in  December,  1868,  months  after  the  ship  had  sus- 
tained the  sea  damage  for  which  the  claim  upon  the  under- 
writers is  made. 

In  the  arguments  the  counsel  for  the  appellant  complicated 
the  question  by  introducing  the  consideration  of  the  conduct  of 
the  plaintifis  with  reference  to  the  policy  on  the  ship,  as  bearing 
upon  their  rights  under  the  policy  on  freight.  It  appears  to  me 
that  this  cannot  properly  be  done  in  this  case,  where  the  injury 
to  *the  ship  was  practically  not  reparable.  The  contracts  [155 
are  entirely  independent  of  each  other,  and  between  difiTereut 
parties.  The  rights  and  liabilities  under  the  policy  on  freight 
ought  to  be  determined  without  reference  to  what  may  have 
been  done,  or  omitted  to  be  done,  by  the  assured  on  a  policv 
on  the  ship  upon  which  his  rights  under  that  policy  may  depena. 

A  plain  and  clear  view  upon  the  facts  and  circumstances  of 
the  case  can  only  be  obtained  by  renaoviug  the  policy  on  the 
ship  out  of  the  way,  and  looking  at  the  case  as  if  there  were  no 
other  policy  in  existence  but  that  on  freight.  Under  this  policy, 
it  seems  to  me  that  the  only  question  is  whether,  by  the  perils 
of  the  sea,  the  ship  was  so  damaged  at  New  Zealand,  during  the 
term  of  the  policy,  as  to  be  rendered  incapable,  unless  safiieiently 
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repaired,  of  performkigtbe'  voyap:e  from  Calcutta  to  England, 
for  which  soe  was  eKartered.  Upon  that  subject  it  appears, 
from  thc'.a^Jpisgibn  to  which  I  have  already  adverted,  that  the 
sej^  dania^^was  such  as  would  have  justified  an  abandonnient 
-^  'Ala4  yaim  for  a  constructive  total  loss.  By  this  I  understand 
••thiif  the  amount  of  damage  was  such  that  a  prudent  uninsured 
owner  would  not  have  incurred  the  expense  of  repairing  the 
ship.  And  this  appears  clearly  from  afarther  admission  stated  in  . 
the  report  of  this  case  in  the  Court  of  Common  Pleas  ('),  viz.,  that 
the  cost  of  repairing  the  vessel  at  Calcutta,  so  as  to  make  her  sea- 
worthy for  currying  a  cargo  to  England,  would  have  exceeded 
the  value  of  the  ship  when  repaired,  plus  the  difference  between 
the  chartered  freight  and  the  current  freight,  which  would  amount 
to  about  X450.  No  prudent  man  would,  In  such  a  state  of 
things,  incur  the  expense  of  repairing  the  ship;  and  the  ship- 
owners electing  not  to  repair  were  entitled  to  consider  the  char- 
ter at  an  end,  and  the  chartered  freight  as  totally  lost  by  a  peril 
of  the  sea. 

Secondly :  The  next  question  to  be  considered  is,  wJiether  the 
assured  can  recover  against  the  underwriters  without  a  notice 
of  abandonment.  The  counsel  for  the  appellants  argued  that 
by  the  law  of  marine  insurance  a  notice  of  abandonment  is  in 
every  case  required,  just  as  by  the  law  merchant  notice  of  dis- 
honor is  upon  bills  of  exchange.  The  rule  as  to  abandonment 
seems  to  be  that  which  was  referred  to  by  Mr.  Justice  Blackburn, 
156]  ^s  contained  *in  Mr.  Phillips' book  on  Insurance,  sect. 
1491,  where  he  says:  "An  abandonment  being  a  transfer,  it 
can  be  requisite  only  where  there  is  some  assignable  transfer- 
able subject  on  which  it  can  operate.  When  nothing  remains 
to  be  assigned  or  transferred  an  abandonment  is  useless  and 
unnecessary.^'  It  must  be  observed  that  "  abandonment"  and 
"  notice  of  abandonment"  are  two  distinct  and  separate  things, 
though  they  are  frequently  confounded  together  in  expression. 

W  nere  a  notice  of  abandonment  is  given  it  is  conclusive  proof 
that  the  assured  intends  to  claim  from  the  underwriters  for  a 
total  loss;  and  then  the  assured  must  (as  Lord  Cottenham  said 
in  Stewart,  v.  Greenock  Marine  Insurance  Company  ('),  "  give  up 
to  the  underwriters  all  the  remains  of  the  property  recovered, 
together  with  all  the  benefit  and  advantage  belonging  or  inci- 
dent to  it;  or  rather"  (he  adds)  **  such  property  vests  in  the  un- 
derwriters." 

Butalthoughan  abandonment  or  cession  must  be  the  necessary 
result  of  every  claim  for  a  total  loss,  it  does  not  follow  that  no- 
tice of  this  abandonment  must  always  be  given  to  the  under- 
writers before  a  total  loss  can  be  claimed. 

O  Law  Kep.,  5  C.  P.,  351.  O  2  H.  L.  C,  188. 
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It  was  argiied  at  the  bar,  on  the  authority  of  the  case  of 
Knight  v.  Faith  (*),  that  in  every  case  where  the  subject  matter 
insured  exists  in  specie,  though  in  a  damaged  state,  a  notice  of 
abandonment  is  necessary  to  entitle  the  assured  to  make  a  claim 
as  if  it  had  been  actually  destroyed.  This  was  the  opinion  ex- 
pressed by  Lord  Campbell  in  delivering  the  judgment  of  the 
court  in  that  case.  The  necessity  for  a  notice  of  abandonment 
was  not  considered  upon  the  first  argument,  bat  the  conrt  desired 
to  hear  the  case  farther  argued  on  the  question  whether,  under 
the  circumstances  of  the  case,  the  plaintiii*s  could  claim  for  a 
total  loss  without  giving  notice  of  abandonment.  It  seems  to 
liave  been  quite  unnecessary  for  the  determination  of  the  case 
to  introduce  this  question,  because  the  circumstances  were  such 
that  the  assured  could  not  have  b^en  entitled  to  recover  for  a 
total  loss  if  he  had  given  the  most  timel v  and  sufficient  notice 
of  abandonment.  Lord  Campbell  had  before,  in  the  case  of 
FUmb^g  v.  Smith  (*),  stated  the  rule  as  to  notice  of  abandonment 
in  the  *same  unqualified  terms,  saying :  "  According  to  all  [157 
the  old  authorities,  a  constructive  total  loss  can  only  entitle  the 
ownera  to  recover  as  for  an  actual  total  loss,  by  a  notice  of  aban- 
donment." 

It  had  been  previously  decided  by  the  Excheqifer  Chamber, 
in  the  case  of  itouz  v.  Salvador  (^),  that  notice  of  abandonment 
was  unnecessary  where  it  could  be  of  no  use  to  the  underwriters, 
who,  in  that  case,  if  they  had  received  notice  of  the  loss,  could 
have  exercised  no  control  over  the  goods  insured,  nor  by  any 
interference  have  altered  the  consequences.  The  case  was  an 
action  upon  a  policy  of  insurance  upon  hides  from  Valparaiso 
to  Bordeaux.  On  the  voyage  the  hides  were  found  to  be  in  a 
state  of  putridity,  occasioned  by  a  leak  in  the  ship,  and  they  were 
sold  for  a  fourth  of  their  value  at  liio  Janeiro.  The  assured  re- 
ceived the  news  of  the  damage  to  the  hides  and  of  their  sale  at 
the  same  time.  The  Court  of  Common  Pleas  (*)  gave  judgment  . 
for  the  defendant,  the  underwriter,  on  the  ground  that  the  as- 
sured could  not  recover  as  for  a  total  loss  without  a  notice  of 
abandonment.  But  this  judgment  was  reversed  in  the  Court 
of  Exchequer  Chamber;  and  Lord  Abinger,  in  a  very  efaborate 
and  carefully  considered  judgment,  laid  down  the  principle  as 
to  notice  of  abandonment  when  an  assured  claims  for  a  total  loss 
and  part  of  the  subject  insured  remains  in  specie,  that  notice  is 
only  necessary  to  be  given  where  upon  receiving  it  the  under- 
writers  could  do  something  in  the  exercise  of  their  right  over 
the  salvage.  In  that  case,  the  assured  receiving  the  news  of  the 
damage  to  the  hides  and  of  the  sale  of  them  at  the  same  time, 

O  15  Q.  B.,  640.  (*)  8  Bing.  N.  C,  366. 

O  1  H.  L.  C,  685.  i*)  1  Bing.  N.  C,  526. 
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a  notice  of  abandonment  to  the  underwriters  would  have  been 
idle  and  useless. 

In  Farnworth  v.  Hyde  ('),  under  similar  circumstances  of  the 
loss  of  the  ship  insured,  and  of  her  sale  having  reached  the  as- 
sured at  the  same  time,  it  was  held  that  the  underwriters  were 
liable  for  a  total  loss  without  notice  of  abandonmen  t.  This  seems 
to  place  the  rule  as  to  notice  of  abandonment  on  a  reasonable 
foundation.  No  prejudice  can  possibly  arise  to  the  underwriters 
from  witholding  a  notice  where  it*is  wholly  out  of  their  power 
to  take  any  steps  to  improve  or  alter  their  position. 

Upon  this  ground,  therefore,  I  am  of  opinion  that  there  was 
158]  ^o  *neces8ity  for  the  assured  in  this  case  to  give  notice 
of  abandonment  of  the  chartered  freight  to  the  underwriters. 
Mr.  Justice  Willes,  in  delivering  judgment  in  the  Court  of 
Common  Pleas,  apparently  adopting  the  rule  as  laid  down  in 
Knight  v.  Faith  ('),  said :  *'  The  general  rule  of  insurance  law 
applies,  that  where  the  thing  exists  in  specie  (and  here  the  thing 
insured,  viz.,  the  chance  of  earning  the  freight,  did  survive  the 
risk)  and  can  be  restored,  though  at  an  improvident  expense, 
in  order  to  make  a  total  loss  there  must  be  an  abandonment." 
But  I  am  at  a  loss  to  understand  what  chance  of  earning  the 
freight  can  'be  said  to  have  existed  after  the  ship  Sir  Williani 
Eyre,  mentioned  in  the  charterparty,  had  sustained  such  sea 
damage  as  to  render  her  incapable  of  performing  the  voyage  by 
which  the  freight  was  to  be  earned,  and  had  become  at  the 
election  of  the  owners  a  total  loss.  The  underwriters  could  not 
have  substituted  any  other  ship,  and  tendered  her  to  the  char- 
terer in  performance  of  the  charterparty  on  the  owner's  part 

It  was  suggested  in  argument  that  the  underwriters  on  freight, 
if  they  had  had  timely  notice  of  abandonment,  might  have  ar- 
ranged with  the  underwriters  on  ship  to  repair  the  ship  at  their 
joint  expense,  and  have  sent  her  on  to  Calcutta,  and  tendered 
her  to  De  Mattos  in  fulfillment  of  the  owner's  contract.  But 
this  is  the  suggestion  of  a  mere  possibility,  and  contains  in  it 
nothing  practical,  nor  can  it  reasonably  be  taken  into  account 
in  judging  of  the  rights  and  liabilities  of  the  parties.  I  have 
no  difficulty  in  coming  to  the  conclusion  that  there  was  no  ne- 
cessity for  any  notice  of  abandonment  of  the  chartered  freight 
to  the  underwriters  on  freight. 

Thirdly:  This  being  my  opinion,  it  seems  to  me  wholly  un- 
necessary to  consider  whether  the  notice  of  abandonment  which 
was  given  was  given  in  time.  The  rule  is,  where  notice  of 
abandonment  is  necessary  it  must  be  given  in  a  reasonable  time 
after  information  of  the  damage  which  has  occurred  to  the  sub- 
ject of  insurance.    Whether  sufficient  notice  was  given  depends 

O  18  C.  B.  (N.  S.),  835.  O  15  Q.  B ,  (J49. 
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upon  the  facts  of  each  particular  case,  and  the  decision  upon  one 
case  can  be  no  authority  or  guide  upon  any  other.  I  must  there- 
fore decline  to  express  any  opinion  with  which  of  the  learned 
judges  I  should  be  disposed  to  agree  upon  this  question. 

♦Fourthly :  There  only  remains  to  consider  the  question  [159 
whether  the  conduct  of  the  owners  of  the  ship  after  the  damage 
she  sustained  was  such  as  to  discharge  the  underwriters  on 
freight.  Upon  this  I  have  already  incidentally  made  some  ob- 
servations. It  is  unnecessary  to  examine  in  detail  the  various 
acts  by  which  it  was  contended  that  the  owners  had  elected  to 
retain  the  ship,  and  to  come  upon  the  underwriters  merely  for 
a  partial  loss.  I  think  that  they  Lad  precluded  themselves  by 
dealing  as  they  did  w^ith  the  ship,  and  also  by  delaying  so  long 
their  claim  for  a  total  loss.  But  I  do  not  see  how  the  conduct 
of  the  shipowners,  however  it  may  aftect  their  rights  under  one 
contract,  can  have  any  influence  on  their  rights  and  the  liabili- 
ties of  another  party  under  a  separate  and  independent  contract. 
If  the  sea  damage  which  the  ship  sustained  in  if  ew  Zealand  was 
such  as  to  reduce  her  to  a  state  which  rendered  her  utterly  in- 
capable of  performing  the  voyage  to  England  without  an  ex- 
pense which  no  prudent  uninsured  owner  would  incur,  then  the 
freight  was  totally  lost  from  that  moment,  and  how  the  owners 
chose  to  deal  with  the  disabled  ship  afterwards  was  wholly  im- 
material. If  the  damage  to  the  ship  had  been  such  that  it  might 
have  been  repaired  at  a  reasonable  expense  and  put  into  ^  con- 
dition to  earn  the  freight,  and  the  shipowners  had  declined  to 
take  this  course,  they  would  have  lost  the  freight  not  by  the 
perils  of  the  sea  but  by  their  election.  But  the  damage  being 
such  as  to  render  the  repair  of  the  ship  practically  impossible, 
the  question  between  the  assured  and  the  underwriters  on  freight* 
must  be  regarded  as  if  there  w^ere  no  policy  on  the  ship ;  and 
then  it  becomes  the  simple  consideration  whether  the  freight 
was  not  totally  lost  by  the  perils  of  the  sea,  by  what  must  be 
regarded,  in  relation  to  it,  as  the  total  destruction  of  the  ship 
by  which  it  was  to  be  earned. 

I  think  that  the  judgment  of  the  Court  of  Exchequer  Cham- 
ber ought  to  be  aflirmed. 

LoBD  CoLONSAT:  My  lords,  this  case  appears  to  be  attended 
with  a  great  deal  of  nicety.  It  is  novel,  too,  in  its  circumstances. 
Indeed,  the  policy  here  is  peculiar,  and  the  consequence  has 
been  that  there  has  been  a  great  deal  of  difterence  of  opinion, 
among  the  judges,  and  a  *great  expenditure  of  ability  and  [160 
of  ingenuity  in  discussing  the  question.  It  appears  to  me  that 
a  good  deal  of  that  has  been  expended  in  consequence  of  mix- 
ing up  together  things  which  are  substantially  separate.  I  think 
there  are  two  questions,  or  rather,  perhaps,  only  one,  namely, 
5  Eno.  Rep.1  14 
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whether  the  freight  was  lost  by  reason  of  tlie  perils  of  the  bcu 
insured  against;  and  I  thijik  that  that  question  must  lie  con- 
sidered altogether  separate  from  the  question  of  an  insurfniee 
by  other  parties  upon  the  ship.  Now,  noth withstanding  that 
one  of  the  learned  judges,  of  whose  assistance  we  have  had  the 
benefit,  and  for  whose  opinion  I  entertain  the  highest  respect, 
has  expressed  the  opinion  that  the  loss  was  not  caused  by  the 
perils  insured  against,  but  by  the  inability  of  De  Mattos  to  fur- 
nish a  cargo,  I  am  compelled  to  differ  from  hinu  It  appears  to 
me  that,  upon  the  admission  contained  in  Article  24  of  the  case, 
we  are  to  hold  that  the  condition  of  things  within  the  period  to 
which  the  insurance  applied  was  such  that  the  vessel  was  in  a 
condition  in  which  an  abandonment  might  have  been  made  as 
for  what  is  called  a  constructive  loss ;  that  is  to  say,  that  she 
was  not  in  a  condition  to  be  worth  repairing.  If  that  be  so,  I 
think  that  the  liability  then  attached,  and  that  the  risk  having 
been  incurred,  and  the  peril  having  been  sustained,  and  the  ves- 
pel  having  been  rendered  incapable  of  earning  the  freight  by 
reason  of  that  damage  done  at  sea  or  in  port  within  the  period 
insured  against,  that  terminated  the  question.  No  doubt  it  was 
not  then  ascertained  what  the  damage  was,  but  it  was  afler- 
wards  ascertained  that  that  damage  was  sustained  within  that 
period,  and  that  must  be  treated  as  an  admission  in  the  case. 

Now,  I  do  not  see  how  the  matter  of  De  Mattos  having  failed 
in  the  month  of  December,  and  having  been  unable  to  supplv 
a  cargo,  or  having  declined  to  supply  a  cargo,  is  a  matter  which 
can  be  said  to  be  the  cause  of  the  loss  of  the  freight  Some- 
thing is  said  about  proximate  and  remote  causes,  and  these  are 
matters  which  are  very  apt  to  lead  us  into  philosophical  mazes; 
but  I  think  it  is  very  clear  that,  before  De  Mattos  failed,  the 
ability  to  earn  the  freight  was  gone  by  reason  of  the  perils  in- 
sured against  having  happened,  and  that  appears  to  me  to  be 
sufficient.  De  Mattos  was  under  no  obligation,  it  is  said,  to 
furnish  a  cargo,  because  of  the  delay  of  the  owners  of  the  vessel 
161]  to  tenoer  the  vessel.  I  think  De  Mattos  was  *under  no 
obligation  to  furnish  a  cargo,  unless  there  was  presented  to  him 
a  vessel  fit  and  sufficient  to  carry  that  cargo  to  Britain,  and 
that  was  the  failure  that  occurred.  There  was  no  vessel  fit  and 
sufficient  to  carry  the  cargo  to  Britain  presented  to  De  Mattos, 
and  that  was  a  state  of  matters  that  occurred  before  the  vessel 
arrived  at  Calcutta. 

The  only  other  question  is  the  question  aa  to  the  notice  of 
abandonment.  I  think  that  throughout  this  matter  we  must 
consider  this  case  as  if  there  had  been  no  insurance  upon  the 
ship.  If  there  had  been  no  insurance  upon  the  ship,  what 
what  would  have  been  the  object  of  the  notice  of  abandoQ- 
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menty  or  what  was  to  be  gained  by  such  a  notice  beiug  given  ? 
I  do  not  see,  after  what  has  occurred,  what  the  under- 
writers on  the  freight  could  have  done.  The  vessel  was  not 
fit  to  be  repaired.  They  could  not  have  compelled  the  owners 
to  repair  her  when  she  was  not  worth  it.  What  was  to 
be  gained,  then,  by  the  notice  of  abandonment  being  given  ? 
It  is  true  there  was  a  puzzle  raised  by  some  of  the  judges 
as  to  who  would  have  been  the  party  entitled  to  the  freight, 
and,  therefore,  the  party  who  would  have  been  entitled  to 
the  insurance  upon  the  freight,  if  the  vessel  had  been  time- 
ously  abandoned,  and  had  been  repaired,  and  frei^hthad  been 
earned.  But,  ray  lords,  I  do  not  think  that  there  is  really  any 
puzzle  in  the  case  at  all.  At  all  events,  it  is  clear  that  if  the 
freight  had  been  earned,  there  would  have  been  no  loss  of  the 
freight,  and  a  different  condition  of  matters  would  have  arisen. 
The  question  as  to  the  right  to  demand  the  insurance  if  the 
vessel  had  been  lost  is  a  different  question  altogether.  The 
only  party  who  had  a  right  to  demand  the  insurance  is  the  party 
who  effected  it;  and  if  there  had  been  no  insurance  upon  the 
vessel,  that  right  would  equally  have  existed  with  regard  to  the 
freight.  I  therefore  think  there  is  really  no  substantial  ground 
for  this  question  as  to  the  notrce  of  abandonment;  and  until 
there  is  more  decided  authority  adduced  upon  the  subject,  I 
am  not  prepared  to  receive  the  doctrine  that  notice  of  abandon- 
ment in  a  matter  of  this  kind  stands  upon  the  same  mercantile 
footing  as  notice  of  dishonor  of  bills  of  exchange.  The  reason 
of  the  thing,  in  my  apprehension,  is  as^ainst  that  doctrine.  1 
think  that  the  reason  of  the  thing  tells  us  that  where  there 
is  nothing  substantially  to  abandon  to  the  party  to  whom  the 
♦notice  of  abandonment  is  given,  and  he  could  gain  [162 
nothing  by  it,  then  it  is  not  necessary  to  give  that  notice. 
Therefore  I  think  that  all  that  puzzle  which  has  arisen  from 
the  circumstance  of  there  being  an  insurance  upon  the  vessel 
is  quite  out  of  the  question  when  you  come  to  consider  purely 
the  liability  of  the  underwriters  upon  the  freight.  In  this  case 
it  appears  that  there  was  no  timeous  notice  of  abandonment,  or 
no  notice  of  abandonment  at  all,  according  to  a  judgment  else- 
where; and  therefore  in  that  view  also,  the  question  would  not 
arise.  But  I  think  the  real  question  is,  whether  the  right  to 
freight  was  lost  by  the  perils  of  the  sea  during  the  period  em- 
braced in  the  policy  of  insurance.  I  think  it  was,  and  I  think 
the  liability  attached,  and  I  see  nothing  afterwards  to  relieve 
the  parties  from  that  liability. 

Lord  Hatherley  :  My  lords,  in  this  case,  which  is  slightly 
complicated  in  its  details,  we  are  extremely  obliged  to  the 
learned  judges  who  have  assisted  us  by  giving  us  their  opinions. 
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and  we  are  also  indebted  to  the  learned  counsel  at  the  bar  for 
thoroughly  sifting  it  that,  like  many  other  cases  which  appear 
complicated  and  difficult  on  the  first  blush  and  opening  of  the 
matter,  those  difficulties  are  cleared  away  and  the  whole 
matter  reduced  to  very  simple  principles  when  there  has  been 
a  thorough  discussion  of  the  subject. 

My  lords,  the  case  is  really  now  brought  simply  to  this.  The 
owner  of  a  ship  under  a  certain  charterparty  arranges  that  his 
vessel,  being  about  to  proceed  to  New  Zealand,  shall,  after  her 
voycge  thither,  and  after  a  certain  delay  there,  proceed  to  Cal- 
cutta and  take  on  board  a  cargo  from  one  De  Mattos,  he  having, 
in  the  first  instance,  entered  into  that  undertaking  with  him. 
When  she  arrives  at  Calcutta  she  is  to  be  tendered  toDeMattos 
for  the  purpose  of  receiving  the  cargo  to  be  so  provided,  and 
she  must  then  be  in  a  condition  sufficiently  staunch,  tight,  and 
strong  for  the  purpose  of  her  voyage  from  Calcutta  to  England, 
or  rather  Great  Britain,  in  order  to  earn  the  freight  that  will 
then  be  due  from  De  Mattos  in  respect  of  her  so  having  conveyed 
his  goods.  This  being  the  entire  course  of  the  vessel's  pro- 
ceeding, the  owner  is  minded  to  insure  himself  against  the 
perils  of  the  sea,  in  two  respects,  first,  as  regards  the  vessel,  and 
163]  secondly,  as  regards  the  *freight  to  be  earned  between 
Calcutta  and  England.  I  mention  this  because  there  can  bo 
no  reasonable  doubt  (indeed  the  learned  judges  said  they  hardly 
thought  it  right  to  consider  the  question  as  it  was  not  raised) 
that,  however  peculiar  the  form  of  this  policy  may  be  (and  it  is 
of  a  somewhat  unusual  form),  there  is  nothing  to  prevent  any 
person,  during  the  wnole  course  of  the  voyage,  insuring  against 
the  perils  of  the  sea  during  any  part  of  that  voyage,  whether 
the  perils  of  the  sea  may  occur  during  that  part  of  the  voyage 
as  to  which  the  ship  is  insured,  or  whether  the  chance  of  loss 
against  which  insurance  is  effi3cted  may  be  the  chance  of  her 
being  so  damaged  in  the  anterior  part  of  the  voyage  as  not  to 
be  able  to  fulfill  the  subsequent  part  of  her  voyage  (in  respect 
of  which  part  of  the  voyage  itself  she  is  not  insured),  and  in  con- 
sequence of  being  unable  to  fulfill  the  subsequent  part  of  the 
voyage  she  cannot  earn  the  freight  which  is  insured. 

I  think  one  of  the  learned  judges,  who  has  given  a  very  valu- 
able and  able  judgment  in  this  case,  though  I  do  not  agree  with 
him,  Mr.  Baron  Martin,  seems  to  have  thrown  out  some  slight 
doubt  as  to  whether  or  not  the  mode  of  efiecting  this  policy 
was  one  that  could  be  sustained.  But  he  dwelt  but  lightly  upon 
that  point,  and  I  need  say  no  more  upon  it,  because  no  author- 
ity was  cited  for  saying  that  the  insurance  which  was  effected 
was  in  any  way  contrary  to  the  law  of  insurance.  The  insur- 
ance effected  was  simply  this  :  the  vessel  was  to  proceed  to 
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New  Zealand.  During  the  whole  period  of  her  voyage  thither, 
tend  of  her  stay  there  for  thirty  days,  she  is  not  says  the  policy, 
to  be  injured  or  damaged  by  perils  of  the  sea  to  such  an  extent 
as  to  prevent  her  being  staunch,  tight,  and  strong  enough  on 
her  arrival  at  Calcutta  to  take  the  expected  cargb  to  England. 
That  is  the  undertaking  which  is  given  by  the  policy,  and  that 
18  the  risk  which  is  insured  against.  It  is  clear  and  plain,  from 
the  admissions  in  this  case  and  the  evidence  that  has  been  given, 
that  she  was  injured  during  the  period  insured  against,  that  is 
to  Bay,  she  was  injured  just  about  the  time  of  her  arrival  at  New 
Zealand,  and  while  she  was  in  the  neighborhood  of  Eluff  Har- 
bor. She  was  injured  to  such  an  extent  that,  although  at  Bluff 
Harbor  it  could  not  be  ascertained  what  the  extent  of  the  injury 
was,  and  although  atDunedin  a  certain  amount  of  repair  was  ef- 
fected which  enabled  the  vessel  to  proceed  to  Calcutta,  '^'she  [164 
was  not  staunch,  tight,  and  strong  enough  for  the  voyage  to 
England  when  she  arrived  at  Calcutta,  and  her  being  in  that 
condition  was  wholly  due  to  the  injuries  she  had  sustained  dur- 
ing the  insured  period. 

It  is  farther  admitted  in  the  case  that  the  injury  was  of  such 
a  character  that  no  prudent  owner  would  have  repaired  her  for 
the  benefit  of  the  contract  which  had  been  entered  into  as  to 
freight,  because,  in  order  to  make  those  repairs,  it  would  have 
been  necessary  to  expend  more  than  the  whole  value  of  the 
ship;  in  other  words  when  it  was  ascertained  what  the  extent 
of  the  injury  was,  it  was  found  that  she  was  in  such  a  condition 
that,  had  the  owners  been  minded  to  abandon  her  at  the  time 
when  the  injuries  were  sustained  to  those  who  had  taken  the 
policy  on  the  ship  (and  who  must  be  distinguished  from  those 
who  had  taken  the  policy  on  the  freight  which  is  now  before 
us),  they  would  have  been  justified  in  so  doing.  As  between 
the  owners  and  those  who  insured  the  ship  itself  there  might 
arise  a  question,  and  indeed  there  did  arise  a  question,  which 
was  determined,  I  think,  in  the  action  against  Campbell,  as  to 
whether  or  not  they  had  given  timely  notice  of  the  iabandon- 
ment  of  the  vessel  to  those  who  had  insured  her,  or  whether  by 
their  conduct  in  delaying  her  voyage  to  Calcutta  for  a  very  con- 
siderable time,  by  their  employing  the  ship  in  the  meantime  to 
a  certain  extent  as  a  store-house  tor  coals,  and  by  taking  other 
steps  which  occasioned  great  and  possibly  unnecessary  delavin 
New  Zealand  before  giving  notice  of  abandonment,  they  had 
put  themselves  in  such  a  position,  as  respected  those  who  had 
insured  the  vessel,  as  to  have  lost  their  right  of  abandonment. 
But  that  matter  appears  to  me,  I  confess,  as  it  seems  to  have 
done  to  your  lordships  who  have  preceded  me,  to  be  wholly 
immaterial  as  regards  the  question  before  us  in  respect  of  the 
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insurance  on  the  freight.  When  the  vessel  came  to  Calcutta 
it  appears  that  there  was  (and  this  was  somewhat  relied  upon), 
in  the  first  instance,  an  actual  tender  of  the  vessel  to  DeMattofi, 
but  it  was  found  that  DeMattos  had  become  insolvent,  and  those 
who  represented  him,  the  assignees  of  De  Mattos,  declined  to 
furnish  any  cargo.  AH  this  took  place  before  there  had  been 
a  thorough  examination  of  the  amount  of  the  injury  in  Calcutta. 
When  a  thorough  examination  took  place  afterwards  the  result 
165]  was  what  I  have  described,  that  no  prudent  *owner  would 
have  thought  of  putting  her  into  a  condition  to  continue  her 
vojage  to  Great  Britain. 

That  bein^  so,  it  appears  that  every  element  of  the  contract 
with  the  underwriters  upon  the  freio^ht  is  brought  out  in  a  clear 
and  distinct  light,  showing  that  the  liability  of  the  underwriters 
on  the  freight  had  actually  accrued,  unless  indeed  the  question 
that  has  been  raised  with  respect  to  the  notice  of  abandonment 
us  applying  to  the  insurance  of  the  freight  should  prevail  with 
your  lordships.  The  ship  had  undoubtedly  been  insured  dur- 
'ing  the  period  when  the  injury  w^as  sustained.  The  ship 
undoubtedly,  in  consequence  of  that  injury,  was  unable  to  per- 
form the  voyage,  and  could  not  therefore  be  tendered  in  the 
condition  in  which  she  ought  to  have  been  tendered  to  De 
Mattos,  and  therefore  the  freight  was  lost  in  consequence  of 
that  injury.  I  will  postpone  for  the  moment  the  considera- 
tion of  the  question  of  De  Mattos'  insolvency. 

Putting  the  question  aside  as  to  how  far  De  Mattos'  insolv- 
ency may  be  regarded  a*s  the  proximate  cause  of  the  loss  of 
freight  rather  than  the  damage  sustained  by  the  ship  in  the  an- 
terior  part  of  the  voyage,  there  comes  the  question,  was  it  or 
was  it  not  necessary  to  give  a  notice  of  abandonment  in  this 
case,  and  if  necessary,  was  it  given  in  time  ? 

As  regards  the  necessity  for  giving  notice  of  abandonment,  I 
think  that  is  the  point  that  was  most  vigorously  pressed  upon 
us  by  the  counsel  for  the  appellant,  who  relied  upon  some  dicta 
of  Lord  Campbell  upon  the  subject,  and  contended  strongly 
that  it  was  necessary  in  all  cases  whatsoever  of  a  claim  upon 
underwriters  as  for  a  total  loss  upon  a  policy,  for  the  owners 
to  give  notice  to  the  underwriters  of  abandonment  of  the  thing 
insured,  whatever  might  be  the  circumstances  or  the  position 
of  the  insurers  or  the  insured,  and  whether  in  truth  any  ad- 
vantage could  possibly  be  made  of  that  notice  of  abandonment 
or  not.  It  was  put  upon  this  ground,  that  it  was  rather  for  the 
underwriters  to  say  in  their  judgment  what  advantage  they 
might  be  able  to  derive  from  that  notice  of  abandonment  so 
given  in  regard  to  their  position  on  their  policy.  I  apprehend, 
my  lords,  that  certainly  do  authoritj'  has  been  cited  to  sho^ 
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that  this  notice  of  abandonment  is  to  be  considered  necessarj 
in  a  case  where  no  such  advantage  could  possibly  *accrue  [166 
to  the  underwriters.  If  the  vessel  be  not  really  wholly  lost,  if 
it  be  only  a  constructive  total  loss,  as  it  is  termed  (though  that 
18  perhaps  not  a  very  happy  phrase),  occasioned  by  the  impos- 
sibility of  eflfecting  repairs,  the  cost  of  which  will  not  exceed 
the  whole  value  of  the  ship  when  repaired,  then  there  being 
something  in  esse  to  be  handed  over  to  the  underwriters,  it  is 
necessary  that  they  should  be  informed  of  this  in  order  that  they 
may  have  an  opportunity  of  making  the  best  use  they  can  of 
what  remains  —  of  that  which  the  owners  give  up,  in  electing  to 
make  that  a  total  loss  which  is  not  in  fact  a  total  loss,  there 
being  something  in  the  nature  of  salvage,  or  fragments,  or 
wreck,  or  something  of  that  kind,  which  maybe  of  value  to  the 
underwriters,  although  not  of  any  to  the  owners.  But  in  this 
case  there  is  nothing  suggested,  and  nothing  can  be  suggested 
(except  one  single  point  which  I  will  notice  in  a  moment),  as 
to  any  advantage  that  could  have  been  derived  by  the  under- 
writers from  any  such  notice  of  a  constructive  total  loss  being 
given  to  them  on  the  part  of  those  who  had  insured. 

The  only  exception  is,  that  it  is  suggested  that  they  might 
have  said,  "  true  it  is,  we  insured  that  this  freight  should  bo 
earned,  and  certainly  that  earning  depended  upon  the  arrival 
of  the  ship  at  Calcutta  in  a  condition  to  earn  it.  She  did  not 
arrive  at  Calcutta  in  a  condition  to  earn  it  —  it  would  have  been 
folly  to  expend  money  in  repairing  the  ship,  which  would  have 
exceeded  the  value  of  the  snip  when  repaired ;  but  if  you  had 
told  us  that  you  were  about  to  claim  as  for  a  total  loss  in  re- 
spect of  this  freight,  we  should  have  been  in  this  position  :  we 
should  have  found  that  you  had  insured  the  vessel;  the  under- 
writers on  the  vessel  would  have  been  in  an  equally  disadvanta- 
geous plight  with  ourselves,  having  a  heavy  demand  upon  them 
in  respect  of  their  insurance,  and  we  two  together  might  have 
been  minded  to  make  such  an  arrangement  each  with  the  other 
that,  regard  being  had  to  what  we  each  should  have  to  pay  upon 
our  insurances,  it  might  have  been  worth  our  while  to  put  the 
vessel  into  a  state  to  earn  the  freight."  Those  who  had  insured 
the  freight  could  not  tender  any  other  vessel.  That  question 
does  not  arise  in  the  peculiar  insurance  we  have  before  us,  be- 
cause it  was  an  insurance  of  freight  to  be  earned  by  the  Sir 
William  Eyre  and  by  no  other  vessel.  DeMattosof  *course  [167 
might  have  refused  any  other  vessel  than  that ;  it  could  not  be 
earned  therefore  by  tendering  any  other  vessel.  It  is  supposed 
that  if  the  underwriters  on  the  freight  had  had  timely  notice,  they 
might  have  made  such  an  arrangement  with  the  underwriters 
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on  the  hull  or  the  vessel  herself  as  would  have  saved  a  total  loss 
accruing. 

I  apprehend,  my  lords,  that  that  is  much  too  remote  a  con- 
tingency to  render  it  necessary  for  the  insured  to  give  the  in- 
surers notice  of  abandonment  upon  the  principle  which  I  have 
before  referred  to,  namely,  of  their  being  able  to  save  something 
out  of  the  wreck.  It  is  not  necessary  to  illustrate  that,  but  \t 
might  be  shown  in  a  variety  of  ways  how  such  a  doctrine  as  that 
would  carry  the  necessity  of  notice  to  the  remotest  extent  in  re- 
spect of  bargains  which  might  be  made  by  persons  who  might 
or  might  not  be  interested  at  the  moment  in  the  ship,  such 
as  persons  who  might  purchase  the  damaged  vessel,  or  the  wreck, 
or  the  like.  Numerous  arrangements  might  be  n^ade  of  that 
kind,  which  would  create,  I  apprehend,  far  too  remote  an  inter- 
est to  be  considered  upon  a  question  as  to  the  law  requiring 
notice  of  abandonment  to  be  given.  The  whole  principle  of  the 
notice  of  abandonment  is,  that  you  are  to  place  the  underwriters 
in  such  a  position  that  they  shall  have  all  the  advantage  which 
you  now  possess  in  respect  of  the  vessel,  supposing  that  they  can 
make  those  advantages  available  for  the  purpose  of  effectuating 
a  salvage  of  some  portion  of  that  which  had  been  lost  in  conse- 
quence of  the  perils  which  they  have  insured  j^ou  against. 

Now,  my  lords,  with  regard  to  the  observations  made  by  Mr. 
Baron  Martin,  that  the  loss  really  was  not  a  loss  by  perils  of  the 
sea,  but  was  due  to  the  insolvency  of  De  Mattos,  I  think  there 
is  a  clear  fallacy  in  that  view  in  two  points,  the  first  of  which 
lias  been  noticed  by  my  noble  and  learned  friend  who  first  stated 
his  views  upon  this  appeal;  it  is,  that  the  loss  had  accrued  be- 
fore the  insolvency  of  De  Mattos  occurred.  The  loss  accrued 
when  the  accident  happened  in  which  the  damage  occurred  at 
Bluff  Hafbor,  and  that  was  some  time  before  the  insolvency  of  De 
Mattos  took  place.  But  I  do  not  think  it  necessary  to  rest  it  upon 
that.  I  apprehend  that  it  is  not  a  thing  which  would  absolve 
the  underwriters  from  the  liability  for  the  loss  which  undoubt- 
168]  ^dly  accrued  on  account  of  *the  ship  not  being  fit  for  the 
voyage.  There  is  nothing  to  absolve  them  from  the  liability  to 
pay  tiie  insurance  in  the  circumstances  of  the  insolvency  of  De 
Mattos,  who  in  the  chapter  of  accidents  might  have  become  sol- 
vent, and  even  wealthy  again,  before  the  necessity  arose  for  the 
vessel  completing  her  voyage.  But  the  point  that  has  to  be 
looked  at  is  this  —  were  the  owners  in  a  position  to  enforce 
their  rights  against  De  Mattos,  whatever  they  may  have  been  ; 
were  they  in  a  position,  by  tendering  the  vessel  to  him,  either 
to  insist  upon  his  paying  the  freight  then  and  there,  or  to  insist 
upon  such  rights  as  might  accrue  to  them  by  action  in  respect 
of  his  non-performance  of  the  contract;  or  were  they  disabled 
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from  occupying  that  position  by  the  consequences  resulting 
from  the  perils  of  the  sea  which  arose  at  BluflF  Harbor,  prevent- 
ing them  from  fulfilling  their  part  of  the  contract  with  be  Mat- 
tes by  tendering  to  hira  a  ship,  staunch,  tight,  and  strong,  for 
carrying  his  goods  to  Britain  ?  If  that  be  the  case,  of  course  it 
is  clearly  and  distinctly  within  the  terms  of  the  policy ;  and  that 
being  so,  it  seems  to  me  clear  that  the  underwriters  must  be 
liable,  unless  this  one  point,  which  was  strongly  insisted  upon, 
of  want  of  timely  notice  of  abandonment,  precludes  their  lia- 
bility. I  think  your  lordships  are  all  agreed  that  no  such  notice 
was  necessary,  and  therefore  it  is  unnecessary  to  consider  the 
question  as  to  the  time  at  which  such  notice  was  given. 

Therefore,  my  lords,  upon  all  the  points,  I  think  that  the  ap- 
pellants have  failed,  and  consequently  the  appeal  should  be  dis- 
missed with  costs. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed; 
and  appeal  dismissed  with  costs. 

Lords*  JoumalSy  5th  May,  1873. 

Attorneys  for  appellants  :  Fields  Roscoe^  Fields  ^  IVancia. 
Attorneyia  for  respondents :   Thomas  ^  HoUams. 
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Kespondents. 

GbUgatioM  of  a  Mtneral  Lease. 

When  the  thing  let  turns  oat  to  be  a  nonentity,  the  lessee  is  not  boond. 

Per  The  Lord  Chancellor  :  In  such  a  case  it  is  perfectly  reasonable  that  the 
lease  should  be  subject  to  reduction. 

Per  Lord  Chelmsford:  Where  there  is  a  total  destruction  or  exhaustion  of 
the  subject  matter  of  a  lease,  the  lessee  is  entitled  to  abandon  it. 

Perils  of  the  Lessee. 

Per  The  Lord  Chancellor  :  The  lessee  of  a  mine,  although  entitled  to  rely 
on  the  existence  of  the  subject  matter,  takes  all  risk  of  its  failure,  either  as  to 
quantity  or  value,  unless  either  is  expressly  warranted. 

UmoorkabaUy  to  Profit. 

At  common  law,  the  mere  fact  of  "  unworkabilitv  to  profit "  affords  no  ^rround 
for  reducing  or  throwing  up  a  lease  of  minerals,  which  are  in  their  nature  subject 
to  many  TiciHsitudes.  There  is  in  such  a  case  no  legal  warranty  on  which  the 
lessee  can  rely. 

Difference  between  Mineral  and  Agricultural  Leases. 

Per  Lord  Cairnb:  What  we  term  a  mineral  leasb  is  really  a  sale  out  and  out 
of  a  portion  of  th^  land.  Dicta  therefore  applicable  to  agricultural  leases  are  not 
always  applicable  to  leases  of  minerals. 

The  question  in  this  case  turned  on  the  obligations  of  a 
mineral  lease ;  the  tenant  under  it  urging  that,  by  reason  of  the 
sterility  or  exhaustion  of  the  subject  matter,  he  ought  to  be  dis- 
charged from  his  contract,  as  the  premises,  he  alleged,  were  un- 
workable to  profit,  even  though  no  rent  should  be  exacted. 

The  appellant  commenced  his  action  in  Maj^  1870,  for  reduc- 
tion of  tnis  lease,  which  had  been  granted  to  him  in  Februair, 
1866,  "  of  the  freestone  and  minerals,  and  all  materials  and  sub- 
stances of  what  nature  soever  lyin^  in  and  under  certain  lands  ^' 
(in  the  pleadings  specified),  "  with  power  to  search  for,  work, 
win,  and  carry  away  the  said  materials  and  substances,"  at  a  rent 
of  X200  per  annum ;  the  lease  being  for  twenty-one  years;  but 
with  a  stipulation  that  no  rent  should  be  exacted  for  the  first 
year,  and  with  power  'to  the  lessee,  at  the  end  of  the  third, 
seventh,  and  fourteenth  years,  to  determine  and  put  an  end  to 
the  lease. 
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The  grantor  of  this  lease  was  the  late  Mr,  Alexander  [274 
Christie,  of  Baberton,  who  on  his  death,  in  August,  1868,  was 
succeeded  by  his  brother,  as  heir  of  entail  of  the  estate.  The 
suit,  therefore,  was  directed  against  the  brother,  and  also  against 
the  widow  of  the  deceased,  as.  his  sole  representative  in  mov- 
ables, and  also  in  heritage,  other  than  the  entailed  estate. 

The  appellant's  condescendence  stated  that  he  had  been  in- 
duced to  accept  the  lease  by  the  recommendatory  descriptions 
of  the  grantor,  his  agents,  and  factor,  to  the  effect  that  it  was 
tlioroughly  capable  of  being  worked  to  profit.  In  February, 
1870,  tne  appellant  took  possession,  and  commenced  his  opera- 
tions "by  boring  and  otherwise;"  but,  according  to  the  con- 
descendence, he  soon  discovered  that  there  was  "  no  freestone, 
or  other  mineral,  or  material  in  the  lands,  capable  of  being 
worked  to  profit." 

The  respondents,  on  the  other  hand,  denied  the  appellant's 
allegations,  and  insisted  that  "  the  freestone  in  the  said  lands 
was  workable  to  profit." 

The  lord  ordinary  (*)  found  that  the  appellants'  assertions  of 
misrepresentation  were  not  sufficient  in  law  to  support  the  con- 
clusions for  reduction  of  the  lease.  But  as  to  the  allegations 
respecting  "  unworkability  to  profit,"  his  lordship  allowed  a 
proof,  adding  the  following  explanatory  note : 

The  pursuer  avers  tliat  he  entered  into  the  lease  under  essential  error,  induced 
by  the  representations  of  the  late  proprietor  of  Baberton,  and  of  his  agents  and 
factor.  These  representations,  it  is  said,  were  to  the  effect  that  there  was  a  largpe 
stratnm  of  freestone  in  the  lands  of  Baberton  proposed  to  be  let,  that  it  was  of 
saperior  quality,  and  that  it  was  capable  of  being  worked  to  profit  by  a  tenant, 
it  is  not  averred  that  the  representations  were  false  and  fraudulent.  The  pur- 
suer's statement  is  only  that  there  is  "  no  such  amount  of  freestone  as  was  repre- 
sented to  him."  The  capability  of  the  freestone  of  being  worked  to  profit  de- 
pends on  many  contingencies.  It  is  averred  by  the  pursuer  that  he  was  not,  at 
candlemas,  1869,  that  is,  after  three  years'  possession  and  trial  of  the  freestone, 
satisfied  that  there  was  no  such  freestone  in  the  lands  as  had  been  represented  to 
him,  and  that  he  accordingly  did  not  avail  himself  of  the  break  in  the  lease  at 
that  term,  but  continued  his  operations,  although  the  next  break  did  not  occur 
until  candlemas,  1873.  The  present  action  was  not  raised  until  fifteen  months 
thereafter,  that  is,  until  after  the  pursuer  had  been  upwards  of  four  years  in  pos- 
session of,  and  working  the  subject  of  the  lease. 

The  respondents  reclaimed  to  the  Inner  House  (first  division), 
and  the  appellant  obtained  leave  to  amend  his  pleading,  by 
adding  *to  the  words  "  capable  of  being  worked  to  a  profit  [275 
in  a  mineral  lease,"  the  words  "  even  if  no  rent  were  to  be  paid." 

The  Inner  House  (first  division)  recalled  the  lord  ordinary's 
interlocutor,  whereby  he  had  allowed  evidence  to  be  gone  into 
as  to  the  allegation  of  "  unworkabilitv  to  profit;"  the  Inner 
House  holding  that  there  was  no  legar  relevancy  in  the  appel- 
lant's averments,  and  that  they  were  wholly  insufficient  to  ju»- 

(')  Lord  Mackenzie. 
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tify  the  prayer  of  his  summons  (').  Against  this  md^ent  the 
present  appeal  was  tendered  to  the  house  of  lords ;  Mr.  Pear- 
sotiy  Q.C.,  and  Mr.  Taylor  Irmes^  of  the  Scotch  bar,  bein^  of 
counsel  for  the  appellant.  Their  argument,  and  the  authonties 
cited,  are  fully  dealt  with  in  the  opinions  of  the  law  peers. 

The  SoUcitor-Generol  (*),  and  Mr.  Olasse,  Q.C.,  were  hot  called 
to  address  the  house  ('). 

The  following  opinions  were  delivered  by  the  law  peers : 

The  Lord  Chancellor  (^):  My  lords,  in  this  case,  by  allowing 
proof  before  answer,  the  lord  ordinary  did  not  decide  theques- 
tion  of  relevancy ;  but,  on  the  reclaiming  note,  the  Inner  Hiouse 
found  that  there  was  no  relevancy  in  the  appellant's  averments; 
so  that  the  real  question  now  is,  whether  the  Inner  House  was 
right  or  wrong  in  so  deciding. 

The  burden  of  proof  undertaken  by  the  appellant  is  certainly 
a  very  heavy  one ;  yet  Mr.  Innes  did  not  shrmk  from  the  prin- 
ciple involved  in  the  form  of  remedy  which  ie  sotf^ht.  He  said 
that,  in  the  view  of  the  law,  there  was  nothing  at  all  to  be  leased, 
That  was  a  startling  proposition,  looking  at  the  instrument,  and 
considering  the  nature  of  the  subject  matter  which  it  compre- 
hends, namely,  all  the  minerals  and  materials  under  particular 
lands,  freestone  being  specially  but  not  exclusively  mentioned, 
and  all  other  minenus  of  whatsoever  kind  they  might  happen 
to  be.  The  principle  of  the  argument  was,  that  by  the  Roman 
law,  adopted  into  the  law  of  Scotland,  there  is  a  warranty  im- 
276]  plied  or  expressed  ♦(I  do  not  know  which  it  may  be,  but 
that  there  is  certainly  a  warranty  in  one  way  or  the  other),  of 
possession  of  a  subject  capable  of  producing  the  contemplated 
fruits  or  profits. 

Ifow,  in  one  point  of  view,  such  a  doctrine  may  be,  and  I 
venture  to  say  is,  perfectly  intelligible  and  perfectly  reasonable. 
When  there  is  that  which,  in  the  language  of  the  law  of  this 
country,  would  be  called  a  total  failure  of  consideration  —  when 
the  landlord  has  not  the  thing  to  let  which  he  purports  to  let, 
and  which  is  the  consideration  for  the  rent,  it  is  perfectly  rea- 
sonable that  the  whole  lease  should  fail  a6  iniiioj  and  be  subject 
to  reduction.  ]!Tor  is  it  a  very  wide  extension  of  that  principle 
to  say  that  if  a  landlord  warrants  a  continuation  of  the  subject 
matter  for  a  certain  number  of  years,  a  total  failure  of  the  sub- 
ject matter  before  that  number  of  years  has  elapsed  shall  involve 
tt  reduction  or  termination  of  the  contract  at  the  time  of  that 
failure  and  thenceforward.  Those  views  are  perfectly  intelli- 
gible.   But  they  all  resolve  themselves  into  either  the  original 

(})  Court  of  Session  Decisions,  8d  se-  {*)  The  case  is  f  allr  Kpoitad  in  the 
ries,  vol.  ix,  p.  485.  8d  Series,  vol.  ix,  p.  485. 

(■}  Sir  Qeorge  Jessel,  Q.C.  (*)  Lord  Selborne. 
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iion-exiatenoe  or  the  subaeqaent  exhaastion  or  failure  of  the 
subject  matter.  And  when  the  authorities  which  have  been 
referred  to  are  considered,  they  will  be  found,  with  a  few,  if 
any,  exceptions,  to  turn  entirely  upon  that  principle  so  under- 
stood. The  Roman  text,  si  frui  non  lieeat  R,  points  at  cases 
wliere  possession  is  not  given ;  wh^re  there  is  no  prestation  of 
the  subject  matter,  or  where  some  external  vis  majoVy  not  in 
hereut  m  the  subject  matter,  and  not  the  fault  of  the  tenant, 
takes  the  subject  matter  away,  either  temporarily  or  perma- 
nently;  but  the  principle  is  always  the  same,  resting  on  the  de- 
struction pro  tantOy  or  entirely,  of  the  subject  matter.  But  Lord 
Stair  (^,  the  authority  on  the  law  of  Scotland  chiefly  relied  upon, 
goes  further,  and,  as  it  seems  to  me,  lays  down  the  true  princi- 
ple ill  the  most  unequivocal  terms.  He  says  that  there  is  a 
peril  or  risk  undertaken  by  the  lessee,  that  he  is  at  the  risk  of 
the  quantity  and  the  value  of  the  subject  matter,  but  he  is  not 
at  the  risk  of  the  being  or  existence  of  it. 

If  there  had  been  in  this  case  a  lease  of  some  particular  descrip- 
♦tion  of  minerals  only  —  for  instance,  of  a  bed  or  seam  of  [277 
coal,  or  of  a  bed  of  n^eestone  —  and  if  there  had  been  no  such 
thing  in  existence,  then,  according  to  Lord  Stair's  principle,  the 
tenant  would  not  have  been  at  the  risk  of  the"  being  orexistence" 
of  the  coal  or  the  freestone.  But  that,  of  course,  cannot  apply 
to  a  case  where  the  lease  is  of  all  minerals ;  for  although  there 
is  necessarily  some  uncertainty  and  speculation  in  such  a  lease, 
because  the  minerals  may  turn  out  to  be  of  greater  or  less  value, 
yet  some  minerals  there  necessarily  must  be  under  every  parcel 
of  land,  and  therefore  the  peril  of  the  "  being"  of  the  minerals 
is  a  peril  which  no  tenant  of  such  a  mineral  lease  incurs ;  nor 
does  the  landlord  incur  it  either.  But  with  respect  to  the 
quantity  and  value,  which  is  the  whole  matter  in  controversy 
here,  as  I  understand  the  ease,  according  to  Lord  Stair's  doc- 
trine, the  whole  peril  of  the  quantity  and  value  is  under  such 
<;ircumstance8  upon  the  tenant ;  so  that  that  authority  is  directly 
against  the  appellant's  case. 

Then  we  are  referred  to  Lord  Bankton,  who  in  the  passages 
quoted  seems  to  say  that  the  landlord  warrants  a  capacity  to 
produce  fruits  (*).  What  is  the  meaning  of  that  ?  A  capacity 
to  produce  the  kind  of  fruits  which,  according  to  the  substance 
of  the  contract,  the  tenant  is  to  receive.  What  are  the  fruits 
within  the  meaning  of  that  principle  ?  If,  for  instance,  land  is 
let  as  good  arable  land,  and  it  turns  out  to  be  totally  incapable 

O  Dig.  19, 2, 15, 1 :  Ex  eondueto  actio    spoken. of  as  Yielding  fructus.    Dig.  7, 
conduetori  datWr  m  re  quam  eonduont    1, 9, 1 ;  Ibid,  24, 8,  8. 
frui  ei  non  Ueeat,    In  the  Roman  law       (^  Book  i,  1. 15,  s.  2,  tinder  tlie  head« 
mines    and    quarries    are   uniformly    Ing  of  Location  and  Conduction. 

(»)  Vol.  i.  20, 18, 14 ;  vol.  U.  2, 9, 24. 
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of  any  agricultural  produce,  I  can  understand  that  in  that  case 
the  principle  might  apply,  and  that  there  is  a  failure  of  the 
warranty  to  produce  fruits.  Again,  I  can  understand  that  if, 
in  the  case  of  a  mineral  lease,  the  landlord,  in  substance,  repre- 
sented that  there  was  workable  coal,  and  the  coal  turned  out, 
us  in  the  case  of  Murdoch  v.  JPuUerion  (^),  to  be  so  nearly  ex- 
hausted that  there  was  no  area  of  the  least  value  for  working  — 
in  other  words,  nothing  which  could  be  worked  — a  thin  seam, 
for  example,  of  a  finger's  breadth — something  which  was  not 
practically  useful  for  the  purpose  of  working  at  all  — it  may  be 
said  that  in  such  a  case  there  was  a  failure  of  the  landlord's 
warranty.  But  the  fruits  in  this  case  are  minerals  to  be  got 
by  working,  and  according  to  Lord  Stair  the  quantity  and  the 
value  of  them,  if  they  can  oe  got  by  working,  are  at  the  risk  of 
278]  the  tenant.  If  the  minerals  can  begot,  there  are  the  *fruits, 
and  there  is  no  failure  whatever  of  fruit  in  such  a  case.  There 
is  no  sterility  as  long  as  there  are  minerals  which  may  be  got. 

The  case  of  Edmiston  v.  Preston  (*)  would  be  regarded  at  the 
present  day  as  turning  upon  a  thing  for  which  the  tenant  was 
responsible.  But  the  principle  upon  which  that  case  was  de- 
cided was  evidently  the  same  as  if  an  earthquake  or  some  natural 
convulsion  bad  made  the  mine  practically  unworkable. 

The  case  of  iJixon  v.  Campbell  (^j,  as  far  as  it  is  fit  to  refer  at 
all  to  an  authority  turning  upon  contract  and  not  upon  general 
law,  is  strongly  against  the  appellant's  argument,  because  in 
that  case,  there  being  an  express  contract  that  if  the  mine  should 
cease  to  be  capable  of  being  worked  to  advantage  by  reason  of 
that  class  of  accidents  which  all  these  authorities  contemplate, 
the  tenant  miglit  throw  it  up,  it  was  expressly  laid  down  that 
he  could  not  throw  it  up  for  a  failure  which  did  not  occur  in  the 
mine,  but  in  the  profits,  on  account  of  the  variations  in  the 
market  price.  What  has  arisen  in  the  present  case  but  a  ques- 
tion of  market  price  ? 

The  third  article  of  the  condescendence  tells  us  that  there  is 
freestone  under  the  lands  of  Baberton,  and  that  four  years  were 
occupied  in  boring  and  in  other  operations  to  obtain  it.  I  pass 
over  the  allegation  that  the  quantity  is  less  than  was  represented, 
for  nothing  now  turns  upon  that.  The  appellant  goes  on  to  say  : 
"  Nor  is  the  said  freestone,  or  any  other  mineral,  or  material,  or 
substance  in  the  lands  so  let,  nor  are  all  of  the  said  substances  to- 
gether, capable  of  bein^  worked  to  a  profit  in  a  mineral  lease 
even  if  no  rent  were  to  be  paid.'*  I  will  stop  reading  that  sen- 
tence there,  because  I  agree  with  Mr.  Innes  that  he  does  not 
take  issue  merely  upon  the  point  which  follows,  that  the  min- 


(»)  Feb.  12, 1829.    7tli  Seru«,  p.  404. 
0  Morr.,  15, 172. 


(»)  2  Shaw's  Appeals,  175. 
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erals  are  incapable  of  being  remunerative  at  the  rent  stipulated 
for  in  the  lease.  He  also  says  that  even  if  no  rent  were  to  be 
paid  they  are  not  capable  of  being  worked  to  a  profit.  He  goes 
on :  ^^  Tlie  pursuer  has  tried  the  said  lands  at  all  points  showing 
indications  of  freestone,  but  he  has  in  every  case  been  unable 
to  turn  out  such  a  quantity  as  would  repay  his  outlay,  even 
upon  the  most  economical  methods  which  can  be  used  for  the 
efficient  working  of  minerals.^'  That  allegation  is  consistent 
with  the  existence  of  an  unlimited  quantity  of  minerals  capable 
of  being  *worked  and  finding  a  market  —  but  what  he  [279 
says  is  that  they  are  not  capable  of  being  worked  to  a  profit  — 
that  so  far  as  he  has  worked  he  has  b<een  unable  to  turn  out 
such  a  quantitv  as  would  repay  his  outlay. 

Therefore,  the  proposition  really  is  this,  that  according  to  the 
principles  laid  down  in  the  Law  of  Scotland  the  landlord  guar- 
antees the  tenant  against  loss  by  reason  of  any  of  those  ele- 
ments extrinsic  to  the  mine  and  independent  of  the  nature  of 
the  subject  matter  within  the  mine  which  go  to  the  determina- 
tion of  the  question  of  profit  and  loss.  What  are  those  ele- 
ments ?  The  quantity,  the  quality,  the  cost  of  labor,  the  cost  of 
materials,  the  demand  and  supply  varying  in  the  markets,  the 
accessibility  of  the  markets  themselves,  and  the  means  of  con- 
veyance—  all  which  are  things  entirely  extrinsic  to  the  mine, 
and  certainly  not  within. the  view  of  the  principle  laid  down  by 
any  of  the  authorities  to  which  a  reference  has  been  made.  On 
the  contrary,  they  are  exactly  those  things  as  to  which  Lord 
Stair  has  said  that  the  tenant  runs  the  '^  risk  of  quantity  and 
value/* 

My  lords,  it  therefore  appears  to  me  that  even  the  authorities 
relied  upon  by  the  appellant  are  against  the  view  of  the  law 
which  he  suggests.  But  when  we  come  to  look  at  the  stipula- 
tions in  this  particular  lease  we  find  that  conclusion  fortified 
hy  those  stipulations.  It  is  admitted  that  it  is  a  very  common 
thing  with  parties  entering  into  mining  leases  to  contract  ex- 
pressly that  the  tenant  shall  not  be  obliged  to  go  on  with  the 
lease  when  he  cannot  work  the  mine  to  profit,  and  the  parties 
very  wisely  add  a  clause  providing  for  an  arbitration.  There  is 
nothing  of  that  sort  in  the  lease  before  us,  but  there  is  a  pro- 
vision that  at  the  end  of  three  years,  or  at  the  end  of  seven,  or 
at  the  end  of  fourteen  years,  the  tenant  may  ^'  break,''  as  it  is 
called,  or  throw  up  the  lease;  a  provision  absolutely  irrecon- 
cilable with  the  whole  principle  of  the  appellant's  argument ; 
becanse  if  the  lease  was  vitiated  from  the  neginning,  and  liable 
to  reduction,  it  must  have  been  upon  grounds  which  are  wholly 
independent  of  the  exercise  of  an  option  at  certain  periods  to 
retain  or  to  throw  it  up.    I  had  really  great  difliculty  in  under- 
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standing  whether  it  was  seriously  meant  to  be  contended,  that 
because  the  lessee  had  made  no  profit  he  would  not  only  have 
u  riffht  to  throw  it  up,  but  he  would  also  have  a  right  to  repe- 
28U]  tition  *of  the  rent  he  ^had  paid.  That  seemed  to  me  to 
be  almost  a  necessary  consequence  of  the  appellant's  argument, 
although  utterly  inconsistent  with  the  whole  intent  and  pur- 
pose of  the  express  contract  between  the  parties.  On  these 
grounds,  my  lords,  I  am  of  opinion,  that  the  interlocutors  ap- 
pealed from  ought  to  be  afiirmed,  and  the  appeal  dismissed  with 
costs. 

Lord  Chelmbfoed  :  My  lords,  I  entirely  agree  with  my  noble 
and  learned  friend.  The  law,  as  laid  down  by  Mr  Bell  (*),  makes 
it  quite  clear  that  where  there  is  a  total  destruction  or  exhaus- 
tion of  the  subject  matter  of  a  lease,  there  the  lessee  is  entitled 
to  abandon  it.  But  I  am  not  aware  that  where  it  is  a  case  of 
sterility  merely,  the  tenant  has  any  such  right.  The  old  author- 
ities upon  the  subject  rather,  to  my  mind,  indicate  directly  the 
contrary. 

A  distinction  has  been  taken  between  agricultural  and  mine- 
ral leases,  upon  the  ground  that  a  lease  of  minerals  is  a  hazard- 
ous speculation ;  and  Lord  Deas  M  says,  that  he  knows  no  case 
where  a  mineral  lease  has  been  Drought  to  an  end  upon  the 
ground  of  sterility. 

Here  the  appellant  has  fenced  himself  round  against  the  pos- 
sibility of  loss  by  reason  of  the  sterility  of  the  subject  matter. 
He  stipulates  that  for  the  first  year  no  rent  whatever  shall  be 
payable.  He  then  stipulates  that  upon  giving  six  months'  no- 
tice at  the  termination  of  the  third,  the  seventh,  and  the  four- 
teenth years  respectively,  he  may  without  any  cause  assigned 
abandon  the  lease.  K'ow  this  is  entirely  for  the  benefit  of  the 
tenant.  The  landlord  has  no  corresponding  right  of  giving  no- 
tice and  turning  the  tenant  out  of  possession.  Therefore  it 
seems  a  most  reasonable  thing  to  hold  that  where  a  special  con- 
tract of  this  description  is  entered  into  (even  supposing  the  com- 
mon law  would  give  the  right  of  reducing  the  lease,  which  I 
am  quite  certain  from  the  authorities  it  would  not)  it  is  impos- 
sible to  say  that  the  tenant  can  be  fairly  and  reasonably  entitled 
to  reduce  the  lease,  even  supposing  circumstances  existed  which 
without  a  contract  would  have  entitled  him  to  do  so. 
2811  *LoRD  CoLONSAY  :  The  question  is,  whether  the  appel- 
lant has  presented  such  a  statement  as  entitles  him  to  be  re- 
lieved from  the  contract,  in  respect  of  the  fact  he  cannot  work 
these  minerals  to  profit.  I  am  not  aware  of  any  case  in  which 
that  has  been  decided  in  regard  to  a  mineral  lease.  All  the 
cases,  without  exception,  which  have  been  put  before  us  are 

(*)  Principles,  sect.  1308.  (•)  8d  Ser.,  vol.  ix.,  p.  490. 
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cases  subBtantially  of  the  non-existence  or  exhaustion  of  that 
which  had  been  the  subject  of  the  lease. 

Now  in  this  case  the  tenant  has  fenced  himself  round  with 
protection  as  to  any  kind  of  occurrence  that  can  take  place.  He 
did  not  stipulate  for  relief  by  means  of  a  reference  to  arbitra- 
tion. But  he  protected  himself,  as  if  he  had  no  basis  of  com- 
mon law  to  rely  upon,  by  conditions  which  enabled  hinf  to 
break  the  lease  at  the  end  of  three,  seven,  or  fourteen  years.  I 
think  the  court  below  has  taken  the  right  view  in  looking  at 
Avhat  was  in  the  contemplation  of  the  parties,  the  contract  be- 
ing in  every  respect  favorable  to  the  tenant,  who,  in  my  opi- 
nion, has  shown  no  ground  for  the  relief  which  he  now  seeks. 

Lord  Cairns  :  This  case  is  at  once  an  example  of  an  attempt 
to  make  use  of  a  suit  for  the  purpose  of  obtaining  relief  upon  a 
ground  which  was  not  in  contemplation  at  the  time  when  the 
suit  was  commenced,  and  of  an  effort  to  strain  a  well  known 
principle  of  law  to  a  purpose  to  which  that  principle  was  never 
intended  to  apply. 

The  whole  foundation  of  this  suit  originally  was  an  allega- 
tion that  there  had  been  a  specific  representation,  and  an  ex- 
press warranty  given  by  the  lessor  to  the  effect  that  there  was 
"  a  large  stratum  of  freestone  in  the  lands  proposed  to  be  let, 
of  a  superior  quality,  and  capable  of  bein^  worked  to  profit ;" 
there  being  no  reference  whatever  to  any  implied  warranty  in 
law.  The  second  article  of  the  condescendence  states  that,  "  on 
the  faith  of  these  representations,  and  in  and  under  an  essen- 
tial error  as  to  the  subject  of  the  lease,"  the  appellant  signed 
the  lease  in  question. 

These  averments  are  now  altogether  out  of  the  case,  and  we 
have  an  attempt  to  make  out,  that  although  there  was  no  spe- 
cific and  express  warranty,  there  is  a  law  in  Scotland  which 
implies  warranty  to  the  same  effect. 

*My  lords,  it  appears  to  me  that  the  observations  of  the  [282 
lord  ordinary  in  dealing  with  the  question  of  express  warranty 
and  representation  are  very  applicable  also  to  the  question  of 
warranty  implied  by  law.  The  lord  ordinary  remarks  that  such 
representations  "are  subject  to  many  contingencies,  as  for  ex- 
ample, the  skill  and  capital  of  the  tenant,  the  rate  of  wages,  the 
state  of  the  market,  costs  of  transit,  and  many  other  elements 
of  hazard ;  such  representations  therefore  are  mere  matters  of 
opinion,  which,  even  if  erroneous,  could  not  form  a  good  ground 
for  reducing  the  lease  "  (^).  I  entirely  agree  with  the  observa- 
tions of  the  lord  ordinary ;  but  I  own  I  am  at  some  loss  to  un- 
derstand why  they  are  not  quite  as  applicable  to  a  warranty 
implied  by  law  as  they  are  to  an  express  warranty  averred  to 

(1)  3d.  Ser.,  vol.  ix.,  p.  487. 

6  Eng.  Kep.1  16 
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have  been  given  by  tlie  lessor ;  and  I  am  at  some  loss  to  con- 
ceive when  the  lord  ordinary  felt  that  there  would  be  these 
difficulties  in  allowing  a  proof  as  to  express  warranty,  that  it 
did  not  occur  to  his  mind,  that  to  a  much  greater  degree  they 
were  impediments  in  the  way  of  allowing  proof  as  to  what  I 
have  termed  an  implied  warranty  of  law. 

The  averments  do  not  even  now  assert  that  there  are  no 
minerals,  or  that  there  is  no  freestone;  but  merely  that  they 
are  not  capable  of  being  worked  to  profit,  an  averment  which 
implies  their  existence. 

There  is  a  common  form  of  covenant  in  mining  cases,  that  if 
the  minerals  cannot  be  worked  to  a  profit,  there  shall  be  an  op- 
I)ortuuity  to  the  lessee  of  giving  up  the  lease  upon  certain 
terms  stated.  That  covenant  is  generally  accompanied  with  a 
specification  of  means  for  ascertaining  by  the  award  of  arbitra- 
tors, or  by  the  opinion  of  experts,  whether  it  can  be  predicated 
of  the  mine  at  a  particular  time,  that  it  cannot  be  worked  to  a 
profit.  The  word  "  profit  *'  is  there  used  in  a  sense  altogether 
different  from  that  in  which  the  appellant  would  use  it  here ; 
because  where  you  have  an  express  covenant,  "  profit "  does 
not  mean  gain  after  paying  for  work  and  labor,  but  it  means 
gain  after  paying  for  work  and  labor,  and  the  rent  of  the  mine  — 
a  very  different  position  of  things  from  that  for  which  the  ap- 
pellant contends. 

There  is  a  well-known  principle  of  the  civil  law,  that  where  the 
283]  *8ubject  matter  demised  turns  out  to  be  non-existent,  or  to 
be  exhausted,  or  where  the  working  of  it  turns  out  to  be  utterly 
impracticable,  the  tenant  is  relieved  from  the  obligations  of  the 
lease.  It  is  attempted  to  bring  up  that  principle  to  this  case, 
and  to  say  that  it  ^ives  to  a  tenant  relief  in  the  same  way  that 
the  express  provision,  to  which  I  have  referred  as  being  com- 
mon in  mining  leases,  where  minerals  cannot  be  worked  at  a 
profit,  would  give  the  tenant  relief, 

I  asked  the  learned  counsel  for  the  appellant,  in  the  first 
place,  is  there  any  decided  case  in  support  of  that  proposition  ? 
The  learned  counsel  who  argued  for  the  pursuer  at  your  lord- 
ships' bar  were  unable  to  produce  any.  Undoubtedly,  some 
institutional  writers  have  been  referred  to,  and  I  take  Sir 
George  Mackenzie  as  an  example  of  them.  Sir  George  Mac- 
kenzie (^)  speaks  of  a  tenant  not  being  obliged  to  pay  rent  where 
th^re  is  sterility ;  and  he  says,  describing  it  negatively  and  there 
is  no  sterility  where  the  fruit,  the  crop,  the  harvest,  exceeds 

Q)  Inst.  3.  3.  5.     Sir  George's  words  never  so  little,  tlie  hire  will  be  due  if 

are:    *'If   the   ground    be  absolutely  the  profit  exceed  the  expense  of  the 

barren,  the  hire  will  not  be  due ;  but  seed  and  laboring." 
if  the  land  yield  some  profit,  though 


Vol.  II.J  SCOTCH  APPEALS.  123 

Qowan  v.  Chriatie.  1873 

the  value  of  the  labor  and  of  the  seed.  Even  with  regard  to 
agricultural  subjects,  I  should  venture  to  doubt  whether,  at  the 
present  day,  that  dictum  of  Sir  George  Mackenzie  is  to  be  taken 
without  very  considerable  qualification.  I  took  the  liberty  of 
putting  the  case  to  the  appellant's  counsel,  that  there  might  be 
a  lease  of  waste  or  moor  land,  which  a  tenant  might  well  be 
content  to  take,  intending  to  reclaim  it  by  degrees,  and  as  to 
which  in  any  one  year,  or  in  any  small  number  of  years  it 
might  be  utterly  impossible  to  say  that  there  had  been  any 
fruit  exceeding  the  seed,  and  the  labor ;  and  yet  it  would  be  a 
very  strong  proposition  to  hold  that  the  tenant  could  throw  up 
a  lease  of  that  kind  because  the  fruit  had  not  exceeded  the  seed 
and  the  labor.  Again,  there  might  be  land  which  mi^ht  be 
allowed  to  run  into  sterility,  and  become  unproductive  by  the 
fault  of  the  tenant  himself;  and  there  also  the  dictum  would  not 
apply. 

But  without  pursuing  the  question  with  respect  to  agricul- 
tural leases  further,  I  should  doubt  extremely  whether  dicta  of 
this  kind  apply  at  all  to  leases  of  mineral  subjects ;  for  although 
we  speak  *of  a  mineral  lease,  or  a  lease  of  mines,  the  [284 
contract  is  not,  in  reality,  a  lease  at  all  in  the  sense  in 
which  we  speak  of  an  agricultural  lease.  There  is  no  fruit ; 
that  is  to  say,  there  is  no  increase,  there  is  no  sowing  or  reap- 
ing in  the  ordinary  sense  of  the  term;  and  there  are  no  period- 
ical harvests.  What  we  call  a  mineral  lease  is  really,  when 
properly  considered,  a  sale  out  and  out  of  a  portion  of  land. 
It  is  liberty  given  to  a  particular  individual,  for  a  specific  length 
of  time,  to  go  into  and  under  the  land,  and  to  get  certain  things 
if  he  can  find  them,  and  to  take  them  away,  just  as  if  he  had 
bought  so  much  of  the  soil.  It  is  very  diflicult  to  apply 
to  a  case  of  that  kind  dicta  which  evidently  relate  to  the  ordi- 
nary process  of  agriculture. 

It  is  obvious  that  if  these  dicta  were  held  to  apply  to  mineral 
leases,  the  tenant,  if  he  found  his  lease  profitable,  would  con- 
tinue to  hold  it  and  reap  the  profit  from  it;  but  if  he  found  it 
unprofitable  he  would  certainly  give  it  up,  and  the  loss  would 
be  not  his,  but  the  landlord's. 

Again,  my  lords,  it  would  be  impossible  to  apply  these  dicta 
to  mineral  leases  without  some  knowledge  of  the  area  of  time 
over  which  to  spread  the  account  of  profit  or  of  loss.  I  asked 
Mr.  Pearson,  who  opened  the  case  with  great  ability  for  the 
appellant,  to  what  time  he  would  refer  the  question  of  the  profit 
or  loss,  and  I  think  he  was  obliged  to  admit  that  he  would  take 
the  whole  period  covered  by  the  lease  (without  counting  the 
breaks)  which  in  the  present  case  would  be  a  period  of  twenty- 
one  years.     Then  I  asked,  how  would  it  be  possible  at  the  end 
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of  the  third  or  the  fourth  year  of  the  lease,  to  speculate  as  to 
what  the  profit  or  loss  would  be  if  it  were  sprefvd  over  the 
whole  period  of  the  lease.  How  can  you  at  the  end  of  the  third 
or  the  fourth  year  of  the  lease  tell  what  the  price  of  labor  may 
be  in  future  years;  or  what  machinery  may  be  introduced  in 
future,  which  may  dispense  to  a  certain  extent  with  labor ;  or 
what  the  market  value  of  minerals  of  the  same  kind  will  be  at 
a  future  period,  or  what  the  effect  upon  the  market  value  of 
those  minerals  may  be  of  the  discovery  of  other  minerals  of  the 
same  kind  in  the  same  neighborhood.  All  those  things  are 
perfectly  uncertain. 

Then,  my  lords,  finding  that  there  is  no  decided  case  which 
is  an  authority  for  the  contention  of  the  appellant,  and  that 
285]  there  *are  no  dicta  of  institutional  writers  which  can  pro- 
perly be  applied  to  a  case  of  this  kind,  I  have  no  hesitation  in 
saying  that  the  appellant  has  utterly  failed  to  establish  that  there 
is  in  the  case  of  a  lease  of  this  kind  any  implied  warranty  in  law 
approaching  to  that  express  warranty  which,  in  the  first  instance, 
he  asserted  had  been  given  by  his  landlord.  It  is  upon  this 
ground  that  I  should  wish  to  rest  the  decision  of  the  case.  And 
I  do  so  the  more  particularly  for  this  reason,  that  I  observe  that 
some  of  the  learned  judges  in  the  court  below  were  rather  in- 
clined to  rest  it  upon  another  ground,  namely,  to  assume  that 
there  may  be  the  common  law  right  for  which  the  appellant  con- 
tends ;  but  that,  on  the  other  hand,  that  common  law  right  is 
ousted  by  the  express  provisions  contained  in  this  lease  with 
regard  to  breaks.  If  I  found  that  there  was  a  common  law  right 
such  as  has  been  alleged,  I  should  have  great  hesitation  in  say- 
ing that  anything  in  this  lease  did  oust  that  right.  If  there  is 
such  a  common  law  ri^ht,  I  do  not  see  that  it  is  in  the  least 
degree  impossible  that  it  should  co<exist  with  a  lease  containing 
a  provision  for  breaks.  I  do  not,  therefore,  hold,  that  the  com- 
mon law  right  is  excluded  by  the  provisions  of  this  lease,  but 
rather  that  these  provisions  are  to  be  regarded  as  a  proof  that 
it  never  was  imagined  by  those  who  entered  into  it  that  there 
was  any  such  common  law  right ;  because  if  there  was  such  a 
common  law  right  these  provisions,  to  a  great  extent  at  all  events, 
would  have  been  unnecessary. 

Interlocutors  appealed  from  affirmed^  and. 
appeal  dismissed  with  costs, 

Appellant^s  agent :  James  Dodds. 
BespoDdent's  agents :  Grahames  ^  Wardlaw. 
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March  10, 1878. 

286]  *BucHANAN  OF  Drumpeller  and  Henderson  &  Dimmack, 

Appellants ;  Andrew,  Respondent. 

Contract — ObUgcUum  to  submit  to  Minerat  Workings, 

A  feu  of  land  was  granted  reserving  the  Bubjaoent  materials,  and  stipulating 
that  the  fenar  should  have  no  claim  against  the  superior  or  his  tenants  in  respect 
of  any  damage  that  might  arise  from  the  working  of  the  minerals.  Damage 
having  arisen,  the  fenar  obtained  from  the  Court  of  Session  an  interdict  prohibit- 
ing the  mineral  workings  complained  of;  but  the  house  of  lords  revoked  the  in- 
terdict— ^holding  that  the  feuar  had  made  a  contract  which  bound  him  to  submit 
to  its  consequences. 

Par  The  Lobd  Chancellor  :  This  interdict  imposes  on  the  superior  an  obli- 
gation which  it  was  the  express  object  of  the  contract  to  relieve  him  from.  The 
huct  that  the  contract  was  improvident  cannot  alter  the  construction  of  a  special 
stipulation. 

Per  Lord  Chelmsford  :  It  is  the  safest  and  best  mode  of  construction  to  give 
to  words  free  from  ambiguity  their  plain  and  ordinary  meaning. 

In  the  year  1847,  Mr.  Buchanan  of  Drumpeller  granted  to 
Mr.  Wilson  of  Dundy  van  a  lease  for  nineteen  years  of  certain 
valuable  minerals,  chiefly  coal,  lying  mainly,  if  not  wholly,  un- 
der Coatbridge,  a  populous  village  in  the  Upper  "Ward  of 
Lanarkshire. 

It  did  not  appear  that  during  this  lease  any  damage  was  done 
to  the  surface  by  the  mineral  workings  of  Mr,  Wilson,  or,  after 
his  death,  of  his  testamentary  trustees,  and  it  was  perhaps  from 
this  consideration  that  in  1859  James  Porteous,  a  draper  in 
Coatbridge,  accepted  a  feu  grant  of  land  from  Mr.  Buchanan, 
Porteous  becoming  bound  to  build  a  house  upon  it,  and  to  pay 
an  annual  feu  duty.  The  grant  reserved  to  the  superior  all  tbe 
minerals  underneath,  with  a  remarkable  stipulation,  assented  to 
by  the  feuar,  that  the  superior  should  not  be  liable  for  any  da- 
mage that  might  arise  to  the  surface  land  feued  or  the  buildings 
that  might  be  erected  thereon  from  working  and  carrying  away 
the  minerals  underneath.  In  conformity  with  this  feu  contract 
Porteous  built  a  house  and  made  other  erections  on  the  land  at 
an  expensie  of  about  £900.  In  1865  he  sold  the  feu  property 
with  all  its  accompaniments  to  the  above  respondent,  Mr,  An- 
drew, conveying  it  to  him  by  *di8po8ition ;  "  but  excepting  [287 
always  and  reserving  to  his  superior,  Mr.  Buchanan,"  the  min- 
erals underneath,  with  the  right  of  working  and  carrying  away 
the  same  in  terms  of  the  original  feu  to  Porteous,  and  under 
the  burdens,  conditions,  restrictions,  limiitations,  and  obligations 
specified  therein. 

The  lease  to  Mr.  Wilson  having  expired,  a  fresh  lease  of  the 
minerals  was  granted  by  Mr.  Buchanan  to  the  appellants,  Messrs. 
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Henderson  &Dimmack  whose  operations  shortly  afterwards  gave 
rise  to  the  present  litigation — the  respondent,  Mr.  Andrew  (the 
new  feuar)  asserting  that  by  reason  of  the  workings  of  the  new 
mineral  lessees,  Messrs.  Hetiderson  &  Dinimack,  the  walls,  ceil- 
ings, and  partitions  of  the  feuar's  house  had  been  rent,  and  his 
boundary" and  parapet  walls  shaken;  but  adding  that  still 
greater  damage  would  ensue  unless  the  court  interposed.  lie 
therefore,  on  the  14th  of  March,  1867,  presented  his  petition  to 
the  sherift*  of  Lanarkshire  praying  that  Messrs.  Henderson  & 
Dimmack  might  be  ordered  so  to  carry  on  their  operations  as 
not  to  injure  or  endanger  the  property  of  the  feuar.  Mr.  Bu- 
chanan, the  superior,  was  called  as  a  party  "for  any  interest  he 
might  have  in  the  premises."' 

The  answer  of  the  superior  and  his  lessees  stated  that  by  the 
feu  contract  all  the  minerals  underneath  were  reserved  with  an 
express  stipulation  against  liability  for  damage.  The  sheriff 
ordered  a  proof;  and  upon  advocation  the  lord  ordinary  Q)  re- 
newed the  order  for  proof,  which  having  been  gone  into  volumi- 
.  nously  before  his  lordship,  he,  on  the  26th  of  July,  1870,  issued 
an  interdict  prohibiting  the  appellants  from  working  their  min- 
erals within  one  hundred  yards  of  the  feuar's  property.  His 
lordship  in  a  note  remarked  that 

The  stipulations  of  the  feu  contract  must  be  dealt  with  in  subordination  to  its 
main  object,  viz  ,  the  erection  and  keeping  up  of  a  dwelling-house.  It  would  be 
altogether  unreasonable  and  absurd  to  suppose  that  while  the  feuar  was  to  be 
bound  not  only  to  erect  but  always  to  uphold  in  good  repair  a  dwelling-house, 
the  superior  should  be  at  liberty  to  dentroy  that  house  whenever  he  pleased,  and 
that  too  without  be|ng  answerable  for  the  loss  or  damage  thereby  occasioned  to 
the  feuar. 

The  appellants  reclaimed  against  this  judgment  to  the  Inner 
House  (Second  Division),  where  after  much  consideration,  Lord 
Cowan,  Lord  Benholme,  and  Lord  Neaves  agreed  with  the  lord 
288]*^i*<^i"ftr3''j  but  the  Lord  Justice  Clerk  Moucreiff  dissented. 
The  result  was  an  adherence  to  the  interlocutor  complained  of. 
Against  this  decision  the  superior,  Mr.  Buchanan,  and  his  les- 
sees, Messrs.  Henderson  &  JDimmack,  appealed  to  the  house, 
having  for  their  couqsel  the  lord  advocate  (*),  the  solicitor- 
general  ('),  and  Mr.  Traiver  of  the  Scotch  bar.' 

Sir  Richard  Baggallay,  Q.C.,  and  Mr.  Coiioriy  Q.C.,  were  heard 
for  the  respondent. 

The  arguments  of  counsel  are  fully  adverted  to,  and  the  facts 
of  the  case,  and  clauses  in  the  instruments  on  which  the  parties 
rested,  are  amply  set  forth  in  the  following  opinions : 

The  Lord  Chancbllor  (*):  My  lords,  generally  speaking,  when 
a  man  grants  the  surface  of  land,  retaining  the  minerals,  he  is 

(>)  Tx)rd  Ormidale.  (■)  Sir  George  Jessel,  Q.C. 

(•)  Mr.  Young,  Q.C.  (♦)  Lord  Selborae. 
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guilty  of  a  wrongful  act  if  he  so  uses  his  own  right  to  obtain 
the  minerals  as  to  injare  the  sar&ce,  or  the  things  upon  it;  and, 
as  prevention  is  better  than  cure,  the  court  would  bo  justified 
ia  granting  an  interdict  to  prevent  him  from  doing  so.  But, 
on  the  other  hand,  I  apprehend  it  is  the  clear  law  of  England 
and  also  of  Scotland,  that  when  two  persons  meet  and  deliber- 
ately settle  a  contract,  they  are  at  liberty  to  enter  into  such 
terms  (not  being  contrarv  to  the  public  law),  as  they  may  think 
fit ;  and  if  a  feuar  of  surrace  lands  is  willing  to  take  the  risk  of 
any  injury  which  may  be  done  by  the  working  of  the  subjacent 
minerals,  it  is  perfectly  lawful  for  him  to  do  so;  the  person  who 
was  previously  the  owner  of  the  entirety  being  under  no  antece* 
dent  obligation  to  part  with  any  portion  previously  his  own, 
except  npon  such  terms  as  are  mutually  agreed  upon. 

In  such  a  case,  therefore,  the  whole  matter  resolves  itself  into' 
a  mere  question  of  construction.    No  views  of  a  conjectural 
kind  as  to  what  is,  or  what  is  not  reasonable,  can  be  admitted 
if  the  contract  itself  is  plain  and  free  from  ambiguity. 

In  the  neighborhood  of  the  property  feued  in  this  case  there 
were  several  inhabited  dwellings;  and  there  were  various  seams 
of  coal  under  it,  of  which  the  two  upper  seams  had  been  already 
♦worked  out  according  to  the  old  "  stoop  and  room  sys-  [289 
tem,"  leaving  thin  and  not  very  permanent  walls  to  support  the 
surface ;  the  entire  coal  being  taken  out  with  the  exception  only 
of  thin  supports  liable  to  decay  and  still  more  liable  to  fall  in  and 
break  down,  should  any  seams  lying  either  immediately  below 
or  near  them  be,  to  any  material  extent,  worked.  That  was  the 
condition  of  the  two  uppef  seams,  and  there  was  below  them  a 
lower  seam,  which  may  or  may  not  have  been  partially  worked 
before  the  date  of  the  lease  of  this  particular  property,  but  which 
appears  to  have  been  a  seam  of  considerable  value  and  thickness, 
and  which,  if  it  had  been  at  that  time  \forked  at  all,  had  been 
worked  upon  what  is  called  the  modern,  or  the  improved  stoop 
and  room  system.  By  that  system  more  solid  pillars  are  left  as 
the  coal  is  worked  out;  but  when  the  coal  has  been  taken  out 
from  the  excavated  spaces  called  "  rooms,"  the  mine  owner 
comes  back,  and  by  degrees  works  out  the  whole  of  the  pillars ; 
so  as  to  remove  the  entirety  of  the  coal. 

I  may  mention  that  the  same  effect  would  be  produced  if 
another  known  system,  called  the  "  long  wall  system,"  were 
adopted,  according  to  which  no  supports  are  left  at  all  in  the 
course  of  the  working,  except  such  as  may  arise  from  the  acci- 
dental accnmulation  of  rubbish  in  the  spaces  from  which  coal 
has  been  taken  out,  and  which  rubbish,  al  all  events  under  the 
circumstances  of  this  mine,  if  left,  would  not  be  sufficient  to  pre- 
vent an  extensive  subsidence  of  sufficient  importance  to  cause 


128  SCOTCH  APPEALS.  [L.  B 

1873  Buchanan  v.  Andrew. 

the  injury  which  the  interdict  granted  in  this  case  was  intended 
to  obviate. 

I  will  first  consider  what  is  the  effect  of  that  portion  of  the 
feu  contract  which  expressly  refers  to  the  particular  subject,  and 
then  whether  there  is  any  legitimate  inference  to  be  drawn  from 
other  portions  of  the  contract  so  as  to  vary  that  interpretation. 

The  feu  contract  reserves  to  the  superior 

The  whole  coal,  fossils,  fireclajr,  ironstone,  limestone,  freestone,  and  all  other 
metals  and  minerals,  with  fall  power  to  work,  win,  and  awaj  carry  the  same  at 

}>lea8nre,  as  also  to  remove  as  mach  stone  and  other  matter  as  may  be  necessary 
or  the  proper  working  of  the  said  coal,  ironstone,  and  others,  and  that  free  of  all 
or  any  damage  which  may  be  thereby  occasioned  to  the  feuar. 


Now  what  would  have  been  the  effect  if  the  words  which  I 
have  last  read,  namely,  "  free  of  all  or  any  damage  which  may 
290]  be  thereby  ^occasioned  to  the  feuar,'*  had  not  been  con- 
tained in  the  instrument  ?  Without  those  words  it  would  have 
been  a  mere  reservation  of  the  minerals,  with  full  power  to  work, 
win,  and  away  carry  the  same  at  pleasure,  and  also  to  renaove 
as  much  stone  and  other  matter  as  might  be  necessary  for  the 
proper  working  of  the  minerals.  The  effect  of  such  a  reserva- 
tion, standing  alone,  according  to  the  law  of  both  countries, 
would  have  been  that  the  whole  property  in  the  mineral  strata 
would  have  been  reserved  to,  and  would  have  remained  in,  the 
previous  owner,  and  he  would  have  had  an  unlimited  power 
of  dealing  with  that  as  his  own,  but  he  would  have  been  sub- 
ject to  the  general  restriction  which  eveiy  owner  of  property 
is  under,  expressed  by  the  maxim,  sic  uiere  tuo  ui  aUenum  non 
Icedas,  Consequently,  the  interdict  which  has  been  granted  by 
the  court  below  would  have  been  right  and  proper  had  the 
matter  rested  there. 

But  then  come  in  the  words,  "  free  of  all  or  any  damage 
which  may  be  thereby  occasioned  to  the  feuar,""  It  is  very 
difficult  to  understand  what  these  words  can  mean,  except  this, 
that  to  the  full  extent  of  that  which  is  reserved,  the  working 
may  take  place,  even  though  it  occasions  damage  —  for  which 
the  superior  is  not  to  be  responsible.  The  parties,  appearing  to 
have  been  anxious  to  make  their  meaning  clear,  go  on  to  state 
that 

It  is  expressly  agreed  that  the  superior  shall  not  be  liable  for  any  damage  that 
may  happen  to' the  said  piece  of  ground,  buildings  thereon,  or  existing  hereafter 
thereon,  by  or  through  the  workmg  of  the  coal,  fireclay,  ironstone,  freestone,  or 
other  metals  or  minerals  in  or  under  the  same,  or  in  the  neighborhood  thereof, 
by  long-wall  workings  or  otherwise,  or  which  may  arise  from  or  through  the 
setting  and  crushing  of  any  coal- waste,  or  other  excavation  presently  existing,  or 
which  may  exist  hereafter  within  or  in  the  neighborhood  of  the  ground  hereby 
disponed,  through  the  the  said  superior  working  or  draining  the  said  metals  or 
minerals,  or  others  as  aforesaid. 

Your  lordships  will  see  that  this  express  agreement  to  exclude 
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claime  for  damage  is  not  confined  to  some  particular  description 
of  damage,  but  it  extends  to  any  damage,  the  words  being  "  and 
shall  not  be  liable  for  any  damage." 

Secondly,  the  feu  contract  particularly  takes  notice  of  the 
buildings,  aud  of  the  liability  of  those  buildings  to  damage 
through  the  workings;  and  it  says  that  the  superior  shall  not 
be  liable  for  any  damage  which  may  happen  to  any  buildings 
then  upon  the  ^property,  or  afterwards  to  be  there.  The  [291 
importance  of  that  reference  to  buildings  will  be  seen  presently, 
when  wo  come  to  the  latter  part  of  the  deed  which  relates  to 
that  particular  subject  Thirdlj^  the  feu  contract  takes  notice 
of  the  modes  of  working  by  which  such  damage  mav  happen, 
and  puts  foremost  "long  wall  workings,'' — a  remarkable  thmg; 
because  that  was  not  the  mode  of  working  actually  in  use,  or 
which  ever  had  been  in  use  there ;  and  it  was  a  mode  of  work- 
ing which  would  completely  extract,  if  it  were  followed,  the 
whole  of  the  coal  without  leaving  any  supports  whatever,  except 
such  limited  supports  as  might  arise  by  rubbish  left  in  themine^ 
and  which,  according  to  the  evidence  relating  to  this  mine, 
would  have  been  clearly  insufficient  to  prevent  damage  by  sub- 
sidence. I  ought  further  to  remark  that  the  feu  contract  notices 
two  kinds  of  damage :  the  one  direct  damage  by  the  working 
of  the  seams  remaining  to  be  worked ;  and  the  other  what  1 
may  describe  as  indirect  damage  by  the  subsiding  of  the  Wastes 
in  the  two  seams  already  worked,  in  consequence  of  those  exca- 
vations. The  feu  contract  deals  with  the  damage  arising  from 
the  loss  of  lateral  support  occasioned  by  working  in  the  neigh- 
borhood, as  well  as  with  the  damage  arising  from  the  loss  of 
support  occasioned  by  workings  immediately  under  the  surface 
in  question.  Can  anything  possibly  be  more  clear,  than  that 
the  intention  of  the  parties  on  both  sides  was  that  the  superior 
was  to  have  the  unrestrained  right  of  taking  out  the  whole  and 
every  part  of  the  reserved  minerals,  the  whole  risk  of  any  con- 
sequent damage  being  undertaken  and  to  be  sustained  by  the 
feuar  ? 

It  has  been  suggested  that  the  exclusion  of  damage  may  not 
exclude  the  right  to  an  interdict.  But,  my  lords,  I  apprehend 
that  a  rijjht  to  an  interdict  is  founded  only  upon  proof  that  the 
act  is  injurious  and  wrongful.  Every  act  which  is  injurious  and 
wrongful  is  an  act  for  which  there  must  be  a  liability  to  dama- 
ges ;  and  it  is  only,  therefore,  because  it  is  such  an  act  as  would 
carry  with  it  a  liability  to  damage  that  the  better  remedy  of  in- 
terdict can  be  applied.  The  moment  the  damage  is  renounced 
it  becomes  a  damnum  sine  wjurid,  and  to  a  damnum  sine  injurid 
neither  interdict  nor  action  for  damages  applies.  Therefore  it 
appears  to  me  to  be  as  clear  as  possible,  that  the  intention  of  the 
5  ENa.  Bsp.]  17 
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292]  ^parties  was  upon  the  one  side  to  renounce  all  claim  to 
compensation,  and  on  the  other  to  escape  from  any  liability 
whatever  for  damage  that  might  occur  from  excavating  the  en- 
tirety of  the  minerals. 

But  it  is  said  that  this  construction  mav  be  limited  by  assum- 
ing a  proper  mode  of  working,  and  to  that,  if  the  word  "pro- 
per "  IS  rightly  understood,  I  entirely  agree.  The  superior,  in 
entering  into  this  contract,  only  contracts  for  power  to  work  and 
get  the  coal,  and  to  be  exoneoated  from  any  damage  which  may 
arise  through  the  working  of  the  coal.  The  very  words  "  pro- 
per working  "  occur  incidentally  in  one  place,  although  not  in 
the  principal  clauses  in  this  part  of  the  contract ;  but  that  only 
means  that,  if  the  superior  does  that  which  is  not  needful  or 
proper  to  the  getting  of  the  coal,  and  if  the  act  so  done  leads  to 
the  subsidence  of  the  surface,  it  is  an  act  not  within  the  scope  or 
intention  of  this  contract,  and  therefore  the  superior  is  not  pro- 
tected by  this  clause  in  such  a  case.  To  let  down  the  surface  is 
not  the  thing  which  he  contracts  for ;  he  contracts  for  power  to 
work  his  reserved  coal,  and  he  is  not  to  be  answerable  for  da- 
mage by  subsidence  arising  in  that  way.  Wanton,  reckless,  or 
improper  working,  therefore,  is  a  thing  which  is  not  in  the  view 
of  either  of  the  parties.  If  this  working,  which  is  prohibited 
by  the  interlocutor,  were  wanton,  reckless,  or  improper,  doubt- 
less there  is  nothing  here  which  would  prevent  it  being  inter- 
dicted.   But  is  it  so  ? 

The  question  is,  what  is  the  meaning  of"  proper  working?" 
I  apprehend  that  the  word  "  proper,"  has  reference  onl}'  to  the 
subterraneous  mineral  workin^<n-it  has  nothing  whatever  to  do 
with  the  surface.  The  obligation  to  maintain  the  surface  is  in- 
dependent of  the  right  of  working  where  it  exists ;  and  however 
proper  the  mode  of  working  might  be,  if  it  let  the  surface  down, 
and  that  was  a  thing  which  the  mineral  owner  was  not  at  liberty 
to  do,  the  mineral  owner  would  be  answerable  in  damages  for 
so  doing.  Of  course  there  is  a  very  intelligible  sense  of  the 
phrase  *'  proper  working,"  which- might  refer  to  the  upholding 
of  the  surface ;  but  that,  I  apprehend,  is  not  the  sense  in  which 
it  could  be  introduced  into  a  contract  which  expressly  stipulates 
that  the  mineral  owner  shall  be  exonerated  from  damage  arising 
either  to  the  surface  or  to  the  buildings  upon  it 
293]  *The  construction  which  I  am  a(fvising  your  lordships 
to  place  upon  this  contract  is  exactly  the  same  as  that  which 
Lord  Ilatherley,  when  vice  chancellor,  placed  upon  a  contract 
in  this  respect  precisely  similar.  In  WUlianis  v.  BagtuM  (*)  it 
was  said,  that  you  could  possibly  suggest  some  description  of 
damage  which  might  be  provided  against  short  of  subsidence 
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by  ordinary  workins^s.  Lord  Hatherley  held  that  that  was  not 
coneistent  with  the  language  of  the  contract,  which  expressly 
provided  that  the  party  was  not  to  be  liable  for  any  damage, 
lie  said  also,  with  regard  to  the  suggestion  of  working  so  as  to 
uphold  the  surface,  that  to  introduce  such  a  limitation  would 
Eimply  be  to  defeat  the  whole  object  of  those  stipulations. 

Then,  I  say,  if  we  rest  on  this  portion  of  the  contract,  there 
really  is  no  ambiguity  and  no  uncertainty.  The  feuar  has  de- 
liberately taken  upon  himself  this  risk,  and  this  interdict  im* 
poses  npon  the  superior  an  obligation  which  it  was  the  express 
object  of  the  contract  to  relieve  him  from. 

but  then  it  is  said  that  we  find  here  what  did  not  occur  in  the 
case  of  Williams  v.  Bngnal^  or  in  any  other  case  cited  —  namely, 
an  express  stipulation  to  build  a  dwelling  house  of  a  certain  de- 
scription and  val  ue on  the  premises,  and  to  maintain  that  house  in 
repair,  the  building  bein  o^  erected  according  to  a  plan  rather  ela- 
borately defined,  the  whole  being  an  onerous  obligation  cast  upon 
the  feuar.  It  may  seem  that  this  was  perhaps  an  improvident 
contract  But  how  can  that  fact  alter  the  construction  of  an  ex- 
press stipulation,  that  the  superior  shall  be  exonerated  from  all 
liability  for  damage  arising  from  subsidence  to  any  buildings 
that  may  thereafter  be  erected  upon  the  property  ?  One  thing 
is  quite  plain,  that  although  the  feuar  agreed  with  the  superior 
to  erect  buildings,  both  parties  did  contemplate  that  the  ouild- 
ings  so  erected  might  be  damaged  ordestroyed  by  the  mining 
operations  of  the  superior,  in  respect  of  which  he  was  not  to  be 
responsible,  and  for  which  he  was  not  to  make  compensation. 
Buildings  being  expressly  in  contemplation,  it  seems  to  me  that 
that  is  quite  enough,  whether  he  contracts  to  build  them  him- 
self, or  is  left  at  liberty  to  do  it  by  contracting  with  another 
party.  In  Williams  v.  ^Uagnal  it  is  clear  that  the  land  was  sold 
as  building  land,  and  that  buildings  *wcre  in  contempla-  [294 
tion.  They  were  buildings,  I  think,  of  rather  a  more  valuable 
kind  than  those  which  are  in  view  here  —  namely,  ironworks 
and  machinery.  But  the  vice  chancellor  did  not  think  that  that 
circumstance  prevented  the  parties  from  being  capable  of  con- 
tractingthat  the  whole  risk  of  any  damage  by  subsidence  should 
be  with  the  owner  of  the  buildings,  whatever  were  his  obliga- 
tions in  respect  of  them,  and  that  Uie  mineral  owner  should  have 
as  free  and  unfettered  a  right  to  work  out  the  whole  of  his  mine- 
rals without  being  liable  for  any  damage  whatever,  as  he  would 
have  had  if  he  had  not  granted  the  surface  to  any  other  person. 

This,  then,  is  the  agreement  which  the  parties  have  made,  and 
in  the  latter  portion  of  it  there  is  not  a  single  word  which  has  a 
legitimate  bearing  upon  the  construction  of  the  words  which 
are  to  be  found  in  the  earlier  clause  which  I  have  referred  to; 
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and,  therefore,  the  interdict  which  has  been  granted  is  in  truth 
an  interdict  relieving  the  feuar  from  his  oontraet,  without  any 
action  of  reduction,  or  any  cause  that  I  can  perceive,  why  he 
should  be  so  relieved.  Therefore,  ray  lords,  the  motion  that  I 
shall  make  to  the  house  is,  that  these  interlocutors  be  reversed, 
and  the  appellant  assoilzied  from  the  conclusions  of  the  action. 

Lord  Chelmsford  :  It  is  admitted  that  if  the  reservation  is  to 
be  construed  according  to  the  ordinary  meaning  of  language, 
there  can  be  no  restraint  upon  the  right  of  the  mineral  proprietor 
to  remove  everv  particle  of  the  coal  under  the  piece  of  ground 
feued,  though  the  inevitable  consequence  must  be  the  total  de- 
struetlon  of  the  feuar's  dwelling  house.  But  it  is  contended  by 
the  feuar  that,  the  object  of  the  feu  contract  beingto  have  a  dwell 
ing  house  of  a  particular  description  built  and  maintained,  the 
generality  of  the  words  of  the  reservation  is  to  be  restrained  by 
reference  to  this  object,  and  that  the  only  proper  working  of  the 
coal  must  be  intended  to  be  such  as  shall  consist  with  an  uphold- 
ing of  the  surface  and  buildings. 

This  construction  is  maintained  by  the  judges  who  decided  tlie 
case  in  the  feuar's  favor,  on  the  assumption  that  the  feuar  would 
never  have  entered  into  a  contract  obliging  him  to  build  and 
295]  ^maintain  a  house  which  at  any  time  might  be  destroye<l 
by  the  exercise  of  rights  belonging  to  the  person  who  imposed 
the  obligation  upon  him.  Lord  Cowan  puts  this  very  strongly. 
He  says : 

Suppose  it  had  been  in  express  words  stated  tbat  the  superior  and  his  mineral 
tenants  were  to  have  full  power  at  their  pleasure  to  put  toe  feuar's  property  into 
this  certain  peril,  and  it  were  asked  whether  the  feuar  would  have  entertained 
such  an  unreasonable  and  disastrous  proposal,  he  certainly  never  would. 

But,  with  great  submission,  this  appears  to  me  to  be  determin- 
ing what  has  been  done  by  a  conjecture  of  what  was  likely  to 
have  been  done.  And  then,  in  even  stronger  language,  Lord 
Cowan  says : 

It  appears  to  me,  that  the  clause  behoved  to  have  in  express  terms  provided 
that  the  feuar  was  to  submit  to  have  his  property  destroved  without  redress 
should  the  superior  or  his  mineral  tenants  pesort  to  the  modem  system  of  stoop 
and  room  working. 

It  is  difficult  to  see  in  what  more  precise  language  the  feuar 
could  have  submitted  to  thi&  contingency  than  by  agreeing  to  a 
reservation  by  which  the  whole  of  the  coal  is  reserved  to  the 
proprietor,  with  full  power  to  work,  win,  and  away  carry  the 
same  (i.e.  the  whole  of  the  coal)  at  pleasure ;  it  being  expressly 
ngreed  that  he  shall  not  be  liable  for  any  damage  that  may 
liappen  to  the  piece  of  ground  and  buildings  thereon  by  or 
through  such  working.  Lord  Cowan,  in  the  passage  which  1 
)iave  read,  seems  to  consider  that  the  destruction  of  the  property 
will  be  the  necessary  consequence  of  resorting  (as  he  calls  it)  to 
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the  modern  system  of  stoop  and  room  working.  Bat  this  sys- 
tem seems  to  have  snperseaed  the  former  one  (of  coarse  in  cases 
only  where  there  was  no  obligation  to  uphold  the  surface)  at 
the  time  of  the  feu  contract.  Porteous,  when  he  became  the 
owner  of  the  piece  of  ground,  and  Mr.  Andrew  at  the  date  of  the 
disposition  from  him,  must  be  taken  to  have  made  themselves 
acquainted  with  the  nature  of  the  underground  operations,  and 
to  nave  entered  into  their  contracts  with  reference  to  them ; 
and  tlie  modern  system  of  stoop  and  room  working  was  not 
resorted  to  after  the  feu  contract,  but  was  the  mode  of  working 
in  use  at  the  time  by  Wilson  and  Wilson's  trustees,  and  was 
continued  by  Henderson  and  Dimmack  when  they  succeeded  as 
the  mineral  tenants. 

It  cannot  then  be  said  that  this,  which  was  the  ordinary 
mode  *was  not  a  proper  mode  of  working,  supposing  the  [296 
proprietor  of  the  minerals  had  a  right  to  get  the  whole  of  ^the 
coal,  and  was  not  bound  to  leave  a  support  for  the  surface.  Of 
course  he  must  be  liable  for  any  damage  which  may  happen  to 
the  surface  from  unskillful  or  negligent  working;  but  I  am  at  a 
loss  to  understand  how  working  in  the  ordinary  way  upon  an 
established  system  can  be  properly  characterized  (as  it  is  by 
Lord  Benholme  (")  as  "arecKless  mode  of  working.** 

Lord  Benholme  puts  the  propriety  of  the  interdict  upon  a 
ground  which  it  appears  to  me,  with  great  respect,  cannot  be 
supported.    lie  supposes  the  mineral  proprietor  to  say: 

Ton  moAt  not  look  for  any  reparation  in  the  shape  of  damages.  If  you  were 
to  attempt  any  sach  thing,  the  absolute  clause  in  your  feu  contract  would  put 
you  out  of  court,  and  that  is  the  reason  why  you  shall  not  be  allowed  to  protect 
yourself  by  interdict  from  the  doing  of  the  deed  against  the  consequences  of 
which  you  have  no  redress  a^inst  me.  Prevention  is  ever  preferable  to  cure. 
But  prevention  becomes  absolutely  indispensable  when  the  threatened  injury 
admits  of  no  redress. 

What  is  this  but  to  say  to  the  person  asking  for  the  interdict : 
You  have  weakly  and  foolishly  entered  into  an  agreement 
whereby  you  have  ^iven  to  another  person  the  liberty  to  do  you 
<lamage  without  being  answerable  for  it.  We  will  interpose  to 
protect  you  from  the  consequences  of  your  folly  by  preventing 
that  being  done  which  you  have  agreed  that  the  other  party  to 
the  agreement  shall  have  the  right  to  do.  This  would  be,  if  not 
to  make  a  new  contract,  at  least  to  annul  the  provisions  of  the 
existing^  one. 

Lord  Neaves  ('),  following  Lord  Benholme's  view,  holds  that 
if  it  is  demonstrable  that  the  consequence  of  the  mode  of  working 
would  be  a  destruction  of  the  surface,  that  would  not  be  a  pro- 

Eer  working.    And  he  adds  that  he  cannot  presume  such  to 
ave  been  intended  without  words  far  more  explicit  than  are 

Q)  8d  Series,  vol.  iz,  p.  S68.  O  ^  Series,  vol.  iz«  p.  569. 
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contained  in  the  clause  of  reservation.  He  even  doubts  whether 
a  clause  of  this  kind  explicitly  made  could  be  enforced.  No 
doubt  of  this  nature,  however,  was  expressed  in  the  course  of 
the  argument.  On  the  contrary,  I  put  the  case  to  the  learned 
counsel  for  the  respondent  of  land,  feued  with  an  obligation  to 
build  a  house  and  keep  it  in  repair,  with  a  reservation  to  the 
297]  superior  of  the  power  to  remove  *thc  house  at  any  time 
if  it  interfered  with  the  exercise  of  rights  which  he  possessed. 
And  he  admitted  that  such  an  agreement  would  be  perfectly 
valid.  Indeed,  to  deny  this  would  be  to  adopt  the  dictum  of 
Lord  Denman  in  Hilton  v.  Lord  GramnUc  (*),  which  was  fre 
quently  doubted,  and  at  last  has  been  distinctly  overruled. 

Sir  Richard  Baggallay^  in  liis  clear  and  able  argument,  did 
not  rely  upon  the  improbability  of  the  respondent  having  en- 
tered into  a  contract  which  left  him  at  the  mercy  of  the  mineral 
prgprietor,  nor  deny  that  the  words  of  the  reservation,  taken  by 
themselves,  would  be  sufficient  to  give  the  mineral  proprietor 
the  right  to  remove  the  whole  of  the  coal  from  under  the  piece 
of  ground  in  question  ;  but  he  contended  that  the  clause  must 
be  read  in  connection  with,  if  not  in  subordination  to,  the  ob- 
ject of  the- feu  contract,  which  was  to  provide  for  the  building 
and  keeping  up  a  house  on  the  ground  feued.  And  therefore 
he  insisted  that  the  words  "  the  proper  working  of  the  coal" 
contained  in  the  reservation  must  be  construed  with  reference 
to  this  primary  object  of  the  contract.  He  endeavored  to  show 
that  Wilson's  trustees  had  worked  so  as  to  leave  pillars  as  a 
support  to  the  surface ;  and  he  therefore  contended  that  if  Hen- 
derson and  Dimmack  were  removing  these  pillars  they  were  not 
pursuing  a  proper  mode  of  working. 

But  the  operations  of  Wilson's  trustees  were  not  such  as  that 
described.  On  the  contrary,  it  is  proved  that  they  were  getting 
the  coal  on  the  modern  stoop  and  room  system,  and  accord- 
ingly in  their  forward  working  they  had  left  large  pillars;  but 
they  had  commenced  in  working,  back  to  remove  some  of  these 
illars  when  their  lease  came  to  an  end,  and  Henderson  and 
)immack  succeeded  them. 

If  the  respondent  is  right  in  saying  that  under  the  reserva- 
tion the  working  of  the  coal  must  be  carried  on  with  reference 
to  the  security  of  the  building,  then  the  mineral  tenants  must 
not  come  within  one  hundred  yards  of  the  dwelling-house, 
which  the  witnesses  say  would  be  a  reasonable  distance  to  en- 
sure absolute  safety,  so  that  the  mineral  tenants  would  be  de- 
prived of  a  quantity  of  coal  beyond  the  limits  of  the  rood  of 
ground  feued  to  the  respondent. 

The  whole  argument  of  the  respondent  is  involved  in  tho 

0)  5  Ad.  &  E.  (Q.  B.),  701,  Feb.  10, 1845. 
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"^asserted  restriction  of  the  ffenerality  of  the  words  of  the  [298 
reservation  in  order  to  render  it  subservient  to  the  obligation  to 
tlie  fenar  to'build  and  maintain  the  dwelling-house.  J3ut  this 
mode  of  dealing  with  the  reservation  seems  to  be  adopted, 
although  not  avowedly,  on  account  of  the  assumed  impossibility 
of  any  person  entering  into  a  contract  which  it  is  taken  for 
granted  is  a  highly  imprudent  one,  thereby  resorting  to  conject- 
ure instead  of  resting  upon  construction.  For  how  can  it  pro 
perly  be  assumed  that  there  is  imprudence  in  the  contract  ?  It 
may  have  suited  Poiteous's  purpose  to  become  the  owner  of 
the  piece  of  ground  upon  the  agreed  terms ;  or,  assuming  that 
his  entering  into  such  a  contract  was  an  act  of  imprudence,  is 
that  any  reason  why  full  effect  should  not  be  given  to  it  ? 

It  is  the  safest  and  best  mode  of  construction  upon  all  occa- 
sions to  give  to  words  free  from  ambiguity  their  plain  and  or- 
dinary meaning.  The  case  of  Williams  v.  Bagnal^  cited  from 
the  Weeldy  Reporter  (')  and  the  Weekly  Notes  ('),  approaches  very 
nearly  to  this,  because,  although  there  was  in  that  case  no  obh- 
gation  on  the  plaintiff,  the  purchaser,  to  build,  yet  it  appears 
from  the  statement  in  the  Weekly  Notes  that  the  grant  was  made 
to  him  for  building  purposes.  The  reservation  of  the  minerals, 
with  the  power  of  working  them  without  being  answerable  for 
any  damage,  was  as  large  as  in  the  present  case.  And  the 
lessee  of  the  minerals,  having  by  his  workings  caused  a  subsid- 
ence of  the  land,  the  purchaser  sought  to  restrain  his  further 
working  on  the  ground  that  a  grant  of  the  surface  included  by 
implication  of  law  everything  necessary  for  its  support,  and  that 
a  man  could  not  derogate  from  his  own  grant.  But  the  vice- 
chancellor  held  that  the  implication  of  law  was  swept  away  b}*^ 
the  express  terms  of  the  contract,  which  were  plain,  clear,  and 
ampile,  and  dismissed  the  bill  with  costs. 

I  cannot  better  conclude  my  view  of  the  case  than  in  the  words 
of  the  Lord  Justice  Clerk :  *'  I  look  on  these  obligations  to  the 
mineral  owner  as  part  of  the  consideration  for  the  feu  :•  and  I 
can  see  no  reason  for  permitting  the  feuar,  while  he  retains  the 
benefit,  to  repudiate  the  conditions  of  his  right." 

My  lords,  I  think  the  interlocutors  appealed  from  ought  to  be 
reversed. 

♦Lord  Colonsay  :  Where  there  is  a  stipulation  such  as  [299 
we  have  here,  I  think  it  is  impossible  to  deny  effect  to  it ;  and 
I  cannot  see  how  this  effect  can  be  given  without  rejecting  the 
pleas  of  the  respondent. 

The  ground  upon  which  the  majority  of  the  court  below  pro- 
ceeded was  that  the  workings  were  not  proper  workings,  because 
they  produced  the  result  that  is  complained  of.    I  venture  to 

O  Vol.  XT.  p.,  272.  O  1866,  Dec,  10,  p.  892, 
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think  that  that  was  a  mode  of  reasoning  in  a  circle.  If  the  fact 
that  they  produced  the  injury  is  enough  to  determine  the.  cha- 
racter of  the  workings  as  to  whether  they  are  proper  workings 
or  noty  there  is  no  eifect  given  to  the  special  stipulation,  and 
there  is  no  occasion  for  going  further  into  any  examination  of 
the  contract.  I  do  not  see  in  a  case  like  this  where  the  stipula- 
tion is  express  that  it  is  possible  to  get  over  it. 

I  therefore  concur  in  the  judgment  proposed  by  my  noble 
and  learned  friend. 

Interlocutors  reversed  with  costs^  and  a  direction  to 
pay  hack  expenses  awarded  by  the  court  below  ('j. 

Appellants'  agent :   William  Robertson. 
Respondent's  agents :  Grahames  ^  Wardlaw. 

O  The  case  as  decided  below  is  fully  reported  in  the  3d  Series,  vol.  is.  p.  554. 
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♦Thb  London  Chartered  Bank  of  Australia,  Appellant ;  [572 
and  William  George  Lampriere  and  Others,  Kcspondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF  THE  COLONY  OF 

VICTORIA. 

Separate  estate  of  a  Married  Woman  tnth  power  of  appointment  by  Deed  or  Will — 
DeUs  of  Married  Woman — Banker's  lien — Pleadtng  — JFVaud  charged  and  not 
provedr-^C&sts, 

The  property  of  a  married  womaD,  settled  by  an  ante-nuptial  settlement  for  lier 
separate  use  for  life,  'with  remainder  as  she  should  by  deed  or  will  appoint,  with 
remainder  in  failure  of  appointment  to  her  executors  or  administrators,  ^s  an 
absolute  settlement  for  her  sole  and  separate  use,  without  restraint  on  anticipation, 
and  vests  in  equity  the  entire  corpus  in  her  for  all  purposes. 

A.,  a  widow  and  the  administratrix  of  her  deceased  liusband  (who  had  died  in- 
testate), and  entitled  to  dower  as  to  his  real  estate,  and  to  a  third  of  liis  personal 
estate,  being  about  to  contract  a  second  marriaj^e,  executed  with  her  intended 
husband  a  settlement,  whereby  she  settled  the  estate  she  was  so  possessed  of  and 
entitled  to,  to  her  sole  and  separate  use,  with  power  of  appointment  by  deed  or 
will,  and  with  his  consent  gave  a  letter  instructing  her  bankers  to  keep  separate 
accounts,  and  to  consider  any  private  overdraft  by  her  on  her  own  account  secured 
by  the  administrative  deposits  in  their  hands.  At  this  time  two  sums  of  £6,000  and 
£^,000  were  in  deposit  on  such  account,  and  subsequently  various  other  sums 
were,  from  time  to  time,  paid  in  by  her  to  the  same  account,  and  placed  at  in- 
terest with  the  bank,  who  *  allowed  her  to  overdraw  her  private  account  [573 
on  the  stren^h  of  the  arrangement  so  made. 

By  her  will  she  executed  the  power  of  appointment  reserved  to  her  by  the 
settlement,  and  having  at  the  time  of  her  death  overdrawn  her  private  account 
to  a  considerable  amount,  the  bankers  claimed,  as  against  the  parties  interested 
under  the  will,  to  retain  the  sums  so  paid  into  their  hands,  on  account  of  the 
administrative  account,  and  especially  the  sums  of  £6,000  and  £8,000,  so  deposited 
with  them,  in  payment  of  the  sums  due  to  them  on  account  of  the  overdrafts 
made  by  her  on  her  private  account,  and  brought  a  suit  in  the  Supreme  Court  of 
the  Colony  of  Victoria  to  enforce  such  lien.  The  Supreme  Court  dismissed  the 
suit: 

Held  by  the  judicial  committee,  reversuig  such  decision,  that,  whether  or  not 
the  bankers  had  notice  of  the  settlement  (which  fact  was  uncertain)  the  letter 
of  instruction  to  them  by  A.  was  a  valid  execution  of  the  right  reserved  by  her, 
as  regarded  the  two  sums  of  £6,000  and  £8,000  then  in  their  hands,  and  in  the 
absence  of  fraud  gave  the  bankers  a  lien  on  those  sums  for  any  future  overdraft 
that  might  be  made  in  accordance  with  the  terms  of  such  letter. 

The  dictum  of  Lord  Justice  Turner  in  the  case  of  Johnson  v.  OaUagher,(^)  as  to 
the  liability  of  the  separate  estate  of  a  married  woman  for  debts  contracted  with 
reference  to  such  estate,  approved  and  adopted.  The  case  of  Shattoek  v.  Shot- 
toek{^  dissented  from. 

If  the  relief  sought  by  the  bill  is  based  on  fraud,  the  failure  to  prove  it  is  fatal ; 

*  Present : — The  Lord  Justice  James,  Sir  Barnes  Peacock,  The  Lord  Jus 

TICE  MeLLSSH  and  SiR  MONTAGUE  EDWARD  SMITH. 

(»)  8  D.  F.  &  J.,  494.  (•)  U^  Rep.,  2  Eq.,  182. 
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but  if  bj  striking*  out  of  the  bill  the  oharfre  of  fraud  there  is  sufficient  equity 
stated  and  proved,  and  the  charge  of  fraud  is  only  subsidiary,  it  is  a  n  atter  only 
affecting  costa. 

This  appeal  was  brought  from  a  decree  of  the  primary  judge 
in  equity  of  the  Supreme  Court  of  the  Colony  of  Victoria,  dis- 
missing the  appellant's  bill,  and  also  from  a  decree  of  the  full 
court  on  appeal  dismissing  an  appeal  from  that  decree  with 
costs. 

The  question  arising  ou  the  appeal  was,  whether  the  appel- 
lant, by  virtue  of  a  letter,  dated  the  4th  of  April,  1862,  was 
entitled  to  a  lien  on  the  share  of  Mrs.  Aitkin,  deceased,  in  the 
estate  of  her  first  husband,  Jeremiah  George  Ware,  late  of 
Koort  Koort  Nong  station,  in  the  Colony  of  Victoria,  and  in 
particular  on  two  sums  of  £8,000  and  jC6,000,  deposited  by  her 
with  the  appellant's  bank,  notwithstanding  a  settlement  made 
on  her  second  marriage,  and  her  appointment  by  will  in  exercise 
of  a  power  in  such  settlement  contained. 

The  appellant's  bank  was  incorporated  by  royal  charter,  and 
carried  on  the  business  of  banking  in  the  Colony  of  Victoria. 

The  several  respondents  were  the  trustees  of  the  settlement 
made  on  Mrs.  Aitkin's  second  marriage;  James  William  Mani- 
574]  fi^ld  *  Aitkin,  her  second  husband,  and  William  George 
Lemprifere,  the  executors  and  trustees  of  her  will ;  the  children 
of  Mrs.  Aitkin  by  her  second  husband;  the  legal  personal 
representative  of  Jeremiah  George  Ware  of  the  estate  not  ad- 
ministered by  Mrs.  Aitkin,  the  original  administratrix;  the 
receiver  apppointed  in  a  suit  of  "  Ware  v.  Ware^*  for  the  ad- 
ministration of  Jeremiah  George  Ware's  estate,  instituted  in 
the  Supreme  Court  of  the  Colony  of  Victoria ;  the  six  children 
of  Mrs.  Aitkin  by  her  first  husband ;  and  the  trustees  of  the 
settlement  executed  on  the  marriage  of  Mary  Hickling,  one  of 
sflch  children,  with  Frederick  James  Hickling,  and  which 
comprised  her  interest  under  her  mother's  second  marriage 
settlement  and  will.  The  respondent,  the  National  Bank  of 
Australasia,  was  the  assignee  of  a  legacy  of  £5,000  given  to 
James  William  Manifold  Aitkin  by  Mrs.  Aitkin's  will,  and  the 
ofiicial  assignee  of  James  William  Manifold  Aitkin,  whose 
estate  was,  on  the  16th  of  May,  1870,  placed  under  sequestration 
for  the  benefit  of  his  creditors,  was  also  a  respondent. 

The  material  facts  of  the  case  were  these :  J.  G.  Ware  died 
intestate  on  the  22d  of  October,  1859.  His  personal  estate  was 
of  great  value,  and  consisted  chiefly  of  stations  or  runs, 'and 
stock  and  other  chattels  thereon,  to  one-third  share  of  which 
Anne  Young  Aitkin  was  entitled  as  his  widow.  He  also 
owned  other  real  estate,  in  which  Anno  Young  Aitkin  was  en* 
titled  to  dower. 
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On  the  16th  of  November,  1?59,  letters  of  administration  of 
the  personal  estate  of  the  intestate  were  granted  by  the  Supreme 
Court  of  the  Colony  of  Victoria  to  his  widow,  afterwards  Mrs. 
Aitkin.  In  the  month  of  March  following  a  suit  was  instituted 
in  that  court  in  its  equitable  jurisdiction  bv  the  respondent,  J. 
G.  Ware,  one  of  the  children  of  Mrs.  Aitkin  by  her  first  hus- 
band, for  the  administration  of  the  estate  of  the  intestate, 
which  is  still  pending.  By  an  order  made  therein  on  the  14th 
of  March,  1865,  the  respondent,  Joseph  Ware,  was  appointed 
receiver  and  manager  of  the  rents  and  profits  of  the  real  estate 
and  stations  of  the  intestate. 

During  her  widowhood,  Anne  Young  Ware  kept  two  accounts 
with  the  appellant's  bank  at  the  Geelong  brancn.  One  was  a 
♦private  account,  and  was  opened  and  kept  simply  in  the  [575 
name  of  Anne  Young  Ware,  and  the  other  was  an  administra- 
tion account,  and  was  opened  and  kept  by  her  as  administratrix 
of  the  estate  of  the  intestate  in  the  name  of  "  Anne  Young 
Ware,  administratrix.'* 

On  the  9th  of  March,  1860,  Anne  Young  Ware  authorized 
the  bank  to  honor  checks  of  her  son,  the  respondent,  John  Ware, 
who  was  her  agent  in  the  management  of  the  intestate's  estate, 
drawn  on  her  administration  account. 

Ou  the  20th  of  March,  1862,  Anne  Young  Aitkin,  then  Anne 
Young  Ware,  widow,  intermarried  with  the  respondent,  James 
William  Manifold  Aitkin. 

The  share  of  Anne  Young  Aitkin  in  the  personal  estate  of 
the  intestate  had  not  been  ascertained  at  the  time  of  her  second 
marriage,  and  it  was  not,  in  fact,  ascertained  until  the  master 
in  equity  made  his  general  report  in  the  suit  of  "  Ware  v.  Ware^** 
on  the  20th  of  December,  1865,  but  all  the  debts  of  the  intestate 
had  then  been  paid,  and  she  was  then  to  the  knowledge  of  the 
bank*  entitled  to  a  large  sum  in  respect  of  such  share,  and  was 
also  then  entitled  to  a  further  sum  for  arrears  of  rent  or  income, 
in  respect  of  her  dower  in  the  real  estate,  of  which  there  had 
been  no  assignment. 

In  contemplation  of  such  marriage  there  was  executed  a  set- 
tlement, dated  the  19th  of  March,  1862.  By  this  settlement 
Anne  Young  Aitkin,  with  the  privity  and  consent  of  James 
William  Manifold  Aitkin,  assigned  unto  William  George  Lem- 
prifere  and  William  MacEobie  all  her  right  and  title  to  dower 
in  the  real  estate  of  the  intestate,  and  all  income  then  or  there- 
after to  become  due  to  her  in  respect  thereof,  upon  trust  that 
W.  G.  Lemprifere  and  W.  MacRobie,  or  other  the  trustees  or 
trustee  for  the  time  being  of  the  settlement,  should  during  the 
life  of  Anne  Young  Aiikin  pay  to  her,  for  her  sole  and  separate 
use,  but  without  power  of  anticipation,  all  moneys  which  might 
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come  to  their  hands  under  the  assignment ;  and  after  the  death 
of  Anne  Young  Aitkin,  as  to  all  moneys  which  might  have  ac- 
crued or  become  due  in  respeotof  such  dower,  and  which  might 
not  have  been  received  by  the  trustees  for  the  time  being,  upon 
trust  for  such  persons  and  purposes  as  Anne  Young  Aitkin 
576]  should,  notwithstanding  coverture,  *by  deed  or  will  ap- 
point, and  in  default  of  appointment  to  her  executors  or  admin- 
istrators. And  by  the  same  indenture  Anne  Young  Aitkin 
assigned  unto  W.  G.  Lemprifere  and  W.  MacRobie  all  her  share 
of  the  personal  estate  of  the  intestate,  and  of  the  income  and 
profits  thereof,  upon  trust  that  W.  Q-.  Lemprifere  and  W.  Mac- 
kobie,  or  other  the  trustees  for  the  time  being,  should  out  of 
any  principal  moneys  which  might  come  to  their  hands  by  virtue 
of  the  assignment  last  aforesaid,  in  the  first  place  set  apart  the 
sum  of  £15,000,  and  invest  the  same  as  in  the  indenture  men- 
tioned, and  should  pay,'  assign,  and  dispose  of  that  sum,  and 
the  securities  upon  which  the  same  might  be  invested,  and  the 
interest  thereof,  to  such  person  or  persons,  upon  such  trusts,  and 
for  such  purposes  as  Anne  Young  Aitkin  should,  notwithstand- 
ing coverture,  by  deed  or  will  appoint  And  in  default  of  and 
until  appointment,  should  during  the  joint  lives  of  Anne  Young 
Aitkin  and  James  William  Manifold  Aitkin  pay  the  interest  to 
Anne  Young  Aitkin  for  her  sole  and  separate  use.  And  after 
the  death  of  Anne  Young  Aitkin  so  much  of  the  sum  of  £15,000, 
and  securities,  and  the  interest  thereof,  as  should  have  been 
unappointed  and  undisposed  of  by  her,  were  to  remain,  in  case 
James  William  Manifold  Aitkin  were  to  survive  her,  in  trust 
for  her  executors  and  administrators.  And  it  was  by  the  same 
indenture  declared,  that  the  trustees  for  the  time  being  should 
stand  possessed  of  the  residue  of  the  principal  moneys  which 
should  come  to  their  hands  by  virtue  of  the  assignment,  after 
setting  apart  the  sum  of  £15,000,  upon  trust  that  they  should 
invest  such  residue  as  therebjr  provided,  and  should  during  the 
joint  lives  of  Anne  Young  Aitkin  and  James  William  Manifold 
Aitkin  pay  the  income  thereof,  and  of  the  securities  upon  which 
the  same  might  be  invested,  unto  Anne  Young  Aitkin  for  her 
sole  and  separate  use,  but  without  power  of  anticipation ;  and 
after  the  death  of  Anne  Young  Aitkin  should  stand  possessed 
of  the  residue  and  securities,  and  the  income  thereof,  in  trust 
for  the  children  of  Anne  Young  Aitkin,  then  existing  or  to  be 
born  thereafter,  as  she  should  by  deed  or  will  appoint,  and  in 
default  of  children,  for  such  persons  as  she  should  in  like  man- 
ner appoint. 

Shortly  after  the  marriage,  viz.,  on  the  4th  of  April,  1862,  Mr. 
and  Mrs.  Aitkin  called  at  the  Geelong  branch  of  the  appellant's 
577]  *bank,  and  had  an  interview  with  John  Galletly,  the  ma* 
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nager  there.  There  was  conflicting  evidence  as  to  what  took 
place  at  this  interview,  and  especially  on  the  question,  whether 
any  allusion  was  made  to  the  marriage  settlement  It  was  ad- 
mitted, on  the  one  hand,  that  Galletly  did  not  inquire,  whether 
there  was  any  settlement ;  and  on  the  other  hand,  that  Mrs. 
Aitkin  never  mentioned  that  there  was  one ;  and  the  appellant's 
case  was,  that  it  must  be  concluded  from  the  evidence  that  no 
allusion  thereto  was  in  fact  made  by  Mrs.  Aitkin,  by  whom  alone 
it  was  alleged  by  the  respondents  to  have  been  made.  It  was 
in  evidence,  that  at  this  interview  Mrs.  Aitkin  stated,  that  she 
had  called  with  reference  to  her  accounts,  and  in  answer  to  an 
iuqairy  made  bv  Galletly,  said  that  she  did  not  intend  making 
any  change.  She  added,  that  she  would  require  the  same  faci- 
lities for  getting  money  from  the  administration  account  as  she 
had  previously  had,  and  might  require  to  overdraw  her  private 
account  on  the  security  of  the  administration  account,  and  that 
she  wished  John  Ware  to  have  the  same  authority  as  to  draw- 
ing checks  as  before.  Galletly  said,  that  it  was  only  necessary 
to  change  the  title  of  the  accounts  from  Ware  to  Aitkin,  and 
he  drew  up  the  following  letter,  which  he  stated  was  intended 
to  express  her  wishes.  She  signed  the  letter,  and  on  Galletly 
mentioning  that  Mr.  Aitkin's  consent  was  required,  he  also 
signed  it. 

Geelong,  4th  April,  1862. 

"  The  manager,  London  Chartered  Bank,  Geelong. 

**  Dear  Sir, —  Herewith  I  send  you  two  checks  amounting  to 
£1,363  3^.  7d.  and  £4,434  18^.  7rf.,  drawn  by  me  on  my  private 
account  and  administration  account,  and  hereby  request  you  to 
transfer  the  amount  to  accounts  respectively  to  be  opened  in 
your  bank  in  the  name  of  *  A.  Y.  Aitkin,'  and  '  A.  Y.  Aitkin, 
administratrix.'  Anv  checks  outstanding,  or  any  bills  drawn, 
accepted,  or  indorsed  *  A.  Y.  Ware,'  or  *  A.  Y.  "Ik^are,  adminis- 
tratrix,' to  be  placed  to  the  new  accounts  respectively.  And 
you  will  consioer  any  private  overdraft  of  mine  secured  by  my 
administration  deposits  in  your  hands,  and  please  to  recognize 
Mr.  John  Ware's  signature  as  formerly  on  the  administration 
account. 

"  I  am,  yours  truly, 

**  I  consent.    James  M.  Aitkin.  "  A.  Y.  Aitkin. 

"John  Galletly,  Witness." 

^  *The  sums  of  £1,863  3^.  Id.  and  £4,434  18^,  7d.  men-  [578 
tioned  in  this  letter  were  at  the  date  thereof  standing  to  the 
credit  of  the  private  and  administration  accounts  respectively, 
and  were  thereupon  transferred  to  new  accounts  opened  in  ac- 
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cordance  with  the  request  contained  in  the  above  letter.  Anne 
Young  Aitkin  continued,  with  her  husband's  consent,  to  acton 
the  new  accounts  thus  opened  with  the  bank.  On  the  20th  of 
October,  1863,  she  transferred  X8,000,  and  on  the  3d  of  March, 
1864,  she  transferred  je6,000  from  the  administration  account 
to  a  deposit  account  at  interest,  and  these  sums  remained  so  de- 
posited until  her  death. 

Acting  on  the  arranorement  embodied  in  the  letter  of  the  4tli 
of  April,  1860,  Mrs.  Aitkin  was  permitted  to  overdraw  her  pri- 
vate account  to  a  large  amount.  At  the  time  of  her  death  there 
was  due  in  respect  of  such  overdraft,  inchiding  interest  at  the 
current  rate  charged  by  the  bank,  according  to  the  usual  course 
of  dealing,  the  sum  of  £13,438  25.  8d.  It  was  to  this  sum  and 
subsequent  interest  that  the  appellant's  claim  referred. 

Mrs.  Aitkin  died  on  the  19th  of  June,  1867,  having  bv  her 
will,  dated  the  3d  of  October,  1864,  appointed  the  respondents 
J.  W.  Manifold  Aitkin,  W.  G.  Lempri^re,  and  W.  MacRobie, 
trustees  and  executors  thereof,  and  she  further  appointed  that 
all  moneys  which  might  have  accrued  in  respect  of  her  dower 
in  the  real  estate  of  the  aforesaid  intestate,  and  might  not  have 
been  received  in  her  lifetime,  should  upon  her  death  be  paid  to 
and  held  by  the  trustees  of  her  will  upon  the  same  trusts  as 
were  thereinafter  declared  concerning  the  sum  of  ^15,000 ;  and 
as  to  this  sum  she  gave  £5,000,  part  thereof,  to  her  huslDand, 
the  respondent  Aitkin,  and  gave  the  rest  upon  trusts  for  her 
second  son,  John  Ware  the  younger,  and  in  certain  events  for 
her  other  children,  and  by  the  will  Mrs.  Aitkin  exercised  the 
appointment  reserved  to  her  by  the  settlement  over  the  residue 
of  the  monej's  comprised  therein,  and  appointed  the  same  upon 
certain  trusts  for  her  children. 

By  a  deed,  dated  the  20th  of  March,  1868,  the  respondent, 
Aitkin,  assigned  his  legacy  of  £5,000  to  the  respondent,  the 
National  Bank  of  Australasia,  by  way. of  security  for  a  debt  duo 
from  him  to  that  bank,  and  interest. 

On  the  death  of  Anne  Youn^  Aitkin  the  appellant  claimed  to 
l)e  entitled  to  be  paid  the  principal  moneys  and  interests  due  on 
579]  *tlJG  overdraft  of  her  private  account,  out  of  her  share  in 
the  personal  estate  and  her  dower  in  the  real  estate  of  her  first 
husband,  and  out  of  the  sums  of  £8,000  and  £6,000  so  deposited 
as  aforesaid,  and  the  interest  thereon.  This  claim  was  disputed 
by  the  persons  interested  under  the  settlement  made  on  Mrs. 
Aitkin's  second  marriage,  and  also  by  Joseph  "Ware,  as  the  re- 
ceiver and  manager  in  the  suit  of  "  Ware  v.  TVare,'*  and  bv 
John  Ware,  as  the  legal  personal  representative  of  Jeremiah 
George  "Ware. 
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The  afjpellant  thereupon  filed  a  bill  in  equity  for  the  purpose 
of  enforcing  the  claim.  To  this  bill,  whicn  was  amended,  all 
the  respondents  were  made  defendants. 

The  bill  set  forth  the  facts  before  stated,  and,  regarding  the. 
interview  at  the  bank  with  Mr.  and  Mrs.  Aitkin  on  the  4th  of 
April,  1862,  already  stated,  alleged  that  Anne  Young  Aitkin 
and  the  defendant  Aitkin,  her  husband,  did  not,  either  of  them, 
on  the  4th  day  of  April,  1862,  or  at  any  time,  disclose  to  the 
manager  the  existence  of  the  indenture  of  settlement  on  the  19th 
of  March,  1862,  but,  for  the  purpose  of  obtaining  such  over- 
draft as  aforesaid,  concealed  from  him  the  fact  of  such  settle- 
ment having  been  made ;  and  the  manager  was  not,  nor  was 
the  plaintiiJ,  aware  durinsj  the  lifetime  of  Anne  Young  Aitkin 
that  any  settlement  had  oeen  made  on  her  marriage  with  the 
defendant,  James  William  Manifold  Aitkin,  but  believed  that 
the  whole  of  her  distributive  share  in  the  personal  estate  of  the 
intestate  and  her  dower  was  at  the  absolute  disposal  of  herself 
and  her  husband,  and  that  if  the  existence  of  the  settlement  had 
been  known  to  the  manager  or  to  the  plaintiflT,  the  arrangement 
made  on  the  4th  day  of  April,  1862,  would  not  have  been  en- 
tered into,  and  Anne  Young  Aitkin  would  not  have  been  per- 
mitted to  overdraw  her  private  account ;  and  the  plaintiff  sub- 
mitted that,  under  the  circumstances,  the  concealment  of  the 
settlement  was  a  fraud  upon  the  plaintiff,  and  that  the  distribu- 
tive share  of  Anne  Young  Aitkin  (formerly  Ware)  in  the  per- 
sonal estate  of  the  intestate,  and  all  moneys  which  might  be 
payable  in  respect  of  her  dower  in  his  real  estate,  or  any  part 
thereof,  were  liable  to  make  good  to  the  plaintiff,  in  priority  to 
any  claim  of  the  parties  interested  under  the  settlement  or  will, 
the  sum  so  due  to  the  plaintiff,  with  interest  as  aforesaid  in 
♦respect  of  the  overdraft;  and  that  until  such  sura  and  in-  [580 
terest  was  fully  paid  the  plaintiff  had  a  lien  upon,  and  was  en- 
titled to  retain,  the  deposits  of  £8,000  and  ,£6,000  as  security 
for  the  same ;  and  further  alleged  that  the  defendants  insisted, 
that  the  defendant,  John  Ware,  as  such  administrator,  or  the 
defendant,  Joseph  Ware,  as  the  receiver  appointed  in  the  suit, 
was  entitled  to  the  deposits  of  £8,000  and  £6,000,  and  accruinff 
interest  thereon,  and  the  defendants,  John  Ware  and  Joseph 
Ware  had  demanded  the  same  from  the  plaintiff,  and  threatened 
and  intended  to  brinff  an  action  at  law  against  the  plaintiff  there- 
in for  the  recovery  thereof,  although  the  defendants  were  well 
aware  of  the  arrangement  made  between  the  plaintiff  by  its 
manager  and  Anne  Young  Aitkin  and  her  husband  for  the 
overdraft,  and  never  disclosed  the  existence  of  the  settlement  to 
the  plaintiff;  and  the  bill  prayed,  that  it  might  be  declared, 
that  the  share  to  which  Anne  Young  Aitkin  (formerly  Ware) 
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wflfs  entitled  as  widow  of  the  intestate  in  his  personal  estate, 
and  the  moneys  payable  in  respect  of  her  dower  in  his  real  es- 
tate, were  liable  to  make  good  the  sum  due  to  the  plaintiff,  with 
interest,  in  respect  of  the  overdraft,  and  that  until  such  over- 
draft was  fully  paid  that  the  plaintift*  had  a  lien  upon,  and  was 
entitled  to  retain,  the  deposits  of  £8,000  and  £6,000  as  security 
for  the  same;  and  for  an  account  of  w^hat  was  due  to  the 
plaintiff  in  respect  of  the  overdraft.  That  the  defendant,  John 
Ware,  in  case  he  should  admit  assets  for  that  purpose,  might 
be  decreed  to  pay  to  the  plaintiff  what  should  be  found  due  on 
taking  such  account;  and  that  in  case  he  should  not  admit 
assets,  then  tliat  the  slinre  of  Anne  Young  Aitkin  in  the  estate 
of  the  intestate  n)ight  be  ascertained,  and  the  personal  estate 
of  the  intestate,  so  far  as  might  be  necessary  for  that  purpose, 
administered  under  the  direction  of  the  court ;  and  for  an  ao- 
ctMint  of  the  moneys  paj-able  in  respect  of  the  dower  of  Anne 
Young  Aitkin  in  the  real  estate  of  the  intestate,  or  any  part 
thereof,  and  that  the  share  and  moneys  might  be  applied  in 
payment  of  what  should  be  so  found  due  to  the  plaintiff;  and 
that  the  defendants,  Lempriere,  Murray,  and  Aitkin  might  bo 
severally  restrained  by  injunction  from  receiving  or  applying 
upon  the  trusts  of  the  settlement  or  will  any  of  the  moneys  or 
581]  property  *a8signed  by  the  indenture  of  settlement;  and 
that  they  might  be  directed  to  apply  the  same  in  or  towards 
payment  of  the  plaintiffs  claim;  and  that  the  defendants, 
John  Ware  and  Joseph  Ware,  might  be  restrained  from  bring- 
ing any  action  at  law  for  recovery  of  such  deposits. 

By  the  answer  the  main  defense  raised  by  the  defendants  waa, 
that  the  settlement  made  on  Mr.  Aitkin's  second  marriage  was 
disclosed  to  Qalletly  in  the  course  of  conversation  at  the  inter- 
view of  the  4th  of  April,  1862,  and  it  was  in  effect  insisted  by 
the  defendants,  that  the  appellant's  claim  was  defeated  by  the 
settlement,  and  that  the  persons  interested  thereunder  and 
under  Mrs.  Aitkin's  w^ill  took  her  share  in  her  first  husband's 
estate,  discharged  from  all  lien  claimed  on  behalf  of  the  appel- 
lant. 

The  suit  was  heard  before  Mr.  Justice  Molesworth,  one  of 
the  primary  judges  in  equity  of  the  Supreme  Court  of  the 
Colony  of  V  ictoria,  on  the  14th,  22d,  and  25th  of  November, 
1870.  Galletly  and  Nicol  were  examined  vivd  voce  on  behalf  of 
the  appellant  and  cross  exaniined  on  behalf  of  the  respondents. 
James  William  Manifold  Aitkin  and  John  Ware  were  also  ex- 
amined vivd  voce  on  behalf  of  the  respondents  and  cross  ex- 
amined on  behalf  of  the  appellant. 

Mr.  Justice  Molesworth,  on  the  12th  of  December,  1870,  gave 
judgment  dismissing  the  appellants'  bill  with  costs. 
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The  case  was  then  taken  on  appeal  to  the  Supreme  Court  of 
the  Colony  of  Victoria,  sitting  in  Banco,  on  the  23d  of  Decem- 
ber, 1870.  The  appeal  was  dismissed  with  costs.  The  reasons 
of  the  chief  justice,  Sir  William  F.  Stawell,  and  the  other 
judges,  for  the  judgment  of  the  Court  of  Appeal  were,  first, 
that  there  was  no.evidence  of  concealment,  or  intention  to  con- 
ceal,  the  settlement  on  the  part  of  Anne  Young  Aitkin  or  her 
husband ;  secondly,  that  it  was  the  duty  of  the  manager  to  have 
made  inquiries  as  to  the  existence  of  any  such  settlement. 

From  this  judgment  the  present  appeal  was  brought. 

The  Solicitor- General  (Sir  G.  Jessel)^  Mr.  Dickinson^  Q.C.,  and 
Mr.  Kekewichj  for  the  appellant:  The  question  to  be  decided  in 
this  appeal  is,  whether  the  appellant  *is  not,  under  the  [582 
circumstances,  and  by  virtue  of  the  letter  of  the  4th  of  April, 
1862,  entitled  to  a  lien  on  the  share  of  the  late  Mrs.  Aitkin  in 
the  estate  of  her  first  husband,  Ware  ;  more  especially  in  the 
two  sums  of  £8,000  and  £6,000,  deposited  by  her  with  the  bank, 
notwithstanding  the  settlement  executed  on  her  second  mar- 
riage with  Aitkin,  and  the  appointment,  by  her  by  will,  in  the 
exercise  of  the  power  contained  in  such  deed  of  settlement. 
We  maintain,  that  the  bank  had  no  notice  of  the  settlement, 
and  the  exercise  of  the  power  by  Mrs.  Aitkin  reserved  to  her 
in  it  was  a  fraud  on  the  appellant,  and  could  not  aftect  his  lien 
on  the  funds  deposited  with  him.  The  true  conclusion,  from 
the  evidence,  is,  that  the  existence  of  the  settlement,  if  not  in- 
tentionally concealed  from  the  appellant,  was  at  least  not  dis- 
closed to  him,  as  it  ought  to  have  been,  on  the  4th  of  April, 
1862.  it  was  no  part  of  the  duty  of  the  appellant  to  make 
inquiries  regarding  the  execution  of  a  settlement ;  and  it  appears 
that  during  Mr.  Aitkin's  life  he  had  no  knowledge  of  the  exis- 
tence of  such.  The  exercise  of  a  power,  therefore,  under  it, 
over  funds  on  which  the  appellant  had  a  clear  lien  for  his  cus 
tomer's  overdrafts,  w^s  a  fraud  on  him  and  cannot  be  sup- 
ported :  Sugden  on. Powers,  pp.  831  n.  (/),  474,  476  [8th  ed.]. 
The  power  given  was  to  be  executed  by  deed  or  will;  if 
executed  by  deed,  notice  must  be  given  to  the  bank;  the  con- 
cealment, therefore,  of  the  settlement  from  them  was  a  fraud, 
and  the  information  of  that  fact  improperly  withheld :  Arch 
bold  V.  The  Commissioners  of  Charitable  Bequests  for  Ireland  (*) 
Bromley  v.  Smith  (') ;  Vaughan  v.  Vanderstegen  (').  All  the  cases 
on  this  point  illustrate  the  same  hypothesis  of  fraud  to  be  im- 
puted from  concealment.  In  Johnson  v.  Gallagher  (*)  the  liability 
of  the  separate  estate  of  a  married  woman  for  her  individual 
debts  was  much  discussed,  and  though  the  Lord  Justices  Knight 

O  2  H.  L.  C,  440-459.  (»)  2  Drew.,  165,  868. 

036  Bear.,  644.  (*) 3  D.  F.  &  J.,  494. 
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.Bruce  and  Turner  differed  in  the  reasons  which  led  them  to  the 
same  conclusion,  yet  the  decision  in  that  case  is  strongly  in  our 
favor. 

But  should  the  settlement  he  held  good  against  the  appel- 
lant's lieUy^^etMrs.  Aitkin  havingexercised  the  power  of  appoint- 
ment by  will,  as  reserved  to  her,  so  much  of  the  several  sums  of 
583]  ^^8,000,  *and  X6,000,  as  formed  any  part  of  her  share  of 
her  late  husband's  estate,  or  was  appointed  in  favor  of  her  second 
husband,  was  liable,  and  ought  to  have  been  applied  towards 
the  satisiaction  of  the  debt  due  to  the  bank,  on  the  security  of 
the  letter  of  the  4th  of  April,  1862. 

Even  if  fraud  was  not  proved,  the  other  allegations  being 
proved  are  grounds  for  a  decree :  Archbold  v.  The  Commissioners 
of  Charitable  Bequests  for  Ireland  (*) ;  Hickson  v.  Lombard  (*) ;  Es- 
pey  V.  Lake  (') ;  Parr  v.  Jewell  (*). 

Sir  B.  BaggaUay^  Q.C.,  and  Mr.  C.  Hally  for  the  respondents, 
John  "Ware,  and  others. 

Mr.  Cotlonj  Q.C.,  and  Mr.  Lindlet/j  Q  C,  for  the  respondents, 
Lempri^re  and  others ;  and 

Mr.  Fry^  Q.C.,  and  Mr.  C.  H.  Bussell,  for  the  National  Bank 
of  Australia. 

Their  lordships  refused  to  hear  more  than  two  counsel  for 
the  respondents,  accordingly, 

Sir  A  Baggallayy  Q.C.,  and  Mr.  Cotton^  Q.C.,  argued  the  case 
for  the  whole  of  the  respondents:  Neither  Mrs.  Aitkin  nor  her 
husband  gave,  in  the  interview  with  the  manager  of  the  bank, 
or  intended  to  give,  any  security  whatever  for  any  overdraft  of 
her  pnvate  account  The  letter  of  the  4th  of  April,  1862,  can- 
not be  considered  an  execution  of  the  power  given  her  by  the 
settlement,  of  which  settlement  the. bank,  if  they. had  not  notice, 
could  have  ascertained,  and  it  did  not  give  the  bank  a  lien  or 
charge  on  Mrs.  Aitkin's  one-third  share  of  the  intestate's  estate, 
nor  on  the  funds  comprised  in  the  settlen^ent,  over  which  she 
had  a  general  power  of  appointment.  Mrs.  Aitkin's  liability, 
if  any,  is  confined  to  her  separate  estate,  and  she  could  not  en- 
ter into  any  other  contract  except  as  to  it :  Shattock  v.  Shattock  (*) ; 
Vaughan  v.  Vanderstegen  (•) ;  Hobday  v.  Peters  (') ;  Johnson  v. 
584]  Gallagher;  (») ;  *HeaiUy  v.  Thmuxs (») ;  Siockett  v.  Wray  H ; 
Hahne  v.  Tenant  (").  Secondly,  the  relief  sought  by  the  bill  is 
on  the  ground  of  fraud,  and  the  allegations  on  that  head  are 
not  proved.    The  other  all  gations  of  the  bill  alleging  an  in- 

O  2  H.  L.  C,  440.  O  28  Beav..  854. 

O  Law  Rep.  1  H.  L.,  824  (>)  8  D.  P.  &  J.,  404. 

'•)  10  Hajw,  260.  (•)  15  Ves.,  596. 

O  1  K.  &  J.,  671.  (»•)  4  Bro.  C.  C,  483. 

^  Law  Rep.,  2  Eq.,  182.  (»)  1  Bro.  C.  C.  16 ;  S.  C.  2  Dick.,  660 

(*)  2  Drew.,  165,  863.  and  see  1  W.  &  T.  L.  C,  481  [4th  ed.] 
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formal  execution  of  a  power  show  no  ground  for  equitable  relief, 
and,  therefore,  the  doctrine  of  equitable  relief  does  not  apply. 

Their  lordships' judgment  was  reserved,  ^nd  was  now  deli- 
vered by  The  Lord  Justice  James  :  The  plain tiif  in  this  case 
had  certain  dealings  and  transactions  with  one  Anne  Young 
Aitkin  and  her  husband  out  of  which  the  present  claim  arises. 
She  was  thewidow^  and  administratrix  of  one  Jeremiah  George 
Ware,  deceased,  who  had  died  (as  far  back  as  October,  1859), 
intestate,  possessed  of  property,  teal  and  personal,  to  a  very 
lar^  amount. 

A  suit  was  instituted  in  the  Supreme  Court  of  Victoria,  for 
the  purpose  of  administering  that  estate,  and,  in  the  course  of 
that  suit,  a  receiver  and  manager  of  the  rents  and  profits  of  the 
real  estate  and  stations  of  the  intestate  was  appointed,  but  the 
administration  of  the  personal  estate  by  the  administratrix  was 
not  otherwise  interfered  with  by  the  court. 

Mrs.  Aitkin,  then  Mrs.  Ware,  employed  the  plaintiff  as  her 
bankers,  and  had  two  accounts  with  them  :  one  her  private  ac- 
count ;  the  other  her  administration  account,  opened  with  her 
as  Anne  Ware,  administratrix.  The  receiver  kept  his  account 
with  the  same  bank. 

In  March,  1862,  she  intermarried  with  Mr.  Aitkin.  Shortly 
after  her  marriage,  she  and  her  husband  called  at  the  bank,  and 
at  their  request  the  two  accounts  were  transferred  to  her  by  her 
new  name,  and  on  that  occasion  she  signed  a  letter  as  follows  : 
[His  lordship  read  the  letter,  anie^  p.  577,  and  proceeded :]  And 
the  husband  signed  his  name  to  the  words  "  I  consent "  written 
thereunder. 

Afterwards,  and  up  to  the  time  of  Mrs.  Aitkin's  death  in  June, 
*1867,  very  large  sums  were  drawn  out  by  her  on  her  pri-  [585 
vate  account ;  and  the  same  was  overdrawn  at  that  time  to  the 
extent  of  i£18,438.  But  during  the  same  period  very  large 
sums  were  paid  in  to  the  administratrix  account,  which  were, 
from  time  to  time,  placed  on  deposit  at  interest  with  the  bank. 
Amongst  the  sums  so  deposited  were  two  sums  of  <£6,000  and 
£8,000,  which  are  especially  the  subject  of  this  suit.  After  the 
death  of  Mrs.  Aitkin  an  order  was  made  for  the  transfer  of -the 
balance  in  the  hands  of  the  bank,  belonging  to  the  estate  to  the 
credit  of  the  cause,  and  it  is  alleged,  and  appears  to  be  the  fact, 
that,  in  the  first  instance,  the  manager  of  the  bank  was  minded 
to  obey  such  order  to  its  full  extent,  without  setting  up  any 
claim  to  retain  the  deposits  of  £8,000  and  £6,000,  and  ^^  acted 
so  as  to  make  the  receiver  suppose  that  those  sums  were  trans- 
ferred as  well  as  the  other  moneys  in  their  hands,  but  before 
actual  transfer  the  manager  placed  those  two  sums  to  a  suspense 
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accoant,  iDsisting  that  he  had  a  right  to  apply  them  to  the  over- 
draft on  the  private  account/' 

Nothing  material  however  appears  to  turn  on  this  vacillation 
of  purpose  or  on  this  conduct  of  the  manager.  The  two  sums 
had  actually  been  placed  on  deposit  by  Mrs.  Aitkin  herself  be- 
fore the  appointment  of  the  receiver  ;  the  moneys  were  still  in 
the  hands  of  the  bank,  and  nothing  was  actually  done  to  affect 
the  ri^ht  (if  the  bank  had  the  right)  bo  to  retain  and  apply  those 
deposits.  Primd  facie  the  baiik  had  that  right  under  the  letter 
of  Mrs.  Aitkin  concurred  in  by  her  husband.  Whatever  moneys 
were  deposited  by  her  after  that  letter  were  paid  by  her  and 
received  by  the  bank  on  the  conditions  contained  in  her  letter, 
and  the  bank  could  not  have  been  called  on  to  pay  over  what 
they  so  received  on  the  administratrix  account  until  the  private 
account  had  been  first  discharged,  unless  by  some  person  hav- 
ing some  better  equity  of  which  the  bank  had  notice.  Of  course 
the  bank  had  notice  of  one  such  equity  from  the  very  nature  of 
the  case,  viz.,  that  the  moneys  so  paid  in  were  assets  of  the  in- 
testate's estate,  and  might,  therefore,  be  followed,  if  necessary, 
by  the  creditors  of  the  deceased,  and  by  the  other  next  of  kin 
beneficially  entitled.  But  no  such  claim  has  been  made  by 
5861  either  creditors  *or  next  of  kin  as  such,  and  it  is  abun- 
dantly clear  and  is  admitted  that  there  are  other  assets  forth- 
coming far  more  than  sufficient  to  answer  all  their  claims,  and 
that  the  overdrafts  of  Mrs.  Aitkin  are  much  less  than  her  dis- 
tributive share  of  the  net  residue.  It  would  appear  clear,  there- 
fore, that  the  bank  had  so  fur  the  right  of  retainer  claimed  by 
them. 

It  appears,  however,  that  on  the  occasion  of  her  marriage, 
and  before  the  date  of  her  letter,  she  had  by  marriage  settlement 
settled  her  share  of  the  residuary  estate  upon  trusts  under  which 
several  of  the  respondents  claimed  to  have  a  preferable  right  to 
that  share,  including  all  her  right  and  interest  to  and  in  the 
deposits  of  £8,000  and  £6,000.  ^ 

JBut,  unless  the  bank  had  notice  of  that  settlement,  they  can- 
not be  aifected  thereby  so.  as  to  deprive  them  of  their  right  to 
retain  moneys  deposited  with  them  under  the  circumstances 
above  stated.  There  is  a  contest  of  fact  as  to  whetber,  the  bank 
had  or  had  not  such  notice,  the  manager  deposing  that  he  never 
heard  of  it,  the  husband,  on  the  other  hand,  deposing  that  it 
was  distinctly  mentioned  to  him  at  the  interview  when  the  letter 
was  signed,  and  with  reference  to  the  arrangements  then  made. 
In  this  conflict  of  oath  against  oath,  it  would  be  impossible  to 
hold  that  the  fact  of  notice  (the  onus  of  proving  which,  liea  on 
the  respondents)  had  been  made  out,  and  the  probabilities  aris- 
ing from  the  surrounding  circumstances  and  the  transaction  it- 
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self  are  in  favor  of  themanager^s  statement  and  not  the  husband's. 
And  this  might  be  sufficient  to  dispose  of  the  case  so  far  as  re- 
gards the  right  to  the  £14,000  now  retained. 

But  it  is  not  satisfactory  to  dispose  of  a  case  merely  on  the 
balance  of  such  conflicting  testimony,  especially  as  in  the  argu« 
ments  in  the  Supreme  Court  of  the  colony  and  here  the  case  of 
the  bank  has  been  very  much  put  on  their  rights  derived  under 
the  settlement  itself. 

By  that  settlement  it  was  agreed  :  "  That,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  tlie  said  intended 
marriage,  and  of  five  shillings,  she,  the  said  Anne  Young  Ware, 
with  the  privity  and  consent  of  the  said  James  "William  Mani- 
fold Aitkin,  assigned  to  the  trustees  the  dower  and  estate,  or 
right  and  title  to  dower,  which  the  said  Anne  *Young  [587 
Ware  hath  or  is  or  may  be  entitled  to,  or  which  may  hereafter 
be  assigned  to  her,  in  and  out  of  all  and  singular  or  any  part 
of  the  real  estate  of  which  the  said  Jeremiah  George  Ware,  de- 
ceased, was  seized,  or  to  which  he  was  beneficially  entitled  at 
the  time  of  his  decease  :  And  all  income  or  share  of  rental  or 
produce  which  is  now  due,  or  which  may  hereafter  become  due 
and  payable,  orbe  assigned  to  the  said  Anne  Young  Ware,  as  or 
in  respect  of  her  said  dower  or  right  of  dower :  And  all  the  es- 
tate, right,  title,  and  interest  of  the  said  Anne  Young  Ware  into 
and  out  of  the  same  real  estate,  and  all  benefit  and  advantage 
thereof.  To  have,  hold,  receive,  and  take  the  said  dower,  estate, 
or  right  and  title  of  or  to  dower  and  income,  share  of  rental,  and  ' 
moneys  in  trust  for  the  said  Anne  Young  Ware,  her  executors, 
administrators,  and  assigns,  until  the  said  intended  marriage : 
And  from  and  after  the  solemnization  thereof,  upon  trust,  dur- 
ing the  life  of  the  said  Anne  Young  Ware,  to  pay  all  moneys, 
rents  or  income  which  may  come  to  the  hands  of  such  trustees, 
or  trustee  under  or  in  respect  of  the  said  conveyance  and  assign- 
ment of  dower  or  estate,  right  or  title  of  dower  hereinbefore 
contained  unto  the  said  Anne  Young  Ware,  for  her  sole  and 
separate  use  and  benefit,  exclusively  and  independently  of  her 
husband  for  the  time  being,  and  without  being  in  any  manner 
subject  to  his  debts*  control,  interference,  or  engagements  :  And 
the  receipts  of  the  said  Anne  Young  Ware  alone  shall,  notwith-. 
standing  her  coverture,  be  sufficient  discharge  for  the  said  mo- 
neys, rents,  or  income,  and  she  shall  not  have  power  to  dispose  or 
deprive  herself  of  thebenefitthereof  by  way  of  anticipation :  And 
upon  the  death  of  the  said  Anne  Young  Ware,  all  moneys,  rents 
or  income  which  may  have  accrued  or  become  due  or  payable  in 
respect  of  such  dower  of  her,  thesaidAnne  Young  Ware,  as  afore- 
saia,  and  which  may  not  have  been  received  in  her  lifetime  by 
the  trustees  or  trustee  for  the  time  being  under  these  presents, 
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shall  be  held  by  them,  upon  trust  for  such  person  or  persous,  in 
such  manner  and  for  such  purposes,  as  the  said  Anne  Young  Waro 
shall,  notwithstanding  coverture,  by  any  deed  or  deeds,  with  or 
without  power  of  revocation  and  new  appointment,  or  by  will  or 
codicil,  from  time  to  time  appoint :  And  in  default  of  and  subject 
to  every  or  any  such  appointment  as  aforesaid,  in  trust  for  the 
588]  *executors  or  administrators  of  the  said  Anne  Young 
Ware  absolutely  as  part  of  her  personal  estate :  And  Anne  Young 
Ware,  with  the  privity  and  consent  of  the  said  James  William 
Manifold  Aitkin,  assigned  all  that  the  one  equal  third  part  or 
share,  and  all  other  the  share  and  interest  to  which  as  the  widov^ 
of  the:said  Jeremiah  George  Ware,  deceased,  the  said  Anne 
Young  Ware  is  entitled  out  of,  in,  and  to  all  singular  the  per- 
sonal estate  of  the  said  Jeremiah  George  Ware,  howsoever  con- 
stituted or  invested,  and  of  and  in  the  moneys  which  have  arisen, 
or  which  may  arise,  by  the  sale  and  conversion  into  monej' 
of  the  said  personal  estate  of  the  said  Jeremiah  George  Ware, 
deceased,  or  any  part  thereof;  and  the  corresponding  share  to 
which  the  said  Anne  Young  Ware  is  entitled,  or  the  income  pro- 
duced by  such  personal  estate  in  the  meantime,  and  until  the 
same  shall  be  sold  and  converted  into  money ;  and  also  the  share 
to  which  the  said  Anne  Young  Ware  is  or  may  be  entitled,  of 
and  in  the  net  profits  arising  from  the  use  and  employment  of 
the  said  personal  estate  since  the  decease  of  the  said  Jeremiah 
George  Ware,  to  hold  the  said  parts  or  shares,  and  premises 
lastly  hereinbefore  assigned  unto  the  said  William  George  Lem- 
prifere  and  William  MacRobie,  the  executors,  administrators, 
and  assigns,  in  trust  for  the  said  Anne  Young  Ware,  her  exe- 
cutors, administrators,  and  assigns,  until  the  said  intended  mar- 
riage ;  and  after  the  solemnization  thereof,  upon  trust  that  the 
said  William  George  Lemprifere  and  William  MacRobie  and 
other  the  trustees  and  trustee  for  the  time  being  acting  under 
these  presents,  shall,  with  and  out  of  any  principal  moneys 
which  may  come  to  their  or  his  hands  or  hand  by  virtue  of  the 
assignment  lastly  hereinbefore  contained,  in  the  first  place  ap- 
propriate and  set  apart  the  sum  of  fifteen  thousand  pounds,  and 
do  and  shall  pay,  transfer,  assign,  or  otherwise  dispose  of  the 
said  sum  of  fifteen  thousand  pounds,  or  any  part  or  parts  thereof, 
and  the  stocks,  funds,  and  securities  in  or  upon  which  the  same 
sum  or  any  part  thereof  may,  for  the  time  being,  be  invested, 
and  the  dividends,  interest,  and  annual  produce  thereof,  or  any 
part  of  the  same  respectively,  to  such  person  or  persons,  upon 
such  trusts,  for  such  intents  and  purposes,  and  inysuch  manner 
as  the  said  Anne  Young  Ware,  notwithstanding  her  said  in- 
tended coverture,  by  any  deed  or  deeds,  with  or  without  pow^er 
589]  of  revocation  and  new  *appointment,or  by  will  or  codicil, 
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shall,  from  time  to  time,  direct  or  appoint :  And  in  default  of 
and  until  such  direction  or  appointment,  and  so  far  as  any  such 
direction  or  appointment,  if  incomplete,  shall  not  extend  to, 
and  shall  during  the  joint  lives  of  the  said  Anne  Young  Ware 
and  James  William  Manifold  Aitkin  pay,  apply,  and  dispose 
of  the  said  interest,  dividends,  and  annual  produce  of  the  said  sum 
of  fifteen  thousand  pounds,  or  of  the  stocks,  funds,  or  securities  in 
or  upon  which  the  same  may  he  invested,  into  the  proper  hands 
of  her,  the  said  Anne  Young  Ware,  for  her  own  sole  and  separate 
nseand  benefit,  exclusively  and  independently  of  her  said  intended 
husband,  and  without  being  in  any  wise  subject  to  his  debts, 
control,  interference,  or  engagements;  and  from  and  imme- 
diately after  the  decease  of  either  of  them  the  said  Anne  Young 
Ware  and  James  William  Manifold  Aitkin,  the  said  sum  of 
fifteen  thousand  pounds,  and  the  stocks,  funds,  and  securities, 
upon  which  the  same  sum  or  any  part  thereof  shall  for  the  time 
being  be  invested,  and  the  dividends,  interest,  and  annual  pro- 
ducjB  thereof  respectively  as  shall  have  been  unappointed  and 
undisposed  of  by  the  said  Anne  Young  Ware  shall  remain  and 
be  upon  the  trusts  following,  that  is  to  say,  if  the  said  Anne 
Young  Ware  shall  survive  the  said  James  William  Mani- 
fold Aitkin,  in  trust  for  the  said  Anne  Young  Ware,  her  exe- 
cutors, administrators,  and  assigns,  for  her  and  their  absolute 
use  and  benefit;  but  if  the  said  James  William  Manifold  Aitkin 
should  survive  the  said  Anne  Young  Ware,  th.en  in  trust  for  the 
executors  and  administrators  of  the  said  Anne  Young  Ware  as 
part  of  her  personal  estate.'* 

It  is  admitted  by  all  the  adult  defendants,  that  Mrs.  Aitkin's 
share  is  much  more  than  the  £15,000  mentioned  in  the  settle- 
ment, and  as  between  the  plaintiff  and  the  infant  defendant  the 
question  raised  and  argued  is,  which  has  the  better  right,  the 
bank  as  creditors,  or  the  infant  as  appointee  under  Mrs.  Aitkin's 
will,  she  having  bv  her  will  appointed  the  same  between  her 
husband  and  her  children. 

On  the  part  of  the  bank  it  was  contended  that,  whether  the 
settlement  was  known  to  both  parties,  or  was  only  known  to 
the  husband  and  wife,  the  letter  must  be  considered  to  have 
been  written  honestly  and  with  the  intention  of  binding  the 
deposits  to  *the  extent  of  any  interest  which  it  was  then  [590 
in  her  power  to  charge  at  law  or  in  equity.  The  words  in  that 
letter  "secured  by  my  administration  deposits  in  your  hands," 
must  have  the  same  construction  and  effect  as  if  the  letter  had 
TOue  on  to  say,  "  so  far  as  I  have  power  to  charge  them."  She 
had,  at  that  moment,  power,  by  deed  or  will,  to  charge  them  to 
the  full  extent  of  the  amount  of  her  dower,  and  of  the  .£15,000, 
and  it  is  contended,  and  their  lordships  are  of  opinion,  that  the 
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letter  being  in  favor  of  purchasers  for  value  is  a  sufficient  and 
substantial,  though  informal,  execution  of  the  lady's  power 
under  the  marriage  settlement,  and  as  to  everything  which  she 
had  power  to  dispose  of  by  deed  thereunder,  and  so  that  tho 
claim  of  the  bank  would  be  paramount  to  the  claims  of  an}' 
persons  under  her  will.  But  it  was  very  much  pressed  by  tlie 
counsel  for  the  respondents  that  no  such  case  was  made  by  tlio 
bill,  and  no  such  issue  raised  as  that  of  the  right  to  have  an  in- 
formal execution  of  a  power  supplied  in  equity.  The  facts, 
however,  beinff  all  stated,  the  letter  of  charge,  the  settlement, 
and  the  will,  tne  fact  that  the  particular  head  of  equity  under 
which  the  plaintift's  claim  is  hot  distinctly  charged  does  not 
appear  to  raise  any  very  serious  difficulty. 

The  issue  is  not  one  of  fact;  it  is  a  conclusion  of  equity. 

But,  as  it  is  true,  that  this  view  of  the  case  is  not  in  terms 
presented  by  the  bill,  and  does  not  appear  to  have  been  con- 
sidered in  the  colony,  their  lordships  have  thought  it  right  to 
consider  the  questions  w-hich  appear  to  have  been  argued  and 
disposed  of  in  the  Supreme  Court,  and  which  may,  in  tact,  have 
a  material  bearing  on  the  rights  of  the  defendants  inter  se. 

The  bank  made  and  make  the  following  case  :  We  are,  they 
say,  creditors  of  a  married  lady  having  a  separate  estate,  and 
a  power  for  our  purpose  equivalent  to  a  separate  estate ;  and  the 
lady  having  exercised  that  power  by  will  in  favor  of  volunteers, 
we  the  bank  are  entitled  to  be  paid  our  debts  out  of  the 
moneys  appointed  in  priority  to  the  volunteers. 

The  plaintif&  rely  on  the  law  as  laid  down  by  the  Lord  Jus- 
tice Turner  in  Johnson  v.  Gallagher  (*).     lie  there  says  that, 

"  Since  the  case  of  Jones  v.  Harris  {*)  there  is  not,  so  far  as  I 
am  aw^are,  any  case  opposed  in  any  degree  to  the  doctrine  of  the 
591]  *separate  estate  being  liable  for  general  engagements,  ex- 
cept the  case  of  Aguilar  v.  Aguilar  (^),  which  followed  Joms  v, 
Harris  (^,  and  the  dicta  of  Sir  John  Leach  in  Greatlcy  v.  Nobk  (*), 
and  Stuart  v.  Jjord  Kirkwall  (*);  and,  on  the  contrary,  the  cases 
of  Murray  v.  Barlee  (•),  Owens  v.  Dickson  (^),  Burke  v.  Tuite  (^J, 
Vauglianv.  Vanderstegen  (^)^  and  Wright  v.  (7/ia?'f/(*^),  contain  very 
decisive  dicta  in  favor  of  such  liability.  The  weight  of  authority, 
therefore,  seems  to  me  to  be  in  favor  of  the  liability.  I  think, 
too,  that  the  principle  on  which  all  the  cases  proceed,  that  a 
married  woman  in  respect  of  her  separate  estate  is  to  be  con- 
sidered as  Si  feme  sole,  is  also  in  fuvor  of  it;  and  upon  the  whole, 

0  8  D.  F.  &  J.,  513.  (")  8  M.  &  K.,  209. 

(*)  9  Vos.,  493.  C)  Cr.  &  P.,  48. 

O  5  Madd.,  414  {")  19  Ir.  L.  Rep.  (Eq.),  467. 

(*)  3  Madd.,  79.  (")  3  Drew.,  165,  289,  263,  408. 

O  Ibid.  387.  (»•)  4  Drew.,  673. 
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therefore,  I  have  come  to  the  conclusion  that  not  only  the  bonds, 
bills,  and  promissory  notes  of  married  women,  but  also  their 
general  engagements,  may  aflfeet  their  separate  estates,  except 
as  the  Statute  of  Frauds  may  interfere  where  the  separate  pro- 
perty is  real  estate.  I  am  not  prepared,  however,  to  go  tl)o 
length  of  saying  that  the  separate  estate  will,  in  all  eases,  bo 
afiected  by  a  raei^e  general  engagement. 

The  cases  oi  Jones  v.  Harris  and  Aguilarv.  Agnihir  show  that 
the  engagement  which,  if  the  married  woman  was  a  feme  sokj 
the  law  would  create  for  repayment  of  the  consideration  of  a 
void  annuity,  would  not  aftect  it.  It  seems  to  follow  that  to 
aifect  the  separate  estate  there  must  bo  something  more  than 
the  mere  obligation  which  the  law  would  create  in  the  case  of 
a  single  woman.  What  that  something  more  may  be  must,  I 
think,  depend  in  each  case  upon  the  circumstances.  What 
might  aftect  the  separate  estate  in  the  case  of  a  married  woman 
living  separate  from  her  husband,  might  not,  as  I  apprehend, 
aftect  it  in  the  case  of  a  married  woman  living  with  her  husband. 
What  might  bind  the  separate  estate  if  the  credit  be  given  to 
the  married  woman,  would  not,  as  I  conceive,  bind  it  if  the 
credit  be  not  so  given.  The  very  term  '  general  engagement,' 
when  applied  to  a  married  woman,  seems  to  import  something 
more  than  mere  contract,  for  neither  in  law  nor  in  equity  can  a 
married  woman  be  bound  by  contract  merely:  Ayleii  v,  Ashion  (^), 
According  to  the  best  opinion  which  *I  can  form  of  a  [592 
question  of  so  much  difficulty,  I  think.that,  in  order  to  bind  the 
separate  estate  by  a  general  engagement,  it  should  appear  that 
the  engagement  was  made  with  reference  to  and  upon  the  faith 
or  credit  of  that  estate,  and  that  whether  it  was  so  or  not  is  a 
question  to  be  judged  of  by  this  court  upon  all  the  circumstances 
of  the  case.  .  .  •  The  separate  estates  of  married  women  being 
thus  far  bound  by  their  debts,  obligations,  and  engagements,  it 
has  next  become  a  question  how  far  those  debts,  obligations,  and 
engagements  affect  the  corpus,  of  the  property  where  the  married 
woman  has  a  limited  interest  only,  as,  for  instance,  a  power 
of  a  life  estate  with  appointment.  The  cases  ou  this  subject 
may,  as  it  seems  to  me,  well  be  classed  under  three  heads ; 
first,  w^ere  the  power  of  appointment  has  been  general,  by  deed 
or  writing,  or  by  will ;  secondly,  where  it  has  been  by  will  only, 
and  the  power  has  been  exercised ;  and,  thirdly,  where  there  has 
been  a  limitation  in  default  of  appointment,  and  the  power  lias 
not  been  exercised.  In  cases  falling  under  the  third  class  there 
cannot,  as  it  seems  to  me,  be  any  reasonable  doubt  that  the  debts 
and  engagements  of  the  married  woman  cannot  prevail  against 
the  parties  entitled  in  default  of  appointment,  and  the  case  of 

( )  1  My.  &  Cr.,  105. 

5  Eng.  Rep.I  20 
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Nail  V.  Punier  (')  impliedly  decides  that  point.    In  cases  falling 
under  the  second  class,  where  the  power  of  appointment  is  by 
will  only,  and  has  been  exercised,  but  not  for  creditors,  the  au- 
thorities do  not  appear  to  me  to  be  <K^nsisteut.     In-  Norton  v. 
l^arvUl  (*),  as  explained  in  Soc/cett  v.  Wray  (*),  the  exercise  of  the 
power  by  the  will  of  the  married  woman  seems  to  have  been 
held  to  let  in  a  bond-creditor  against  the  appointees  under  tlic 
will;  and  in  Hughes  v.  Wells  {*)  I  seem  to  have  intimated  that 
this  might  be  the  effect  of  the  exercise  of  the  power,  as  in  other 
cases  of  the  exercise  of  the  general  power  of  appointment  by 
will,  and  certainly  not  upon  the  ground  that  power  is  property. 
But  the  Vice-Chan cellor  Kindersley,  in  whose  judgment  I  have 
quite  as  much  confidence  as  in  my  own,  seems  to  have  dissented 
from  Hughes  v.  Wells  in  the  case  of  Vmighan  v.  Vanderstegen  (*), 
and  I  observe  that  Sir  William  Grant  has  treated  the  point  as 
593]  doubtful  *  in  Heathy  v.  Thomas  (•).    I  say  no  more,  there- 
fore, upon  this  point  than  that  it  may  be  considered  as  open. 
But  in  cases  falling  under  the  first  class,  where  the  power  of 
appointment  has  been  by  deed,  or  writing,  or  will,  the  courts 
have  certainly  held  the  corpus  of  the  property  to  be  subject  to 
the  debts  and  engagements  of  the  married  woman/' 

It  is  said,  indeed,  that  the  Lord  Justice  Enight  Bruce  did 
not  concur  with  his  colleague,  and  that  Lord  St.  Leonards  has 
expressed  an  opinion,  that  the  Lord  Justice  £night  Bruce's 
view  was  the  more  correct. .  It  will  be  observed,  however,  that 
the  point  of  difiierence  was  as  to  whether  a  general  engagement 
could  create  the  obligation — ^and  not  at  all  as  to  the  second 
point,  as  to  how  far  the  obligation,  if  it  exists,  binds  the  corpus 
of  property  subject  to  a  power  of  appointment  in  the  married 
woman. 

The  term  "  general  engagement "  is  an  ambiguous  and  mis- 
leading one.  if  it  is  meant  merely  to  say,  that  goods  sold  to  a 
married  woman  in  the  ordinary  course  of  domestic  life,  that 
contracts  expressed  to  be  made  by  her  in  respect  of  property 
not  her  separate  estate,  e.g.^  for  buying  or  selling,  or  letting  or 
hiring,  a  house,  do  not  necessarily  impose  a  liability  to  be  satisfied 
out  of  the  separate  estate  which  she  may  happen  to  haVe,  in 
that  sense,  and  to  that  extent,  the  proposition  that  her  separate 
estate  is  not  liable  to  her  general  engagements  is  quite  accurate. 
But  that  does  not  affect  the  rule  as  laid  down  by  Lord  Justice 
Turner  as  to  general  engagements,  as  to  which  it  appears  that 
they  werft  made  with  reference  to  and  upon  the  faith  or  credit 
of  the  separate  estate.    It  will  be  useful  to  refer  to  Lord  Lang* 

Q)  5  Sim..  555.  (*)  9  Hare,  749. 

(•)  2  P.  Wms..  144.  (•)  2  Drew.,  165. 

0  4  Bro.  C.  C,  483.  O  15  Vee.,  596. 
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dale's  expressions,  in  TidleU  v.  Armstrong {^)^  quoted  by  the  Lord 
Justice  Turner  in  Johnson  v.  Gallagher  (*) : 

"  It  is  perfectly  clear,  that  when  a  woman  has  property  set- 
tled to  her  separate  use,  she  may  bind  that  property  without 
distinctly  stating  that  she  intends  to  do  so.  She  may  enter  into 
a  bond,  bill,  promissory  note,  or  other  obligation,  which,  con- 
sidering her  state  as  a  married  woman,  could  only  be  satisfied 
by  means  of  her  separate  estate,  and  therefore  the  inference  is 
conclusive  that  there  was  an  intention,  and  a  clear  one,  on  her 
part  that  her  separate  estite,  which  would  be  the  only  means 
of  satisfying  the  obli^tio  ninto  *  which  she  entered,  should  [594 
be  bound.  Again,  I  apprehend  it  to  be  clear  that  where  a 
married  woman  having  separate  estate,  but  not  knowing  per- 
fectly the  nature  of  her  interest,  executes  an  instrument  by 
which  she  plainly  shows  an  intention  to  bind  the  interest  which 
belongs  to  her,  then,  though  she  may  make  a  mistake  as  to  the 
extent  of  the  estate  vested  in  her,  the  law  will  say  that  such 
estate  as  she  may  have  shall  be  bound  by  her  own  act"  (^). 

It  would  be  very  inconvenient  tliat  a  married  woman  with  a 
large  separate  property  should  not  be  able  to  employ  a  solicitor, 
or  a  surveyor,  or  a  builder,  or  tradesman,  or  hire  laborers  or 
servants,  and  very  unjust,  if  she  did,  that  they  should  have  no 
remedy  against  sui^h  separate  property. 

It  is  true,  that  in  Shatiock  v.  Sliailock  (*)  the  master  of  the  rolls 
expressly  overruled  the  judgment  of  the  Lord  Justice  Turner, 
and  held,  that  even  a  promissory  note  given  by  a  married 
woman  living  separate  and  apart  from  her  husband,  and  having 
property  settled  to  her  separate  use  for  life,  with  a  power  to 
appoint  the  same  by  deed  or  will,  and  appointing  it  by  will, 
was  not  a  debt  payable  out  of  the  property  so  appointed.  In 
that  judgment  he  bases  his  dissent  from  the  Lord  Justice  Turner 
on  the  ground,  that  the  authorities  cited  by  the  latter  do  not 
warrant  his  conclusion. 

Their  lordships  are  not  able  to  concur  in  that  view  of  the 
authorities,  and  have  arrived  at  the  conclusion,  that  Lord  Justice 
Turner's  judgment  is  expressed  with  his  usual  accuracy. 

One  of  the  cases,  Heailcy  v.  Thomas  (*),  when  carefully  ex- 
amined, is  a  direct  authority  for  the  lord  justice's  proposition. 
There,  a  bond  creditor  of  the  married  woman  sought  payment 
out  of  property  appointed  by  her  will.  A  doubt  was  raised  in 
that  case  on  the  true  construction  of  the  settlement,  as  to 
whether  it  did  in  fact  give  her  a  power  of  disposal  by  deed  or 
otherwise  inter  vivos  as  well  as  by  will,  and  that  doubt  being  re- 

(»)  4  Beav.,  319.  (*)  Law  Rep.  2  Eq.,  188. 

(*)  8  D.  F.  &  J.  5,15.  (*)  15  Ves.,  696. 

(»)  3  D.  F.  &  J.,  515.  , 
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solved  in  the  affirmative,  the  plain tiiF obtained  the  decree  sought 
for  by  him.     Sir  William  Grant's  observations  are  these  : 

"  The  question  is,  whether  this  was  separate  property  to  all 
intents  and  purposes.  In  Sockeit  v.  Wray  (*),  Lord  Alvauley  did  not 
consider  a  married  woman  who  had  only  a  power  of  appointment 
595]  by  *  will,  as  having  separate  property ;  distinguishing  that 
^ase  from  Norton  v.  Turvill  (*),  where  the  creditor  was  allowed 
to  resort  to  the  separate  property  after  the  death  of  the  wife,  as 
she  had  a  power  of  appointing  either  by  deed  or  will.     Upon 
the  question  in  Sockeit  v.  Wray  (^),  whether  the  wife  could  give 
the  property  to  her  husband,  Lord  Alvauley  held  that  she  could 
not ;  that  she  could  not  aifect  it  in  any  way  but  by  a  revocable 
instrument ;  and  the  bond  was  an  instrument  not  revocable.  If 
this  was  absolute  separate  property  in  Mrs.  Johnson,  upon  the 
plaintiff's  construction  of  the  deed,  that  takes  it  out  of  the  case 
o( Sockeit  w  TVm^(*),  andbringsitto  that  of -ffwiw^  v.  Tenant  i^y^ 

In  that  case  it  is  obvious,  that  Sir  William  Grant  considered 
that  property  settled  to  a  married  woman's  separate  use  for  life 
with  power  to  dispose  of  it  by  deed  or  will,  was,  in  effect,  sepa- 
rate property.  That  case  was  in  one  respect  a  strong  one,  as 
there  was  no  gift  over  except  in  the  event  of  her  dying  in  her 
husband's  lifetime.  She  survived  him,  and,  therefore,  irrespec- 
tive of  the  settlement,  became  again  possessed  of  the  property 
in  her  original  right ;  so  that  upon  the  death  of  her  husband  the 
property  stood  settled  to  herself  for  life,  remainder  as  she  should 
by  deed  or  will  appoint,  remainder  to  herself  absolutely.  But 
having  property  over  which  at  the  time  of  making  the  bond, 
she  had  absolute  power  of  disposition  notwithstanding  her  cover- 
ture, the  bond  by  which,  notwithstanding  her  coverture,  she 
had  bound  herself,  was  decreed  to  be  satisfied  out  of  it. 

In  the  present  case  it  is  to  be  noted,  that  the  gift  is  to  the 
married  woman  for  her  separate  use  for  life,  with  remainder,  as 
she  should,  notwithstanding  her  coverture,  by  deed  or  will  ap- 

{)6int,  with  remainder  to  her  executors  or  administrators.  Their 
ordships  are  satisfied,  that  on  the  weight  of  authority  and  on 
principle  they  ought  to  treat  this  as  what  in  common  sense,  and 
to  common  apprehension,  it  would  be,  an  absolute  gift  to  the 
sole  and  separate  use  of  the  lady.  The  words  are  an  expansion 
and  expression  of  what  would  be  implied  in  the  word  "  sole  and 
separate  use;"  and  they  conceive  themselves  at  liberty  to  hold 
that  such  a  form  of  gift  to  a  married  woman,  without  any  re- 
596]  strain t*on  anticipation,  vests,  in  equity,  the  entire  corpus 
iu  her  for  all  purposes,  as  fully  as  a  similar  gift  to  a  man  would 
vest  it  in  him. 

(')  4  Bro.  C.  C,  488  01  Bro.  C.  C,  16. 

O  2  P.  Wms.,  144. 
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la  the  Supreme  Court  of  Victoria  the  question  appears  to  have 
been  discuBsed  and  determined  mainly  on  the  applicability  or 
non-applicability  of  the  case  of  Vaiigfian  v.  Vamlerslegen  (*),  which 
it  is  necessary,  therefore,  to  consider.  In  that  case  the  married 
woman  had  only  power  to  appoint  by  will.  The  vice  chanc€*llor 
held,  that  a  creditor  was  not  entitled  to  be  paid  out  of  property 
appointed  by  such  will,  but  on  a  second  hearing  held,  that  where 
a  fraud  had  been  practised  on  the  creditor,  he  was  so  entitled. 
His  reasoning  was  shortly  this :  the  fraud  created  an  equitable 
demand  which  would  have  been  enforced  against  any  property 
of  the  married  woman,  and  that  being  so,  it  would,  like  a  man's 
debt,  be  payable  not  only  out  of  her  own  assets,  but  in  aid  of 
them  out  of  any  property  which  she  had  a  general  power  to  ap- 
point, and  had  actually  appointed. 

It,  is  not  easv  to  see  on  what  principle  the  fraud  could  alter 
the  nature  of  tne  property  subject  to  appointment  or  affect  the 
appointees.  It  is  easy  to  see  how  fraud  might  make  that  a  debt 
to  which  the  married  woman  would  be  in  equity  liable  notwith- 
standing her  coverture,  and  that  there  being  such  a  liability  or 
debt,  equity  would  deal  with  any  property  to  which  she  was, 
notwithstanding  coverture,  absolutely  entitled,  and  any  property 
over  which  she  had  a  general  power  of  appointment,  exactly  as 
it  would  do  in  the  case  of  a  man  or  feme  sole  dying  iiidebted. 
Given  the  relation  of  debtor  and  creditor  in  equity,  all  the  con- 
sequences of  such  relation  would  appear  to  follow  just  as  if 
there  were  no  coverture  in  the  case. 

But  the  case  of  Vaughan  v.  Vanderslegen  was  before  the  Lord 
Justice  Turner  in  Johnson  v.  Gallagher  (^,  and  it  was  with  the 
full  knowledge  of  that  case,  and  after  having  had  the  advantage 
of  well  weighing  the  judgment  of  Vice  Chancellor  Kindersley, 
that  the  Lord  Justice  Turner  laid  down  the  propositions  which 
have  been  previously  cited,  and  the  concurrence  of  their  lord- 
ships with  which  has  been  above  stated. 

It  appears  to  their  lordships,  therefore,  that  it  was  not  neces- 
sary for  the  plaintiff  to  make  out  a  case  of  fraud.  All  that  was 
♦necessary  was  to  show  that  the  married  woman  intended  [597 
to  contract  so  as  to  make  herself,  that  is  to  say,  her  separate 
property,  the  debtor,  and  upon  the  facts  of  this  case  that  does 
not  appear  to  be  open  to  any  substantial  doubt.  Assuming  for 
the  moment  that  the  letter  did  not  operate  as  a  defective  exe- 
cution of  her  power,  it  at  all  events  showed  unequivocally  that 
she  contracted  that  her  interest  in  the  intestate's  estate,  z.e.  her 
separate  property,  should  be  liable  to  the  debt. 

in  the  Supreme  Court  it  was  considered  sufficient  to  say,  that 
the  case  was  based  entirely  on  fraud,  and  that  the  fraud  not 

O  2  Drew.,  165,  863.  («)  3  D.  F.  &  J.,  515. 
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being  proved,  the  bill  ought  to  be  dismissed  with  costs.  Their 
lordships  agree  that  the  fraud  was  not  proved.  They  are  satisfied 
that  the  nou  mention  of  the  settlement  (if  it  was  not  mentioned) 
was  perfectly  honest.  The  lady  and  her  husband  well  knew 
that  what  she  had  reserved  to  herself  would  be  an  ample  security 
for  anything  which  she  was  likely  to  overdraw  pending  the  wind- 
ing up  of  the  estate,  which  probably  was  protracted  for  many 
more  years  than  they  contemplated,  and  the  lady  and  her  hus- 
band ^as  their  lordships  are  satisfied)  honestly  intended  to  give, 
and  did  give,  that  ample  security. 

.  It  may  be  right,  in  order  to  avoid  any  possible  misapprehen- 
sion of  the  judgment  of  the  Supreme  Court,  to  say  a  few^  words 
on  the  eftect  oi  a  charge  of  fraud  made  and  not  proved.  If  the 
case  is  based  on  the  fraud,  the  failure  to  prove  it  must  be,  like 
the  failure  to  prove  any  other  essential  ingredient,  fatal.  But 
if  striking  out  the  charge  of  fraud  there  is  sulEcient  equity 
stated  and  proved,  if,  as  m  this  case,  the  fraud  is  thrown  in  by 
way  of  subsidiary  answers  to  the  counter  case  of  the  defend- 
ants, it  is  a  matter  only  atfecting  costs. 

Their  lordships  are  of  opinion,  that  on  each  of  the  several 
grounds  stated  above,  the  plaintiff  is  entitled  substantially  to 
the  relief  asked  in  the  second  and  third  paragraph  of  the  bill. 

The  injunction  asked  was  probably  not  necessary,  as  it  is 
diflicult  to  see  how  any  action  at  law  could  be  sustained ;  but  it 
was  however  proper,  as  the  action  at  law  could  not  have  properly 
tried  the  real  questions  between  the  parties,  which  were  as  to 
their  respective  priorities  over  the  separate  trust  estate  of  a 
feme  covert.  As  to  the  costs  of  the  proceedings,  of  course,  the 
costs  paid  by  the  plaintiff  must  be  repaid  to  him.  As  to  his 
598]  own  costs  their  *lordships  are  of  opinion,  having  regard 
to  the  nature  of  the  suit  and  claim,  that  the  proper  order  will  be, 
that  they  should  add  their  costs  to  their  debt  Their  lordships 
will,  therefore,  humbly  recommend  to  Her  Majesty  as  follows: 
That  the  orders  of  the  Supreme  Court  of  Victoria  ought  to  be 
discharged,  and  in  lieu  thereof  a  declaration  made  that  the 
shares  to  which  Anne  Young  Aitkin  (formerly  Ware)  was  en- 
titled as  widow  of  the  intestate  in  his  personal  estate,  to  the 
extent  of  the  £15,000  mentioned  in  the  settlement,  and  the 
moneys  payable  in  respect  of  her  dower  in  his  real  estate,  are 
liable  to  make  good  the  sum  due  to  the  plaintiff,  with  interest 
as  aforesaid  in  respect  of  the  said  overdrafl.  And  that  until 
such  overdraft  is  fully  paid,  the  plaintiff  has  a  lien  upon  and  is 
entitled  to  retain  the  said  deposits  of  £8,000  and  £6,000,*  as  re- 
presenting a  part  of  the  sum  of  £15,000  as  security  for  the 
same. 

That  an  account  be  taken  of  *what  was  due  in  respect  of  the 
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overdraft  in  the  bill  mentioned  for  principal  and  interest  up  to  tlie 
time  -when  the  deposited  sums  of  iE8,000  and  £6000  were  carried 
to  a  Buepense  account  and  a  like  account  of  principal  and  interest 
on  those  sums  np  to  the  same  date,  and  the  balance  at  that 
date,   ascertained.    That  the  taxed  costs  of  the  plaintiff  of  the 
suit  in  the  courts  below  and  of  this  appeal  be  added  to  or  set 
oft'  a^inst  such  balance  as  the  case  may  be.    Any  balance  due 
irom  the  bank  to  be  paid  to  the  legal  personal  representative 
of  Mrs.  Aitkin  ;  and  as  to  any  balance  due  to  the  bank,  they 
are  to  be  at  liberty  to  apply,  as  they  may  be  advised,  in  the 
administration  suit,  for  payment  out  of  her  share  of  the  intes- 
tate's estate,  to  the  extent  of  the  said  sum  of  £15,000  and  the 
arrears  of  dower.    And  the  decree  is  to  be  without  prejudice, 
as  to  how,  as  between  the  persons  interested  under  the  settle- 
ment and  will,  and  as  respects  any  other  estate  of  Mrs.  Aitkin, 
the  debt  of  the  bank  ouglrt  to  be  borne. 

That  the  costs  paid  by  the  plaintiff  to  any  parties  be  repaid 
to  him.*  • 

Solicitors  for  the  appellant :  Messrs.  Fi^eshjklds. 
Solicitors  for  the  respondents':  Messrs.  Murray  ^  Huichins; 
Messrs.  Sladen  ^  Mackenzie^  and  Messrs.  Wadeson  ^  Malkson. 

0)  SeeMoak'sVan  Santvoord's Plead-  no  right  to  acquire  a  lien  npon  the  pro- 
logs, 871-3  id.  688;  a  wife  may  perty.  To  render.it  liable  she  must 
haTe  fall  knowledge  that  a  husband  is  have  done  what  would  have  made  her 
about  building  a  house  on  her  real  personally  liable  as  a  feme  8ole,  Capp 
estate  and  may  consent  thereto  and  ap-  v.  Stetoart,  88  Ind.,  479. 
prove  thereof,  but  this  gives  the  builder 


[Law  Reports,  4  Privy  Council  Cases,  599.] 
J.  C.  ♦  March  11, 1878. 

♦Our  Sovereign  Lady  the  Queen,  Appellant;  and  Ed-  [599 

WARD  CooTE,  Respondent. 

ON  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCH  FOR  THE  PRO- 
VINCE OF  QUEBEC,  CANADA. 

Lower  Canada,  law  ofr-Felony — Evidence— Depodtions  taken  on  Oath,  before 
Trial  on  a  criminal  cfiarge — New  Trial — Canadian  Statute ^  82  &  83  Vi^t  e. 
S9, ».  fiO^PraeHee — Leave  to  appeal  in  a  criminal  ease. 

According  to  the  English  law,  introduced  intoliower  Canada  at  the  time  of  the 
cession  of  Canada  to  England  in  17(18,  and  unaffected  by  subsequent  Canadian  or 
imperial  statutes,  the  depositions  on  oath  of  a  witness  legally  taken  are  admissi- 
ble evidence  agsdnst  him,  if  he  is  subsequently  tried  on  a  criminal  charge. 

The  only  exception  is,  in  the  case  of  answers  to  questions  which  he  objected 
to  when  his  evidence  was  taken  as  tending  to  criminate  him,  but  which  he  has 
been  improperly  compelled  to  answer. 

Treient :  Sir  James  William  Colville,  Sm  Barnes  Peacock,  The  Lord 
JtTBTicB  Mbllibh,  Sir  Moktague  Edward  Smith,  and  Sir  Robert  Porrbtt 
Collibb. 
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A.  was  indicted  for  felony.  At  the  trial  the  crowp  put  in  evidence  depositioDF 
Rworn  to  by  him,  without  bein^  cautioned  that  what  he  so  deposed  to  might  be 
given  in  evidence  against  him,  before  fire  commissioners  empowered  by  the  Que- 
bec statutes,  31  Vict.  c.  81,  and  32  Vict.  c.  29,  to  investigate  the  origin  of  any  fires 
occurring  in  Quebec,  and  before  any  charge  or  accusation  had  been  made  against 
him. 

Held,  that  the  depositions  were  properly  admitted  as  evidence  against  the  pri- 
loner  at  the  trial. 

Semble :  Chap.  77,  s.  63,  of  the  Consolidated  Statutes  of  Canada,  giving  the 
Court  of  Queen's  Bench  power  to  direct  a  new  trial,  is  repealed  by  the  Canadian 
Statute,  82  and  83  Vict.  c.  29,  s.  80. 

On  petition  by  the  attorney-general  of  the  Province  of  Quebec,  special  leave  to 
appeal  granted  from  a  judgment  of  the  Queen's  Bench,  Quebec,  on  a  case  reserved 
in  a  trial  for  felony. 

In  this  case  special  leave  to  appeal  was  granted  from  a  judg- 
ment in  the  Court  of  Queen's  Bench  of  the  Province  of  Quebec, 
Canada,  on  a  case  reserved  for  that  court  by  Mr.  Justice  Badg- 
ley,  under  the  powers  of  the  Consolidated  Statutes  of  Lower 
Canada,  c.  77,  ss.  57  and  58  (^)  on  a  trial  of  the  respondent  for 
arson. 

600]  *The  caje  so  reserved  by  Mr.  Justice  Badgley  was  as 
follows  :  "  The  prisoner,  Edward  Coote,  was  indicted  for  ar^on 
of  a  warehouse  in  his  occupation,  and  belonging  to  Alexander 
Roy.  • 

"  The  indictment  contained  four  counts:  The  first,  with  in- 
tent to  defraud  the  Scottish  Provincial  Insurance  Company ; 
second,  to  defraud  the  Royal  Insurance  Company ;  the  third,  to 
defraud  generally;  and  the  fourth  to  injure  generally.  Upon 
his  plea  of  not  guilty  he  was  tried  before  the  Court  of  Queen's 
Bench,  at  the  criminal  term  of  the  said  court,  holden  by  me  at 
Montreal,  before  a  competent  jury,  empanelled  in  the  usual 
manner,  and  after  evidence  adduced  by  the  crown  and  by  the 
prisoner,  was  found  guilty,  the  jury  returning  a  general  verdict 
of  guilty. 

(')  By  the  Consolidated  Statutes  of  Bench  shall  have  full  power  and  autho. 

I^wer  Canada,  c.  77,  s.  57,  it  is  pro-  rity  at  any  sitting  thereof  on  the  ap- 

vided,  that  when  any  person  has  been  peal  side,  after  the  receipt  of  such  case, 

convicted  of  any  felony  at  any  crimi-  to  hear  and  finally  determine  any  ques- 

nal  term  of  the  Court  of  Queen's  Bench,  tion  therein ;  and  thereupon  to  reverse, 

the  court  before  which  the  case  has  amend,  or  affirm  any  judgment  which 

been  tried  may  in  its  discretion  reserve  has  been  given  on  tlie  indictment  on 

any  question  of  law  which  has  arisen  the  trial  of  which  such  question  arose, 

on  the  trial  for  the  consideration  of  the  or  to  avoid  such  judgment,  and  order 

i/ourt  of  Queen's  Bench  on  the  appeal  an  entry  to  be  made   on  tlie  record 

side  thereof,  and  may  thereupon  ])ost-  that  in  the  judgment  of  the  said  Court 

pone  the  judgment  until  such  question  of  Queen's  Bench  the  party  convicted 

has  been  considered  and  decided  by  the  ought  not  to  have  been  convicted,  or  to 

said  Court  of  Queen's  Bench.  arrest  the  judgment,  or  to  order  the 

By  sect.  58»the  said  court  shall  there-  judgment  to  be  given  thereon  at  some 

upon  state  in  a  case,  to  be  signed  by  the  other  criminal  term  of  the  said  court., 

presiding  judge,  the  question  or  ques-  if  no  judgment  has  before  that  term 

tions  of  law,  with  the  special  drcum-  been  given,  as  the  said  Court  of  Queen's 

stances  upon  which    the    same    have  Bench  is  advised,  or  make  such  other 

arisen.     "The   said    Court  of    Queen's  order  as  justice  requires. 
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"  In  the  course  of  the  adduction  of  the  evidence  for  the  crown, 
two  depositions  made  aud  sworn  to  by  the  prisoner,  with  his  sig- 
nature subscribed  to  each,  taken  by  the  fire  commissioner  (M  at 
their  iqvesti.s^ation  into  the  cause  and  origin  of  the  fire  at  his 
♦warehouse,  before  any  charge  or  accusation  against  him  [601 
or  any  other  person  had  been  made,  were  produced  in  evidence, 
and  which,  after  having  been  duly  proved,  were  submitted  to  the 
jury  as  evidence  against  him,  after  the  objection  previously  made 
by  the  prisoner  to  their  production  in  evidence,  and  after  his  said 
objection  had  been  overruled;  after  the  conviction  of  the  prisoner, 
and  before  sentence«was  pronounced  b^  me  thereon,  he  moved 
the  court  by  two  naotions  filed  in  court  ni  the  terms  following :" 

The  case  then  set  out  the  two  motions,  of  which  the  first  is 
immaterial,  as  Mr.  Justice  Badgley  rejected  it,  and  reserved  no 
question  respecting  it;  the  second  was  in  the  following  terms : 

"Motion  on  behalf  of  the  said  Edward  Coote,  that  judgment 
upon  the  said  indictment,  and  upon  a  verdict  of  guilty  thereon, 
rendered  against  him,  be  arrested,  and  that  the  said  verdict  be 
qaashed  and  set  aside,  and  the  said  defendant,  to  wit  the  said 
Edward  Coote,  be  relieved  therefrom,  for,  among  others,  the 
following  reasons." 

A  great  many  reasons  were  then  set  out,  the  only  ones  ma- 
terial to  the  present  appeal  being,  that  the  two  depositions  were 
inadmissible  in  evidence,  because  the  fire  commissioners  before 
whom  they  were  taken  had  no  authority  to  administer  an  oath, 
or  take  such  depositions,  and  such  depositions  were  not  admis- 
sible as  statements  made  by  the  prisoner,  because  they  were  not 
made  freely  and  voluntarily  and  without  compulsion  or  fear,  and 
without  the  obligation  of  an  oath. 

The  case  then  stated  the  rejection  of  the  first  motion,  and 
that  the  judge,  though  himself  considering  the  reasons  given 
insufficient  to  support  the  second  motion,  yet,  as  doubts  might 
be  held  by  the  Court  of  Queen's  Bench  as  to  the  legal  produc- 
tion of  the  depositions,  reserved  it,  and  held  it  over  for  decision 
with  reference  to  the  admission  of  the  depositions  by  the  Court 
of  Queen's  Bench. 

The  reserved  case  came  on  for  argument  in  the  Court  of 
Queen's  Bench,  appeal  side,  before  the  Chief  Justice  Duval,  and 
the  Justices  Caron,  Drummond,  Badgley,  and  Monk ;  and  on 
the  15th  of  March,  1872,  the  court  gave  judgment  in  the  follow- 
ing terms :  "  After  hearing  counsel  as  well  on  behalf  of  the 

(^)  The    fire    commisBioners,   before  ered  to  investigate  the  origin  of  any  fires 

whom  the  depositions  were  taken,  were  occurring  in  tlie  cites  of  Qaebec  and 

appointed  under  the  Statutes  of  the  Montreal,  to  compel  the  attendance  of 

Prorincial  Legislature  of  Quebec,  81  witnesset*,  and  examine  them  on  oath» 

Vict.  c.  3d,  and  32  Vict,  a  29.    In  pursu*  and  to  commit  to  prison  any  witnesses 

aace  of  those  statutes  they  were  empow-  reXiuuDf;  to  answer  without  just  cause. 

5  Enq.  Bep  2 
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prisoner  as  for  the  crown,  and  due  deliberation  bad,  on  the  case 
602]  transmitted  to  *thi8  court  from  the  Court  of  Queen's 
Bench,  sitting  on  the  crown  side  at  Montreal,  it  is  considered,  ad- 
judged,  and  finally  determined  bv  the  court  now  here^ pursu- 
ant to  the  statute  in  that  behalf,  tuat  an  entry  be  made  on  the 
record  to  the  effect,  that  in  the  opinion  of  this  court  the  pro- 
duction of  the  depositions  made  by  the  prisoner  before  the  fire 
commissioners  at  Montreal  was  illegal,  and,  therefore,  that  the 
evidence  adduced  on  the  part  of  our  Sovereign  Ladv  the  Queen 
does  not  justify  the  verdict,  which  is  hereby  quashed  and  set 
aside. 

**  But  this  court,  considering  that  the  conviction  is  declared 
to  be  bad  from  a  cause  not  depending  upon  the  merits  of  the 
case,  does  hereby  order  that  the  said  prisoner,  Edward  Coote, 
be  tried  anew  on  the  indictment  found  and  now  pending  against 
him,  as  if  no  trial  had  been  had  in  the  case ;  and  that  for  the 
purpose  of  standing  such  new  trial  he  be  bound  over  in  sufii- 
cient  recognizance  to  appear  on  the  first  day  of  the  next  ensu- 
ing term  of  the  Court  of  Queen's  Bench,  sitting  on  the  crown 
sioe,  at  Montreal,  and  thereafter,  from  day  to  day,  until  duly 
discharged." 

From  this  judgment  the  Justices  Badgely  and  Monk  dissented. 

The  prisoner  was  discharged  on  his  recognizance  to  appear  on 
a  new  trial. 

An  application  made  by  the  attorney  general  for  the  Province 
of  Quebec,  to  the  Court  of  Queen's  Bench,  for  leave  to  appeal 
to  Her  Majesty  in  council  from  this  judgment,  was  refused.  A 
petition  was  then  presented  by  the  attorney  general  of  Quebec 
to  the  Queen  in  council,  praying  for  special  leave  to  appeal  from 
the  above  judgment  The  petition  was  heard  by  the  judicial 
committee  on  the  30th  of  April,  1872. 

April  80, 1873* 

Sir  R.  Palmer^  Q.C.,  and  Mr.  H.  Jf.  BompaSy  for  the  peti- 
tioner. 

Their  lordships  granted  the  application ;  and  by  an  order  in 
council,  dated  the  10th  of  May,  1872,  special  leave  to  appeal 
from  the  judgment  of  the  Court  of  Queen's  Bench  of  the  16th 
of  March,  1872,  was  granted. 

(>03]      *^^  ^o  appearance  was  entered  for  the  respondent,  the 
appeal  was  heard  ex  parte. 

Sir  John  Karslake,  Q.  C.  (Mr.  Jff.  JSf.  Bompas  with  him),  for 
the  appellant:   This  case  is  governed  by  English  law.    The 

*  Present :  Sir  Jaioes  William  Colyillb,  Sm  Montaoub  Edward  Smitr, 
i^nd  Sir  Robert  Porrbtt  Ck)LLiBR. 
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criminal  law  of  England  was  introduced  into  Canada  at  the  time 
of  the  cession  of  Canada  to  England,  in  the  year  1763,  and  the 
criminal  law  of  England  at  that  time  still  continues  in  force, 
except  so  far  as  it  has  been  altered  by  Canadian  or  imperial 
statutes  applicable  to  Canada.  Statutes  of  Quebec,  31  Vict.  c. 
32,  8.  3,  and  ss.  4,  6,  and  7,  s.  5,  and  s.  8.  Our  contention  is, 
that  the  depositions  of  the  prisoner  were  properly  received  in 
evidence  by  the  judge  before  whom  the  indictment  was  tried. 
The  fire  commissioners  before  whom  the  depositions  were  taken, 
had  under  the  provincial  statutes,  31  Vict.  c.  32  and  32  Vict.  c. 
29,  power  to  compel  the  attendance  of  witnesses,  to  examine 
them  on  oath,  and  also  to  commit  for  contempt.  Such  deposi- 
tions were  admissible  in  evidence  against  the  prisoner,  although 
made  on  oath  by  him  as  a  witness  whose  attendance  might  have 
been  compelled,  and  without  caution  that  his  statement  might 
be  given  in  evidence  against  him  :  Kussell  on  Crimes,  Vol.111. 
p.  418  [4th  ed.],  where  the  cases  are  collected;  Taylor  on 
JEvidence,  Vol.  L,  p.  743  [Sd  ed.] ;  Eoscoe's  Criminal  Evidence, 
p.  62  [7th  ed.]  ;  Joy  on  Confess,,  pp.  62,  68 ;  Bex  v.  Garbeit  (') ; 
Meg.  V.  Lewis  (^ ;  Beg.  v.  Haworth  0 ;  Beg.  v.  Goldshede  (*) ; 
Jteg.  V.  Sloggett  (*) ;  Beg.  v.   Chidley  and  Cummins  (•) ;  Beg.  v. 

There  was  no  substantial  ground  for  moving  an  arrest  of 
judgment,  nor  had  the  court  power  to  award  a  new  trial, 
chapter  77,  s.  63,  of  the  Consolidated  Statutes  of  Lower  Canada, 
gave  the  Court  of  Queen's  Bench  power  to  direct  a  new  trial ; 
but  that  statute  was  repealed  by  a  subsequent  statute,  32  &  33 
Vict  c.  29,  8.  80,  which  section  contains  no  power  authorizing 
the  Court  of  Queen's  Bench  to  grant  a  new  trial  in  a  criminal 
case. 

♦At  the  conclusion  of  Sir  John  Karslake's  argument  [604 
their  lordships  intimated  that,  if  necessary,  they  would  call  on 
Mr.  Bompas.    He  was  not  called  on  and 

March  18, 1878. 

Judgment  was  now  delivered  by  Sir  Robert  Collier  :  Edward 
Coote  (the  respondent)  was  convicted  of  arson,  subject  to  a 
question  of  law  reserved  by  Mr.  Justice  Badgley  (the  judge  who 
presided  at  the  trial)  for  the  consideration  of  the  appeal  side  of 
the  Court  of  Queen's  Bench,  in  pursuance  of  c.  77,  sect.  57,  of 
the  Consolidated  Statutes  of  Lower  Canada.  The  question  re- 
served was,  whether  or  not  the  prosecutor  was  entitled  to  read 


O  Ben.  C.  C,  286.  (*)  1  C  &  K.,  657. 

(•)  6  C.  &  P.,  161.  (•)  Dears.  C.  C,  656. 

O  4  C.  &  P.,  254.  (•)  8  Cox's  C.  C,  365. 

O  17  Jr.  C.  L»  Bepv,  612. 
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as  evidence  against  the  prisoner  depositions  made  by  him  nnder 
the  following  circumstances : 

An  act  ot  the  Quebec  legislatare  appointed  officers  named 
"  fire  marshals"  for  Quebec  and  Montreal  respectively,  with 
power  to  inquire  into  the  cause  and  origin  of  fires  occurring  in 
those  cities,  and  conferred  upon  each  of  them  "  all  the  powers 
of  any  judge  of  session,  recorder,  or  coroner,  to  summon  before 
him  and  examine  upon  oath  all  persons  whom  he  deemed  capa- 
ble of  giving  information  or  evidence  touohinff  or  concerning 
such  fire."  These  officers  had  also  power,  if  tne  evidence  ad- 
duced affi^rded  reasonable  ground  for  believing  that  the  fire 
was  kindled  by  design,  to  arrest  any  suspected  person,  and  to 
proceed  to  an  examination  of  the  case  and  committal  of  the  ac- 
cused for  trial  in  the  same  manner  as  a  justice  of  the  peace. 

Upon  an  inq^uiry  held  in  pursuance  of  this  statute  as  to  the 
origin  of  a  fire  m  a  warehouse  of  which  Coote  was  lh«  occupier, 
he  was  examined  on  oath  as  a  witness.  No  copy  of  his  deposi- 
tions accompanies  the  record,  but  their  lordships  accept  the 
following  statement  of  Mr.  Justice  Badgley  as  to  the  circum* 
stances  under  which  they  were  taken : 

^^  Among  the  several  persons  examined  respecting  that  fire 
was  Coote  himself,  upon  two  occasions,  at  an  interval  of  three 
or  four  days  between  his  two  appearances,  on  each  of  which  he 
signed  his  deposition  taken  in  the  usual  manner  of  such  pro- 
606]  ceedings,  and  *which  was  attested  by  the  commissioners. 
Upon  both  occasions  he  acted  voluntarily  and  without  con- 
straint; there  was  no  charge  or  accusation  against  him  or  any 
other  person ;  he  was  free  to  answer  or  not  the  questions  put 
to  him,  and  frequently  exercised  his  privilem  of  refusing  to 
answer  such  questions.  Some  days  after  the  date  of  the  latter 
deposition,  and  after  the  final  close  of  tke  inquiry,  Coote  was 
arrested  upon  the  charge  of  arson  of  his  premises,  and  duly 
committed  for  trial." 

At  his  trial  the  above-mentioned  depositions  were  duly 
proved,  and  admitted  in  evidence,  after  oeing  objected  to  by 
the  counsel  for  the  prisoner.  The  objection  taken  at  the  trial 
appears  to  have  been,  that  to  constitute  such  a  court  as  that  of 
the  fire  marshal  was  beyond  the  power  of  Jihe  provincial  legis- 
lature, and  that  consequently  the  depositions  were  illegally 
taken.  Subsequently,  other  objections  were  taken  in  arrest  of 
judgment,  and  the  question  of  the  admissibility  of  the  deposi- 
tions was  reserved.  It  was  held  by  the  whole  court  (in  their 
lordships'  opinion  rightly),  that  the  constitution  of  the  court 
of  the  "  fire  marshal,"  with  the  powers  given  to  it,  was  within 
the  competency  of  the  provincial  legislature;  but  it  was  further 
held  by  a  majority  of  the  court  that  the  depositions  of  the  pris- 
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oner  were  not  admissible  against  him,  because  they  were  taken 
upon  oath,  and  becanse  he  was  not  cautioned  that  whatever  he 
said  mi^ht  be  given  in  evidence  against  him,  after  the  manner 
in  which  jneticee  of  the  peace  are  required  to  caution  accused 
persons  by  an  act  of  the  British  parliament  adopted  in  this  res- 
pect by  the  colonial  legislature.  The  court  held  the  conviction 
to  be  bad,  but,  inasmuch  as  the  objection  to  it  was  not  founded 
on  the  merits  of  the  case,  made  an  order  directing  a  new  trial. 

Their  lordships  are  unable  to  concur  in  what  appears  to  be 
the  view  of  one  of  the  judges  of  fhe  Court  of  Queen's  Bench, 
that  the  law  on  the  subject  of  the  reception  in  evidence  against 
a  prisoner  of  statements  made  by  him  upon  oath  is  so  unsettled, 
that  every  judge  is  at  liberty  in  every  case  to  act  upon  his  own 
individual  opinion. 

It  is  true  that  doubts  have,  from  time  to  time,  arisen  on  this 
subject,  and  that  conflicting  dicta,  and  indeed  decisions,  may  be 
♦found  upon  it;  but,  in  their  lordships'  opinion,  all  such  [606 
doubts  have  been  set  at  rest  by  a  series  of  recent  decisions,  not 
indeed  promulgating  any  new  law,  but  declaring  what  the  law 
has  always  been,  if  properly  understood. 

In  the  case  of  Hex.  v.  Haworih  (*)  a  deposition  on  oath  made 
by  the  prisoner  as  a  witness  against  a  person  named  Bhearer,  on 
a  charge  of  forgery,  was  received  in  evidence  by  Mr.  Justice 
Parke  against  the  prisoner,  on  an  indictment  for  forgery.  In 
Reg.  V.  Goldshede  am  another  Q,  Lord  Denman  admitted  against 
the  defendants,  on  a  charge  of  conspiracy,  answers  which  thev 
had  made  on  oath  in  a  suit  in  chancery.  In  Beg.  v.  Sloggett  (') 
the  prisoner  was  examined  in  the  court  of  bankruptcy,  under  an 
adjudication  against  him,  and  answered  questions  tending  to 
criminate  himself  without  objection.  At  a  certain  stage  or  his 
examination  he  was  told  by  the  commissioner  to  consider  him- 
self in  custody.  On  a  case  reserved,  it  was  held  by  the  court  of 
criminal  appeal  that  so  much  of  his  examination  as  was  taken 
before  his  committal  to  custody  was  evidence  against  him.  In 
that  case,  Jervis,  C.J.,  observes,  "  The  test  is,  whether  he  may 
object  to  answer.  If  he  may,  and  does  not  do  so,  he  voluntaril  v 
submits  to  the  examination  to  which  he  is  subjected,  and  such 
examination  is  admissible  as  evidence  against  him."  In  Beg. 
v.  Chidley  and  Cummins  (^),  Cockburn  C.tf.,  admitted  a  deposi- 
tion made  by  Cummins,  when  Chidley  alone  was  accused  oi  the 
offbnse  for  which  the^  were  afterwards  both  tried.  The  learned 
editor  of  the  4th  edition  of  "  Russell  on.  Crimes"  thus  reports  a 
case  of  Beg.  v.  Sarah  Chcsham  (*). 

0)  4  C.  &  P.,  354.  O  8  Cox's  C.  C.  865. 

O  1  C.  &  K.,  S57.  (*)  RasseU  on  v;rimefl,  yoL  m,  p.  418 

(•)  DeAra.  C.  C,  656.  [4th  Ed.]. 
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"  "Where  the  prisoner  was  indicted  for  administering  poison 
with  intent  to  murder  her  husband,  the  coroner  8tatC|l,  that  he 
had  held  an  inquest  on  his  body,  which  was  adjourned,  and 
that  the  prisoner  was  present  as  a  witness  on  the  second  occa- 
sion ;  no  charge  had  at  that  time  been  made  against  her;  she 
made  a  statement  on  oath,  which  the  coroner  took  down  in  writ- 
ing.   Lord  Campbell,  C.J.,  after  consulting  Parke  B.,  admitted 
the  statement,  and  the  prisoner  was  convicted  and  executed." 
607]       *The  case  of  Beg  v.  Garbett  (*)  accords  with  the  fore- 
going.   There  the  prisoner  objected  to  answer  certain  questions 
on  the  ground  that  his  answers  might  criminate  him.    Ilis  ob- 
jections, which  were  based  on  reasonable  grounds,  were  over- 
ruled, and  he  was  compelled  to  answer.   It  was  held  by  a  majority 
of  the  judges  on  a  crown  case  reserved  that  the  particular  ans- 
wers so  given  were  inadmissible  against  him,  but  it  does  not 
appear  to  have  been  suggested  that  the  rest  of  his  deposition 
was  not  admissible. 

The  case  of  Reg.  v.  Scoit  (^)  seems  to  go  somewhat  further. 
It  was  then  held  by  the  court  of  criminal  appeal  (Coleridge,  J., 
dissenting)  that  although,  under  the  Bankruptcy  Act  then  in 
force  (12  &  13  Vict.  c.  106),  the  bankrupt  was  bound  to  answer 
certain  questions,  notwithstanding  that  they  might  tend  to  cri- 
minate him,  nevertheless  such  answers  were  admissible  against 
him,  the  compulsion  under  which  he  acted  being  one  of  law, 
and  northe  improper  exercise  of  judicial  authority. 

From  these  cases,  to  which  others  might  be  added,  it  results, 
in  their  lordships'  opinion,  that  the  depositions  on  oath  of  a  wit- 
ness legally  taken  are  evidence  against  him,  should  he  be  sub- 
sequently tried  on  a  criminal  charge,  except  so  much  of  them 
as  consist  of  answers  to  questions  to  which  he  has  objected  as 
criminate  him,  but  which  he  has  been  improperly  compelled  to 
answer.  The  exception  depends  upon  the  principle  "  nemo 
tenetur  seipsum  accusare^^'  but  does  not  apply  to  answers  given 
without  objection,  which  are  to  be  deemed  voluntary. 

The  chief  justice  indeed  suggests,  that  Coote  may  have  been 
ignorant  of  the  law  enabling  him  to  decline  to  answer  crinainating 
questions,  and  that  if  he  had  been  acquanted  with  it  he  might 
have  withheld  some  of  the  answers  which  he  gave.  As  a  matter 
of  fact,  it  would  appear  that  Coote  was  acquamted  with  so  much 
of  the  law ;  but  be  this  as  it  may,  it  is  obvious,  that  to  institute 
an  inquiry  in  each  case  as  to  the  extent  of  the  prisoner's  know- 
ledge of  law,  and  to  speculate  whether,  if  he  had  known  more, 
he  would  or  would  not  have  refused  to  answer  certain  questions, 
would  be  to  involve  a  plain  rule  in  endless  confusion.  Their  lord- 
ships see  no  reason  to  introduce,  with  reference  to  this  subject, 

O  Den.  C.  C,  286.  O  I>ear8.  &  B.  C.  C,  37. 


I 


Vol.  IV.]  CASES  IN  THE  PRIVY  COUNCIL.  167 

J.  C.  Reg.  V.  Coote.  1878 

an  exception  to  *the  rule  recognized  as  essential  to  the  ad-  [608 
ministration  of  the  oriminal  law,  *'  Ignoranlia  juris  non  excusaW 
With  respect  to  the  objection,  that  Coote,  when  a  witness  should 
have  been  cautioned  in  the  manner  in  which  it  is  directed  by 
statute,  that  persons  accused  before  magistrates  are  to  be  cau- 
tioned (a  question  said  by  Mr.  Justice  Badgley  not  to  have  been 
reserved,  but  which  is  treated  as  reserved  by  the  court),  it  is 
enough  to  say,  that  the  caution  is  by  the  terms  of  the  statutes 
applicable  to  accused  persons  only,  and  has  no  application 
whatever  to  witnesses.  If,  indeed,  the  fire  marshal  had  exercised 
the  power  which  he  possessed  of  arresting  Coote  on  a  criminal 
charge  (but  which  he  did  not  exercise),  then  it  would  have  been 

E roper  to  caution  him  before  any  further  statement  from  him 
ad  been  received. 

A  question  has  been  raised  on  the  part  of  the  crown,  whether 
or  not  the  court  had  the  power  of  ordering  a  new  trial,  inasmuch 
as  c.  77,  8.  68,  of  the  Consolidated  Statutes  of  Canada,  giving 
the  court  power  to  direct  a  new  trial,  has  been  repealed  by  the 
subsequent  statute,  82  &  88  Vict.  c.  29,  s.  80,  which  does  not 
itself  in  terms  confer  any  such  power,  but  in  the  view  which 
their  lordships  take  of  the  case  it  becomes  unnecessary  to  de- 
termine  this  question. 

JFor  the  reasons  above  given,  their  lordships  will  humbly  ad- 
vise Her  Majesty,  that  the  judgment  made  by  the  Court  of 
Queen's  Bench  be  reserved, — that  the  conviction  be  affirmed — 
and  that  the  Court  of  Queen's  Bench  be  directed  to  cause  the 
proper  sentence  to  be  passed  thereon.  * 

By  an  order  in  council,  it  was  ordered,  that  the  judgment  of 
the  Court  of  Queen's  Bench  of  the  16th  of  March,  1872,  be  re- 
versed, and  the  conviction  of  the  respondent,  Edward  Coote, 
affirmed,  and  the  Court  of  Queen's  Bench,  Province  of  Lower 
Canada,  was  directed  to  cause  the  proper  sentence  to  be  passed 
thereon. 

Solicitors  for  the  appellant :  Bischoffj  Borapas^  ^  Bischoff. 

Upon  a  trial  for  murder,  Btatements  been  arreted  by  a  constable,  althouprh 

made  by  the  prisoner  as  a  witness,  at  without  warrant.    The  admissibility,  or 

the  coroner's  inquest  upon  the  body  of  non  admissibility,  of  the  evidence  turns 

the  deceased,  before  the  witness  had  upon  the  question  whether  the  drcum- 

been  charged  with  the  murder,  and  be-  stanees  of  the  prisoner,  when  examined, 

fore  it  had  been  ascertained  that  a^nur-  were  siich  as  to  render  his  testimony 

der  had  been  committed,  are  admissible  reliable.    A  judicial  oath  administeml 

in  evidence  against  him.    Hendriekson  when  the  mind  is  agitated  and  disturbed 

▼.  People,  9  N.  Y:,  13 ;  9  How.  Prac  by  a  criminal  charge  may  prevent  free 

Rep.,  156,  affirming  1  Park.  Or.  Bep.,  and  volantary  mental  action,  and  this 

396,  8  Howard's  Practice  Reports,  404 ;  is  the  reason  for  excluding  evidence 

(but  see  StaU  v.  Matthews,  66  K.  C.  Rep.,  thus  given.    People  v.  MciMum,''\  5  N. 

106.)  Y.,  384,  reversing  2  Parker  Cr.  Rep., 

Otherwise  where  the  prisoner  had  663. 
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In  speaking  of  the  latter  case  it  was  examination  on  oath,  touching  his  own 
said,  in  People  v.  WctUz,  (37  N.Y.,  3047-6),  guilt  or  innocence, 
tliat  the  distinction  is  between  a  state-  But  if  th&  prisoner  were  not  under 
ment  or  declaration,  made  before  and  arrest,  his  testimony  would  not  be  ad- 
one  after  the  accused  was  conscious  of  missible  if  .obtained  by  promises  or 
being  charged  with  or  snsp»ected  of  the  inducements  which  would  render  a  con- 
crime.    If  before,  it  is  admissible  in  all  f ession  inadmissible.    People  v.  PhU- 
cases,  whether  made  under  oath  or  with-  lips,  42  N.  Y.,  200,  203. 
out,  upon  a  j  udicial  proceeding  or  other-  Although  the  mere  fact  that  a  prisoner 
wise ;  but  if  made  afterwards,  the  law  is  under  arrest,  will  not  render  a  volun- 
becomes  at  once  cautious  and  hesitating,  tary  statement  by  bim  inadmissible. 
The  inquiry  then  is,  was  it  voluntary  ?  People  v.  Wentz,  37  N.  Y.,  803 ;  People 
For  unless  entirely  voluntary,  it  is  held  v.  Montgomery,  13  Abb.,  N.  S.,  209. 
not  to  be  admissible.    The  word  **  vol-  The  reporter  is  not,  however,  correct 
untary "  is  not  in  all  cases  used  in  cpn-  in   the   latter   case,   in    saying    that 
tradistinction   to   compulsory,  but  as  McMafion  v.  People  is  or>eTr'uled  by  the 
proceeding  from  the  spontaneous  sug-  case  of  Teachout  v.  The  People.    It  was 
^stions  of  the  party's  own  mind,  free  simply  diitinffuished. 
from  the  influence  of  any  extraneous  Perhaps  as  clear  a  statement  as  can 
disturbing  cause.  be  made  of  the  rule  is,  that  a  confession, 

But  the  Court  of  Appeals  of  New  f>oluntarily  made  by  one  under  arrest, 
York  in  Teacfumt  v.  People  (41  N.Y.,  7),  charged  with  a  crime,  is  admissible, 
discarded  any  distinction  except  that  but  that  the  testimony  of  one  under 
whether  the  party  was  at  the  time  he  arrest,  charged  with  the  crime,  is  not 
gave  his  evidence  under  arrest  for  the  voluntary,  but  rendered  under  the  corn- 
crime,  so  that  he  stood  before  the  co-  pulsion  of  an  oath  and  the  authority 
roner  as  a  party  in  fact  charged  with  and  majesty  of  a  court  of  justice,  or  of 
the  crime,  and  was  then  subjected  to  a  judicial  examination. 
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*Gee  V.  The  Metropolitan  Railway  Company.      [161 

BaUway  Company — Negligence  —  Evidence  of  DtfendanUt  Liability  —  Gontri- 

Imtory  Negligence — Nonsuit. 

In  an  action  against  the  defendants  for  negligence  it  was  pi  ..•red  that  the  plaint- 
iflT.  being  a  passenger  on  defendants*  railway,  got  up  from  his  seat  and  put  his' 
hand  on  the  bar  which  passed  across  the  window  of  the  carriage,  with  the  inten- 
tion of  looking  out  to  see  the  lights  of  the  next  station,  and  that  the  pressure 
cansed  the  door  to  fly  open,  and  the  plaintiff  fell  out  and  was  injured.  There 
was  no  further  evidence  as  to  the  condition  of  the  door  and  its  ;fastening8. 
The  jury  having  found  for  the  plaintiff,  leave  being  reserved  to  enter  a  nonsuit 
on  the  irround  that  there  was  no  evidence  of  the  defendants'  liability : 

Held,  by  the  Queen's  Bench  ajid  Exchequer  Chamber,  that  there  was  evidence, 
and  that  the  verdict  ought  to  stand. 

Quoere,  how  far  the  question  of  contributory  negligence  is  open  in  such  cases. 

Adanu  v.  Lajheashire  and  TorkMre  By.  Co,  (Law  Rep.,  4  C.  P.,  789),/iue8tiondd. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench,  dis- 
charging a  rule  to  enter  a  verdict  for  the  defendants  or  a  non- 
suit. 

Declaration  that  the  plaintiff  was  a  passenger  on  defendants' 
railway  to  be  safely  carried ;  that  defendants  so  negligently  con- 
ducted themselves  in  carrying  plaintiff  and  managing  the  car- 
riage in  which  plaintiff  traveled,  that  plaintiff  fell  out  and  was 
ii:gared« 

'  6  Bno.  Kep.]        '22 
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Plea,  not  guiltv ;  issue  joined. 

The  following  is  the  substance  of  the  case,  as  stated  on  appeal : 

At  the  trial  before  Cockburu,  C.J.,  at  the  sittings  in  Middle- 
sex, after  Trinity  Term,  1871,  the  following  facts  .were  proved  : 

On  the  10th  of  January,  1870,  the  plaintiff,  in  company  with 
his  brother,  took  a  second  class  ticket  from  the  Victorik  Station 
to  the  Aldersgate  Street  Station,  on  the  Metropolitan  Railway. 
The  plaintiff  and  his  brother  entered  an  empty  compartment 
of  a  second  class  carriage  of  a  train  of  the  defendants  at  the 
Victoria  Station,  which  had  come  from  "Westminster  and  was 
about  to  start  for  the  Aldersgate  Street  Station.  The  plaintiff's 
brother  seated  himself  on  the  left  hand,  or  near  side  of  the  car- 
riage, and  the  plaintiff  on  the  right  hand  side,  or  off  side,  nearest 
the  six-foot  way. 

162]  *Across  the  windows  of  the  carriages  in  use  on  the  rail- 
way there  is  a  small  brass  rod,  or  bar. 

Some  conversation  having  arisen  between  the  plaintiff  and  his 
brother  with  respect  to  the  mode  of  signalling  in  use  on  the  de- 
fendants' railway,  as  the  train  was  approaching  the  Sloane  Square 
Station,  the  plaintiff  stood  up,  with  the  intention  of  observing 
the  signal  lights  at  the  station. 

The  following  was  the  plaintiff's  evidence  in  chief:  "  I  said 
to  my  brother, '  If  you  look  out  when  T  tell  you,  you  will  see 
the  lights  for  Sloane^Square.'  I  stood  up  and  took  hold  of  the 
small  brass  bar  across  the  window  of  the  offside  door  of  the 
carriage.  It  immediately  flew  open  as  soon  as  I  touched  the 
bar.  My  purpose  in  looking  out  was  to  see  and  to  tell  my  brother 
when  the  lights  were  in  view  so  that  I  could  see  them.  As 
soon  as  I  took  hold  of  the  bar  and  leant  a  little  forward  the  door 
flew  open  and  I  fell  out ;  as  soon  as  I  leant  on  it  the  door 
flew  open.  I  tried  to  get  hold  of  the  bar  on  which  I  placed  my 
hands,  but  I  could  not.  The  door  could  not  have  been  fastened. 
I  went  on  to  the  foot-board  of  the  carriage  first.  I  could  not 
sustain  myself,  and  fell  on  to  the  ground  on  my  right  side.  How 
long  I  was  there  I  do  not  know,  I  can  give  no  idea  of  the  time ; 
I  can  remember  falling,  and  then  I  remember  some  one  falling 
over  me ;  that  is  the  first  recollection  I  remember.  That  was 
after  the  train  had  left.  It  was  my  brother ;  he  moved  me  out 
of  the  way,  and  then  came  back  for  somq  one.  We  were  in  the 
tunnel  when  I  fell  out.  It  was  some  short  distance  from  the 
Sloane  Square  Station  where  I  fell  out ;  before  we  quite  reached 
it.  One  of  the  men  asked  me  how  J  had  fallen  out.  I  told 
him  that  I  had  simply  leant  against  the  door,  and  the  door  had 
given  way  with  me.  He  saia  it  was  the  fault  of  those  fellows 
at  Westminster ;  there  would  be  a  devil  of  a  row  about  it.  If 
the  train  I  came  by  1  ad  returned,  the  side  on  which  I  was  then 
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would  have  been  the  near  side  next  the  platform.    Two  of  the 
coinpany's  people  assisted  me  to  the  Sloaue  Square  Station." 

On  cross  examination  :  "  I  got  up  for  the  purpose  of  seeing 
the  signal  lights.  I  took  hold  of  the  cross  bar  that  is  across 
the  wmdow ;  I  was  going  to  look  out.  My  object  was  to  put 
my  head  out  sufficiently  to  see  the  lights.  When  I  looked  over 
the  bar  I  was  holding  it  specially  to  see  the  light,  and  I  pressed 
*  with  my  hands  against  it  slightly.  I  was  standing,  and  [163 
took  hold  of  the  bar,  and  leaning  slightly ;  my  brother  was  still 
sitting  at  the  other  side  of  the  carriage.  The  bar  did  not  break, 
to  the  best  of  my  knowledge ;  I  do  not  remember  its  breaking; 
I  am  quite  sure  it  did  not  break.  I  heard  some  things  that  my 
brother  said :  I  think  I  heard  nearly  all  he  said  at  Sloane^quare. 
I  never  heard  him  say  that  I  had  got  hold  of  the  bar,  end  that 
the  bar  broke.  Having  hold  of  the  bar  the  door  gave  way,  and 
then  I  tumbled  out.  I  did  not  try  to  look  out  on  that  side  be- 
fore I  stood  up.  I  said,  ^  If  you  will  look  out  when  I  tell  you  to 
look  out,  you  will  see  the  signals  ;*  I  think  that  was  the  expres- 
sion. I  was  going  to  look  out;  I  w^as  accustomed  to  the  line ; 
I  was  explaining  to  him,  to  the  best  of  my  ability,  the  system 
of  signalling  on  the  line,  and  I  said  to  him,  'If  you  look  out 
when  I  tell  you,  you  ivill  see  the  lights  for  Sloane  Square.' 
And  then  I  put  my  hand  on  the  bar  and  fell  out';  that  was  the 
way  in  which  it  was  done." 

There  was  no  further  evidence  given  as  to  the  condition  of 
the  door  or  its  fastenings  from  the  time  the  train"  left  "West- 
minster till  the  time  of  the  accident,  nor  as  to  whether  it  was 
totally  unfastened  or  only  imperfectly  fastened. 

At  the  conclusion  of  the  plaintiff's  case,  it  was  submitted  on 
behalf  of  the  defendants,  that  the  plaintiff  was  not  entitled 
to  recover,  and  the  chief  justice  reserved  to  the  defendants 
leave  to  enter  a  verdict  for  them  or  a  nonsuit.  The  defendants 
did  not  offer  any  evidence,  and  the  plaintiff  then  had  a  verdict 
for  250/.  (0 

A  rule  was  afterwards  obtained  to  enter  the  verdict  for  the 
defendants  or  a  nonsuit  pursuant  to  the  leave  reserved,  on  the 
ground  that  there  was  no  evidence  of  liability  of  the  defendants ; 
or  for  a  new  trial,  oii  the  ground  that  the  verdict  was  against 
the  weight  of  evidence. 

Jan.  11, 1872.  Haddleston^  Q-C^  and  L  .Kelly ^  showed  cause. 
The  proper  inference  to  be  drawn  from  the  facts  is,  that  the 
door  of  the  *carriage  was  left  unfastened  by  the  defend-  [164: 

0  The  above  is  the   etatement  in  gence  on  the  part  of  the  defendants  in 

the  case  on  appeal.     In  the  Court  of  not  properly   fastening  the  door;   se- 

Qaeen's  Bench   it  appeared   that  the  condlv,  whether  there  was  negligence 

chief  justice  left  two  questions  to  the  or  improper  or  imprudent  conduct  on 

jarj :  first,  whether  there  was  negU.  the  part  of  the  plaintifil 
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ants'  servants;  there  was  therefore  p^imd  facie  evidence  of 
negligence  on  the  part  of  the  defendants.    The  plaintiff  was 
not  guilty  of  contributory  negligence;  he  put  his  hand  on  the 
door,  which  he  had  a  right  to  believe  was  securely  fastened, 
for  the  purpose  of  looking  out  of  the  window,  a  perfectly  legiti- 
mate act,  when  the  door,  owing  to  the  neglect  of  the  servants 
of  the  company  in  not  having  fastened  it,  flew  open,  and  the 
plaintiff  was  injured.     The  case  is  distinguishable  from  Adams 
v.  Lancashire  and  Yorkshire  By.  Co.  (').    There  the  plaintiff'  put 
himself  in  peril  in  attempting  to  shut  the  door  of  the  carriage 
which  he  knew  was  open.    He  voluntarily  did  an  act  obviously 
dangerous.     That  is  a  totally  different  case  from  the  present. 
.  M.  ChamberSy  Q.  C,  and  W.  G,  Harrison^  in  support  of  rule. 
The  contract  of  the  railway  company  was  safely  and  securely  to 
carry  the  plaintiff  on  a  journey  from  one  place  to  another.    If 
the  plaintiff  had  sat  still  in  his  place  in  the  carriage  the  com- 
pany would  have  fulfilled  their  contract.  The  company  are  not 
responsible  for  an  accident  caused  by  the  voluntary  acts  of  a 
passenger  during  the  journey.     The  plaintiff  must  show  that 
negligence  of  the  defendants  was  the  immediate  cause  of  the 
injury ;  whereas  it  was  by  the  plaintiffs  own  act  that  the  acci- 
dent occurred.     The  damages  must  legitimately  flow  from  the 
breach  of  contract;  it  cannot  be  said  that  by  reason  of  the  de- 
fendant's negligence  the  plaintiff  was  injured;  the  whole  mis- 
chief resulted  from  the  plaintiff's  own  act :   Siner  v.   Great 
Western  By.  Co.  (*),  Bridges  v.  North  London  By.  Co.  (^. 

CocKBURN,  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  facts  are  simple.  The  plaintiff  and  his  brother 
were  traveling  as  passengers  on  the  defendant's  railway.  In 
the  carriage^  of  that  railway  there  is  a  bar  across  the  window 
to  prevent  persons  from  putting  their  heads  to  more  than  a 
small  extent  out  of  the  window.  The  plaintiff  and  his  brother 
had  been  conversing  as  to  the  signals  used  on  the  line,  and  the  , 
165]  plaintiff  was  *explaining  the  mode  in  which  they  were 
worked;  and  told  his  brother  ne  would  show  him  how  it  was 
done ;  and  as  soon  as  the  lights  of  the  station  were  visible  the 
plaintiff  stood  up  and  put  his  hand  on  the  rod  of  the  window, 
and  it  so  happened  that  the  door,  having  been  left  insecurely 
fastened,. flew  open,  and  the  plaintiff  was  thrown  out  and  in- 
jured. Under  these  circumstances  are  the  defendants  liable  ? 
we  must  take  it  that  there  was  negligence  in  not  securely  fas 
tening  the  door ;  but  it  is  said  that  uiat  negligence  alone  did 
not  cause  the  accident ;  the  proximate  cause  of  the  accident  was 
the  plaintiff  pressing  against  the  door. 

0)  Law  Rep.  4  C.  P.,  739.   O  La^  B«Pf  3  Ex.,  150 ;  in  error,  Law  Rep.,  4  Ex..  117 

(■)  Law  Rep.,  6Q.B.,877. 
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It  18  said  that  the  duty  of  the  company  is  to  carry  a  passenger 
safely  as  long  as  he  sLts  quietly  in  the  carriage ;  and  if  an  aeei- 
clent  happens  fFom  any  act  of  his  inconsistent  with  the  ordinary 
behavior  of  passengers,  he  has  only  himself  to  thank,  and  the 
company  are  not  liable.  I  quite  agree  that  the  passenger  must 
not  do  anything  inconsistent  with  what  passengers  ordinarily 
do  on  a  journey.  Adanis  v.  Lancashire  and  Yorkshire  Ry.  Co.  (*) 
was  cited  for  the  defendants.  That  case  Was  decided  on  a  right 
principle,  which  was  this :  that,  though  the  plaintiff  was  exposed  • 
to  some  inconvenience  by  the  door  opening,  he  ought  to  have 
borne  that  inconvenience,  and  not  put  himself  in  danger.  I 
agree  with  the  judgment  of  my  brother  Brett;  he  says:  "I 
tuiuk  on  the  whole  that  this  was  not  a  proper  case  to  go  to  the 
jury,  though  at  the  trial  I  thouffht  there  was  sufficient  evidence 
for  them  to  act  upon :  I  think  the  jury  were  justified  in  finding 
that  the  defendants  were  negligent;  but  the  immediate  result 
of  their  negligence  was  not  any  peril  to  the  plaintiff,  but  only 
considerable  inconvenience.  It  has  been  argued  that  no  amount 
of  inconvenience,  if  there  be  no  actual  peril,  will  justify  a  person 
iacurring  danger  in  an  attempt  to  get  rid  of  it.  I  confess  I  am 
net  prepared  to  go  to  that  length.  I  think  if  the  inconvenience 
is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an  act  not 
obviously  dangerous,  and  executed  without  carelessness,  the 

f»erson  causing  the  inconvenience  by  his  negligence  would  be 
iable  for  any  injury  that  might  result  from  an  attempt  to  avoid 
such  inconvenience.  I  think  here  the  jury  might  well  find  that 
there  w^as  no  obvious  danger,  and  that  the  act  was  not  carelessly 
♦done ;  but  I  think  the  inconvenience  w^as  not  so  great  as  f  166 
to  make  it  reasonable  for  the  plaintiff  to  get  rid  of  it  in  tiiis 
way.  .  .  .  There  was  no  evidence  of  the  weather  being  bad,  and 
in  three  minutes  the  train  would  have  arrived  at  the  next 
station.  I  think  therefore  there  was  no  great  inconven- 
ience; and  though  the  danger  was  not  obvious,  I  think 
it  could  not  be  said  that  the  act  was  not  dangerous  in  itself; 
and,  under  these  circumstances,  I  think  the  putting  himself 
into  peril  was  contributory  negligence, and  that  the  case,  there-, 
fore,  ought  not  to  have  been  lefl  to  the  jury."  There  the 
decision  turned  on  the  passenger  committing  an  act  of  im- 
prudence which  was  uncalled  for;  that  case  therefore  has  no  appli- 
cation to  the  present.  Here,  assuming  that  the  company  had  done 
their  duty,  the  passenger  did  nothing  more  than  that  which  came 
within  the  scope  of  his  enjoyment  while  traveling,  without  com- 
mitting any  imprudence ;  in  passing  through  a  beautiful  country 
he  certainly  is  at  liberty  to  stanxl  up  and  Took  at  the  view,  not 
in  a  negligent  but  in  the  ordinary  manner  of  people  traveling 

(')  1  Law  Rep.,  4  C.  P.,  739. 
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for  pleasure.  Here  the  defendant  was  simply  looking  at  the 
signal  lights,  and  there  was  nothing  in  his  conduct  which  can 
be  imputed  to  him  as  negligence  or  imprudence. 

Blackburn,  J.  I  do  not  agree  with  the  defendants'  counsel  as 
to  the  principle  of  a  railway  company's  liabilit}-,  I  take  it  that  a 
railway  company  are  not  bound  to  carry  passengers  safely  and 
securely,  at  all  events,  but  to  take  all  reasonable  care  that  in  the 
management  of  their  trains  the  passenger  is  not  exposed  to  undue 
danger.  Then  was  the  plaintiff  conducting  himself  in  such  a  way 
•  as  amounted  to  a  want  of  ordinary  care  ?  As  to  that,  I  can  only 
say  it  was  a  question  for  the  juiy,  and  they  were  right  in  the 
verdict  that  they  have  found.  Looking  out  of  the  window, 
though  not  a  necessary  act  on  the  part  of  the  passenger,  was 
not  an  improper  act.  In  Adanis  v.  Lancashire  and  Yorkshire  Rail- 
way Co.  {^)  the  passenger  voluntarily  incurred  a  known  and  as- 
certaiuea  danger.  That  case  is  decided  on  a  different  principle, 
for  here  there  was  no  known  or  ascertained  danger.  The  essence 
of  this  case  is  that  the  plaintiff,  trusting  that  the  company  had 
167]  *done  their  duty,  stood  up  and  looked  out  of  the  window, 
and,  by  reason  of  the  door  being  unfastened,  fell  out  and  was 
injured. 

.  Mellor,  J.  I  am  of  the  same  opinion.  I  think  the  case  was 
rightly  left  to  the  jury.  It  seems  to  me  quite  clear  that  the 
door,  by  the  negligent  act  of  the  defendants,  was  left  unfast^- 
ened;  and  I  do  not  agree  with  the  defendants'  counsel  that  a 
passenger  must  sit  still  throughout  the  journey.  I  am  satisfied, 
therefore,  that  the  rule  oughtto  bedischarged.  In  AdaniSY.  Lan- 
cashireand  Yorlcshire  Railway  Co.  (*)  the  leave  reserved  was  on  the 

f  round  that  there  was  no  evidence  that  the  accident  was  caused 
y  the  negligence  of  the  company,  and  the  court  held  that  it 
was  the  result  of  the  imprudent  conduct  of  the  plaintiff". 

QuAiN,  J.  I  agree  that  the  rule  must  be  discharged.  It  ap- 
pears to  me  that  the  question  is  whether  the  plaintiff  knowingly 
did  an  act  of  a  perilous  nature  voluntarily.  If  he  did,  the  case 
is  governed  by  Adams  v.  Lancashire  and  itorkshire  Railway  Co.  ('), 
if  not,  the  case  is  distinguishable.  Rale  discharged, 

Feb.  23,  1873.  W.  G.  Harrison^  for  the  defendants  on  appeal. 
The  question  on  the  point  reserved  is  whether  there  was  evi- 
dence of  liability  of  the  defendants  (').  First,  they  were  guilt}' 
of  no  negligence ;  there  is  no  evidence  that  the  lock  of  the  door 
was  out  of  order ;  all  that  was  proved  was  that  on  being  pressed 

(*)  Law  Rep.,  4  C.  P.,  789.  to  them,  but  the  court  at  once  intimated 

(*)  The  defendants  appealed  upon  the'  that  the  defendants  could  only  appeal 

whole  of  the  rule,  if  the  Court  of  Ex-  upon  the  point  reserved. 

chequer  Chamber  should  think  it  open 


f 
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by  the  plaintiff's  body  the  door  flew  open.  It  may  have  been 
.eft  open  by  the  defendants'  servants,  or  it  may  have  been  opened 
by  a  passenger  and  left  improperly  fastened  between  Westmin- 
ster Station,  whence  the  train  started,  and  the  Victoria  Station, 
where  the  plaintiff  got  in.  And  there  would  be  no  means  of 
examination  by  the  defendants'  servants  between  these  stations, 
the  door  being  on  the  off  side  away  from  the  platform.  But, 
secondly,  assuming  the  mere  fact  of  the  door  opening  as  stated 
to  he  primd  facie  evidence  of  negligence  on  the  part  of  the  de- 
fendants, this  ne^lifi^ence  was  not  the  cause  of  the  accident ; 
*it  was  the  plaintiff's  own  act  which  caused  it:  Siner  v.  [168 
Great  Western  Bailway  Co.  (').  The  question,  of  what  has  been 
somewhat  wrongly,  perhaps,  called  contributory  negligence,  is 
involved  in  the  question  of  the  defendants'  liability  :  Adams  v. 
Lancashire  and  Yorkshire  Railway  Co.  (*).  That  case  is  directly 
in  point;  there,  the  door  having  flown  open  several  times,  the 
plaintiff  fastened  it,  and  on  attempting  to  fasten  it  the  fourth 
time  he  fell  out,  and  the  jury  found  for  the  plaintiff.  The  court 
overruled  the  view  of  Brett,  J.,  at  the  trial  and,  with  the  con- 
currence of  that  learned  judge,  entered  a  nonsuit. 

[Brett,  J.  I  have  ever  since  repented  for  having  given  way 
in  that  case. 

Keating,  J.  I  observe  that  the  lord  chief  justice  in  the  Court 
of  Queen's  Bench  cites  the  judgment  of  my  brother  Brett  and 
applies  it  to  the  decision  of  the  present  case ;  and  the  ground 
on  which  the  decision  in  Adams  v.  Lancashire  and  Yorkshire  Rail- 
icay  Co.  (*)  proceeded  is  explained  in  the  Court  of  Queen's  Bench, 
that  the  plaintiff  incurred  an  obvious 'danger  in  order  to  remedy 
an  inconvenience  not  amounting  to  a  justification  to  him  for 
incurring  the  danger.] 

That  is  much  stronger  than  the  present  case ;  here  was  no 
inconvenience  whatever.  Had  the  plaintiff  sat  still  he  never 
would  have  met  with  the  accident. 

[Kelly,  C.B.  It  would  seem  that  the  Court  of  Common  Pleas 
took  upon  themselves  to  say  not  only  that  there  was  evidence 
of  want  of  proper  care  on  the  part  of  the  plaintiff  but  conclusive 
evidence,  on  which  the  jury  ought  to  have  so  found.] 

That  makes  the  case  still  stronger  for  the  defendants  in  the 
present  case.  And  it  is  fully  borne  out  by  the  case  of  Bridges 
V.  North  London  Bailway  Co.  (')  in  this  court,  in  which  the  ma- 
jority of  the  court  held  that  the  question  of  contributory  negli- 
gence was  open  on  the  reservation  of  leave  to  enter  a  nonsuit 
if  there  was  no  evidence  of  negligence  on  the  part  of  the  de- 

(")  Law  Bep.,  8  Ex.,  150 ;  Law  Rep.,       (*)  Law  Rep.,  4  C.  P.,  789. 
4  Ex.,  117.  0  Law  Bep.,  6  Q.  B.,  877. 
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fendants ;  negligence  meaning  negligence  which  caused  the 
accident. 

[Kelly,  C.B.  If  there  is  evidence  of  negligence  on  the  part 
of  the  defendants,  and  of  contributory  negligence  on  the  part  of 
169^  *the  plaintiflf,  that  must  always  be  a  question  for  the  jury, 
and  It  is  not  a  case  for  a  nonsuit.] 

Not  if  the  evidence  of  the  plaintiff's  improper  conduct  comes 
out  in  the  course  of  the  evidence  for  the  plaintiff  Channell, 
B.,  in  Bridges  v.  North  London  Hallway  Co  (*),  says  :  "  It  is  not 
enough  merely  to  show  some  negligence  on  the  part  of  thfe  de- 
fendants contemporaneous  with  the  accident.  In  order  to  con- 
stitute a  cause  of  action,  the  damage  to  the  party  complaining 
must  be  caused  by  the  negligence  of  the  defendants.  Here  the 
proximate  cause  of  the  damage  was  the  act  of  the  deceased  in 
descending  from  the  carriage  when  he  did."  So  here  the  plaint- 
iff's own  conduct  was  the  cause.  Again  :  "  I  do  not  think  that 
in  all  cases  the  question  of  contributory  negligence  must  neces- 
sarily be  left  to  the  jury.  It  is  true  that  in  ordinary  cases  the 
plaintiff  is  not  bound  to  negative  contributory  negligence,  so 
that  in  such  cases  the  defendant  must  prove  the  contributory 
negligence,  if  it  exists;  yet  if  facts  are  disclosed  on  the  plaintiff's 
case,  the  truth  of  which  is  not  disputed,  and  which,  if  true, 
clearly  show  the  plaintiff  contributed  to  the  accident,  then  the 
judge  may  nonsuit,  not  because  he  can  take  upon  himself  to 
find  the  contributory  negligence  proved,  but  because,  in  such  a 
case,  the  plaintiff  fails  upon  an  issue  which  lies  upon  him,  viz., 
the  issue  whether  the  damage  is  caused  by  the  negligence  of 
the  defendants."  Bramwell,  B.,  in  substance  says  trie  same 
thing  (*).  Therefore  the  principle  on  which  Adams  v.  Lancashire 
and  Yorkshire  Railway  Co  (^)  was  decided  was  upheld  by  this 
court  in  Bridges  v.  North  London  Bailway  Co,  (*).  It  is  sub- 
mitted, therefore,  that  in  this  case  the  plaintiff  brought  the  ac- 
cident on  himself  by  his  improper  conduct  in  unnecessarily 
pressing  against  the  door  without  first  ascertaining  whether  it 
was  properly  fastened ;  and  there  was  consequently  no  evidence 
of  the  defendants'  liability. 

Kelly,  C.  B.  I  am  of  opinion  that  this  judgment  must  be 
affirmed.  The  question  for  our  consideration  is,  whether  there 
is  any  evidence  of  the  liability  of  the  defendants,  the  rule  being 
to  enter  a  verdict  for  the  defendants  on  the  sole  ground  that 
170]  there  *was  no  evidence  of  the  liability  of  the  defendants. 
Now  what  is  the  evidence  ?  It  appears  that  the  plaintiff  was  a 
passenger  by  the  defendants'  train,  and  that,  as  he  was  passing 
from  one  station  to  another,  with  a  view  of  looking  out  of  the 

O  Law  Rep.,  6  Q.  B.,  at  pp.  892,  894.        (")  Law  Rep.,  4  C.  P.,  789. 
O  Law  Bep.,  6  Q.  B.,  at  p.  395.  {*)  Uw  Rep.,  6  Q.  B.,  377. 
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TTindow  he  rose  from  his  seat  and  took  hold  of  the  bar  of  the 
^window  and  pressed  against  it.  The  pressure,  such  as  it  was, 
of  some  part  of  his  body,  upon  his  taking  hold  of  the  bar,  caused 
the  door  to  open,  and  the  motion  of  the  train  to  throw  him  out 
of  the  carriage,  whereby  he  sustained  the  injury  complained  of. 
These  are  all  the  facts,  and  the  first  question  is,  whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendants ; 
and  the  second  question  which  must  necessarily  arise  from  the 
terras  of  the  reservation, —  viz.,  that  there  was  no  evidence  of 
liability,  not  merely  of  negligence,  on  the  part  of  the  defend- 
ants,—  is  whether  there  was  any  evidence  to  go  to  the  jury  that 
the  mischief  which  befell  the  plaintiff  was  caused  by  the  negli- 
gence of  the  defendants. 

First,  was  there  any  evidence  of  negligence  at  all  on  the  part 
of  the  defendants  ?  1  am  of  opinion  that  there  was  evidence 
for  the  jury  to  consider,  whether  the  defendants*  servants  had 
not,  when  this  train  left  the  station  from  which  it  started  on  ita 
journey,  failed  to  see  that  the  door  was  properly  fastened  in  the 
ordinary  manner  in  which  such  railway  carriage  doors  are  fast- 
ened. There  was  evidence  to  go  to  the  jury  that  they  had 
failed  in  the  performance  of  that  duty.  But  the  preliminary 
question  arises,  is  it  their  duty  ?  I  am  of  opinion  that  it  is  —  that 
it  is  the  duty  of  the  railway  company,  by  their  servants,  before  the 
train  starts  upon  its  journey,  to  see  that  the  door  of  every  car- 
riage is  properly  fastened.  Here  was  evidence  that  this  door 
was  not  properly  fastened  :  for  if  it  had  been,  it  would  not  have 
flown  open  upon  the  degree  of  pressure  that  was  applied  to  it 
by  the  plaintiff;  and  therefore  there  was  evidence  to  go  the  jury, 
upon  which  they  were  justified  in  finding  that  there  was  negli- 
gence on  the  part  of  the  defendants. 

But  then,  I  agree,  we  must  go  further,  and  inquire  whether 
there  was  evidence  of"  liability  :"  in  other  words,  whether  there 
was  evidence  also  that  the  negligence  of  the  company  was  the 
cause  of  the  mischief  which  occurred  to  the  plaintiff.  I  am  of 
opinion  that  there  was  evidence.  Certainly  the  mischief  would 
not  have  befallen  him  if  that  door  had  been  properly  fastened. 
The  *que8tion  is,  therefore,  whether  he  did  anything  [171 
which  it  was  not  lawful  for  him  to  do,  and  which  we  should  be 
satisfied,  taking  the  whole  evidence  together,  was  the  cause  of 
the  mischief  wnich  befell  him.  If  he  did,  I  agree  that  the  case 
fails  on  the  part  of  the  plaintiff.  But  why  ?  Because,  though 
he  has  proved  that  the  defendants  were  guilty  of  negligence,  he 
has  not  proved  that  the  negligence  was  the  cause  of  the 
mischief  which  befell  him".  The  question  of  what  has  been 
termed  contributory  negligence  doeanot,in  my  opinion,  arise  : 
first,  because  I  am  clearly  of  opinion  upon  the  facts  that  there 
5  Eno.  Rep.]  23 
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was  no  evidence  of  contributory  negligence;  but  even  if  there 
were  evidence  of  contributory  negligence,  the  rule  is  not  for  a 
new  trial  on  the  ground  that  the  learned  iudge  did  not  leave  that 
question  to  the  jury  or  that  it  was  a  verdict  against  the  weig^ht 
of  evidence:  and  there  was  no  right  to  entertain  any  such 
question.    And,  therefore,  upon  this  case,  and  on  the  facts 
that  are  before  iis,  no  question  whatever  of  contributory  negli- 
gence arises.    The  question  is,  whothet  there  was  evidence  of 
negligence  on  the  part  of  the  company  which  caused  the  acci- 
dent.   I  have  already  shown  that  there  was  evidence  of  negli* 
{^ence ;  and  that  there  was  evidence  to  go  to  the  jury  that  their 
eaving  the  door  not  properly  fastened  was  the  cause  of  the 
injury  which  the  plaintiff  sustained  without  any  improper  act  on 
the  part  of  the  plaintiff.    Because  I  am  of  opinion  that  any 
passenger  in  a  railway  carriage,  who  rises  for  the  purpose  either 
of  looking  out  of  the  window,  or  of  dealing  with,  ana  touching, 
and  bringing  his  body  in  contact  with  the  door  for  any  lawful 
purpose  whatsoever,  has  a  right  to  assume,  and  is  justified  in 
assuming,  that  the  door  is  properly  fastened ;  and  if  by  reason 
of  its  not  being  properly  fastened  his  lawful  act  causes  the  door 
to  fly  open,  the  accident  is  caused  by  the  defendants'  negligence, 
I  think,  therefore,  the  Court  of  Queen's  Bench  were  right  in 
discharging  the  rule,  and  judgment  must  be  aflirmed. 

Martin,  B.  I  am  also  very  clearly  of  opinion  that  the  Court  of 
Queen's  Bench  were  right;  but  I  cannot  go  to  the  length  of  the 
chief  baron  in  this  matter,  for  I  think  there  was  a  question  of 
contributory  negligence  which  was  properly  left  to  the  jury. 
172]  *-A.  nian  was  traveling  on  the  underground  railway, 
where  there  is  little  to  see  except  walls,  and  there  are  attached 
to  the  windows,  as  any  person  who  has  traveled  by  it  kn9ws, 
bars,  which  clearly  indicate  it  to  be  a  dangerous  thing  to  put 
one's  head  or  hand  out  of  the  window.  Therefore,  it  seems  to 
me,  that  you  cannot  possibly  shut  out  from  the  consideration  of 
the  jury  whether  or  not  a  man  may  not  do  wrong,  and  know  that 
he  is  doing  wrong,  in  putting  his  head  or  hand  ont  of  the  window. 
But  in  this  particular  case  what  occurred  was  this.  The  man  was 
sitting  in  the  carriage,  he  meant  to  look  out  of  the  window  to 
see  if  certain  lights  were  visible  and  to  call  the  attention  of  his 
brother  to  them,  but  before  he  did  anything  of  this  sort,  by 
merely  putting  his  hand  on  the  bar,  the  door  flew  open,  and 
the  man  met  with  the  accident.  It  might  have  occurred  if  he 
had  intended  merely  to  shift  his  seat*  to  the  other  side  of  the 
carriage,  if  he  had  accidentally  put  his  hand  upon  the  bar.  It 
seems,  under  these  circumstances,  impossible  for  me  to  take 
upon  myself  to  say  ^'  I  will  nonsuit  this  plaintiff,  as  there  was 
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no  case  to  go  to  the  jury."  The  truth  is,  I  do  not  think  the 
case  was  arguable. 

Kbatino,  J.  I  also  think  that  the  judgment  of  the  court  below 
onghtto  be  afiEirmed, because,  takiu^thequestion  as  itseems  to  be 
now  established  it  must  bo  put  to  the  jury,  it  appears  to  me  that 
there  was  clearly  evidence  to  go  to  the  jury.  I  agree  with  Mr. 
Harrison  that  the  question  to  be  put  to  the  jury  is,  whether  the 
defendants  have  been  guilty  of  negligence  which  caused  the 
accident  complained  of  by  the  plaintiff;  and  in  looking  at  such 
a  question,  of  course,  it  is  extremely  difficult  to  disengage  it 
from  the  consideration  of  whether  there  was  or  was  not  con- 
tributory negligence  upon  the  part  of  the  plaintiff.  But  assum- 
ing, for  the  purpose  of  argument,  that  there  may. be  such 
contributory  negligence  on  the  part  of  the  plaintiff'  as  would 
entitle  the  judge  to  nonsuit  upon  the  ground  that  a  verdict  find- 
ing that  there  was  no  contributory  negligence  would  be  set 
aside  as  being  perverse,  assuming  that  for  this  purpose  without 
deciding  that  it  is  so,  it  is  clear  in  this  case  that  the  judge 
could  not  have  taken  upon  himself  to  withhold  the  question 
from  the  jury,  whether  it  be  taken  as  a  *simple  question  [173 
of  the  negligence  of  the  defendants,  or  whether  it  be  taken  to 
be,  as  I  take  it  to  be,  the  right  question,  whether  there  was 
negligence  upon  the  part  of  the  defendants  such  as  caused  the 
accident ;  because  for  the  reasons  already  pointed  out  by  the 
lord  chief  baron  and  my  brother  Martin,  although  it  might  have 
been  a  question  for  the  jury  whether  there  was  or  was  not  con- 
tributory negligence,  without  going  the  length  of  saying  there 
was  no  evidence  of  that,  yet  it  seems  -clear  to  me  that  there  was 
evidence  on  the  compound  question,  if  I  may  so  express  myself. 
There  was  evidence  that  the  negligence  of  the  defendants  caused 
the  accident,  without  ^such  negligence  upon  the  part  of  the 
plaintiff  as  would  have  freed  the  defendants  from  liability  in 
that  respect. 

The  case,  which  has  been  so  much  relied  on,  of  Adams  v. 
Lancashire  and  Yoi^kshire  By,  Co.  (^),  has  been  much  commented 
upon.  In  that  case  a  door  having  flown  open  three  times,  and 
each  time  the  plaintiff  having  succeeded  in  shutting  it  without 
any  accident,  upon  the  fourth  occasion  when  it  flew  open  (which 
it  did  from  a  defective  construction  of  the  lock,  and  therefore 
clearly  from  negligence  upon  the  part  of  the  railway  company), 
in  trying  to  shut  it  he  fell  out  of  the  carriage,  and  was  injured. 
Now  my  brother  Brett,  before  whom  the  case  was  tried,  was  of 
opinion  that  there  was  clearly  a  case  to  go  to  the  jury  upon  the 
part  of  the  plaintiff,  and  left  it  to  the  jury,  giving  leave  to  move ; 
and  the  jury  having  found  for  the  plaintiff,  the  Oonrt  of  Com- 

O  Law  Rep.,  4  C.  P.,  739. 
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mon  Pleas  certainly  did  enter  a  nonsuit  npon  the  ground  that 
there  was  no  evidence  to  go  to  the  jury.  With  reference  to  the 
principle  upon  which  that  case  proceeded,  I  agree  with  the 
principle  laid  down  by  my  brother  Brett.  He  says,  **  It  has 
been  argued  that  no  amount  of  inconvenience,  if  there  be  no 
actual  peril,  will  justify  a  person  in  incurring  danger  in  an  at- 
tempt to  get  rid  of  it.  I  confess  I  am  not  prepared  to  go  to 
that  length.  I  think  if  the  inconvenience  is  so  great  that  it  is 
reasonable  to  get  rid  of  it  by  an  act  not  obviously  dangerous 
and  executed  without  carelessness,  the  person  causing  the  in- 
convenience by  his  negligence  would  be  liable  for  anv  injury 
174]  that  might  result  from  an  attempt  to  avoid  *sucli  incon- 
venience" (*).  I  approve'of  that  rule  entirely.  Sitting  in  a  court 
of  error,  I  may  be  permitted  to  say  what  1  would  not  venture 
to  say  if  I  were  sitting  in  a  court  below,  that  I  think  the  right 
application  of  that  rule  to  the  facts  of  that  case  was  that  which 
was  applied  at  the  trial  by  my  brother  Brett,  and  not  when  the 
case  was  before  the  court  in  banc ;  but  in  the  principle  upon 
which  that  case  was  decided,  I  for  one  entirely  concur;  and  I 
think  here,  if  Mr.  Harrison  could  have  shown  that  what  was 
done  by  the  plaintiff  was  obviousl v  dangerous  —  manifestljr  dan- 
gerous—  that  the  plaintiff  would  not  have  been  justified  in  in- 
curring an  obvious  manifest  danger  for  the  purpose  of  getting 
rid  of  no  inconvenience  at  all :  because  in  this  case  there' was  no 
inconvenience  whatever.  But  it  appears  to  me  that  the  plaint- 
iff had  a  right  to  assume  that  the  company  were  not  negligent, 
and  that  all  the  doors  were  properly  shut ;  and  having  a  right 
to  assume  that,  he  had  a  right  to  get  up  and  do  what  he  did,  to 
put  his  hand  upon  the  bar ;  and  in  doing  that  the  door  flew  open, 
and  the  accident  occurred.  That  being  so,  it  appears  to  me  this 
case  is  entirely  denuded  of  any  of  the  diflictilty  that  surrounded 
the  cases  which  were  referred  to  by  Mr.  Harrison.  Of  course, 
each  of  these  cases  must  be  judged  by  its  own  particular  facts, 
and  looking  to  the  facts  of  this  case,  I  do  not  entertain  the  least 
doubt  that  the  judgment  of  the  court  below  was  i*tght. 

Brett,  J.  I  agree  that'in  these  cases  the  plaintiff  is  bound  to 
give  evidence  to  satisfy  the  jury  that  the  injury  of  which  he 
complains  was  caused  by  the  negligence  of  ^e  defendants,  or 
some  person  for  whom  the  defeadants  were  tinswerable,  and 
that  that  negligence  of  the  defendants  was  the  cause  of  the 
plaintiff's  injury;  and  further,  that  it  vras  the^e  cause,  in  a 
certain  sense.  This  does  not  mean  that  the  defendants'  negli- 
gence was  the  only  cause,  because,  Supposing  it  were  attempted 
to  be  shown  that  som^  person  other  tnan  the  defendants  (not 
the  plaintiff)  had  also  contributed  by  negligence  to  tbe  accident, 

Q)  Law  Rep.,  4  C.  P.,  at  p.  748. 
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and  so  both  being  in  fait  at  the  time,  the  fault  of  each  having 
not  exactly  an  equal  share,  bnt  having  a  share  in  what  took  place, 
neither  can  recover,  because  both  were  clearly  in  feult.  But 
all  that  Mr.  Harriaon  has  made  out  in  this  case,  as  far  as  I  can 
judge,  is  not  that  both  parties  were  in  iault,  but  that  the  act  of 
the  plaintiff  contributed  to  the  accident,  but  not  his  negligence 
and  defaalt  It  lA  impossible,  as  it  appears  to  me,  to  say  that 
in  getting  up,  and  touching  and  pressing  against  the  door  as  he 
did,  there  was  anything  in  the  nature  of  negligence  at  all.  That 
part  of  the  case  of  the  defendants,  it  appears  to  me,  therefore 
fails  altogether. 

Then  the  question  is  whether  there  is  such  evidence  of  negli> 
gence  in  the  defendants  in  this  case  that  a  jury  might  reasona* 
biy  find  a  case  of  liability  on  the  part  of  the  defenaante.  I  ap- 
prehend there  can  be  no  doubt  now  that  this  is  the  way  the 
case  must  be  regarded  after  the  considered  judgment  of  the 
Avhole  Court  of  Exchequer  Chamber  in  the  case  of  S^der  v. 
Won^weU.  (')  It  is  there  said  :  "  It  was  formerly  considered 
necessary  in  all  cases  to  leave  the  question  to  the  jury  if  there 
was  any  evidence,  even  a  scintilla,  in  support  of  the  case ;  but 
it  is  now  settled  that  the  question  for  thejudge  (subject  of  course 
to  review)  is,  as  is  stated  by  Maule,  J.,  in  Jewell  v.  Parr  {*),  not 
whether  there  is  literally  no  evidence,  hut  whether  there  is  none 
that  ought  reasonably  to  satisfy  the  jury  that  the  fact  sought  to 
be  proved  is  established.  In  'toomey  v.  London  and  Brighton  Jty. 
Co.  {*)  ■Williams,  J.,  enunciates  'the  same  idea  thus  :  'It  [178 
it  not  enough  to  say  that  there  was  some  evidence  .  .  .  A  scin- 
tilla of  evidence  .  .  .  clearly  would  not  justify  thejudge  in  leav- 
ing the  case  to  the  jury.  There  must  be  evidence  on  which 
they  might  reasonably  and  properly  conclude  that  there  was 
negligence.'  "  This  is,  of  course,  upon  a  rule  to  enter  a  verdict, 
which  ia  a  matter  of  consent  between  the  parties,  in  order  to  pre- 
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that  it  would  be  unreasonable  for  a  jury  to  find  that  it  was  not 
negligence.  I  therefore  think  that,  phe  plaintiff  not  bein^  shut 
out  from  affirming  that  he  himself  had  not  been  guilty  of  any 
negligence,  there  was  a  point  that  was  properly  left  to  the  jury ; 
and  that  the  jury  were  justified  in  saying  that  he  had  not  been 
guilty  of  negligence,  that  is  to  say,  had  not  been  guilty  of  not 
using  ordinary  care  in  his  mode  of  traveling.  I  therefore  think 
that  there  was  evidence  in  this  case  from  which  the  jury  might 
fairly  find  for  the  plaintiff;  and  no  case  which  would  justify  the 
judge  in  withdrawing  the  evidence  from  the  jury.  It  is  said 
that  this  case  is  governed  by  the  case  of  Adams  v.  Lancashire 
and  Yorkslare  Ry.  Co.  (*)  1  think  not.  The  ground  upon  which 
that  judgment  was  based  was  cerUiiuly  that  the  plaintiff  there 
did  do  something  so  obviously  dangerous,  and  so  obviously 
without  necessity,  that  the  court  were  entitled  to  deal  with  the 
matter,  and  I  think  the  case  put  by  Mr.  Harrison  might  possi- 
bly come  within  the  same  rule  when  it  arises.  He  says  :  If  a 
door  were  open  at  the  starting  of  the  train,  and  the  passenger 
were  not  to  attempt  to  shut  the  door,  but  at  once  to  jump  out 
of  the  door,  either  on  the  platform  or  after  the  train  had  passed 
the  platform,  it  then  might  fairly  be  said,  if  a  jury  were  to  find 
that  that  was  not  negligence  on  the  part  of  the  plaintiff,  that 
such  a  finding  was  unreasonable,  and  therefore  the  judge  or  the 
court  might  deal  with  such  a  case.  But,  however  that  might 
be,  there  was  no  such  obvious  danger  in  this  case,  no  such  evi- 
dence as  would  entitle  the  court  to  act  upon  the  rule  laid  down 
in  Adaim'v,  Lancashire  and  Yorkshire  By,  Co,  (*).  Whether  that 
decision  was  correct  in  applying  the  rule  which  it  laid  down  to 
the  evidence  before  the  court,  I  confess  at  this  moment  I  very 
much  doubt.  I  was  a  party  to  that  judgment,  as  I  have  stated, 
but  I  think  it  is  obvious,  from  the  form  of  all  the  judgments 
in  that  case,  that  I  was  a  reluctant  party  at  the  time  to  that 
judgment:  but  the  authority  of  the  other  judges  was  so  great 
177]  *that  I  could  not  resist  it ;  and  I  think,  if  that  case  were 
to  come  into  a  court  of  error,  I  should  be  prepared  now  to  say 
that,  although  the  rule  laid  down  was  right,  yet  its  application 
to  the  circumstances  was  wrong. 

Clkasby,  B.  In  the  present  case  I  think  it  clear  that  no  ques- 
tion of  "Contributory  negligence  arises  at  all.  Such  a  question 
arises  when  both  parties  are  substantially  in  fault,  and  when 
the  fault  of  each  contributes  to  the  disaster.  The  rule  was  es- 
tablished before  railways  were  made,  and  an  illustration  of  it 
would  be,  one  man  driving  furiously  in  the  crowded  streets  of 
London  at  fifteen  miles  an  hour,  and  a  man  driving  on  his  wrong 
eide  not  quite  so  furiously,  perhaps,  but  still  obviously  in  fault; 

(»)  Law  Rep.  4  C.  P.,  739. 
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and  80  both  being  in  fait  at  the  time,  the  fault  of  each  having 
not  exactly  an  equal  share,  but  having  a  share  in  what  took  place, 
neither  can  recover,  because  both  were  clearly  in  fault.  But 
all  that  Mr.  Harrison  has  made  out  in  this  case,  as  far  as  I  can 
judge,  is  not  that  both  parties  were  in"  fault,  but  that  the  act  of 
the  plaintiff  contributea  to  the  accident,  but  not  his  negligence 
and  default.  It  U  impossible,  as  it  appears  to  me,  to  say  that 
in  getting  up,  and  touching  and  pressing  against  the  door  as  he 
did,  there  was  anything  in  the  nature  of  negligence  at  all.  That 
part  of  the  case  of  the  defendants,  it  appears  to  me,  therefore 
fails  altogether. 

Then  the  question  is  whether  there  is  such  evidence  of  negli- 
gence in  the  defendants  in  this  case  that  a  jury  mi^ht  reasona- 
bly find  a  case  of  liability  on  the  part  of  the  defendants.  I  ap- 
prehend there  can  be  no  doubt  now  that  this  is  the  way  the 
case  must  be  resrarded  after  the  considered  judgment  of  the 
whole  Court  of  Exchequer  Chamber  in  the  case  of  Bi/der  v. 
WombwelL  (')  It  is  there  said :  "  It  was  formerly  considered 
necessary  in  all  cases  to  leave  the  question  to  the  jury  if  there 
was  any  evidence,  even  a  scintilla,  in  support  of  the  case ;  but 
it  is  now  settled  that  the  question  for  the  judge  (subject  of  course 
to  review)  is,  as  is  stated  by  Maule,  J.,  in  Jewell  v.  Parr  (*),  not 
whether  there  is  literally  no  evidence,  but  whether  there  is  none 


it  not  enough  to  say  that  there  was  some  evidence  ...  A  scin< 
tilla  of  evidence  .  .  .  clearly  would  not  justify  the  judge  in  leav- 
ing the  case  to  the  jury.  There  must  be  evidence  on  which 
they  might  reasonably  and  properly  conclude  that  there  was 
negligence.'  "  This  is,  of  course,  upon  a  rule  to  enter  a  verdict, 
which  is  a  matter  of  consent  between  the  parties,  in  order  to  pre- 
vent the  necessity  of  a  new  trial  which  would  be  the  result  of  a 
bill  of  exceptions.  When  it  comes  before  the  court  in  that  way, 
they  are  to  look  at  the  whole  case  and  see  whether  there  is  such 
evidence  as  might  reasonably  satisfy  aj  ury  of  the  liability  charged. 
Wow,  as  to  whether  in  a  case  of  this  description  you  may  or  may 
not  look  at  the  contributory  negligence  of  the  plaintiff,  I  will 
not  enter  upon  that  question,  except  for  the  purpose  of  saying 
that  yon  could  not  do  so  in  all  cases.  Whether  you  might  do 
so  in  a  case  in  which  it  is  the  act  of  the  plaintiff  that  causes  the 
damage  he  sustains  —  his  own  act,  as  for  instance,  jumping  out 
of  a  carriage,  which  was  the  case  in  Bridges  v.  North  London  By. 

Q)  Law  Rep..  4  Ex.  at  p..  39.  O  3  C.  B.  (N.  S.),  146,  at  p.  150 ;  27  L. 

O  18  C.  B.,  909,  at  p.  916 ;  22  L.  J.  (C.    J.  (C.  P.),  89. 
P.),  258. 
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Co.  Q) ;  wbere  it  is  not  so  much  a  contributory  act  as  the  act 
itself  that  causes  the  injury,  which  he  says  was  consequent  upon 
the  negUgence  of  the  defendants  —  whether  in  such  a  case  as 
that  you  may  look  at  the  conduct  of  the  plaintiff  I  will  not  now 
say.  It  was  the  opinion  of  some  of  the  court  in  the  case  of 
Bridges  v.  North  Jjomdon  Rg.  Co.  (')  that  you  might  do  it  in  such 
a  case  as  that.  But  it  is  not  necessary  for  the  decision  of  tlie 
present  case  to  decide  that,  because,  as  I  have  said,  in  my 
opinion,  there  was  no  negligent  act  of  the  plaintiff  whatever.  , 
We  have  only,  therefore,  one  question  to  deal  with,  whether 
there  is  reasonable  evidence  of  a  want  of  due  and  reasonable 
care  in  the  defendants.  Now,  it  cannot  be  said  that  there  was 
any  warranty  on  the  part  of  the  defendants  that  this  door  should 
be  sufficiently  and  carefully  fastened,  and  therefore  it  cannot 
be  put  that  simply  because  the  door  was  not  fastened  and  flew 
open  there  was  liability.  I  think  there  must  be  some  evidence 
of  a  want  of  due  and  reasonable  care.  But  then  you  find  that 
upon  a  slight  pressure  the  door  opens.  In  considering  what 
evidence  is  sufficient  to  call  for  an  answer,  I  think  that  you 
179]  must  look  at  the  means  *  which  the  plaintiff  has  of  proving 
more.  The  plaintiff  could  not  show,  at  all  events  he  could  not 
be  expected  to  show,  that  there  was  no  fastening  to  the  door, 
or  that  the  fastening  had  got  defective  and  therefoie  could  not 
be  relied  upon,  or  that  witli  a  good  fastening  the  door  had  been 
carelessly  put  to  by  the  porter ;  but  what  he  proves  is  this :  he 
shows  that  a  state  of  things  tiikes  place  which  probably  arose 
from  some  negligent  act  of  the  defendants,  and  he  calls  upon 
them  for  an  answer.  The  state  of  the  fastening  of  the  door  is  not 
shown.  If  they  had  shown  that  the  door  was  perfectly  right  in 
every  respect,  that  the  fastening  was  not  defective,  and  it  had  ap- 
peared that  in  shutting  in  succession  a  great  number  of  doors 
with  the  despatch  which  is  necessary  there  had  been  some  haste 
and  defect  so  as  to  put  a  case  of  almost  inevitable  accident,  then 
the  question  would  have  arisen  perhaps  whether  there  was  not 
some  evidence  to  be  left  to  the  jury;  but  certainly  that  would 
be  a  case  in  which  the  proper  conclusion  of  the  jury  would  be, 
in  my  opinion,  that  it  was  not  the  sort  of  negligence  that  in- 
volves responsibility.  But  that  would  be  a  question  for  the  jury 
still;  and  in  any  way,  I  think,  the  plaintiff  having  proved  all 
he  could  be  expected  to  prove,  that  the  door  was  so  defectively 
fastened  as  to  fly  open  when  he  had  a  right  to  expect  that  it 
would  be  fastened,  it  is  quite  sufficient  to  call  on  the  defendimts 
to  show  that  that  arose  from  circumstances  which  did  not 
amount  to  negligence. 

(^)  Law  Rep..  6  Q.  B.,  377. 
(^  See  the  judgment  of  Cleaaby,  B.,  Law  Rep.,  6  Q.  B.  at  p.  S84 
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Grove,  J.  I  am  of  the  same  opinion.  I  think  there  is  some 
evidence  of  negligence  here  to  go  to  the  jury.  1  suppose  the 
court  must  assume  ordinary  facts,  otherwise  a  door  would  have 
no  meaning  at  all  in  the  *ears  of  the  court,  and  one  must  assume 
(at  all  events  the  jury  must  have  evidence  of  that)  that  it  was 
the  ordinary  case  of  a  railway  door  that  shuts  from  the  outside, 
and  can  only  be  conveniently  shut  by  a  person  from  the  outside. 
It  is  jammed  to  with  some  force  in  order  to  enable  the  catch  to 
bite  and  hold  the  door  firm,  and  it  would  be  extremely  incon- 
venient if  it  had  to  be  shut  by  the  passena^ers  inside.  That  be- 
ing the  case,  the  ordinary  duty  of  the  railway  servants  when  a 
train  leaves  the  station  would  be  to  shut  and  firmly  fasten  the 
catch  of  the  door,  and  they  are  deviating  from  their  ordinary 
j)ractice,  and,  I  think,  *their  ordinary  duty,  if  they  omit  [ISO 
so  to  shut  the  door  —  the  doors  being  so  constructed,  and  pro- 
perly so ;  because  if  you  arranged  a  door  so  that  the  passenger 
could  open  it  from  the  inside,  it  would  be  an  extremely  perilous 
system.  It  must  open  with  a  comparatively  light  catch ;  pas- 
sengers would  be  continually  opening  the  door,  and  it  would  be 
very  much  worse  for  the  general  safety  of  the  public.  Then  if 
that  be  the  duty  of  the  company's  servants,  there  was  some 
breach  of  duty ;  or  there  might  be  evidence  for  the  jury  to  con- 
sider whether  there  was  some  breach  of  duty  if  the  door  was 
left  open.  Then  it  was  said  there  was  no  evidence  here  that 
the  corftpany's  servants  left  it  open.  It  might  have  been 
opened  by  some  one  else,  of  which  we  have  no  evidence.  But 
in  almost  every  question  that  can  come  before  a  jury,  probabili- 
ties must  be  looked  at.  Absolute  mathematical  proof  of  each 
circumstance  in  all  human  transactions  cannot  be  gone  into. 
Were,  then,  the  jury  entitled  to  look  here  at  the  probabilities 
of  the  case,  assuming  the  door  to  be  such  as  I  have  described^- 
an  ordinary  door,  to  be  shut,  and  shut  with  some  degree  of 
force,  from  the  outside  ?  The  plaintiff  was  called  as  a  witness. 
He  could  have,  been  cross-examined.  Probably  the  jury  as- 
sumed, no  question  having  been  asked  him,  that  he  had  not 
tampered  with  the  door,  or  his  brother  who  was  in  the  carriage 
with  him.  Was  there  not,  therefore,  a  primd  facie  probability 
that  there  had  been  negligence  on  the  part  of  the  servants  of 
the  company,  and  that  they  had  left  the  door  open  ?  And  if 
so,  that  could  have  been  rebutted  by  the  defendants  calling  the 
*  servants  to  give  evidence  that  they  had  shut  all  the  doors  in 
the  ordinary  way,  and  as  to  the  state  of  the  door  when  the  train 
left  the  previous  station.  It  seems  to  me  that  there  was  a  fair 
and  primd  facie  probability  to  leave  to  the  jury,  and  that  there 
was  some  negligence  in  the  servants  not  performing  their  ordi- 

£  Eno.  Rep.1  24 
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nary  and  uBual  practice  of  shutting  the  doors  at  the  time  when 
the  train  left  the  previous  station. 

Secondly,  upon  the  question  of  contributory  negligence,  I  re- 
frain from  giving  any  opinion  at  present  whether  there  might 
be  cases  in  which  a  court  of  error,  or  a  court  looking  merely  at 
the  law  of  the  question,  as  a  court  would  upon  a  bill  of  excep- 
tions, could  enter  upon  a  question  of  contributory  negligence. 
1811  *And  here  I  may  say,  on  looking  into  the  case  of  Mridges 
V.  North  London  Rif.  Co.  (*),  which  has  been  very  much  relied 
upon,  that  the  head-note  appears  to  be  erroneous  in  stating  that 
it  was  held  by  a  majority  of  the  Court  of  Exchequer  Chamber, 
viz.  Bramwell,  Channel,  Pigott  and  Cleasby,  B.B.,  that  upon 
the  reservation  of  leave  to  enter  a  verdict  for  the  plaintiff,  if 
there  was  any  evidence  of  negligence  on  the  part  of  the  defend- 
ants proper  for  the.jury,  the  question  of  whether  there  was  evi- 
dence of  contributory  negligence  on  the  part  of  the  plaintiff  was 
open,  Now,  I  find  upon  referring  to  the  case,  that  in  the  judg- 
ment of  Pigott,  B.  he  gives  no  opinion  at  all  on  the  question  of 
contributory  negligence;  but  he  says  :  "  The  conclusion  at  which 
I  have  arrived  is  that,  whether  Mr.  Bridges  brought  this  misfor- 
tune upon  himself  by  contributory  negligence  in  descending  from 
the  carriage  at  an  improper  place,  or  whether  he  sustained  his 
injury  from  some  accidental  circumstance  of  falling  on  the  rails 
after  he  had  reached  the  ground,  there  is  no  negligence  on  the 

Eart  of  the  railway  company's  servants,  to  which  it  is  shown  to 
ave  been  due  by  any  reasonable  evidence ;  and  therefore  the 
judgment  of  the  Queen's  Bench  ought  to  be  affirmed."  (*).  It 
would  appear,  therefore,  that,  in  that  case,  three  of  the  judges 
were  of  opinion  that  a  question  of  contributory  negligence  might 
be  entertained  by  the  court,  and  three  that  it  could  not;  and 
therefore  we  are  not  bound  at  present,  that  being  the  strongest 
case  on  the  subject,  by  the  decision  of  the  Exchequer  Chamber, 
us  to  whether  the  question  of  contributory  negligence,  which 
must  be  a  question  of  fact,  is  not  open,  assuming  that  there  was 
some  negligence  on  the  part  of  the  defendants,  or  whether  the 
court  coula  entertain  it  That  no  doubt  is  a  matter  of  some 
importance,  a  matter  as  to  which  the  profession,  I  believe,  en- 
tertain a  considerable  doubt. 

There  is  another  observation  to  be  made  upon  that  case ;  that 
as  the  majority  of  the  court  were  of  opinion  that  there  was  no 
negligence  on  the  part  of  the  defendants,  it  was  not  absolutely 
necessary  that  they  should  enter  into  the  question  of  contributory 
negligence ;  and  the  expression  of  their  opinion  was  to  a  certain 
extent  obiter.  In  the  present  case  I  do  not  think  it  can  be 
182]  *contended  that  the  court  could  adopt  the  view  that 

(*)  Law  Rep..  6  Q,  B.,  877.  O  Law  Rep ,  6  Q.  B.,  at  p.  888, 
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the  evidence  of  contributory  negligence  was  of  such  a  demon- 
strative character,  that  the  court  could  say  that  the  verdict 
must  necessarily  pass,  and  absolutely  ought  to  have  passed,  for 
the  defendants  on  that  ground;  and  therefore  we  need  not  in 
this  particular  case  consider  the  question  of  contributory  negli- 
gence. Whether  any  such  question  could  or  can  arise,  I  am 
not  sure  that  the  test  of  a  perverse  verdict  is  quite  a  sufficient 
test,  because  that  would  certaidy  introduce,  to  my  mind, 
u  very  considerable  change  in  the  law,  if  a  court,  acting  as  a 
court  of  law,  coiild  assume  it  simply  as  a  question  of  law,  be- 
cause a  verdict  the  other  way  would  be  a  perverse  verdict.  I 
am  not  sure  whether  that  doctrine,  if  applied  to  some  cases, 
mght  not  lead  to  some  novel  results.  At  all  events,  I  do  not 
think  that  question  arises  in  any  way  here.  And  Bridges  v. 
North  London  Hf/.  Co.  (*)  does  not  decide  that  it  is  a  question 
of  law  which  the  court  can  entertain. 


Judgment  affirmed. 


Attorney  for  plaintiff:   T.  H.  Dixon. 
Attorneys  for  defendants:   Burchells. 


[Law  Reports,  8  Queen's  Bench,  186.] 
Feb.  17, 1873. 
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Railway  Company. 

Railuay  Company-— Carriers  of  Cattle — Negligence — Covditions  as  to  Restitenesa 
of  Cattle— Principal  and  agent — Agreerf&nt  for  interchange  of  Traffic. 

The  plaintiff  desired  to  send  a  cow  from  D.  to  S.,  and  took  lier  to  tbe  station  at 
B.,  belonging  to  the  (i.  N.  Co.,  where  he  booked  her  for  S.  by  the  defendants' 
railway.  He  signed  a  contract,  under  which  it  was  agreed  between  him  and  the 
G.  N.  Co.  that  tiiey  should  not  be  responsible  for  any  loss  or  injury  to  cattle,  in 
the  delivering,  if  such  damage  should  be  occasioned  by  kicking,  plunging,  or 
restiveness.  The  cow  was  put  into  a  truck  belonging  to  the  defendants,  and  on 
arriving  at  S.  was  brought  to  a  siding  by  the  defendants'  yard  for  the  purpose 
of  being  unloaded.  A  porter  in  charge  of  the  yard  began  to  unfasten  the  truck. 
The  plaintiff  thereupon  warned  him  not  to  let  the  cow  out,  as  she  would  run  at 
liim  ;  nevertheless  he  did  let  her  out ;  she  ran  about  the  yard,  and  ultimately  got 
on  to  the  line  and  was  killed.  By  an  agreement  between  the  defendants  and  the 
G.  N.  Co.  it  was  provided  that  a  complete  and  full  system  of  interchange  of  traffic 
in  passengers,  goods,  parcels,  &c.,  should  be  established  from  all  parts  of  one 
company  and  beyond  its  limits  to  all  parts  of  the  other  company  and  beyond  its 
limits,  with  through  tickets,  through  rates,  and  invoices  and  interchange  of  stock 
at  junctions;  the  stock  of  the  two  companies  being  treated  as  one  stock.  .  .  . 
That  the  two  companies  should  aid  and  assist  each  other  in  every  possible  way, 
as  if  the  whole  concerns  of  both  companies  were  amalgamated.  In  an  action 
brought  against  the  defendants  for  the  loss  of  the  cow,  the  court  having  power 
to  draw  inferences : 

(')  Law  Rep.,  6  Q.  B.,  877. 
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fendants ;  negligence  meaning  negligence  which  caused  the 
accident. 

[Kelly,  C.B.  If  there  is  evidence  of  negligence  on  the  part 
of  the  defendants,  and  of  contributory  negligence  on  the  part  of 
169]  *^he  plaintiff,  that  must  always  be  a  question  for  the  jury, 
and  It  is  not  a  case  for  a  nonsuit.] 

Not  if  the  evidence  of  the  plaintiff 's  improper  conduct  comes 
out  in  the  course  of  the  evidence  for  the  plaintiff*.  Channell, 
B.,  in  Bridges  v.  North  London  Railway  Co  (*),  says  :  "  It  is  not 
enough  merely  to  show  some  negligence  on  the  part  of  thfe  de- 
fendants contemporaneous  with  the  accident  In  order  to  con- 
stitute a  cause  of  action,  the  damage  to  the  party  complaining 
must  be  caused  by  the  negligence  of  the  defendants.  -  Here  the 

Sroximate  cause  of  the  damage  was  the  act  of  the  deceased  in 
escending  from  the  carriage  when  he  did."  So  here  the  plaint- 
iff*'8  own  conduct  was  the  cause.  Again  :  "  I  do  not  think  that 
in  all  cases  the  question  of  contributory  negligence  must  neces- 
sarily be  left  to  the  jury.  It  is  true  that  in  ordinary  cases  the 
plaintiff  is  not  bound  to  negative  contributory  negligence,  so 
that  in  such  cases  the  defendant  must  prove  the  contributory 
negligence,  if  it  exists ;  yet  if  facts  are  disclosed  on  the  plaintift'^s 
case,  the  truth  of  which  is  not  disputed,  and  which,  if  true, 
clearly  show  the  plaintiff  contributed  to  the  accident,  then  the 
judge  may  nonsuit,  not  because  he  can  take  upon  himself  to 
find  the  contributory  negligence  proved,  but  because,  in  such  a 
case,  the  plaintiff  fails  upon  an  issue  which  lies  upon  him,  viz., 
the  issue  whether  the  damage  is  caused  by  the  negligence  of 
the  defendants."  Bramwell,  B.,  in  substance  says  me  same 
thine  (*).  Therefore  the  principle  on  which  Adams  v.  Lancdshire 
and  Yorkshire  Raikoay  Co  (*)  was  decided  was  upheld  by  this 
court  in  Bridges  v.  North  London  Railioay  Co.  {*).  It  is  sub- 
mitted, therefore,  that  in  this  case  the  plaintiff'  brought  the  ac- 
cident on  himself  by  his  improper  conduct  in  unnecessarily 
pressing  against  the  door  without  first  ascertaining  whether  it 
was  properly  fastened;  and  there  was  consequently  no  evidence 
of  the  defendants'  liability. 

Kelly,  C.  B.  lam  of  opinion  that  this  judgment  must  be 
affirmed.  The  question  for  our  consideration  is,  whether  there 
is  any  evidence  of  the  liability  of  the  defendants,  the  rule  being 
to  enter  a  verdict  for  the  defendants  on  the  sole  ground  that 
170]  there  *wa8  no  evidence  of  the  liability  of  the  defendants. 
Now  what  is  the  evidence  ?  It  appears  that  the  plaintiff  was  a 
passenger  by  the  defendants'  train,  and  that,  as  he  was  passing 
from  one  station  to  another,  with  a  view  of  looking  out  of  the 

(>)  Law  Rep.,  6  Q.  B.,  at  pp.  392,  894.        (")  Law  Rep.,  4  C.  P.,  789. 
O  Law  Rep.,  6  Q.  B.,  at  p.  395.  (*)  Law  Rep.,  6  Q.  B.,  877. 
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window  he  rose  from  his  seat  and  took  hold  of  the  bar  of  the 
window  and  pressed  against  it.  The  pressure,  such  as  it  was, 
of  some  part  of  his  body,  upon  his  taking  hold  of  the  bar,  caused 
the  door  to  open,  and  the  motion  of  the  train  to  throw  him  out 
of  the  carriage,  whereby  he  sustained  the  injury  complained  of. 
These  are  all  the  facts,  and  the  first  question  is,  whether  there 
was  any  evidence  of  negligence  on  the  part  of  the  defendants ; 
and  the  second  question  which  must  necessarily  arise  from  the 
terms  of  the  reservation, —  viz.,  that  there  was  no  evidence  of 
liability,  not  merely  of  negligence,  on  the  part  of  the  defend- 
ants,—  is  whether  there  was  any  evidence  to  go  to  the  jury  that 
the  mischief  which  befell  the  plaintiff  was  caused  by  the  negli- 
gence of  the  defendants. 

First,  was  there  any  evidence  of  negligence  at  all  on  the  part 
of  the  defendants  ?  I  am  of  opinion  that  there  was  evidence 
for  the  jury  to  consider,  whether  the  defendants'  servants  had 
not,  when  this  train  left  the  station  from  which  it  started  on  ita 
journey,  failed  to  see  that  the  door  was  properly  fastened  in  the 
ordinary  manner  in  which  such  railway  carriage  doors  are  fast- 
ened. There  was  evidence  to  go  to  the  jury  that  they  had 
failed  in  the  performance  of  that  duty.  But  the  preliminary 
question  arises,  is  it  their  duty  ?  I  am  of  opinion  that  it  is  —  that 
it  is  the  duty  of  the  railway  company,  by  their  servants,  before  the 
train  starts  upon  its  journey,  to  see  that  the  door  of  every  car- 
riage is  properly  fastened.  Here  was  evidence  that  this  door 
was  not  properly  fastened  :  for  if  it  had  been,  it  would  not  have 
flown  open  upon  the  degree  of  pressure  that  was  applied  to  it 
by  the  plaintiff;  and  therefore  there  was  evidence  to  go  the  jury, 
upon  which  they  were  justified  in  finding  that  there  was  negli- 
gence on  the  part  of  the  defendants. 

But  then,  I  agree,  we  must  go  further,  and  inquire  whether 
*  there  was  evidence  of"  liability  :"  in  other  words,  whether  there 
was  evidence  also  that  the  negligence  of  the  company  was  the 
cause  of  the  mischief  which  occurred  to  the  plaintiff.  I  am  of 
opinion  that  there  was  evidence.  Certainly  the  mischief  would 
not  have  befallen  him  if  that  door  had  been  properly  fastened. 
The  *(]^uestion  is,  therefore,  whether  he  did  anything  [171 
which  it  was  not  lawful  for  him  to  do,  and  which  we  should  be 
satisfied,  taking  the  whole  evidence  together,  was  the  cause  of 
the  mischief  wnich  befell  him.  If  he  did,  I  agree  that  the  case 
fails  on  the  part  of  the  plaintiff.  But  why  ?  Because,  though 
he  has  proved  that  the  defendants  were  guilty  of  negligence,  ne 
has  not  proved  that  the  negligence  was  the  cause  of  the 
mischief  which  befell  himl  The  question  of  what  has  been 
termed  contributory  negligence  doeanot,in  my  opinion,  arise  : 
first,  because  I  am  clearly  of  opinion  upon  the  facts  that  there 
5  Eno.  Risp.]  28 
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from  Doncaster  to  Sheffield,  and  accordingly  took  her  to  the 
Great  Northern  Railway  Station  at  Doncaster,  and  there  booked 
the  cow  for  Sheffield  by  the  Manchester,  Sheffield,  and  Lincoln- 
shire Railway,  and  signed  a  contract,  under  which  it  was  agreed 
between  the  undersigned  and  the  Great  Northern  Railway 
Company,  that  the  animal  named  on  the  other  side  was- to  be 
conveyed  only  upon  the  conditions  mentioned  upon  the  ticket 
received  by  the  undersigned  from  the  company,  and  it  was  not 
to  be  insured.  One  of  the  conditions  referred  to,  and  upon 
which  the  question  in  this  case  turns,  was  as  follows :  "  The 
Great  Northern  Railway  Company  give  further  notice,  that 
they  convey  horses,  cattle,  sheep,  pigs,  and  other  live  stock,  in 
wagons,  subject  to  the  following  conditions — Ist,  that  tliey  will 
not  be  responsible  for  any  loss  or  injury  to  any  horse,  cattle, 
sheep,  or  other  animal  in  the  receiving,  forwarding,  or  deliver- 
ing, if  such  damage  be  occasioned  by  the  kicking,  plunging,  or 
restiveness  of  the  animal."  The  other  conditions  are  not 
material. 

The  plaintiff's  cow  was  put  in  a  truck  belonging  to  the  Man- 
chester, Sheffield,  and  Lincolnshire  Railway  Company,  and  the 
plaintiff  and  his  man  traveled  by  the  same  train,  and  they  and 
the  cow  arrived  at  the  station  at  Sheffield  about  twenty  minutes 
to  seven  o'clock;  the  plaintiff  and  his  man  then  got  out  and 
walked  down  to  the  place  where  the  cattle  arriving  by  train 
are  unladen.  They  waited  until  the  trucks  were  shunted  to  the 
usual  place  for  the  purpose  of  being  unladen,  being  a  sort  of 
yard  or  landing-place  inclosed  with  a  post  and  rail  fence  on  one 
side  and  at  one  end,  and  by  an  inclosed  pig-pen  at  the  other 
end,  with  an  incline  leading  into  it.  It  was  separated  from  the 
line  of  railway  by  posts  and  chains.  A  servant  of  the  defend- 
ants' company  was  in  charge  of  this  yard  or  loading-place,  and 
as  soon  as  the  trucks  in  which  the  cattle  had  been  carried  had 
been  shunted  to  the  side  of  the  yard,  he  called  out  ''Who  be- 
longs to  the  Sheffield  cow  ?"  The  plaintiff  immediately  said, 
"Ido.'V  The  porter  in  charge  said,  "  Ilaye  von  signed?" 
Plaintiff  said  "No."  Whereupon  he  directed  the  plaintiff  to 
go  to  the  office  and  sign.  The  plaintiff'  accordingly  did  so, 
saying  to  the  porter,  "Don't  let  her  out  until  I  get  back." 
After  the  plaintiff*  had  signed  the  book  at  the  office,  he  came 
190]  back,  just  as  the  *  porter  was  unfastening  the  truck.  The 
plaintiff  thereupon  said,  "  Don't  let  that  cow  out ;  if  you  do, 
she'll  go  slap  at  you,"  The  porter  turned  and  laughed,  and 
said,  "She'll  be  right  when  she  gets  out."  The  porter  said, 
"  Close  the  gate."  Whereupon  plaintiff  said,  "  I  shall  go  out- 
side," and  did  so.  The  porter  stood  inside,  and  drew  the  bolt 
of  the  truck,  and  the  cow  rushed  out.    She  ran  about  the  yard. 
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The  chains  were  down,  and  the  porter  and  plaintiflfs  man 
struck  at  her  to  turn  her  back;  she  fan  up  the  mclifie  into  the 
piff-pen,  and  then  down  and  up  again,  and  jumped  over  the 
rails  of  the  pi^-pen  on  to  the  line  and  so  into  the  tunnel,  and 
was  killed.  This  was  all  the  evidence  as  to  the  circumstances 
attending  the  injury  to  the  cow. 

The  pfaintilT,  for  the  purpose  of  establishing  his  right  to  sue 
the  defendants,  called  for  and  put  in  evidence  an  agreement  be- 
tween the  Manchester,  Sheffield,  and  Lincolnshire  Kailway 
Company  and  the  Great  Northern  Railway  Company,  dated 
the  17th  of  June,  1857,  of  which  the  material  clauses  were  the 
following : 

"  That  a  complete  and  full  system  of  interchange  of  traffic  in 
passengers,  goods,  cattle;  parcels,  &c.,  &c.,  be  established  from 
all  parts  of  one  company,  and  beyond  its  limits,  to  all  parts  of 
the  other  company,  and  beyond  its  limits,  with  '  through  tickets,' 
*  through  rates,*  and  invoices,  and  interchange  of  stock  at 
junctions,  the  stock  of  the  two  companies  being  treated  as  one 
stock,  mileage  and  demurrage  nut  being  charged  between  the 
two  companies,  the  repairs  of  the  rolling  stock  of  each  company 
being  done  by  the  companv  owning  it. 

"  That  the  two  companies  do  aid  and  assist  each  other  in 
every  possible  way,  as  if  the  whole  concerns  of  both  companies 
were  amalgamated ;  and  that  every  possible  facility  be  given  by 
either  party  to  develop  and  increase  the  traffic  of  both. 

"  That  a  joint  committee  of  three  directors  of  each  of  the  two 
companies  shall  have  the  charge  of  the  working  out  of  this 
agreement,  with  power  to  call  in  a  chairman  unconnected  with 
the  traffic  of  either  company  (say,  a  barrister  of  good  practice, 
or  other  public  man  of  good  standing)  summarily  to  settle  any 
dispute  that  may  arise. 

"That,  in  dividing  the  through  traffic,  the  following  miles 
shall  be  given  to  the  Manchester,  Sheffield,  and  Lincolnshire 
Company  *from  the  total  actual  aggregate  mileage  be-  [191 
tween  Manchester  and  places  west  of  Manchester,  and  London 
and  places  south  of  London,  20  miles ;  between  Manchester  and 
Sheffield,  inclusive  of  both,  and  London  and  places  south 
of  London,  18  miles;  between  Sheffield  and  London,  ditto, 
ditto,  10  miles ;  between  Hull  and  London,  10  miles ;  between 
Grimsby  and  London,  ditto,  ditto,  20  miles.  AH  other  traffic 
to  be  divided  on  actual  mileage.  A  model  settlement  to  be 
prepared  by  the  accountants.  All  traffic  to  be  divided  after  the 
deduction  of  government  passenger  duty,  and  the  usual  clearing 
house  terminals  on  goods  and  parcels  traffic." 

This  was  the  plainti£Ps  case ;  and  it  was  thereupon  contended 
on  the  part  of  the  defendants,  that  the  contract  for  the  carriage 
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of  the  COW  was  with  the  Great  Northern  Railway  Company, 
and  not  with  the  defendants;  and,  further,  that  the  loss  of  the 
cow  was  caused  by  the  cow  being  restive  and  unfit  to  be  carried 
by  railway. 

My  brother  Cleasby,  being  of  opinion  that  the  loss  of  the  cow 
was  wholly  attributable  to  the  character  of  the  cow,  and  that  if 
the  defendants  did  not  completely  perform  their  contract,  it 
was  because  the  cow  could  not  be  delivered,  directed  the 
plaintiff  to  be  nonsuited,  leaving  the  other  question  open  to  the 
defendants,  and  reserving^  leave  to  the  plain  tiff  to  move  to  enter 
a  verdict  for  him  for  15L  if  any  contract  was  established  between 
him  and  the  defendants,  and  if  the  case  was  not  within  the  ex- 
ception in  the  contract  as  to  restiveness ;  the  court  to  draw  in- 
ferences from  the  facts. 

At  the  conclusion  of  the  argument  we  declared  our  opinion, 
that  the  action  was  rightly  brought  against  the  defendants,  in- 
asmuch as,  if  the  the  provisions  of  the  agreement  of  the  17th  of 
June,  1857,  did  not  constitute  an  actual  partnership  between 
the  respective  companies  as  to  all  the  matters  embraced  by  it, 
still  they  came  within  the  rule  expressed  by  Lord  Cranworth  in 
Cox  V.  Jaicknian  Q) :  "  The  real  ground  of  liability  is,  that  the 
trade  has  been  carried  on  by  persons  acting  on  his  [the  defend- 
ants'] behalf;"  and  per  Lord  Wensleydale  to  the  same  effect  in 
the  same  case  (■).  In  our  opinion,  the  Great  Northern  Railway 
Company  became,  by  virtue  of  their  agreement  with  the  de- 
fendants, the  agents  of  the  latter,  to  make  the  contract  for  the 
192]  carriage  of  the  cow  with  the  plaintiff.  *We  reserved  for 
further  consideration  the  question  as  to  the  effect  of  the  ex- 
ception as  to  restiveness  contained  in  the  contract. 

It  was  contended  for  the  plaintiff,  that  although  the  effect  of 
the  reservation  was  to  relieve  thedefendantsfrom  liability  for  any 
injury  to  the  cow  arising  from  the  restiveness  of  the  animal 
during  the  receiving,  forwarding,  or  delivering  the  same,  yet 
it  did  not  relieve  them  from  liability  for  negligence  on  the  part 
of  the  defendants'  servants  in  the  delivery  of  the  cow;  and  wo 
are  all  agreed  that  such  is  the  true  effect  of  the  contract. 

But  it  was  further  contended,  that  we  ought  to  draw  the  in- 
ference that  there  was  negligence  on  the  part  of  the  defendants' 
servants  in  the  delivery  of  the  cow  under  the  circumstances 
above  stated :  and  with  regard  to  this  contention  on  the  part 
of  the  plaintiff  a  difference  of  opinion  amongst  the  members  of 
the  court  arises.  It  was  suggested,  in  the  lirst  place,  that  the 
porter  in  charge  of  the  landing  place  was  too  hasty  in  unfasten- 
ing the  door  of  the  truck,  after  he  had  been  warned  by  the 
owner  that  if  he  did  so,  the  cow  would  run  slap  at  him ;  secondly, 

08  H.  L.  C,  at  p.  30G.  (»)  8  H.  L.  C.  at  p.  815. 
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that  he  ought  to  have  waited  until  other  animals  had  been  un- 
loaded from  the  trucks,  which  might  have  had  the  eftect  of 
calming  the  restiveness  and  excitement  of  the  cow ;  and,  third!}-, 
that  the  chains  of  the  posts  dividing  the  landing  yard  from  the 
line  of  rails  were  some  of  them  down. 

Kow,  I  am  of  opinion  that  there  is  nothing  in  any  of  these 
suggestions,  or  in  the  facts  as  they  appear  on  the  judge's  notes, 
which  ought  to  induce  us  to  draw  the  inference  of  negligence  on 
the  part  of  the  company's  servants,  which  frees  the  -case  from 
the  effect  of  the  reservation  as  to  restiveness  contained  in  tho 
contract  of  carriage.  I  think  that  the  effect  of  that  reserva 
tion  was  to  relieve  the  defendants  from  all  liability  arising  from 
the  restiveness  of  the  cow.  I  cannot  doubt  that  the  caicsa  causans 
of  the  injury  was  the  restiveness  of  the  cow.  The  contention 
of  the  plaintiff,  if  it  could  be  successful,  would  extend  instead 
of  diminish  the  liability  of  the  defendants  in  the  carriage  and 
delivery  of  such  animals,  as  it  would  require  the  company  not 
merely  to  provide  an  ordinary  and  reasonable  place  of  delivery, 
and  to  use  ordinary  and  reasonable  care  adapted  to  animals  in 
their  normal  condition,  but  the  limit  of  the  precautions  to  be 
♦adopted  by  the  defendants  would  necessarily  be  required  [193 
to  be  commendurate  with  the  excitement  and  restiveness  of  the 
cattle  to  be  delivered.  It  cannot,  I  think,  be  doubted  that  if 
the  cow  in  the  present  case  had  not  been  restive  within  the 
meaning  of  the  reservation  in  the  contract,  the  place  of  delivery, 
and  the  course  adopted  by  the  company's  servants,  would  have 
insured  the  safe  delivery  of  the  cow.  The  place  of  delivery  was 
the  usual,  and,  under  ordinary  circumstances,  a  suitable  place 
for  delivery. 

It  is  not  pretended  that  the  porter  in  charge  was  in  any  sense 
an  improper  or  incompetent  person  to  supermtend  the  delivery 
of  cattle,  and  most  probably  he  had  had  great  experience.  Was 
there  then  any  duty  on  his  part  to  delay  the  delivery  of  the  cow, 
becaiise  at  the  moment  he  was  untastening  the  door  of  the  truck, 
the  owner  of  the  cow  said  to  him,  "  Don't  let  that  cow  out ;  if 
you  do,  she*ll  go  slap  at  you"  ?  If  the  porter  in  charge  was  to 
govern  the  discharge  of  his  duty  by  such  an  intimation  of  per- 
sonal danger  so  conveyed,  the  business  of  the  company  would 
be  greatly  impeded.  That  the  cow  in  question  was  not  the  only 
beast  to  be  delivered  is  manifest,  not  only  from  the  evidence, 
but  from  the  suggestion  made  by  the  plaintiff's  counsel  that 
the  porter  ought  to  have  delayed  the  delivery  of  that  cow  until 
other  cattle  had  been  tintaden.  How  long  was  the  delay  to 
last  ?  Was  it  to  be  co-extensive  with  the  restiveness  of  the 
animal  ?    Was  the  business  of  the  company  to  suffer  indefinite 
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delay  and  inconvenience  because  the  plaintiff  had  chosen  to  send 
a  cow  in  an  unfit  condition  ? 

According  to  the  contention  on  the  part  of  the  plaintiff,  the 
reservation  in  the  contract,  instead  of  relieving  the  company  and 
restricting  their  liability,  would  positively  extend  it,  and  instead 
of  expressing  that  the  company  would  not  be  liable  for  injury 
arising  from  the  restiveness  of  such  animals,  would  be  construed 
to  mean  that  '^  restive  cows  will  be  treated  with  unusual 
care/'  Sarely  it  cannot  be  contended  that  the  delay  was  to  be 
co-extensive  with  the  excitement  of  the  cow,  or  that  other  ser- 
vants were  to  be  drawn  from  other  duties  to  assist  in  the  de- 
livery, or  that  other  cattle  should  be  unloaded  out  of  turn  for 
the  purpose  of  quieting  this  restive  cow.  Only  one  other  sug- 
194]  gestion  of  negligence  was  made,  *viz.,  that  the  chains 
were  down ;  the  answer  to  that  is,  that  the  death  of  the  cow 
was  in  no  respect  due  to  that  fact. 

In  conclusion,  I  express  my  opinion,  that  the  porter  was  not 
bound  to  alter  the  usual  and  ordinary  course  of  delivery  by 
reason  of  what  was  said  by  the  plaintiff  as  to  the  probability  of 
liis  incurring  personal  danger,  but  that  it  was  his  duty  to  exer- 
cise his  own  judgment  as  to  any  danger  resulting  from  letting 
out  the  cow,  and  if  he  did  so  honestly,  it  cannot  be  imputed  as 
negligence  to  the  company.  I  further  think  that  the  true  effect 
of  the  company's  contract  was  to  take  ordinary  and  usual  and 
reasonable  means  of  deliveringr  cattle  sufficient  and  reasonable 
for  cattle  in  their  normal  condition,  but  that  they  were  not,  un- 
der the  contract  in  question,  obliged  to  depart  from  such  ordi- 
nary, usual,  and  reasonable  means,  because  the  cow  in  question 
was  restive,  excited,  and  unfit  to  be  delivered. 

I  agree,  therefore,  with  the  opinion  of.  my  brother  Cleasby, 
expressed  at  the  trial,  and  I  think  that  the  loss  of  the  cow  was 
wholly  attributable  to  her  character  and  conditions,  and  not  to 
negligence  on  the  part  of  the  company ;  and,  therefore,  that  the 
rule  to  enter  the  verdict  for  the  plaintiff  ought  to  be  discharged. 

Lush,  J. We  intimated  in  the  course  of  the  argument  our  opin- 
ion, that  the  action,  if  sustainable  at  all,  might  be  brought  either 
against  the  present  defendants  or  against  the  Great  ITortheni 
Company.  The  reasons  for  our  so  holding  have  been  stated  by  my 
brother  Mellor  in  his  judgment,  and  in  those  reasons  I  concur. 

The  case  was  not  submitted  to  the  jury,  but  leave  was  reserved 
to  the  court  to  enter  a  verdict  for  the  plaintiff,  if  the  court  should 
be  of  opinion  that  the  case  was  not  within  the  exception  of  restive- 
ness, and  if  any  liability  on  the  part  of  the  defendants  was  estab- 
lished. We  are  therefore  placed  in  the  position  of  a  jury  and 
bound  to  draw  our  own  conclusions,  and  say  whether  they  ought 
to  have  found  their  verdict  for  the  plaintiff  or  for  the  defendants. 
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It  is  upon  the  question,  what  is  the  proper  conclusion  to  be  drawn 
from  the  evidence,  that  the  difference  bewteen  us  arises. 

The  facts  lie  in  a  very  small  compass.  The  plaintiff  having 
bought  a  cow  in  the  market,  booked  her  at  Doncaster,  to  be 
earned  *by  rail  to  Sheffield,  where  he  resided,  he  and  his  [195 
man  traveling  as  passengers  by  the  same  train.  The  train  ar- 
rived at  Sheffield  between  six  and  seven  in  the  evening  of  the 
same  day,  the  16th  of  November,  and  the  cattle-trucks  were 
drawn  up  to  their  proper  place,  by  the  side  of  the  cattle-yard. 
The  plainti^  who  had  to  go  to  the  office  and  sign  a  receipt  for 
the  cow  before  he  was  permitted  to  take  her  away,  told  the 
porter  not  to  let  the  cow  out  of  the  truck  till  he  came  back. 
On  his  return  from  the  office  he  observed  the  porter  was  un- 
fastening the  truck.  He  called  out  to  him,"  Don't  let  the  cow 
out;  if  you  do,  she'll  go  slap  at  you."  The  porter  answered, 
*'  She'll  be  all  right  when  she  gets  out ;  close  the  gate,"  and 
proceeded  to  unbolt  the  door.  The  plaintiff  thereupon  left  the 
yard,  saying,  "  If  you  do  that,  I  shall  go  outside."  The  cow, 
being  let  out,  began  to  run  about  the  yard,  and  towards  a  spot 
where  she  might  have  got  on  to  the  line.  Being  driven  back 
by  some  persons  who  were  there,  she  ran  up  to  a  pig-pen  at  the 
other  end  of  the  yard,  and  leaped  over  the  rails  of  the  pen  on 
to  the  line,  where  she  was  run  over  and  killed  by  a  passing  train. 

The  fair  inference  from  these  facts  is,  I  think,  that  the  cow 
was,  while  in  the  truck,  in  so  excited  a  state  as  to  make  it  dan- 
gerous to  let  her  out  until  preparations  had  been  made  fo^  se- 
curing her  and  taking  her  away  in  safety,  which  is  what  I  infer 
the  plaintiff  intended  to  do;  and  that  the  warning  given  to  the 
porter,  though  it  intimated  only  danger  to  himself  as  the  con- 
sequence of  liberating  the  cow  at  that  moment,  must  or  ought 
to  have  conveyed  to  his  mind  that  other  mischief  might  happen 
if  the  animal  were  then  set  at  large. 

It  was  contended  for  the  defendants  that  there  was  no  evi- 
dence of  negligence,  and  that,  at  all  events;  the  company  were 
exonerated  Irom  liability  by  virtue  of  the  conditions  printed  on 
the  cattle-ticket,  and  by  which,  no  doubt,  the  plaintiff  was  bound. 

The  condition  relied  on  is  in  these  terms : 

"  The  company  give  notice  that  they  convey  horses,  cattle, 
sheep,  pi^,  and  other  live-stock  in  wagons,  subject  to  the  follow- 
ing conditions : — ^Ist.  That  they  will  not  be  responsable  for  any 
loss  or  injury  to  any  horse,  cattle,  sheep,  or  other  animal, in  the  re- 
ceiving, forwarding,  or  delivering,  if  such  damage  be  occasioned 
by  the  kicking,  plunging,  or  restiveness  of  the  animal." 

♦It  cannot,  I  think,  be  contended  that  this  condition  dis-  [196 
penses  with  the  use  of  reasonable  care  on  the  part  of  the  com- 
pany in  the  receiving,  carrying,  and  delivering  cattle,  any  more 
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than  the  exception  of  perils  of  the  sea,  in  a  bill  of  lading,  relieves 
a  shipowner  from  the  obligation  to  navigate  with  ordinary  skill- 
and  care.  The  exception  goes  to  limit  the  liability,  not  the 
duty.  It  is  the  duty  of  the  carrier  to  do  what  he  can,  by  rea- 
sonable skill  and  care,  to  avoid  all  perils,  including  the  excepted 
perils.  If,  notwithstanding  such  skill  and  care,  damage  does 
occur  from  these  perils,  he  is  released  from  liability ;  but  if  his 
negligence  has  brought  on  the  peril,  the  damage  is  attributable 
to  his  breach  of  duty,  and  the  exception  does  not  aid  him  :  see 
Phmips  V.  Clark  (»). 

The  precise  degree  of  care  which  it  is  the  duty  of  a  carrier 
to  use,  in  delivering  the  goods  entrusted  to  him,  must  depend 
upon  and  vary  with  the  nature  and  condition  of  the  thing  car- 
ried, and  the  ever-varying  circumstances  under  which  the  deliv- 
ery takes  place.  Some  goods  require  much  more  tender  hand- 
ling than  others;  some  animals  much  more  care  and  manage- 
ment than  others,  according  to  their  nature,  habits^  and  condi- 
tions; and  the  line  of  conduct  which  the  carrier  should  propose  to 
himself  is  that  which  a  prudent  owner  would  adopt  if  he  were 
in  the  carrier's  place,  and  had  to  deal  with  the  goods  or  animals 
under  the  circumstances  and  subject  to  the  conditions  in  which 
the  carrier  is  placed,  and  under  which  he  is  called  on  to  act. 

If  it  had  appeared  in  this  case  that  the  exigencies  of  business 
required  the  porter  to  discharge  the  cattle-trucks  immediately, 
or  that  the  plaintift' meant  to  put  upon  the  company  the  charge 
of  Ms  cow,  or  to  require  the  use  of  the  truck  for  an  unreasonable 
time,  the  case  would  have  borne  a  different  complexion  ;  but  I 
infer  that  all  which  the  plaintiff  wanted  was,  time  to  enable  him 
either  to  sooth  and  quiet  the  cow,  so  that  he  might  drive  her 
home,  or  to  secure  her  and  so  prevent  her  doing  mischief,  either 
to  himself  or  to  persons  who  might  come  in  her  way ;  igmd  the 
porter  could,  without^loss  or  inconvenience  to  the  company  or  any 
other  person,  have  kept  the  cow  in  the  .truck  for  that  reasonable 
time.  This,  I  think,  ne  was  therefore  bound  to  do,  and  that  as 
the  mischief  was  attributable  to  his  letting  her  at  large,  the  com- 
197]  pany  are  liable.  I  am,  *therefore,  of  opinion  that  the 
nonsuit  was  wrong,  and  that  the  verdict  ought  to  be  entered 
for  the  plaintiff  for  15i,,  the  statutory  value  of  the  cow. 

My  brother  Blackburn  concurs  in  this  judgment. 

Rule  absolute. 

Attorneys  for  plaintiff :  Pitman  ^  Lane^  for  Chxmbers  ^  SonSy 
Sheffield. 

Attornevs  for  defendants :  Cunliffe  ^  Beaumontjfor  Lingard  ^ 
Co.y  Manchester. 

l")  2  0.  B.  (N.S.),  156 ;  36  L.  J.  (C.P.),  168. 
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JLaW  Reports  8  Queen's  Bench,  202.] 

Jan.  24. 

♦Waugh  v.  Morris.  [202 

Oharterpariy,  ~  Contraet  —  Illegality  —  Mens  rea  —  T/ie  Contagious  Diseases 
(Animals)  Act,  1869  (32  db  33  Viet.  c.  70),  s.  78  —  Order  iih  CouncU  prohibiting 
ihs  Landing  of  Hay. 

By  a  cbarterparty  made  by  defendant's  agent  in  France  defendant  chartered 
plaintlft's  ship,  and  it  was  stipulated  that  the  ship  should  load  a  cargo  of  pressed 
nay  at  T.,  in  France,  and  proceed  direct  to  London  ;  and  all  cargo  was  to  be 
l>rought  and  taken  from  ship  alongside.  Defendant's  agent  verbally  told  the 
master  that  the  consignees  would  require  the  hay  to  be  delivered  at  a  particular 
wharf  in  the  port  of  London,  to  which  the  master  assented.  On  arriving  in  that 
port  the  master  was  nnable  to  land  the  hay  at  the  wharf  by  reason  of  an  order  in 
council  under  the  Contagious  Diseases  (Animals)  Act,  1869,  forbidding  hay  from 
a  French  port  to  be  landed  in  the  United  Kingdom.  The  order  had  been  made 
before  the  charterparty  was  entered  into,  but  neither  party  knew  of  it.  After 
some  delay  defendant  received  the  hay  from  alongside  tlie  ship  into  another  ves- 
sel, and  exported  it.  There  was  no  legal  obstacle  to  doing  this,  but  eighteen 
days  were  allowed  by  the  defendants  to  elapse  beyond  the  lay  days.  The  plaint 
iff  having  brought  an  action  for  this  detention  of  his  ship,  the  defendant  contended 
that  the  contract  was  for  an  illegal  purpose,  and  therefore  void : 

Held,  that,  although  it  was  the  intention  of  the  parties,  when  the  charterparty 
was  entered  into,  to  land  the  hay  at  London,  yet  as  the  contract  was  not  made 
knowingly  with  the  intention  to  violate  the  law,  and  as  it  could  be  carried  out 
(as  it  ultimately  was)  without  violating  the  law,  it  was  not  void ;  and  defendant 
was  therefore  liable  for  the  demurrage. 

Declaration  on  a  charterparty,  by  which  plaintiflT's  ship  Cas- 
tor was  chartered  by  one  Jacques,  for  a  voyage  from  Trouville 
to  London,  under  which  seventeen  bales  of  pressed  hay  were 
shipped,  according  to  terms  of  bills  of  lading,  by  which  the  hay 
was  to  be  delivered  at  the  port  of  London  to  order,  which  bills 
were  ^endorsed  to  defendant,  claiming  eighteen  days  de-  [203 
murrage  at  London  beyond  the  lay  days,  at  505.  a  day,  as  per 
charter. 

Pleas,  inter  cdia^  7 :  That  Trouville  is  a  place  in  the  territory 
of  the  French  Republic,  and  that  the  hay  agreed,  under  the 
charterparty  and  bill  of  lading,  to  be  loaded  on  board  the  plaint- 
iflPs  vessel,  was  hajr  to  be  loaded  at  Trouville,  and  that  by  the 
charterparty  and  bill  of  lading,  the  plaintiff  agreed  to  bring  the 
hay  so  loaded  at  Trouville  into  a  port  of  Great  Britain,  to  wit, 
Loudon,  and  to  deliver  the  same  there,  in  accordance  witb  the 
usage  and  custom  of  the  port,  that  is  to  say,  to  land  the  hay  at 
a  proper  landing-place  within  the  port  of  London,  and  to  deliver 
the  same  when  so  landed  there.  That  at  the  time  of  the  mak- 
ing of  the  charterpartv  and  bill  of  lading,  during  all  the  time 
that  the  ship  with  the  hay  on  board  was  and  was  detained  in  the 

Eort  of  London,  there  was  in  force  an  order  in  council,  made 
y  Her  Majesty's  Privy  Council,  dated  the  9th  of  March,  1871, 
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Tinder  the  Contasious  Diseases  (Aniraals)  Act,  1869,  to  wit  i  1. 
*'  This  order  shall  take  effect  from  imme^liately  after  the  13th 
of  March,  1871,  and  words  in  thia  order  have  the  same  meaaing 
as  in  the  act  of  1869.  2.  Cattle  brought  from  any  place  in  the 
territory  of  the  French  Republic,  or  from  any  place  in  Belgium, 
shall  not  be  landed  at  any  port  or  place  in  Great  Britain  ...  4. 
The  following  articles,  brought  from  any  place  as  aforesaid,  shall 
.  not  be  landeaat  enyport  or  place  in  Qreat  Britain  .  .  .  -bay." 
And  at  the  time  of  making  the  charterparty  and  bill  of  lading, 
and  the  loading  the  said  hay,  and  bringing  the  same  in  the 
plaintiff's  ship  into  the  port  of  London  for  the  purpose  of  land- 
ing the  same  within  the  port,  according  to  the  said  custom  and 
nsage  of  the  port,  the  piaintiti'  was  a  British  subject,  and  was 
bound  by  the  provisions  of  the  a'^t  of  parliament,  and  of  the 
order  in  council. 

Issue  joined. 

At  the  trial  before  Cockbuni,  C.  J.,  at  the  sittings  in  London 
after  Hilary  Term,  1871,  the  plaintiff  had  a  verdict  for  45^.,  the 
amount  claimed,  being  for  eighteen  days  demurrage  at  bOs.  : 
with  leave  to  move  to  enter  a  verdict  for  defendant,  if  the  facts 
proved  the  plea  of  illegality. 

A  rule  was  afterwards  obtained  accordingly,  on  the  ground 
that  the  contract  sued  on  was  illegal,  and  could  not  be  enforced, 
204]  *beingforand  relating  to  an  illegal  purpose,  and  contrary 
to  the  statutes. 

The  facts  are  sufficiently  stated  in  the  judgment. 

Nov.  18,  1872.  Sutt,  Q.  C,  and  M.  E.  Wdster  showed  cause. 
The  rule  was  obtained  on  the  ground  that  the  contract  was 
illegal  and  voiA, ab  inilio,'by  reason  of  the  order  in  council,  made 
under  32  &  33  Vict.  c.  70,  s.  78  (');  but  that  is  not  so:  the 
order  onlyprohibits  the  landing;  there  is  nothing  illegal  in  the 
contract;  the  charterparty  is  to  London,  but  there  is  not  -one 
word  about  landing  in  it  or  in  the  bill  of  lading.  It  could, 
therefore,  have  been  carried  out  legally  at  once,  by  taking  the 
hay  direct  from  the  ship,  and  re-shipping,  which  was  ultimately 
done.  The  contract  was  not  necessarily  illegal,  and  certainly 
not  illegal  to  the  knowledge  of  the  parties.  If  it  can  be  carried 
out  legally,  each  party  is  bound  by  it :  Haines  v.  Sask  (') ;  Leiois 
V.  Davison  (*);  The  Teutonia  (').  The  customs  license  might 
have  been  obtained  immediately;  and  even  if  this  had  taken 
timfi  t^  procure,  the  defendant -would  be  liable  for  the  delay  ; 
.  Idle  {«). 
r.  21.  Mitward,  Q.C.,  and  Madacklan,  in  support  of  the 

e  port,  p.  206,  n.  (1). 

raant.,  S31. 

«.  b  W.,  6M.  M7. 
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rnle.  The  question  is  what  was  the  irttention  of  the  parties 
with  regard  to  the  hay  when  they  entered  into  the  charterpartv. 
This  intention  may  be  gathered,  not  only  from  the  contract  in 
the  charterparty,  but  may  be  supplied  by  parol  evidence  :  Col- 
lins V.  Blantem  (').  When  the  parties  entered  into  the  charter- 
party  it  must  have  been  their  intention  that  it  should  be  landed 
m  the  port  of  London.  The  charterparty  only  stipulates  that  the 
hay  shall  be  carried  to  London  ;  but  there  was  a  further  parol 
contract  with  the  master  that  it  should  be  landed  at  the  wharf 
at  Deptford  Creek,  The  master  was,  therefore,  bound  to  take 
the  ship  to  the  place  of  discharge  :  Brereton  v.  Chapman  (*) ;  The 
FeUx  (*).  The  parol  contract  and  charterparty  show-  that  the 
contract  was  illegal,  because  it  was  in  contravention  of  the 
statute  32  k  33  Vict.  c.  70,  s.  78,  *and  the  order  in  council  [205 
made  thereunder.  (^)  To  perform  the  contract  and  unload  the 
ship  would  have  been  an  illegal  act :  Elliott  v.  Bichardson  (*) ; 
Forster  v.  Taylor  (•) ;  and  the  license  afterwards  obtained  to  ex- 
port the  hay  does  not  pur^e  the  original  illegality  :  Mailer  v. 
Gernon.  (J)  It  was  clearly  illegal  to  perform  the  contract  as  the 
parties  intended  it  should  be  performed  :  Canard  v.  Hj/de  (*) ; 
and  as  the  vessel  never  was  taken  to  the  wharf  at  Deptford 
Creek,  and  the  lay  days  did  not  commence  until  the  vessel  was 
at  the  place  of  discharge,  the  plaintiff  cannot  recover  in  the 
action.  Car  adv.  vidt. 

Jan.  24.  The  judgment  of  the  court  (Cockburn,  C.J.,  Black- 
burn and  Mellor,  J  J.)  was  delivered  by 

Blackburn,  J.  This  is  an  action  brought  by  the  owner  of  a 
ship  against  the  charterer  for  detaining  the  ship,  in  which  the 
plaintiff  has  obtained  a  verdict,  subject  to  leave  to  move  to  enter 
the  verdict  for  the  defendant,  if  the  facts  proved  establish  a  plea 
of  illegality. 

On  the  trial  before  the  lord  chief  justice  the  material  facts 
appeared  to  be,  that  the  charterparty  was  made  in  France  on  the 
7th  of  October,  1871,  between  the  agent  of  the  defendant  and 
the  master  of  the  ship. 

By  the  charterparty  it  was  stipulated  that  the  ship,  then  at 
Trouville,  a  port  m  France,  should  there  load  a  cargo  of  pressed 
hay  and  proceed  therewith  direct  to  London  ;  and  a  term  in  the 
charterparty  was  to  the  effect  that  all  cargo  should  be  brought 
and  taken  from  the  ship  alongside.  (*) 

The  defendant's  agent  verbally  told  the  master  that  the  con- 

(*^  1  Sm.  L.  C.  263.  C)  8  Taunt..  394. 

n  7  Bing..  559.  (»)  2  E.  &  E.  1 ;  29  L.  J.  (Q.B.),  6. 

(»)  Law  Rep.,  2  A.  &  E.,  273.  (*)  Article  IV.  of    the  charterparty 

(*)  See  poet,  p.  206,  n .,  (1).  was :  "  Le  cJuirgement  sera  prit  a  tivrer 

(*)  Law  Rep.,  5  C.  P.,  744.  90u$  lepcUan." 

(•)  5  B.  &  Ad.,  887. 
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signees  would  require  the  hay  to  bo  delivered  to  them  at  a  par- 
ticular wharf  in  Deptford  Creek,  and  that  he  should  proceed 
there  on  his  arrival  in  London,  and  this  the  master  promised 
to  do. 

On  arriving  in  the  Thames  the  master  proposed  to  proceed  to 
the  wharf,  but  then  for  the  first  time  learned  that  by  an  order 
206]  in  *counciI,  made  under  the  authority  of  the  Cattle  Dis- 
eases Act  ('),  France  was  declared  to  be  an  infected  country,  and 
it  was  made  illegal  to  land  in  Great  Britain  any  hay  brought 
from  that  country.  He  could  not  therefore  proceed  to  the  wharf 
and  there  deliver  the  cargo,  for  that  would  have  been  landing  the 
hay,  and  illegal.  After  some  delay  the  defendant  received  the 
cargo  from  alongside  the  ship  in  the  river  into'another  vessel  and 
exported  it.  There  was  no  le^al  objection  to  this  being  done  (*), 
but  during  the  interval  eighteen  days  beyond  the  lay  days 
elapsed,  and  it  was  for  this  detention  that  the  plaintift* recovered. 

It  appeared  that  the  order  in  council  had  been  made  and  pub- 
lished before  the  charterparty  was  entered  into,  but  that  in  fact 
neither  the  master  of  the  ship  nor  the  defendant's  agent  was 
aware  that  it  had  been  made. 

A  rule  was  obtained,  which  was  argued  in  Michaelmas  term 
before  my  lord  chief  justice,  my  brother  Mellor,  and  myself, 
when  the  court  took  time  to  consider. 

We  are  of  opinion  that  the  rule  should  be  discharged.  The 
charterparty  provides  that  the  car^o  was  to  be  taken  from  along- 
side; and  that  being  so,  the  consignee  might  select  any  legal 
and  reasonable  place  within  the  port  at  which  to  take  it  from 
alongside.  He,  by  his  agent  in  France,  named  this  wharf,  which 
he  supposed,  erroneously,  to  be  a  legal  place,  and  the  master 
under  the  same  mistake,  assented  to  this,  as  indeed  he  would 
207]  bave  had  *  no  right  to  refuse,  if  it  had  really  been  a  legal 
place.  But  when  it  turned  out  that  the  defendant  had  named 
a  place  for  the  performance  of  the  contract  where  the  perform- 

O  By  32  and  33  Vict.  c.  70,  s.  78,  the  toms  are  liable  to  be  forfeited  ;  and  the 
privy  council  maj  from  time  to  time,  person  so  offending  shall  be  liable  to 
by  order,  make  such  regulations  as  they  such  [penalties  as  are  imposed  on  per- 
think  expedient  for  pronlbiting  or  regu-  sons  importing  or  attempting  to  import 
lating  the  landing  of  any  hay,  straw^  goods  the  importation  whereof  is  pro- 
fodder,  or  other  article  brought  from  hibited  by  the  acts  relating  to  the  cus- 
any  place  out  of  the  United  Kingdom,  toms,  without  prejudice  to  any  proceed- 
whereby  it  appears  to  the  privy  council  ing  against  him  under  this  act  or  any 
contagion  or  infection  may  be  conveyed  such  order,  but  so  that  no  person  be 
to  animals,  or  for  causing  the  same  to  punished  twice  for  the  same  offen  se. 
be  destroyed,  if  landed.  If  any  person  The  order  in  council  of  the  7th  of 
lands,  or  attempts  to  land,  any  hay,  March,  1871,  was  in  the  terms  set  out 
straw,  fodder,  or  other  article  in  contra-  in  the  7th  plea. 

vention  of  any  such  order,  the  same        (')  All   that  was  necessary  was  an 

shall  be  forfeited  in  like  manner  as  order  from  the  customs  for  permission 

foods  the  importation  whereof  is  pro-  to  transfer  the  hay  for  export  to  aoxne 

Ibited  by  the  acts  relating  to  the  cus-  other  vessel  named. 
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ance  was  impossible,  because  illegal,  that  did  not  put  an  end 
to  the  contract,  if  the  performance  in  any  other  waj  was  legal 
and  practicable.  In  the  present  case  the  performance  by  re- 
ceiving the  cargo  alongside  in  the  river  without  landing  it  at 
all  was  both  leffal  and  practicable.  See  The  Teutonia  (*),  a 
case  which  would  have  been  precisely  in  point,  if  the  order  in 
council  rendering  the  landing  ille^l  had  come  into  operation 
after  the  contract  was  made  instead  of  before. 

It  was  on  the  fact  that  the  order  in  council  existed  at  the 
time  the  contract  was  made  that  the  argument  for  the  defend- 
ant was  mainly  grounded. 

It  was  said  that  the  intention  of  both  parties  was,  that  the 
hay  was  to  be  landed,  that  therefore  they  intended  to  violate 
the  law,  and  that  it  may  be  shown  by  extraneous  evidence  that 
a  contract,  on  the  face  of  it  perfectly  legal,  is  void  because 
made  with  intent  to  violate  the  law,  and  that  ignorance  of  the 
law  makes  no  difference.  But  we  think,  in  the  first  place, 
that  it  is  a  mistake  to  say  that  the  plaintiff  intended  that  the 
hay  should  be  landed.  lie  no  doubt  contemplated  and  expected 
that  the  hay  would  be  landed,  for,  except  under  very  unusual 
circumstances,  hay  is  not  brought  into  the  Thames  for  any 
other  object;  but  all  that  the  shipowner  bargained  for,  and  all 
that  he  can  properly  be  said  to  have  intended,  was  that,  on  the 
arrival  of  the  ship  m  London,  his  freight  should  be  paid,  and 
the  hay  taken  out  of  his  ship.  If,  unexpectedly,  there  had 
arisen  a  great  demand  for  hay  abroad,  like  that  which  existed 
when  our  army  was  in  the  Crimea,  the  consignee  might  have 
transhipped  the  hay  and  exported  it  without  the  shipowner 
having  the  slightest  ground  for  complaining  that  his  intention 
was  frustrated.  We  agree  that  a  contract,  lawful  in  itself,  is 
illegal  if  it  be  entered  into  with  the  object  that  the  law  should 
be  violated;  if,  as  it  is  expressed  in  Fearce  v.  Brooks  (*),  it  is 
done  for  the  very  object  of  satisfying  an  illegal  purpose,  or,  as 
it  is  expressed  in  McKinneU  v.  Robinson  ^^),  "  for  tne  express  pur- 
pose ot  a  violation  of  the  law."  But  in  the  present  case  the 
shipowner  never  did  even  *contemplate  or  believe  that  [208 
the  defendant  would  violate  the  law.  He  contemplated  that  the 
defendant  would  land  the  goods  which  he  thought  was  lawful ; 
but  if  he  had  thought  at  all  of  the  possibility  of  the  landing 
being  prohibited,  he  would  probably  have  expected  that  the 
defendant  would  in  that  case  not  violate  the  law.  And  he 
would  have  been  right  in  fact  in  that  expectation,  for  the 
defendant  did  not  attempt  to  land  the  goods. 

We  quite  agree,  that,  where  a  contract  is  to  do  a  thing  which 

(»)  Law  Rep.,  4  P.  C,  171.  (»)  Law  Rep.,  lEx.,  213. 

(•)  8  M.  &  W.,  Rt  p.  442. 

6  Ekg.  Bep.]  26 
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cannot  be  performed  without  a  violation  of  the  law  it  is  void, 
whether  the  parties  knew  the  law  or  not.  But  we  think,  that 
in  order  to  avoid  a  contract  which  can  be  legally  performed,  on 
the  ground  that  there  was  an  intention  to  perform  it  in  an  il- 
legal manner,  it  is  necessary  to  show  that  there  was  the  wicked 
intention  to  break  the  law;  and,  if  this  be  so,  the  knowledge 
of  what  the  law  is  becomes  of  great  importance. 

No  one  could  for  a  moment  contend,  that  if  everything  which 
happened  in  France  had  happened  within  the  jurisdiction  of 
our  country,  the  plaintiff  and  defendant's  agent  could  have  been 
successfully  indicted  for  a  conspiracy  to  violate  the  law  by 
landing  these  goods :  for  there  would  have  been  a  want  of  mens 
rea.  And  it  seems  to  us  that  the  mens  rea  is  as  necessary  to 
avoid  a  contract,  which  can  be  legally  performed,  because  when 
it  was  made  it  was  with  the  object  of  satisfying  an  illegal  pur- 
pose, as  it  is  to  render  the  parties  criminally  responsible. 

SuU  discharged. 

Attorneys  for  plaintiff:  IfigledeWj  Ince^  ^  Greening. 
Attorneys  for  defendant:  Ashursiy  Morris j  ^  Co. 


[Law  Reports  8  Queen's  Bench,  244.] 
Feb.  17, 1873. 

244]    *  Swift  v.  Winterbotham,  P,  0.,  and  Goddard. 

False  Bepresentation^  Signaiure  of  Tarty  to  he  charged  — 9  Geo.  4,  c.  14,  #.  6  — 
Signature  by  agent  of  (Jompany  formed  under  7  Geo,  4,  6.  46  —  Principal  and 
Agent — Action  against  Joint  Tortfeasors, 

The  plaintiff  sued  W.  &  G.  Jointly,  for  a  false  representation  with  respect  to 
the  solvency  of  R.  The  defendant  W.,  was  sued  as  the  public  officer  of  a  banking 
compiany,  formed  under  7  Geo.  4,  c.  46,  and  the  defendant,  G.,  was  the  manager 
at  one  of  their  branches.  The  plaintiff  was  a  customer  of  the  S.  bank,  and  re- 
quested the  manager  of  that  bank  to  inquire  for  him  as  to  R/s  credit.  The 
manager  wrote  a  letter  addressed  to  "  the  manager  "  of  the  defendants*  banking 
company,  requesting  information  whether  R.  was  responsible  to  the  extent  of 
50,000^.  The  defendant,  G.,  wrote  a  letter,  which  he  si^ed  as  manager,  giving 
a  favorable  reply  as  to  R.'s  responsibility.  The  plaintiff,  in  consequence  of  this 
letter,  supplied  li.  with  goods,  ror  which  he  never  was  paid  in  consequence  of  R.'s 
insolvency.  The  statement  made  by  G.  was  false  to  his  knowledge.  The  de- 
fendants' banking  company  had  no  knowledge,  otherwise  than  through  G.,  that 
such  a  letter  had  been  written,  and  gave  him  no  express  authority  to  wHte  the 
letter,  but  the  writing  of  such  a  letter  was  an  act  done  within  the  scope  of  the 
general  authority  conferred  on  G.  as  manager : 

Held,  first,  that  the  signature  of  G.  as  manager  was  the  signature  not  merely 
of  an  agent,  but  of  the  defendants'  banking  company  itself^  and  therefore  the 
signature  of  the  party  to  be  charged  within  s.  6  of  9  Geo.  4,  c.  14,  s.  6,  so  as  to 
make  the  banking  company  liable  for  his  false  representation. 


VoL  VIIL]  HILARY  TBUM,  XXXVI  VICT.  203 

Swift  V.  Winterbotham.  1878 

Secondly,  that  the  letters  showed  that  the  eommanicatlons  were  between  the 
two  banks ;  and  the  representation  was  not  merely  the  representation  of  ^.  per- 
aonallj,  but  of  the  defendants'  banking  company. 

Thirdly,  that  inasmuch  as  it  is  usual  for  the  customers  of  a  bank  to  make 
inquiries  like  that  made  by  the  plaintiff,  it  must  be  taken  to  have  been  within 
the  contemplation  of  the  defendants  that  the  inquiry  as  to  R/s  solvency  might 
have  been  made  on  behalf  of  a  customer  of  the  S.  bank,  and  that  the  represen- 
tation might  be  communicated  to  him  ;  and  that  the  banking  company  and  Q. 
were  liable  to  the  plaintiff,  he  being  the  customer  who  had  made  the  inquiry. 

Fourthly,  that,  on  the  authority  of  Barwick  y.  EaglUh  Joint  Stock  Bank  (\Avr 
Rep..  3  Ex.  259),  the  banking  company  was  liable  for  the  false  representation  of 
its  manager,  made  in  the  course  of  conducting  the  business  of  the  iMink. 

Lastly,  that,  as  all  persons  directly  concerned  in  the  commission  of  a  fraud  are 
to  be  treated  as  principals,  the  banking  company  and  G.  might  be  sued  jointly. 

This  was  an  action  against  the  defendant  Winterbotham,  as 
registered  public  officer  of  the.Qloucestersbire  Banking  Com- 
pany, and  the  defendant  Goddard,  for  a  false  and  fraudulent 
representation  that  Sir  William  Russell  was  in  good  and  solvent 
circumstances.         , 

The  defendants  pleaded  separately  not  guilty. 

♦At  the  trial,  before  Cockburn,  C.J.,  at  the  sittings  in  [245 
London  after  Hilary  Term,  1872,  a  verdict  was  found  for  the 
plaintiff  for  2,937/.,  leave  being  reserved  to  move  to  enter  a  ver- 
dict for  the  nonsuit. 

A  rule  was  afterwards  obtained  on  behalf  of  the  defendant 
Winterbotham  on  the  ground  that  there  was  no  writing  signed 
by  the  bank;  that  the  defendant  Qoddard  was  not  the  agent  of 
the  bank  to  sign ;  that  the  bank  was  not  liable  for  a  false  repre- 
sentation by  the  defendant  Goddard ;  that  there  was  no  repre- 
sentation bv  the  bank  to  the  plaintiff;  and  that  there  was  no 
representation  by  the  bank,  or  false  statement  by  them ;  and  also 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence. 

A  rule  was  also  obtained  on  behalf  of  the  defendant  Goddard 
on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  and  on  the  ground  of  misdirection  in  the  lord  chief 
justice  in  not  telling  tne  jury  that  the  defendant  Goddard  had 
not  made  himself  liable,  the  representation  of  November  9th, 
1869,  not  bein^  signed  by  him  in  his  personal  capacity,  and  no 
misrepresentation  oeing  signed  by  him  within  Lord  Tenterden's 
Act  ('),  or  why  a  verdict  should  not  be  entered  for  the  defend- 
mtt,  Goddard,  on  the  ground  that  the  alleged  misrepresentation 
was  not  made  to  the  plaintiff,  and  that  the  Sheffield  and  Hallam- 

O  9  Geo.  4,  c.  14,  s.  6 :  "  That  no  to  the   intent  or   purpose   that  such 

action    shall  be  brought  whereby  to  other  person  may  obtain  credit,  money, 

charge  any  person  upon  or  by  reason  or  goods  upon,  [sic]   unless  such  re- 

of     any   representation    or   assurance  presentation  or  assurance  be  made  in 

made  or  given  concerning  or  relating  writing,   signed    by  the   party  to  be 

to  the  character,  conduct,  credit,  ability,  charg<^  therewith/' 
trade,  or  dealing  of  any  other  person 
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ehire  Bank  were  not  the  agents  of  the  plf^intiff  to  make  the  in- 
quiry contained  in  the  letter  of  the  8th  of  November,  1869. 

The  &ct8  of  the  case  and  the  arguments  sufficieixtly  appear  in 
the  judgment  of  the  court. 

June  5, 1872.  Dayy  Q.C.,  and  Edward  darkCj  showed  cause 
against  both  rules. 

June  6.  H.  Janies^  Q«C.,  Risdon  Bcnncitj  $LadJeuney  in  support 
of  the  rule  obtained  by  Goddard. 

246]  *June  7.  Sir  John  Karslake^  Q.C.,  Sir  George  Honyman^ 
Q.C.,  and  Ansiie,  in  support  of  the  rule  obtained  by  Winter- 
botham. 

The  following  cases,  in  addition  .to  those  mentioned  in  the 
judgment,  were  cited  :  on  the  point  that  the  action  was  founded 
on  a  representation  which,  under  9  Geo.  4,  c.  14,  s.  6,  must  be 
made  in  writing,  and  "  signed  by  the  party  to  be  charged  there- 
with :"  Scott  V.  ihstem  Counties  Ry.  Co.  (');  Kinysfora  y.  Great 
Western  Ry.  Co,  (*) ;  Jessel  v.  Bath  (^ ;  Ricfiardson  v.  Younge{*) ; 
on  the  point  that  the  representation  was  not  that  of  the  banking 
company,  but  of  Goddard  personally,  and  that  the  plaintiff  couUl 
n(»t  therefore  sue  the  banking  company  :  Western  Bank  of  Scot- 
land V.  Addie  Q ;  Natiomd  Exchange  Company  v.  Drew  (•) ; 
Ranger  v.  Great  \Vestern  Ry.  Co.  ^) ;  IfArcy  v.  Tamocr^  Kit  Hill^ 
i»  QiUington  Ry.  Co.  (*) ;  Barry  v.  Croskey  Q ;  Pilmore  v. 
llood  (**) ;  Pasley  v.  Freeman  (") ;  Blakemore  v.  Bristol  ^  Exeter 
Ry.  Co.  (").  Qur.  adv.  vult. 

Feb.  17.  The  judgment  of  the  court  (Cockburn,  C.J.,  and 
Quain,  J.),  was  delivered  by 

QuAiN,  J.  This  is  an  action  brought  by  the  plaintiff  against 
the  defendant  Winterbotham  as  the  public  officer  of  the  Glou- 
cestershire Banking  Company,  and  against  the  defendant 
Goddard,  who  was  the  manager  for  the  company  at  the  branch 
bank  at  Cheltenham,  for  a  false  representation. 

The  declaration  charged  the  defendants  with  making  a  joint 
false  representation  with  respect  to  the  credit  and  solvency  of 
one  Sir  W.  Russell,  whereby  the  plaintiff  was  induced  to  sell  to 
Kussell  certain  goods  for  which  the  plaintiff  has  not  been  paid 
in  consequence  of  Russell's  insolvency. 

The  defendants  severed  in  their  pleadings,  and  some  grounds 
of  defense  were  set  up  on  the  part  of  the  oank  which  were  not 
applicable  to  the  other  defendant. 


(')  12  M.  &  W.,  88.  (•)  Law  Rep.,  a  Ex.,  158. 

(»)  Law  Rep.,  2  Ex..  267.  (»»)  8  T.  K..  61 ;  2  Sm.  L.  C.  71, 6tb 


, ,  ,  , w  itep.i 

O  16  C.   B.  (N.S.),  761 ;  88  L.  J.        (•)  2  J.  &  H.,  1. 
(C.P.).807.  ('*)  6  Blng.  N.  C,  97. 


(*)  Law  Rep.,  6  Ch.,  478.  edit. 

(•)  Law  Rep..  1  H.  L.  Sc,  145.  (»•)  8    E.    &   B.,    1085 ;  .  27    I^    J 

(•)  2  Macq.,  108.  (Q.B.),  167. 

0)  5  H.  L.  C,  72. 
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♦The  facts  were  these.  The  plaintift*  having  been  [247 
asked  by  an  agent  of  Sir  W.  Russell  to  sell  some  iron,  of  the 
value  of  between  2000L  and  SOOOi.  to  Russell,  requested  a  re- 
ference as  to  his  credit,  and  was  referred  to  the  Cheltenham 
Branch  Bank  of  the  Gloucestershire  Banking  Company. 

The  plaintiff  being  a  customer  of  the  Sheffield  and  Hallam- 
shire  Bank  at  Sheffield,  requested  the  manager  of  that  bank 
to  make  the  inquiry  for  him,  and  in  consequence  of  that 
request,  the  manager  of  the  latter  bank  wrote  to  the  manager 
of  the  Gloucestershire  Banking  Company  at  Cheltenham  a  letter 
dated  the  8th  of  November,  1869,  of  which  the  following  is 
a  copy : 

^^  Sheffield  and  Hallamshire  Bank, 

"  Sheffield,  Nov.  8,  1869. 
"  Sir, —  I  shall  be  much  obliged  by  the  favor  of  your  opinion, 
in  confidence,  of  the  respectability  and  standing  or  Sir  W .  Rus- 
sell, Bart,  l^.P.  for  Norwich,  and  whether  you  consider  him 
responsible  to  the  extent  of  50,000/. 

"  I  am  yours  faithfully, 

"II.  J.  Wells, 

Sub-Manager 
"  The  manager  Gloucestershire  Banking  Company  Chelten- 
ham." 

To  that  letter  the  defendant  Goddard  replied  by  a  letter  dated 
the  9th  of  November,  1869,  which  is  as  follows  : 

"  Gloucestershire  Banking  Company, 

"Cheltenham,  9th  Nov.,  1869. 
"  The  Sheffield  and  Hallamshire  Bank,  Sheffield. 

"  Gentlemen, —  I  am  iii  receipt  of  your  favor  of  the  8th  instant, 
and  beg  to  say  in  replv,  that  Sir  W.  Russell,  Bart.,  M.P.  for 
Norwich,  is  the  lord  of  the  Manor  of  Charlton  Kings,  near  this 
town,  with  a  rent  roll,  I  am  told,  of  over  7000/.  per  annum, 
the  receipt  of  which  is  in  his  own  hands,  and  has  large  expec- 
tancies; and  I  do  not  believe  he  would  incur  the  liability  you 
name  unless  he  was  certain  to  meet  the  engagement. 

"  I  am,  gentlemen,  yours  faithfully, 

"  J.  B.  Goddard, 
"  Manager." 

*It  was  upon  the  representation  contained  in  this  letter  [248 
of  the  9th  of  Novemoer,  1869,  that  the  present  action  was 
founded. 

At  the  trial,  before  the  lord  chief  justice,  at  the  sittings  after 
Hilary  Term,  1872,  it  was  found  by  the  jury  that  the  repre- 
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Heutation  contained  in  this  letter  was  false  to  the  knowledge  of 
the  defendant  Goddard. 

The  banking  corapanj'  had,  however,  no  knowledge  (other- 
wise than  through  its  manager  Qoddard)  that  such  a  Tetter  had 
been  written,  and  gave  him  no  express  authority  to  write  the 
letter. 

The  jury  further  found  as  a  fact,  on  the  question  being  left 
to  them,  that  the  writing  of  such  a  letter  as  that  of  the  9th  of 
November,  was  an  act  done  within  the  scope  of  the  general 
authority  conferred  on  Qoddard  as  manager  of  the  branch  bank. 
On  these  findings  the  verdict  was  entered  for  the  plaintiff 
against  both  defendants  for  2937^. 

Both  defendants  moved  to  set  aside  this  verdict  on  the  ground 
that  it  was  against  the  weight  of  the  evidence;  but,  after  con- 
sidering the  oral  evidence  adduced  at  the  trial,  and  reading  all 
the  correspondence  which  passed  between  Sir  W,  Euspell  and 
the  defendants  respectively,  we  are  not  disposed  to  disturb  the 
verdict  on  any  of  the  questions  of  fact  left  to  the  lury. 

But  several  questions  of  law  were  raised  on  behalf  of  the  de- 
fendants respectively,  and  were  argued  before  us,  which  it  now 
becomes  necessary  to  dispose  of. 

It  was  first  objected,  on  the  part  of  the  banking  company, 
that  the  action  being  founded  on  a  representation,  which  under 
9  Geo,  4,  c.  14,  s.  6,  must  be  made  in  writing  and  signed  "  by 
the  party  to  be  charged  therewith,"  the  signature  of  Goddard, 
who  it  was  contended  was  at  best  only  an  agent  of  the  comp^iny, 
would  not  suflice  to  charge  the  company. 

For  this  contention  the  case  of  Hyde  v.  Johnson  (')  was  chiefly 
relied  on.  That  was  a  case  decided  on  the  Ist  section  of  the 
same  act,  which  enacts  that  no  promise  or  acknowledgment 
shall  sufiice  to  take  a  debt  out  of  the  statute  of  limitations  un- 
less it  is  contained  in  some  writing  "  signed  by  the  party 
chargeable  thereby;"  and  it  was  held,  that  under  that  enact- 
ment the  signature  of  an  agent  would  not  suflice,  although  in 
249]  that  case  the  a^ent  was  ♦  duly  authorized  to  sign  the  ac- 
knowledgment, and  It  appeared  that  the  defendant  could  not 
write.  In  the  judgment  of  the  court  the  chief  justice  refers  to 
the  various  sections  of  9  Geo.  4,  and  also  to  the  sections  of  the 
statute  of  frauds  as  as  in  pari  materid.  The  conclusion  at  which 
the  court  arrives  is,  that  whenever  the  legislature  intended  that 
the  party  to  be  charged  should  be  bound  by  the  signature  of 
his  agent,  there  was  an  express  enactment  to  that  effect,  and 
that  in  other  cases  the  signature  must  be  the  signature  of  the 
actual  party  to  be  charged.  This  case  was  confirmed  by  the 
same  court  in  Clark  v.  Alexander  (■),  and  in  another  case,  that 

0)  8  Scott,  289 ;  3  Bling.  N.  C.  776.  O  8  Scott's  N.  B.,  147. 
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of  Tonis  V.  Cuming  (').  In  the  latter  case,  an  act  of  parliament 
requiring  that  "  every  notice  of  objection  shall  be  signed  by 
the  person  objecting/'  the  law  as  laid  down  in  Hyde  v.  John- 
son  (')  was  a^in  acted  on ;  and  it  was  held  that  the  signature  by 
the  agent  of  the  "person  objecting"  was  not  sufficient  Since 
these  cases  were  decided  the  legislature  has  enacted  by  the  13th 
section  of  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20 
Vict.  c.  97),  that  the  signature  of  a  duly  authorized  agent  shall 
be  sufficient  under  the  1st  section  of  9  Geo.  4,  c.  14 ;  but  the 
law  as  expounded  in  Hyde  v.  Johnson  (')  still  remains  applicable 
to  the  6th  section  of  the  act. 

We  consider  ourselves  bound  by  these  decisions  to  hold — 
there  being  no  substantial  difference  between  the  language  as 
to  the  si^ature,  used  in  s.  1  and  in  s.  6— that,  in  an  ordinary  case 
of  principal  and  agent,  a  written  representation  within  s.  6  of  9 
Geo.  4,  c.  14,  signed  by  the  agent  alone  would  not  be  binding 
on  the  principal,  although  sucli  signature  was  duly  authorized 
by  him. 

But  it  is  contended,  on  the  part  of  the  plaintiff,  that  this  law 
is  not  applicable  to  the  present  case,  on  the  ground  that  the 
banking  company  "  the  party  to  be  charged  '*  can  sign  in  no 
other  way  than  by  its  agent  or  manager,  and  therefore  that 
either  the  signature  of  Goddard  is  in  fact  and  law' the  signature 
of  the  banking  company  within  the  6th  section  of  9  Geo.  4,  c. 
14,  or  that  where  the  principal  is  a  body  that  cannot  sign  in 
any  other  way  than  by  agent,  the  signature  of  the  agent — the 
only  signature  possible  in  the  circumstances — ^is  sufficient. 

*In  order  to  decide  the  question  it  becomes  necessair  to  [250 
investigate  the  constitution  of  the  banking  company,  it  appears 
that  the  Gloucestershire  Banking  Company  is  a  copartnership 
formed  nnder  7  Geo.  4,  c.  46,  for  the  purpose  of  carrying  on  the 
business  of  bankers  at  places  more  than  sixty-five  miles  from 
London.  The  company  is  not  a  corporation,  and  has,  therefore, 
no  common  seal.  It  is  a  copartnership  created  by  deed  or  ar- 
ticles of  copartnership  for  a  particular  purpose,  with  certain 
statutable  privileges.  It  can  sue  and  be  suea  onlv  in  the  name 
of  one  of  it»  public  officers,  and  in  all  litigious  business  the  com- 
pany is  represented  by  one  of  its  public  officers  who  must  be  a 
member  of  the  company;  and  individual  members  cannot  be 
sued  in  respect  of  transactions  with  the  company  till  a  judgment 
or  decree  has  been  first  obtained  against  the  company  through 
one  of  its  public  officers.  In  Powles  v.  Page  (*)  a  company 
established  under  this  act  was  considered  a  quasi  corporate 

(')  8  Soott'B  N.  R.,  910 ;  7  M.  &  G..  88.        O  3  C.  B.,  16. 
O  8  Scott,  289 ;  7  Bing.  N.  C,  776. 
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body  80  as  not  to  be  affected  by  what  may  bave  been  known  to 
any  individual  member. 

Tbe  act  contains  no  provision  as  to  tbe  manner  in  wbicb  the 
company  shall  make  or  sign  deeds,  contracts,  or  documents  of 
any  description.  It  confers  no  authority  on  the  public  officer 
to  bind  the  company,  but  makes  him  the  representative  of  the 
bank  only  for  litigious  purposes;  and  although  he  must  be  a 
member  of  the  company,  he  may  have  nothing  to  do  with  the 
management  of  its  affairs.  It  seems  obvious,  therefore,  from 
the  nature  of  its  constitution  as  a  fluctuating  and  numerous 
body,  that  the  company  cannot  affix  its  signature  to  documents 
otherwise  than  by  the  hand  of  some  individual  or  individuals 
who,  by  the  articles  of  copartnership,  are  appointed  to  represent 
the  general  body  in  such  matters. 

!Now  in  the  present  case  the  deed  of  copartnership  has  not 
been  produced,  and  all  that  we  have  to  inform  or  guide  us  as  to 
the  mode  in  which  the  company  signs  a  contract  or  written  rep- 
resentation like  the  present  letter  is  the  finding  of  the  jury, 
founded  on  the  evidence  as  to  the  practice  of  joint-stock  banking 
companies  given  on  the  trial,  that  it  was  within  the  authority  of 
Goddard  as  manager  of  a  joint-stock  banking  company  to  answer 
inquiries  made  by  another  joint-stock  company  respecting  the  re- 
251]  sponsibility  *of  a  particular  person,  and  consequently  that 
for  the  present  purpose  the  signature  of  Goddard  to  the  letter  of 
the  9th  of  November  must  be  taken  to  have  been  that  of  the 
company  itself;  and  as  the  deed  of  copartnership  was  not  pro- 
duced, we  may  fairly  infer  that  if  produced  it  would  have  con- 
firmed the  finding  of  the*  jury.  Ino  other  mode  of  signing  by 
the  bank  has  been  proved  before  us. 

Under  these  circumstances,  we  are  of  opinion  that  the  signa- 
ture of  Goddard  in  this  case,  signing,  as  he  does,  as  manager 
for  the  banking  company,  is  in  fact  the  signature,  not  merely 
of  an  agent,  but  of  the  banking  company  itself,  and,  therefore, 
the  signature  of  the  "  party  to  be  charged"  within  the  6th  sec- 
tion of  9  Geo.  4,  c.  14.  'W'e  may  add  that  this  question  cannot 
now  arise  with  respect  to  banking  copartnerships  or  other  joint- 
stock  companies  formed  under  the  Joint  Stock  Companies  Act, 
1862,  so  far  at  least  as  the  signing  of  contracts  is  concerned,  for 
the  87th  section  of  80  &  81  Vict,  c  181  enacts  that  "any  con- 
tract which,  if  made  between  private  parties,  would  be  by  law 
required  to  be  in  writing  and  signed  by  the  parties  to  be  charged 
therewith,  may  be  made  on  behalf  of  the  company  in  writing, 
signed  by  any  person  acting  under  the  express  or  implied  au- 
thority of  the  company.*' 

It  was  further  objected  on  behalf  of  the  banking  company 
that  the  representation  was  not  the  representation  of  the  bank, 
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but  of  Goddard  personally.  "We  think  there  is  no  foundation 
for  this  objection.  The  inquiry  was  made  by  the  Sheffield  Bank 
and  is  signed  by  its  sub-manager,  and  is  addressed  to  the  mana- 
ger of  the  Gloucestershire  Banking  Company,  and  the  reply  is 
signed  by  Goddard,  as  manager  of  that  bank.  We  think  it 
clear,  therefore,  that  the  communications  were  in  fact,  and  were 
intended  to  be,  communications  between  the  banks. 

The  next  point  relied  on  on  behalf  of  both  defendants  was 
that  the  representation  on  which  the  action  is  founded  was  made 
not  to  the  plaintiff,  but  to  the  Sheffield  and  Hallamshire  Bank, 
and  that  the  plaintiff,  therefore,  cannot  sue  upon  it;  that  the 
plaintiff' at  all  events  never  authorized  any  inquiry  as  to  whether 
Sir  W.  Russell  was  responsible  to  the  extent  of  60,000^. 

We  think  that  the  facts  as  proved,  and  as  they  must  be  con- 
sidered to  have  been  found  by  the  jury,  dispose  of  this  objection. 

The  plaintiff  was  a  customer  of  the  Sheffield  Bank,  and  it  was 
♦clearly  established  by  the  evidence  that  it  was  he  who  [252 
put  the  Sheffield  Bank  in  motion  to  make  the  inquiry,  and  that 
the  inquiry  was  ih  tact  made  on  his  behalf  and  for  his  benefit.  It 
is  true  that  he  was  proposing  to  trust  Sir  W.  Russell  only  to  the 
extent  of  between  20002.  and  30002. ;  and  that  it  would  have 
been  -sufficient  for  his  purpose  if  the  bank  had  inquired  in  re- 
spect of  the  responsibility  of  Sir  W.  Russell  to  that  extent.  But 
the  plaintiff  did  not  prescribe  to  his  bankers  how  or  in  what 
manner  they  were  to  make  the  inquiry.  He  did  not  say  to  them 
"inquire  if  Sir  W.  Russell  is  responsible  to  the  extent  of  2000/. 
or  8000/.,''  but  he  went  to  his  bankers  in  the  usual  manner,  and 
asked  them  to  inquire  generally  as  to  the  responsibility  and 
standing  of  Sir  W.  Russell ;  and  they  made  the  inquiry  in  the 
form  of  the  letter  of  November  8th,  asking  if  he  was  responsible, 
to  the  extent  of  50,0002.  On  these  facts  we  think  that  the  in- 
quiry was  made  on  behalf  of  the  plaintiff,  and  that  it  is  of  no 
consequence  that  the  Sheffield  Bank,  without  any  express  order 
from  the  plaintiff,  put  the  inquiry  in  the  form  of  asking  if  Sir 
W.  Russell  was  a  responsible  person  for  50,0002.  Nor  are  the 
defendants  at  all  prejudiced  by  the  form  of  the  inquiry ;  for,  of 
course,  if  Sir  W.  Russell  was  represented  to  be  a  responsible 
person,  for  50,0002.,  the  plaintiff  was  entitled  to  infer  that  his 
credit  must  be  good  to  the  extent  of  20002.  or  80002.  It  was 
further  proved  in  evidence  that  the  usual  way  for  customers  of 
a  bank  to  make  inquiries  of  this  description  is  through  the  bank, 
bankers  uniformly  refusing  to  answer  inquiries  made  by  private 
persons,  strangers  to  the  bank  from  which  the  information  is 
sought,  and  only  answering  those  made  by  other  bankers  ;  while 
it  is  notorious  amongst  bankers  that  such  inquiries  are  con- 
stantly made  on  behalf  of  customers.  We  think,  therefore,  that 
6  Eno.  Rep.]  27 
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it  must  be  intended  that  the  answers  to  such  inquiries  would  be 
sent  not  merely  for  the  use  or  benefit  of  the  bank  making  the 
inquiry,  but  for  the  use  and  benefit  of  the  customer  on  whose 
behalf  the  inquiry  is  made,  and  we  think  it  must  be  taken  in 
this  case  that  the  jury  have  so  found. 

These  facts  we  think  bring  the  present  case  within  the  law 
as  laid  down  in  Lavgridge  v.  Ijcvy  (*),  as  it  must  be  considered 
that  it  was  within  the  contemplation  of  the  defendants  when  the 
representation  was  made  that  it  would  or  might  be  communi- 
253]  cated  to  *the  customer  of  the  bank  on  whose  behalf  the 
information  was  sought ;  where  that  is  so,  and  the  person  to 
whom  the  false  representation  is  thus  communicated  acts  on  it 
»nd  sufiTers  damage  thereby,  he  is  entitled  to  maintain  an  ac- 
tion for  such  damage  in  the  same  manner  as  if  the  representa- 
tion had  been  made  directly  to  himself. 

It  is  now  well  established  that  in  order  to  enable  a  person 
injured  by  a  false  representation  to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should  be  made  to  the  plaintifi^ 
directly ;  it  is  suflicient  if  the  representation  is  made  to  a  third 
person  to  be  communicated  to  the  plaintifif,  or  to  be  communi- 
cated to  a  class  of  persons  of  whom  the  plaintifi:'i8  one,  or  even 
if  it  is  made  to  the  public  generally  with  a  view  to  its  being 
acted  on,  and  the  plaintift*  as  one  ot  the  public  acts  on  it  and 
suffers  damage  thereby.  We  think  that  the  law  on  this  subject 
is  correctly  stated  by  rollock,  C.B.  in  Bedford  v.  Bagshaw  (*)  as 
follows :  "  Generally  a  false  and  fraudulent  statement  must  be 
made  with  a  view  to  deceive  the  party  who  makes  the  com- 
plaint, or  at  all  events  to  deceive  the  class  to  whom  he  may  be 
supposed  to  belong,  although  he  may  not  be  individually  and 
particularly  intended.  There  must  always  be  evidence  that  the 
person  charged  with  the  false  statement  and  the  fraudulent  con* 
duct  had  in  his  contemplation  the  individual  making  the  com- 
plaint, or  at  all  events  that  the  individual  making  the  complaint 
must  have  been  one  of  those  whom  he  ought  to  have  been  aware 
h(B  was  injuring  or  might  injure  by  what  he  was  doing," 

In  the  present  case  it  has  been  proved  to  be  the  usage 
amongst  bankers  to  make  inquiries  of  this  kind  on  behalf  of 
their  customers,  and  we  think,  therefore,  that  when  Groddard 
wrote  the  letter  of  the  9th  of  November,  he  must  necessarily 
be  considered  to  have  known  and  contemplated  that  it  would 
or  might  be  communicated  to  the  customer  of  the  Sheffield 
Bank  (if  any)  on  whose  behalf  the  information  was  sought ; 
and  we  are,  therefore,  of  opinion  that  under  these  circumstances 
the  customer  (though  not  individually  known  to  Goddard)  — 
the  representation  having  been  communicated  to  and  acted  upon 

(')  3  M.  &  W.,  519.  0^29  L.  J,  (Ex.).  at  p.  65. 
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by  him,  and  he  having  been  injured  thereby  —  may  sue  upon  it. 

♦It  must,  however,  be  understood  that  our  judgment  is  [254 
confined  to  the  case  before  us^  namely,  the  case  of  the  customer 
at  whose  request  the  inquiry  was  actually  made,  and  that  it  is  not 
intended  to  apply  to  any  other  customer  to  whom  the  bank  may 
have  subsequently  communicated  the  contents  of  the  letter. 

For  these  reasons  we  think  that  the  plaintiff  is  entitled  to 
maintain  an  action  on  this  representation. 

Lastly,  it  is  contended  on  behalf  of  the  defendants,  that  the 
signature  of  Goddard  to  the  letter  of  the  9th  of  November  is 
not  sufficient  to  enable  the  plaintiff  to  bring  an  action  against 
both  defendants,  as  on  a  joint  false  representation,  on  the  ground 
that  if  it  binds  Goddard  personally,  then  it  does  not  bind  the 
bank  jointly  with  him;  or  that  if  it  binds  the  bank,  then 
Goddard  is  not  liable  jointly  with  the  bank.  It  was  further 
objected  on  the  part  of  the  bank  that  the  company  as  a  princi- 
pal was  not  liable  for  the  fraud  of  its  agent  Goddard,  unless  it 
authorized  the  commission  of  the  fraud,  or  ratified  it. 

As  to  this  last  point,  assuming  the  case  to  be  one  in  which  a 
principal  is  sought  to  be  made  liable  for  the  fraud  of  his  agent, 
we  consider  that  the  case  of  Barwkk  v.  The  English  Joint  Stock 
Bank  (^)  is  conclusive  to  show  that  the  banking  company  is 
liable  for  the  fraudulent  representation  of  its  manager  made  in 
the  course  of  conducting  the  business  of  the  company. 

As  regards  the  objection  that  the  defendants  cannot  be  sued 
together  as  for  a  joint  representation,  it  must  be  remembered 
that  this  is  an  action  of  tort,  and  in  such  actions  all  persons  liable 
for  the  commission  of  the  tort,  whether  principals,  agents,  or 
servants,  are  liable  to  be  sued  jointly.  In  CuJUen  v.  Thompson's 
Trustees  and  Others  (*),  Lord  Westbury . says,  "All  persons 
directly  concerned  in  tne  commission  of  a  fraud  are  to  be  treated 
as  principals,  no  party  can  be  permitted  to  excuse  himself  on 
the  ground  that  he  acted  as  the  agent  or  as  the  servant  of 
another."  Besides,  in  the  present  case,  we  hold  that  the  letter 
of  the  9th  of  Noveipber  is  signed  by  the  bank  as  well  as  by 
Goddard  personally,  and  that  as  the  verdict  establishes  that  the 
representation  was  false  to  the  knowledge  of  Goddard,  his 
knowledge  is  imputable  to  the  bank :  and  therefore  both  are 
liable  to  be  sued  jointly. 

♦For  these  reasons  we  are  of  opinion  that  both  rules  [255 
must  be  discharged,  and  that  the  plaintiff  is  entitled  to  our  judg- 
ment. Mules  discharged. 

Attorneys  for  plaintiff:  Harper  ^  Co. 

Attorneys  for  defendants :   Watcrhouse  ^  Winterbotham. 

C) Law  Rep., 2  Ex., 250.  O ^ M«^> ^^ 
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[Law  Reports,  8  Qaeen's  Beach,  255.] 
Feb.  1, 1873. 

[in  the  exchequer  chamber.] 
Dawkins  V.  Lord  Rokeby.* 

iibel  and  Slander — Privileged  CommunicatUm  —  Proceedings  of  C(ynri  of  In- 
quiry instituted  by  Commander-in-Chief  under  Articles  of  War  —  Evidence, 

A  court  of  inqaiiy,  iDBtitnted  bj  the  commander-in-chief  of  the  army  under  the 
Articles  of  War  to  inquire  into  a  complaint  made  bjan  officer  in  the  army,  though 
not  a  court  of  record,  nor  a  court  of  law,  nor  coming  within  the  ordinary  definition 
of  a  court  of  justice,  is  nevertheless  a  court  duly  and  legally  constituted  and  re- 
cognized in  the  Articles  of  War  and  the  Mutiny  Acts ;  and  statements,  whether 
oral  or  written,  made  by  an  officer  summoned  to  attend  before  such  court  to  give 
evidence,  are  absolutely  privileged,  even  though  they  be  made  maid  fide,  and 
with  actual  malice,  and  without  reasonable  and  probable  cause. 

Such  statements  are  part  of  the  minutes  of  the  proceedings  of  tlie  court,  which, 
when  reported  and  delivered  to  the  commander-in-chief,  are  received  and  held  by 
him  on  behalf  of  the  sovereign,  and  on  grounds  of  public  policy  cannot  be  pro- 
duced in  evidence. 

Bill  of  exceptions  to  the  ruling  of  Blackburn,  J.,  in  an  action 
for  libel  tried  in  the  Court  of  Queen's  Bench  at  Westminster, 
on  the  4th  of  February,  1871^ 

The  declaration  contained  two  counts.  The  first  for  writing 
and  publishing  of  the  plaintiff  as  follows :  "  On  every  occasion 
that  I  have  seen  him  in  the  presence  of  his  commanding  officers 
his  manner  has  betrayed  a  total  want  of  deference,  not  to  use  a 
stronger  term,  and  all  reports  have  represented  him  as  habitually 
insubordinate  ;"  and  also,  "  I  certainly  told  him  that  unless  he 
gained  more  self-command  and  behaved  with  more  respect  to 
those  under  whose  orders  he  served,  I  must  consider  him  unfit 
for  command,  as  I  did  for  his  present  position.  I  am  still  of 
that  opinion,  and  I  cannot  think  that  I  overstepped  my  duty  in 
expressing  it  clearly  to  him ;"  and  also, "  he  (the  adjutant-general) 
256]  then  asked  *whether  I  wished  the  lieutenant-colonel  (the 
plaintiff)  to  be  tried  for  insubordination.  I  answered,  I  had 
only  placed  him  under  arrest  because  I  could  not  permit  an 
officer  to  treat  me  with  marked  disrespect  in  the  presence  of  a 
great  many  junior  officers,  but  that  I  scarcely  believed  him  to 
))e  responsible  for  his  actions.  I  should  prefer  his  being  ad- 
monished and  released,  and  also  I  told  the  former  court  that 
which  I  again  repeat,  viz.,  that,  after  a  long  and  earnest  con- 
sideration of  all  that  has  passed,  I  reported  to  his  Royal  High- 
ness my  conviction  that  the  lieutenant-colonel  was  unfiX  to 
command," 

The  second  count  was  for  speaking  and  publishing  of  the 
plaintiff  words  nearly  identical  with  those  contained  in  the  first 
count. 

*See  Dawkins  r.  Lord  Paulet  L.R.,  5  Q.B.,  W. 
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Plea,  not  guilty,  and  issue  thereon. 

At  the  triral  to  prove  the  above  issue,  it  was  stated  to  the  jury 
l»y  counsel  for  the  plaintiff,  and  admitted  by  counsel  for  the  de- 
fendant, as  follows : 

1.  That  at  the  time  of  the  writing  and  publishing  of  the  words 
set  forth  in  the  first  and  second  counts  respectively,  that  is  to 
pay,  of  the  14th  of  February,  1865,  the  plaintiff  was  an  officer  in 
Her  Majesty's  army  holding  the  commission  of  captain  and 
lieutenant-colonel  in  the  first  battalion  of  the  Coldstream  regi- 
ment of  foot  guards,  and  the  defendant  was  an  officer  in  the 
army  holding  the  commission  of  lieutenant-general. 

2.  That  on  the  25th  of  May,  1860,  the  defendant  had  been  and 
was  an  officer  in  the  army  holding  Iler  Majesty's  commission 
as  lieutenant-general,  and  in  command  of  a  brigade  of  the  army 
including  the  regiment  of  foot  guards,  and  the  defendant  con- 
tinued to  be  the  commanding  officer  of  such  brigade  up  to  and 
until  the  2d  of  Jul^,  1860. 

3.  That  plaintiff  on  the  25th  of  May,  and  up  to  and  until  the 
2d  of  July  inclusive,  held  Her  Majesty's  commission  of  captain 
and  lieutenant-colonel  in  the  regiment  of  foot  guards,  and  was, 
during  all  that  period  of  time,  under  the  command  of  and  sub- 
ject to  the  orders  of  the  defendant  as  his  commanding  officer. 

4.  That  during  that  time  certain  regulation.s  and  orders  made 
by  Her  Majesty  relating  to  the  discipline  and  government  of  the 
army,  and  known  as  "  The  Queen's  Regulations  and  Orders  for 
the  Army,"  were  and  still  are  in  force,  among  others  a  regulation 
as  *follows :  "  A  court  of  inquiry  may  be  assembled  by  [257 
any  officer  in  command  to  assist  him  in  arriving  at  a  correct 
conclusion  on  any  subject  on  which  it  may  be  expedient  for  him 
to  be  thorougly  informed.  With  this  object  in  view  such  court 
may  be  directed  to  investigate  and  report  upon  any  matters  that 
may  be  brought  before  it,  but  it  has  no  power  (except  when 
convened  to  record  the  illegal  absence  of  soldiers  as  provided 
for  in  the  Articles  of  War)  to  administer  an  oath  nor  to  compel 
xhe  attendance  of  witnesses  not  military."  And  a  further  regu- 
lation as  follows :  "  A  court  of  inquiry  is  not  to  be  considered 
in  any  light  as  a  judicial  body.  It  may  be  employed  at  the  dis- 
cretion of  the  convening  officer  to  collect  and  record  informa- 
tion only,  or  it  may  be  required  to  give  an  opinion  also  on  any 
proposed  question  or  as  to  the  origin  or  cause  of  certain  existing 
facts  or  circumstances;  specific  instructions  on  these  points  are, 
however,  always  to  be  given  to  the  court.  .The  proceedings  are 
to  be  recorded  in  writing  as  far  as  practicable  in  the  form  pre- 
scribed for  courts-marshal,  signed  by  each  member,  and  for- 
warded to  the  convening  authority  by  the  president" 

5.  That  on  the  8d  of  February,  1865,  it  was  directed  by  Field 
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Marshal  His  Royal  Higness  George,  Duke  of  Cambridge,  cora- 
mander-in-chief,  that  a  court  of  inquiry  should  be  held  for  the 
purpose  of  making  such  inquiries  and  affording  such  information 
as  hereinafter  mentioned  and  referred  to, 

6.  That  a  letter  summoning  such  court  of  inquiry  was,  on  the 
4th  of  February,  1865,  by  command  of  the  commander-iij-chief, 
sent  by  the  adjutant-general  to  Lord  F.  Paulet,  the  fit  and  pro- 
per person  to  be  charged  with  the  duty  set  forth  in  the  letter. 
The  letter  required  Lord  F.  Paulet  to  cause  certain  officers  there- 
in named  to  be  detailed  as  members  of  a  court  of  inquiry  under 
the  presidency  of  Sir  Alexander  Woodford. 

7.  That,  on  the  4th  of  February,  1865,  a  letter,  by  command 
of  the  commander-in-chief,  was  sent  by  the  adjutant  general  to 
Sir  Alexander  Woodford,  informing  him  he  was  appointed  presi- 
dent of  a  court  of  inquiry,  and  continued :  "  The  subject  which 
w^ill  be  submitted  for  your  investigation  arises  out  of  an  asser- 
tion,  frequently  repeated  and  insisted  on,  by  Lieut.  Colonel 
Dawkins,  that  certain  officers  under  whose  command  at  various 
times  he  has  been  placed  have  made  false  statements  of  facts  to 
258]  his  injury.  *Eepudiating  the  interpretation  which  the 
commander-in-chief  was  willing  to  place  on  these  words,  viz., 
*  that  Lieut  Colonel  Dawkins  alluded  to  opinions  and  conclusions 
on  the  part  of  those  officers  with  which,  being  unfavorable  to 
himself,  he  did  not  coincide,'  this  officer  has  insisted  on  giving 
the  more  offensive  interpetation  to  his  words,  as  will  be  seen 
by  the  correspondence  submitted  to  the  court.  Under  these 
circumstances  it  has  become  necessary,  injustice  to  the  officers 
who,  in  exercise  of  their  command,  have  from  time  to  time 
found  fault  with  Lieut  Colonel  Dawkins,  to  ascertain  whether 
Lieut.  Colonel  Dawkins  can  substantiate  his  charges  against 
them.  The  court,  therefore,  under  your  direction,  will  give, 
after  due  investigation,  their  opinion  as  to  the  validity  of  the 
charges  in  the  sense  in  which  Lieut  Colonel  Dawkins  presses 
them  against  his  superior  officers,  and  also  will  give  their  opinion 
upon  Lieut  Colonel  Dawkins'  conduct  generally,  as  evinced 
by  the  correspondence  submitted,  and  state  how  far  they  con- 
sider the  service  will  be  benefitted,  or  the  contrary,  by  placing 
Lieut  Colonel  Dawkins  in  command  of  a  battalion  of  Guards 
when  the  occasion  presents  itself." 

8.  That  the  court  of  inquiry  met  on  the  10th  of  February, 
1865,  and  proceeded  to  investigate  the  several  matters  submitted 
to  them  on  that  and  several  subsequent  days. 

9.  That  the  plaintiff,  as  such  officer,  appeared  before  such 
court  at  such  sittings,  and  made  statements  and  produced  and 
read  documents  in  reference  to  the  charges  and  to  the  matters 
60  referred  and  submitted  to  the  court  of  inquiry. 
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10.  That  the  defendant  as  such  officer  was  required  to,  and 
on  the  14th  day  of  February,  1865,  did  appear  before  the  court 
of  inquiry  to  be  examined  before  the  court  touching  the  matters 
so  referred  and  submitted  to  the  court,  and  was  examined  by  the 
plaintiff  and  by  the  court  respectively  touching  the  matters  so 
referred  and  submitted. 

11.  That  on  the  14th  of  February  the  defendant,  amongst  other 
statements  made  by  him  in  the  course  of  his  examination  before 
the  court,  made  to  the  court  the  several  statements  set  forth  in 
the  second  count  of  the  declaration.  And  afterwards,  and  after 
the  close  of  his  examination  before  the  court,  and  without  any 
request  by  the  court,  or  by  the  plaintiff,  or  by  any  other  person  to 
him  so  *to  do,  handed  in  to  the  said  court  a  written  paper  [259 
containing  the  words  set  forth  in  the  first  count,  which  was  re- 
ceived by  the  court. 

12.  That  the  plaintiff  applied  to  the  proper  military  authority 
in  that  behalf  for  a  court-martial  on  the  defendant  for  such  his 
conduct  towards  the  plaintiff;  and  such  military  authority 
having  power  to  grant  or  refuse  the  court-martial,  did  refuse  to 
summon  or  allow  the  same  to  be  held,  whereupon  the  plaintiff 
brought  the  present  action. 

13.  The  aforesaid  statements  and  admissions  having  been 
made  upon  the  trial  of  this  cause,  thereupon  the  counsel  for  the 
plaintiff  proposed  and  offered  further  to  give  in  evidence  and 
prove  that  the  defendant,  in  making  and  handing  in  the  said 
statements,  set  forth  in  the  first  and  second  counts  respectively, 
was  acting  mold  fide  and  with  actual  malice,  and  that  the  state- 
ments were  respectively  made  without  any  reasonable  or  pro- 
bable cause  for  the  same,  and  with  a  knowledge  on  the  part  of 
the  defendant  that  they  were  respectively  false. 

14.  Whereupon  the  counsel  for  the  defendant  interposed,  and 
insisted  that  even  if  the  evidence  proposed  and  oftered  to  be 
ffiven  by  the  plaintiff  were  given,  and  it  was  proved  that  the  de* 
iendant  in  making  the  statemetits  was  actii^  maid  fide  and  with 
actual  malice,  and  that  the  said  statements  respectively  were 
made  without  any  reasonable  or  probable  cause  and  with  a 
knowledge  on  the  part  of  the  defendant  that  they  were  respect- 
ively false,  still  the  action  would  not  lie. 

15.  And  the  judge  declared  his  opinion  that  the  evidence  so 
offered  to  be  given  by  the  plaintiff  was  immaterial  and  irrele- 
vant ;  and  that,  as  a  matter  of  law,  the  action  would  not  lie,  if 
the  verbal  and  written  statements  were  made  by  the  defendant, 
being  a  military  man,  in  the  course  of  a  military  inquiry  in  re- 
lation to  the  conduct  of  the  plaintiff  being  a  military  man,  and 
with  reference  to  the  subject  of  that  inquiry,  even  though  the 
plaintiff  should  prove  that  the  defendant  had  acted  maid  fide 
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and  with  actual  malice,  and  without  any  reasonable  and  pro- 
bable cause,  and  with  a  knowledge  that  the  statements  so  made 
and  handed  in  by  him  were  false;  and  the  judge  then  directed 
the  jury,  that  under  the  circumstances  so  stated  and  admitted  as 
260]  above  set  forth,  *as  a  matter  of  law  the  action  would  not 
lie,  even  though  the  plaintiff  should  prove  that  the  defendant 
had  acted  Tn^^^cZ  ^f^,  and  with  actual  malice,  and  without  any 
reasonable  or  probable  cause,  and  with  a  knowledge  that  the 
statements  so  made  and  handed  in  by  him  were  false.  And  the 
jurors,  by  the  direction  of  the  judge,  then  gave  their  verdict 
for  the  defendant  upon  the  issue. 

Feb.  13,  1872.  if.  Matthews,  Q.C.  {Holl,  with 'him),  for  the 
plaintiff,  contended,  that  primd  facie  an  action  lies  for  libel  or 
slander  unless  it  be  privileged ;  in  the  present  case,  there  being 
malice,  the  statements  were  not  privileged.  The  cases  show 
that  an  action  will  lie  for  acts  done  in  excess  of  authority  by  one 
military  man  to  another:  Grant  v.  SliardO);  Frye  v.  Oglei^)\ 
Moore  v.  Bastard {^)\  Reynolds  v.  Kenneayi^);  Wall  v.  M'- 
Namarai^);  Swinton  v.  Molloy{^);  Warden  v.  Bailey,{^)  The 
modern  doctrine  that  such  an  action  does  not  lie  is  founded  on 
Johnstone  v.  Sutton  (®) ;  but  the  reasoning  of  Lord  Mansfield  in 
that  case  is  dissented  from  by  Cockburn,  C.J.,  in  Dawkins  v. 
Lord  F.  Paulet,  (*)  Mome  v.  Bentinck  (*°)  only  decided  that  a  re- 
port of  a  court  of  inquiry  is  a  state  paper  —  that  decision  there- 
fore does  not  applv.  In  Diclcson  v.  l^iord  WUtani^^)  and 
in  Dickson  v.  Lord  Combermere  ('^,  the  question  of  malice 
was  left  to  the  jury.  In  Dawkins  v.  Ijord  Bokebyi^  there 
was  no  evidence  that  the  defendant  acted  maliciously,  and 
the  opinion  of  Willes,  J.,  though  entitled  to  weight,  was 
unnecessary.  Upon  the  principle  of  those  cases  an  action 
lies  for  defamatory  statements  if  the  defendant  acted  mala 
fide  and  with  actual  malice.  "So  action  will  lie  against  a  wit- 
ness for  uttering  defamatory  statements  in  the  course  of  a  judi- 
cial proceeding,  even  though  he  do  so  maliciously:  Revis  v. 
261]  *  -S/wi/A  (»^);  Fbyd  v.  Barker  (") ;  Bamport  v.  Sympson  (»•) ; 
nor  against  a  barrister,  Hodgson  v.  Scarlett.  (")    But  a  court  of 

(')  Cited  in  the  argoments  in  Warden  C)  4  Taant.|  67 ;  in  error,  4  M.  &  S., 

V.  BaUei/,  4  Taunt.,  at  p.  85.  400. 

O  Cited  by  Lawren(je,  J.,  in  Warden  O  1  T.  R.,  610 ;  1  Brown, P.  (J.,  76. 

Y.  BaOep,  4  Taunt.,  at  p.  87.  (•)  Law  Rep.,  5  Q.  B.,  at  p.  108. 

(■)  Cited  by  Mansfield,  C.J.,  in  War-  (*•)  SB.*  B.,  180. 

den  V.  Bailei/y  4  Taunt.,  at  p.  70,  and  re-  (>')  1  F.  &  F.,  419. 

ported  in  2  Macarthor  on  CourtsMar-  (")  8  F.  &F.,627. 

tial.  4th  ed.,  195.  (»)  4  F.  &  F.,-806. 

(•)  1  Wils.,  382.  (1*)  18  C.  B.,  126 ;  25  L.  J.  (C.P.).  105. 

(•)  ated  in  JohneUme  v.  Sutton,  1  T.  ('•)  12  Co.  Rep.,  23. 

H.  at  p.  536.  ('•)  Cro.  Eliz.,  680. 

O  Cited  in  Johnstone  v.  Sutton,  1  T.  (")  1  B.  &  Aid.,  232. 
B.,  at  p.  537. 
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inquiry  is  not  a  judicial  proceeding ;  it  is  not  to  be  considered 
in  any  light  as  a  judicial  body,  it  may  be  employed  at  the  dis- 
cretion of  the  convening  officer  to  collect  information  or  to  give 
an  opinion  :  Simraonds  on  Courts-martial,  chap  9.  It  is  like  a 
committee  of  a  club  inquiring  into  the  misconduct  of  a  servant, 
or  the  Benchers  of  the  Inns  of  Court  into  the  professional  con- 
duct of  one  of  its  members.  In  order  to  ascertain  whether  a 
court  of  inquiry  is  a  judicial  bod}'-,  it  is  necessary  to  examine 
its  constitution  and  the  functions  it  has  to  discharge ;  it  has 
none  of  the  incidents  of  a  judicial  body;  it  has  no  power  to  ad- 
minister an  oath,  and  no  indictment  for  perjury  can  be  preferred 
a^inst  a  witness ;  witnesses  therefore  who  attend  before  it  to 
give  evidence  are  not  absolutely  privileged,  but  only  privileged 
sub  modo,  that  is,  that  their  statements  are  not  privileged  if  they 
are  false  to  the  knowledge  of  the  persons  making  them.  Even 
if  the  oral  statements  of  a  witness  before  a  court  of  inquiry  are 

I  privileged,  the  privilege  does  not  extend  to  a  written  statement 
landed  in  by  a  witness  where  such  statement  is  false  to  his 
knowledge,  and  made  maliciously  and  without  reasonable  and 
probable  cause. 

Feb.  14, 1872.  Sir  J.  B.  Karslake,  Q.C.  {Archibald  and  Fiiz- 
maurice  with  him),  for  the  defendant,  contended  that  the  state- 
ments of  a  witness,  who  is  a  military  man,  and  is  required  to 
attend  before  a  court  of  inquiry,  directed  to  be  held  by  the 
commander-in-chief,  into  the  conduct  of  another  military  man, 
are  absolutely  privileged,  even  though  such  statements  are  made 
maliciously  and  without  reasonable  and  probable  cause.  And 
although  a  court  of  inquiry  is  not  a  court  of  record,  yet,  as  the 
witness  was  not  a  volunteer,  but  was  compelled  to  attend  and 
give  evidence,  the  statements  made  by  him  were  protected  on 
the  ground  of  public  policy,  and  no  action  would  lie  against 
him.  If  oral  statements  were  privileged,  then  a  written  state- 
ment handed  in  during  the  course  ot  the  inquiry  was  equally 
privileged,  as  there  was  no  valid  distinction  between  them.  He 
cited  lYay  v.  *Blackbum  {') ;  Scott  v.  Siansfield  (») ;  Hevis  [262 
V.  Smith  (*) ;  Henderson  v.  Broomhead  (*) ;  Dawidns  v.  Lord  jP. 
Paulei  r*). 

MatihewSy  Q.C.y  was  heard  in  reply.  Cur.  adv.  vuli. 

Feb.  1.  The  judgment  of  the  Court  (Kelly,  C.B.,  Martin, 
Bramwell,  Channell,  Pigott,  and  Cleasby,  B.6.,;  Byles,  Keat- 
ing, Brett,  and  Grove,  JJ.),  was  delivered  by 

Kelly,  C.B.  The  plaintiff  in  this  case,  a  colonel  in  the  army, 
having  been  reported  to  have  exhibited  on  several  occasions  a 

0)  3  B.  &  S.,  676.  O  4  H.  &  N.,  569 ;  28  L.  J.  (Ex.). 

O  Law  Rep.,  8  Ex.,  220.  360. 

ft  18  C.  B..  126;  26  L.  J.  (C.P.),  196.  (•)  Law  Rep.,  5  Q.  B.,  M. 

5  Eng.  Rep.]  28 
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want  of  deference  to  some  of  his  superior  officers,  and  to  have 
been  guilty  of  other  unofficerlike  conduct,  and  also  to  have 
made  certain  charges  against  several  of  his  brother  officers ;  His 
Koyal  Highness  the  commander-in-chief  was  pleased  to  direct 
that  a  court  of  inquiry  should  be  assembled,  and  that  the  matters 
should  be  inquired  into  and  reported  ppon  to  him.  A  court 
of  inquiry  was  held,  and  the  defendant  Lord  Rokeby,  also  an 
officer  of  rank  in  the  army,  was  required  to  attend,  and  did  ac- 
cordingly attend,  as  a  witness  before  this  court.  Being  examined 
as  a  witness,  he  gave  certain  vivd  voce  evidence ;  and,  when  the 
examination  was  closed,  handed  in  to  the  court  a  written  paper, 
containing  in  subatance  a  repetition  of  the  evidence  which  he 
had  given  by  word  of  mouth,  with  some  additions  upon  the 
same  subject ;  and  this  paper  was  received  by  the  court,  and  it 
must  be  presumed  formed  part  of  the  minutes  of  the  proceed- 
ings. A  report  was  duly  made  to  the  commander-in-chief,  and 
certain  consequences  followed,  but  which  do  not  appear  in  evi- 
dence on  this  record.  It  is,  however,  stated  that  the  plaintiff 
applied  to  the  proper .  military  authority  for  a  court-martial  on 
the  defendant,  and  that  such  military  authority,  having  power 
to  grant  or  to  refuse  the  said  court-martial,  did  refuse  to  summon 
or  allow  the  same  to  be  held.  Thereupon  the  plaintiff  brought 
the  present  action,  in  which,  in  the  first  count,  he  charges  the 
written  paper  above  referred  to  as  a  libel;  and,  in  the  second 
count,  the  vivd  voce  evidence  as  verbal  slander. 

The  above  facts  appear  to  have  been  admitted  at  the  trial;  and 
263]  *the  counsel  for  the  plaintiff  further  offered  to  prove  that 
the  defendant,  in  delivering  in  the  written  statement  and  giving 
the  vivd  voce  evidence,  acted  maid  fde  and  with  actual  malice, 
and  that  these  statements  were  made  without  any  reasonable  or 
probable  cause,  and  with  a  knowledge  on  the  part  of  the  de- 
fendant that  they  were  false.  I  need  scarcely  observe  that 
neither  the  charge  of  malice  and  willful  falsehood,  alleged  on 
the  part  of  the  plaintiff*  to  be  capable  of  proof  against  the  de- 
fendant, nor  any  charge  of  misconduct  of  any  kind  reflecting 
upon  the  plaintiff  is  to  be  taken  to  be  true :  such  charges  having 
been  merely  assumed  to  be  provable  for  the  purposes  of  argu- 
ment, and  in  order  to  raise  the  questions  to  be  determined  in 
this  cause.  Upon  these  admissions  and  allegations  the  defend- 
ant's counsel  insisted  that  the  action  was  not  maintainable,  and 
the  learned  judge  who  tried  the  cause  declared  his  opinion  tha 
tlie  evidence  so  offered  on  the  part  of  the  plaintiff  was  immaterial 
and  irrelevant,  and  that  as  matter  of  law  the  action  would  not 
lie,  if  the  verbal  an  1  written  statements  complained  of  were 
made  by  the  defendant,  being  a  military  officer  in  the  course 
of  a  military  inquiry,  in  relation  to  the  conduct  of  the  plaintiff, 
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he  being  also  a  military  officer,  and  with  reference  to  the  sub- 
ject of  that  inquiry;  and  Ibis  even  though  the  plaintiff  should 
prove  that  the  defendant  had  acted  maldjide  and  with  actual 
malice,  and  without  any  reasonable  and  probable  cause,  and 
with  the  knowledge  that  the  statements  made  and  handed  in  by 
him  as  aforesaid  were  /alse.  Thereupon,  the  counsel  for  the 
plaintiff  excepted  to  the  said  ruling  of  the  learned  judge,  and 
this  court  is  now  called  upon  to  decide  whether  such  exception 
shall  be  allowed. 

We  are  all  of  opinion  that  the  ruling  of  the  learned  judge  at 
the  trial  was  ri^ht,  and  that  the  exception  must  be  disallowed. 

The  authorities  are  clear,  uniform  and  conclusive,  that  no 
action  of  libel  or  slander  lies,  whether  against  judges,  counsel, 
witnesses  or  parties,  for  words  written  or  spoken  in  the  ordinary 
course  of  any  proceeding  before  any  court  or  tribunal  recognized 
by  law. 

The  principle  which  pervades  and  governs  the  numberless 
decisions  to  that  effect  is  established  oy  the  case  of  Floyd  v. 
Barker  (*),  and  many  earlier  authorities  from  27  Edw.  8,  pi.  15, 
*9  Hen.  4,  60,  pi.  9,  and  9  Edw.  4, 3,  pi.  10,  down  to  the  [264 
time  of  Lord  Coke ;  and  which  are  to  be  found  collected  in 
Yates  v.  Lansing  (')  and  in  Bevis  v.  Smith  (*).  These  two  de- 
cisions, Yates  V.  Lansing  (*)  and  Revis  v.  Smith  {^\  are  themselves 
direct  authorities  that  no  action  lies  against  parties  or  witnesses 
for  anything  said  or  done,  although  falsely  and  maliciously  and 
without  any  reasonable  or  probable  cause,  in  the  ordinary 
course  of  any  proceeding  in  a  court  of  justice.  Lord  Mansfield, 
in  Reg.  v.  Sldnner{*\  observes :  '*  Neither  party,  witness,  counsel, 
jury,  nor  judge  can  be  put  to  answer,  civilly  or  criminally,  for 
words  spoken  in  office."  Again,  AstUg  v.  Young  (*)  is  an  au- 
thority directly  in  point,  that  no  action  lies  upon  a  false  affida 
vit  sworn  in  a  proceeding  before  justices  of  the  peace  or  upon 
a  calumnious  statement  made  in  answer  to  such  an  affidavit. 
Lord  Mansfield,  t()ere  observing:  "  Show  that  a  matter  given  as 
evidence  in  a  court  of  justice  may  be  prosecuted  in  a  civil  action 
as  a  libel.  The  court  indeed,  oefore  which  such  evidence  is 
given,  may  censure  it."  And  further  on  :  "  And  as  to  the  rea- 
son of  the  thing,  there  can  be  no  scandal  if  the  allegation  is 
material,  and  if  it  is  not,  the  court  before  whom  the  indignity 
is  committed,  by  immaterial  scandal,  may  order  satisfaction, 
and  expunge  it  out  of  the  record  if  it  be  upon  the  record."  It 
has  been  argued,  however,  that  if  the  matter  deposed  to  be  false 
to  the  knowledge  of  the  deponent,  an  action  may  be  maintained  ; 

0)  12  Co.  R«p.,  23.  (*)  Lofft.  65. 

(•)  5  Job..  2^ ;  9  Job.,  395.  (•)  2  Burr.,  807. 
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and  the  argument  is  founded  upon  a  note  of  Holroyd,  J.,  in 
Hodgson  v.  Scarlett  Q.  But  the  whole  question  is  set  at  rest  by 
the  decision  of  the  Exchequer  Chamber  in  Henderson  v.  Broni- 
head  (*).  There,  as  here,  the  plaintift*  offered  to  prove  that  the 
matter  sworn  to  was  not  only  malicious  and  irrelevant,  but  false 
to  the  knowledge  of  the  witness.  But  Erie,  C.  J.,  and  the  whole 
court  were  unanimous  that  no  action  was  maintainable.  Crorap- 
ton,  J.,  expressly  held  that,  "  no  action  lies  for  words  spoken  or 
written  in  the  course  of  any  judicial  proceeding,"  and  that "  the 
rule  is  inflexible  that  no  action  will  lie  for  words  spoken  or 
265]  written  in  the  course  of  given  *evidence."  And  Crowder, 
J.,  referring  to  Bevis  v.  Smithy  heid  that  **it  was  a  matter  of 
public  policy  that  no  such  action  should  be  maintained." 

Finally,  in  Dawkins  v.  Lw'd  Rokeby  (*),  an  action  between  the 
present  parties  tried  before  the  late  Mr.  Justice  Willes,  that 
most  learned  and  lamented  judge,  in  alluding  to  the  very  evi- 
dence given  by  the  defendant  before  the  court  of  inquiry,  which 
is  the  subject  of  this  action,  observed  :  "  What  he  stated  before 
the  court  he  stated  in  the  capacity  of  a  witness;  and  assuming, 
apart  from  the  reasons  which  I  have  already  given,  that  no  ac- 
tion would  lie  against  him  for  what  he  did,  there  is  the  further 
overwhelming  reason  that  witnesses  are  protected  from  actions 
for  what  they  maj'^  have  stated  in  evidence  in  a  court  of  justice  ; 
otherwise,  everybody  in  the  witness-box  would  speak  in  fear  of 
litigation  ;  and  no  man  who  is  called  on  to  give  evidence  would 
be  safe  from  some  troublesome  action  being  brought  against 
him."  Upon  all  these  authorities  it  may  now  be  taken  to  be 
settled  law,  that  no  action  lies  against  a  witness  upon  evidence 
given  before  any  court  or  tribunal  constituted  according  to  law. 

But  it  is  insisted,  on  the  part  of  the  plaintiff,  that  a  court  of 
inquiry  is  not  a  court  of  law  or  a  court  of  justice,  and  that  wit- 
nesses before  such  a  court  are  not  within  the  protection  of  the 
law.  On  the  other  hand,  it  is  contended,  on  the  part  of  the  de- 
fendant, that  the  evidence  given  by  an  oflicer  in  the  army  before 
a  court  of  inquiry  is  a  privileged  communication,  and  cannot  by 
law  be  made  the  subject  of  an  action  for  defomation.  It  is 
further  objected  that  any  sticb  evidence  is  part  and  parcel  of  the 
minutes  of  the  proceedings  of  the  court,  which,  when  reported 
and  delivered  to  the  commander4n*chief,  are  received  and  held 
by  him  on  behalf  of  the  sovereign,  and  as  such  ought  not,  ex 
cept  by  Her  Majesty's  command  or  permission,  to  be  produced, 
and  are,  therefore,  wholly  inadmissible  in  evidence;  and  we  are 

(0  1 6.  &  Aid.  at  p.  245 ;  see  per  Alder-       O  4  H.  &  N.,  509 ;  28  L.  J.  (Ex.),  360. 
0OD.  B    in  Oim  V.  PUce,  9  M.  &  W.  at       (*}  4  F.  &  F.,  806. 
p.  858. 
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all  of  that  opinion,  and  hold  that  on  that  ground  also  the  excep- 
tion must  be  di8allow.ed. 

It  may  be  convenient  to  consider  this  point  at  once;  for  if  it 
appear  that  the  whole  matter  upon  which  the  action  is  founded, 
whether  the  written  statement  handed  into  the  court  or  the  oral 
♦testimony  of  the  defendant,  together  with  all  secondary  [266 
evidence  of  the  one  or  the  other,  is  inadmissible  by  law,  and 
ought  not  to  have  been  received  or  permitted  to  be  read  at  the 
trial,  it  is  difficult  to  see  how  the  action  can  be  maintained.  A 
court  of  inquiry,  though  not  a  court  of  record,  nor  a  court  of  law, 
nor  coming  within  the  ordinary  definition  of  a  court  of  justice, 
is,  nevertheless,  a  court  duly  and  legally  constituted,  ana  recog- 
nized in  the  articles  of  war  and  many  acts  of  parliament 

The  12th  section  of  the  articles  of  war  provides :  "  That,  if 
any  officer  shall  think  himself  wronged  by  his  commanding 
officer,  and  shall,  upon  due  application  made  by  him,  not  receive 
the  redress  to  which  he  may  consider  himself  to  be  entitled,  he 
may  complain  to  the  general  commanding-in-chief  of  our  forces 
in  order  to  obtain  justice;  who  is  hereby  required  to  examine 
into  such  complaint,  and  either  by  himself,  or  by  our  secretary 
of  state  for  war,  to  make  his  report  to  us  thereupon,  in  order 
to  receive  our  further  directions. 

Now  the  mode  in  which  the  commander-in-chief  examines 
into  any  such  complaint  is  by  instituting  a  court  of  inquiry. 
A  court,  therefore,  so  called  into  existence  has  all  the  qualities 
and  incidents  of  a  court  of  justice.  It  is  convened,  in  pursuance 
of  this  provision,  and  so  under  the  express  authority  of  parlia- 
ment, and  of  the*  queen's  regulations,  which,  as  set  forth  upon 
this  record,  provide  as  follows :  "  A  court  of  inquiry  may  be 
assembled  by  any  officer  in  command  to  assist  him  in  arriving 
at  a  correct  concliision  ot\  any  subject  on  which  it  may  be  expe- 
dient for  him  to  be  thoroughly  informed.  "With  this  object  in 
view  such  court  may  be  directed  to  investigate  and  report  on  any 
matter  that  may  be  brought  before  it ;  but  it  has  no  power  to  ad- 
minister an  oath  nor  to  compel  the  attendance  of  witnesses  not 
military."  From  this  it  follows  that  a  military  witness  is  com- 
pellable to  attend  and  to  give  evidence.  The  regulations  pro- 
ceed :  "  A  court  of  inquiry  is  not  to  be  considered  in  any  light 
as  a  judicial  body.  It  may  be  employed  at  th^  discretion  of  the 
commanding  officer  to  collect  and  to  record  information  only, 
or  it  may  be  required  to  give  an  opinion  also  on  any  proposed 
question.  The  proceedings  are  to  be  recorded  in  writing  as  far 
as  practicable  in  the  form  prescribed  for  courts  martial,  signed 
by  each  member,  and  forwarded  to  the  '''convening  au-  [267 
thority  "  (in  this  case  the  commander-in-chief)  "  by  the  presi- 
dent" 
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.  Under  these  regulations  officers  iu  the  army,  if  required  by 
competent  military  authority  to  attend,  are  compellable  to 
attend  and  give  evidence,  not,  indeed,  by  means  of  any  known 
legal  process,  or  under  any  penalty  imposed  by  law,  but  in 
obedience  to  the  duty  they  owe  to  the  sovereign,  and  under 
peril  of  dismissal  at  the  pleasure  of  the  sovereign  in  case  :>f 
disobedience.  The  evidence  so  given  is  in  truth  a  communica- 
tion made  at  the  command  of  the  sovereign,  through  the  com- 
mander-in-chief, by  a  military  officer,  to  an  assembly  consisting 
of  other  military  officers  upon  a  military  subject,  to  be  reported 
to  the  commander-in-chief,  and  by  him  to  the  sovereign ;  and 
all  this  in  strict  conformity  to  the  queen's  regulations.  There 
is,  therefore,  no  sound  reason  or  principle  upon  which  such  a 
witness,  called  upon  to  give  evidence  in  such  a  court,  should 
not  be  entitled  to  the  same  protection  and  immunity  as  any 
other  witness  in  any  of  the,  courts  of  law  or  equity  in  "West- 
minister Hall.  He  is  equally  compellable  to  appear  and  ^ve 
evidence,  and  punishable  in  case  of  refusal.  And  it  would  be 
unreasonable  and  unjust  to  hold  him  liable  to  a  heavy  punish- 
ment if  he  refuse  to  answer  the  question  put  to  him,  and  liable 
to  an  action  at  law  for  damages  if  he  answers  them  and  his 
answers  happen  to  reflect  upon  the  character  of  another.  It 
may  be  said  that  if  the  evidence  given  in  a  court  of  law  be  false, 
the  witness  is  indictable  for  perjury;  and  that  if  he  go  out  of 
his  way  to  slander  another  by  uttering  irrelevant  and  defama- 
tory matter,  he  may  be  fined  or  imprisoned  for  a  contempt  of 
court. 

But,  besides  that  no  punishment  inflicted  on  a  false  witness 
aftbrds  compensation  or  redress  to  the  party  injured,  a  witness 
before  a  court  of  inquiry,  if  he  defames  the  character  of  another 
by  false  and  malicious  statements,  whether  relevant  or  not  to 
the  matter  inquired  into,  is  equally  subject  to  punishment  with 
a  witness  in  a  court  of  law,  and  may  be  put  upon  his  trial  before 
a  court  martial,  and  if  found  guihy  may  be  dismissed  the  ser- 
vice, or  otherwise  dealt  with  as  justice  may  require.  And  in 
this  very  case  the  plaintiff  sought  redress  by  demanding  a  court 
martial  upon  the  defendant.  And  we  must  presume  that  his 
268]  '^complaint  was  shown  to  be  groundless  inasmuch  as  the 
court  martial  was  refused.  And  it  was  upon  this  refusal,  as  it 
should  seem,  that  be  brings  this  action  in  a  court  of  law. 

But  another  ground  on  which  this  action  must  fail,  and  which 
embraces  the  great  variety  of  cases  in  which  statements  made, 
whether  orally  or  in  writing,  are  privileged  and  protected,  is 
that  by  reason  of  the  occasion  on  which  they  are  made,  the 
making  of  them  is  not  such  a  publication  as  will  support  an 
action  for  libel  or  slander.     On  this  ground,  whatever  is  said. 
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however  false  or  injurious  to  the  character  or  interests  of  a 
complainant,  by  judges  upon  the  bench,  whether  in  the  superior 
courts  of  law  or  equity  or  in  county  courts,  or  sessions  of  the 
peace,  by  counsel  at  the  bar  in  pleaaing  causes,  or  by  witnesses 
in  giving  evidence,  or  by  members  of  the  legislature  in  either 
house  of  parliament,  or  by  ministers  of  the  crown  in  advising 
the  sovereign,  is  absolutely  privileged,  and  cannot  be  inquirea 
into  in  an  action  at  law  for  defamation.  The  case  of  Home  v. 
Beniinck  (*)  when  carefully  considered,  although  decided  upon  a 
bill  of  exceptions  to  the  rejection  of  evidence,  is  really  an  au- 
thority that  the  present  action  cannot  be  maintained ;  and, 
being  a  decision  of  the  Exchequer  Chamber,  may  be  taken  to 
have  settled  the  law  upon  this  important  subject. 

In  that  case,  as  in  this,  a  court  of  inquiry  had  been  held, 
touching  the  conduct  of  the  plaintiff,  convened  by  the  duke  of 
York,  then  commander-in-chief,  and  a  report  had  been  made 
and  delivered  personally  by  the  president  to  his  Roj'al  High- 
ness ;  and  the  action  was  brought  by  the  plaintiff  against  the 
president;  the  declaration  charging  the  report  as  a  libeU  The 
minutes,  consisting  of  the  evidence  and  the  report,  were  pro- 
duced at  the  trial  by  the  military  secretary  of  the  commander- 
in-chief,  and  it  was  objected  that  these  minutes  ought  not  to 
be  admitted,  and  could  not  be  read  in  evidence  on  behalf  of 
the  plaintiff.  Abbott,  C.J.,  held  the  evidence  inadmissible, 
and  it  was  rejected  accordingly.  The  plaintiff  then  offered,  as 
secondarv  evidence,  a  copy  of  the  minutes ;  but  this  was  also 
held  inadmissible,  and  rejected  by  the  lord  chief  justice.  Upon 
a  bill  of  exceptions  to  the  rejection  of  this  evidence,  the  case 
came  before  the  Exchequer  Chamber,  and  was  very  elaborately 
argued,  and  all  the  authorities  bearing  upon  the  points  in  ques- 
tions were  brought  *before  the  court  by  the  late  Mr.  [269 
Joshua  Evans.  The  court,  however,  disallowed  the  exception, 
and  their  judgment  clearly  shows  that  the  entire  proceeding  be- 
fore a  court  of  inquiry  is  privileged,  and  cannot  be  produced,  or 
read  in  evidence  upon  any  trial  at  law.  The  court  of  inquiry 
was  held  to  be  "  an  official  proceeding  directed  by  the  com- 
mander-in-chief, for  the  purpose  of  obtaming  information  which 
he  was  bound  to  obtain,  as  to  the  conduct  of  an  officer  holding 
a  commission  in  the  army,  and  in  furtherance  of  the  exercise  of 
his  public  duty,"  whatever  it  might  be  upon  the  result  of  such 
inquiry.  The  duty  of  the  then  defendant,  as  the  presiding 
officer,  was  held  to  be  imperative  upon  him,  and  the  report  which 
he  had  made  an  act  of  duty  imposed  upon  him  as  a  military  . 
man  by  his  superior  officer,  tne  commander-in-chief,  whose  order 
he  was  bound  to  obey.    It  is  impossible  to  deny  that  it  was 

(')  2  B.  &  B.,  130. 
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equally  a  duty  imposed  upon  the  defendant  in  the  present  case 
to  attend  as  a  witness,  and  to  give  evidence  upon  the  court  of 
inquiry,  as  called  upon  to  do  by  the  president  himself,  acting 
under  the  orders  of  the  commander-in-chief^  and  which  orders 
the  president  and  the  defendant  were  alike  bound  by  their  duty 
to  the  sovereign  to  obey.  And  it  was  observed  by  Dallas,  C.J., 
in  delivering  the  judgment  of  the  court  in  Home  v.  JBentmck  Q), 
that  it  was  impossible  not  to  see  that  the  plaintiff  in  that  case, 
when  he  became  an  officer  in  the  army,  in  point  of  fact  volun- 
tarily subjected  himself  to  that  court  of  inquiry  to  which  lie 
must  have  known  that  officers  in  other  instances  had  been  made 
amenable.  After  remarking  that  the  evidence  had  been  re- 
turned and  deposited  with  the  commander-in-chief,  the  chief 
justice  proceeds:  "The  question  then  is,  whether,  I  will  not 
say  Sir  Henry  Torrens  would  have  been  compelled  to  produce 
the  result  of  .this  inquiry,  but  whether  if  he,  under  a  mistake, 
had  been  disposed  so  to  do,  it  would  not  have  been  the  bounden 
duty  of  the  learned  judge  before  whom  the  cause  was  tried,  con- 
sidering that  this  document  was  a  secret,  not  a  privilege  of  the 
party  holding  it,  but  of  which  he  was  a  trustee  on  behalf  of  the 
public,  to  have  interposed  and  prevented  the  admission  of  such 
evidence."  And,  further :  ''  This  is  an  inquiry  to  be  made  by 
the  commander-in-chief  with  a  view  to  ascertain  what  the  con- 
duct of  the  party  suspected  might  have  been  ;  in  the  course  of 
270]  which  a  *number  of  persons  may  be  called  before  the 
court,  and  may  give  information  as  witnesses  which  they  would 
not  choose  to  have  disclosed ;  but  if  the  minutes  of  the  court  of 
inquiry  are  to  be  produced  in  this  way  on  an  action  brought  bv 
the  party,  they  reveal  the  name  of  every  witness,  and  the  evi- 
dence given  by  each.  ...  It  seems,  therefore,  that  the  recep- 
tion of  the  minutes  would  tend  directly  to  disclose  that  which 
is  not  permitted  to  be  disclosed ;  and,  therefore,  independently 
of  the  character  of  the  court,  I  should  say,  on  the  broad  rule  of 
public  policy  and  convenience,  that  these  matters,  secret  in  their 
natures,  and 'involving  delicate  inquiry  and  the  names  of  per- 
sons, stand  protected."  And,  finally :  "  It  seems  therefore  to  us, 
upon  the  broad  principle  of  state  policy  and  public  convenience, 
and  upon  the  principle  of  all  the  cases  cited,  that  the  chief  jus- 
tice of  the  Court  of  King's  Bench  was  perfectly  right  in  not 
suffering  these  minutes  to  be  brought  forward  at  the  trial." 
Surely  this  case,  the  decision  of  a  court  of  error,  is  a  conclusive 
authority  that  a  court  of  inquiry  is  a  tribunal  authorized,  recog- 
nized and  sanctioned  by  law,  and  that  the  proceedings  and  the 
minutes  of,  the  proceedings  of  such  a  court  are  privileged  against 
publication,  and  are  inadmissible  in  evidence  upon  the  trial  of 

0  3B.&B.,  atpp.  161, 164. 
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an  action  like  this.  We  cannot  doubt,  therefore,  that  if  the 
attention  of  the  judge  who  tried  the  cause  had  been  called  to 
this  decision,  although  the  parties  had  admitted  the  evidence  in 
question,  as  given  before  the  court  of  inquiry,  he  would  have 
felt  it,  to  use  the  language  of  Chief  Justice  Dallas,  ^^  his  bounden 
duty  to  have  interposed  and  prevented  the  admission  of  such 
evidence."  If,  then,  in  the  present  case,  the  evidence  of  the 
proceedings  before  the  court  of  inquiry  was  inadmissible  by  law, 
and  ought  never  to  have  been  permitted  to  have  been  produced 
in  court,  how  is  it  possible  that  this  action  can  be  mantained  ? 
But  there  is  another  and  a  higher  ground  upon  which  we  are 
of  opinion  that  the  defendant  is  entitled  to  the  judgment  of  the 
court.  The  whole  question  involved  in  this  cause  is  a  military 
question,  to  be  determined,  as  we  think,  by  a  military  tribunal, 
and  not  cognizable  in  a  court  of  law.  The  attendance  of  the 
defendant  as  a  witness,  the  duty  to  give  evidence  when  called 
upon,  the  validity  of  the  order  to  hold  a  court  of  inquiry,  the 
eftect  of  the  evidence  upon  the  military  character  and  upon  the 
military  rights  *and  liabilities  of  the  plaintiff,  and  indeed  [271 
of  the  defendant  likewise,  are  purely  questions  of  a  military 
nature.  The  evidence  itself  was  given  by  the  defendant,  a 
military  officer  in  his  military  capacity  upon  a  military  subject, 
at  the  command  of  his  military  superior,  and  concerning  the 
military  conduct  of  another  military  officer.  It  may  well  be 
that  the  truth  or  falsity  of  the  evidence  given  is  also  a  military 
question,  although  apparently  in  terms  a  question  of  fact;  and 
that  which  the  plaintiff  might  allege,  and  a  court  of  law  or  a 
jury  might  hold,  to  be  false,  a  military  tribunal  might  hold,  and 
rightly  hold,  to  be  true ;  as  if  the  defendant  had.  deposed  that 
he  haa  given  an  order  to  the  plaintiff*  which  it  was  his  dut^  to 
have  obeyed,  but  which  he  had  disobeyed.  The  order  might 
have  been  to  seize  a  battery,  and  the  plaintiff  might  have  al- 
leged that  he  had  done  all  that  could  be  done,  and  that  it  was 
impracticable,  and  that  the  defendant  knew  that  it  was  so ;  and 
a  jury  might  find  all  this  to  be  true.  But  an  assembly  of  mili- 
tary officers  might  hold,  and  justly  and  truly,  that  the  order 
might,  and  could,  and  ought  to  have  been  obeyed.  With 
reference,  therefore,  to  such  questions,  which  are  purely  of  a 
military  character,  the  reasons  of  Lord  Mansfield  and  the  othei 
judges  in  SuUon  v.  Johnstone  {^)^  and  the  cases  In  re  Manserghi^^ 
and  Grant  v.  Oould  (*),  Barvris  v.  Keppel  (<),  Keighly  v  Bell  Q, 
Dawldns  v.  Lord  Rokeby  (•),  and  Dawkins  v.  Lord  F.  Pavkt  (J) 

(«)  1  T.  R. .  403.  (*)  2  WilB.,  814. 

(•)  1  B.  &  S.,  400 ;  80  L.  J.  (Q.B.).  (*)  4  P.  &  P.,  768. 

296.  (•)  4  P.  &  P.,  806. 

O  2  H.  Bl.,  69.  C)  Law  Rep.,  5  g.  B.,  94. 
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are  all  authorities  to  show  that  a  case  involving  questions  of 
military  discipline  and  military  duty  alone  are  cognizable  only 
by  a  military  tribunal,  and  not  by  a  court  of  law. 

On  the  other  hand,  the  case  for  the  plaintiff,  when  attentively 
considered,  is  really  destitute  of  all  authority  to  support  the 
action.  No  one  decision  is  to  be  found  that  an  action  for  libel 
or  slander  is  maintainable  upon  evidence  given  before  any  tri- 
bunal constituted,  sanctioned,  or  recognized  by  or  according  to 
law.  There  is,  indeed,  in  the  eloquent  and  powerful  reasoning 
of  Lord  Chief  Justice  Cockburn  in  Dawkins  v.  Lord  F.  Paulet  (*), 
much  which  is  opposed  to  the  view  we  take  of  the  incompetence 
272]  of*  court  of  law  to  *deal  with  purely  military  questions 
arising  before  a  military  tribunal.  But  the  opinion  thus  de- 
livered, though  resting  upon  high  authority,  is  no  decision  upon 
the  question  before  us,  or  upon  any  cognate  question.  And  it 
is  satisfactory  to  us  to  feel  that  the  general  question  of  privi- 
lege,  as  applied  to  communications  between  military  authorities 
upon  military  subjects,  and  whether  before  a  military  tribunal 
or  otherwise,  though  governed,  and,  as  we  think,  for  the  present 
decided,  by  the  decisions  referred  to  in  the  Exchequer  Chamber, 
is  yet  open  to  final  consideration  before  a  court  of  the  last 
resort. 

It  remains  to  us  only  to  consider  two  cases  upon  which  the 
plaintiff  has  relied  as  authorities  in  his  favor.  And,  first. 
Warden  v.  Bailey  (*),  which,  however,  merely  shows  that  the 
adjutant  of  a  regiment  of  militia  has  no  authority  to  order  a 
private  to  attend  a  school  and  pay  ei^htpence  a  month  for  in- 
struction, and  that  trespass  lies  for  causing  him  to  be  imprisoned 
in  a  common  jail  for  disobedience  to  sucn  an  order.  This  was 
not  an  act  done  which,  though  in  excess,  was  in  the  exercise  of 
military  authority  or  in  the  discharge  of  military  duty,  but  was 
simply  a  wrongful  and  illegal  act,  without  any  color  of  law,  as 
if  an  officer  had  ordered  a  soldier  to  be  imprisoned  in  a  debtors' 
prison  for  non-payment  of  an  alleged  debt.  Dickson  v.  Lord 
Wilton  ('),  also  relied  upon  by  the  counsel  for  the  plaintiff,  is 
distinguishable  in  this,  that  the  libel  there  charged  was  a  com- 
munication made  by  the  defendant  to  a  higher  military  author- 
ity, not  in  any  proceeding  before  a  military  tribunal,  or  in 
obedience  to  the  order  of  a  superior  officer,  but  which,  though, 
as  he  alleged,  in  the  discharge  of  his  duty,  was  contended  by 
the  plaintiff  to  have  been  made,  and  was  in  fact  made,  volun- 
tarily and  of  his  own  accord.  But  were  the  facts  of  the  two 
cases  identical?  We  think,  with  the  majority  of  the  judges  in 
Dawkins  v.  Lord  F,  Paulet  (*),  that  the  motives,  as  well  as  the 

V)  Law  Rep.,  5  Q.  B.,  94.  O  *  Taunt.  67. 

(")  1  F.  &  F.,  419. 
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daty  of  a  military  officer,  acting  in  a  military  capacity,  are 
questions  for  a  military  tribunal  alone,  and  not  for  a  court  of 
law  to  determine. 

It  may  also  be  observed  that  the  case  of  Dickson  v.  Lord 
Wilton  (*)  was  a  mere  nisi  prius  decision,  and  not  reviewed 
upon  *motion  for  a  new  trial ;  and  that  the  ruling  of  Lord  [273 
Campbell,  that  the  communication  charged  as  a  libel,  though 
held  by  the  secretary  for  war  on  behalf  of  the  crown,  should  be 
produced  from  his  office  and  read  in  evidence,  was  directiv  at 
variance  with  the  judgment  of  the  Exchequer  Chamber  in  Iiome 
V.  Bentinck  (^ ;  and  the  decision  that  the  communication  itself 
was  for  the  consideration  of  the  jury  upon  the  question  of  malice 
was  inconsistent  with  the  great  mass  of  authorities  above  re- 
ferred to. 

On  these  grounds  we  are  all  of  opinion  that  the  exception  in 
this  case  should  be  overruled,  and  that  the  defendant  is  entitled 
to  the  judgment  of  the  court.  Judgment  for  (tie  defendant. 

Attorneys  for  plaintiff;  Guscote^  Wadhandj  ^  Daw. 
Attorneys  for  defendant :  JPVere,  Cholmdet/^  Foster^  ^  Frere. 

(0  P.  ft  P.  419.  O  2  B.  ft  B.,  130. 
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274]  *Lawrence  V.  Jenkins. 

Preseriptite  Obligation  to  maintain  Fence — Nature  of  the  Obligation  —  dm- 

sequential  Damage. 

Tlie  defendant  was  tlie  occupier  of  a  close  adjoining  a  close  occupied  by  tlie 
plaintiff.  The  defendant's  close  was  woodland,  and  he  sold  the  fallaf e  of  the 
timber  to  H.,  continuing  himself  to  occupy  the  close.  H.  felled  a  tree  in  a  negli- 
frent  manner,  so  that  it  fell  over  the  fence  between  the  two  closes,  and  made  a 
gap  in  it.  Two  cows  of  the  plaintiff  soon  afterwards  got  from  the  plaintiifs  close 
through  the  gap  into  the  defendant's  close,  and  fed  on  the  leaves  of  a  yew  tree 
which  had  l)een  felled  there  by  H.,  and  died  in  consequence.  The  defendant  had 
had  no  notice  of  the  fence  having  been  broken  down  before  the  escape  of  the 
plalntiff*s  cows.  There  was  evidence  tliat  the  defendant  and  his  predecessors  had 
for  more  than  forty  years  repaired  the  fence  (which  was  on  his  land)  between 
the  two  closes  whenever  repairs  were  necessary ;  and  that  for  the  last  nineteen 
years  the  fence  had  been  repaired  by  the  defendant  and  his  predecessors  upon 
notice  by  the  occupier  for  the  time  being  of  the  plaintiff's  close.  Whenever  the 
fence  was  so  repaired  it  was  for  the  purpose  of  preventing  cattle  on  the  plaintiff^s 
close  from  escaping  into  the  defendant's  close : 

Held,  that  the  evidence  showed  a  prescriptive  obligation  on  the  part  of  the  de* 
fendant  to  maintain  the  fence  so  as  to  keep  in  the  cattle  in  the  plaintiff's  close ; 
that  the  obligation  was  absolute  to  keep  up  a  sufficient  fence  at  all  times,  the  act 
of  God  or  m0  major  only  excepted,  without  any  notice  of  want  of  repair ;  that  the 
damage  was  not  too  remote ;  and  the  defendant  was  therefore  liable  to  the  plaint- 
ff  for  the  loss  of  the  cows. 

Case  on  appeal  from  the  County  Court  of  Monmouthshire 
holden  at  Newport. 
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♦TheplaintifTs  catise  of  action  was  thus  laid  in  the  plaint-  [275 
The  plaintiff  claims  40^.,  the  damages  sustained  by  reason  of  two 
of  his  cows,  on  or  about  the  27th  of  December,  1871,  being  killed 
from  eating  the  foliage  of  a  yew  tree,  which  had  been  recently 
felled  in  a  wood  of  the  defendant,  which  adjoins  the  plaintiff's 
land,  and  into  which  wood  the  cows  escaped  from  the  plaintiff's 
land  in  consequence  of  the  neglect  of  the  defendant  to  repair  a 
fence  belonging  to  him  dividing  the  wood  and  land,  and  which 
fence  the  defendant  of  right  ought  to  maintain  in  repair. 

The  plaintiff  was  possessed  of  and  occupied  a  close  of  land, 
and  the  defendant  was  possessed  of  and  occupied  another  close 
of  land,  being  woodland,  adjoining  the  close  of  the  plaintiff,  and 
separated  from  it  by  a  fence,  which  was  on  the  defendant's  close 
and  was  the  property  of  the  defendant. 

In  October,  1871,  the  defendant  sold  the  fallage  of  the  wood 
on  his  close  to  one  Hig^ns,  who  accordingly,  by  his  servants, 
felled  the  trees  and  underwood  growing  thereon  ;  but  the  de- 
fendant did  not  part  with  any  portion  of  the  soil  of  his  close, 
which  he  continued  to  occupy. 

A  short  time  before  the  27th  of  December,  1871,  the  servants 
of  Higgins  felled  a  beech  tree  standing  near  the  fence  in  such  a 
manner  that  it  fell  over  the  fence  and  broke  down  a  large  part 
of  it.  The  beech  tree  was  felled  in  a  negligent  manner.  Whilst 
the  beech  tree  lay  on  the  fence  the  branches  filled  up  the  gap 
made  by  its  full ;  but  a  few  days  afterwards  the  branches  were 
removed  by  the  servants  of  Higgins,  and  after  they  were  so  re- 
moved, until  the  27th  of  December,  there  was  a  considerable 
gap  or  opening  in  the  fence,  sufficiently  large  for  cattle  to  pass 
from  one  close  to  the  other,  during  all  which  time  the  fence  was 
out  of  repair ;  but  it  was  not  brought  to  the  knowledge  of  the 
defendant  or  his  bailiff  that  the  fence  had  been  so  broken. 

On  the  26th  of  December,  the  servants  of  Higgins  had  felled 
a  yew  tree  a  few  yards  from  the  fence  and  near  the  spot  where 
the  beech  tree  had  been  felled.  The  yew  tree  was  allowed  to 
remain  during:  the  night  of  the  26th  in  the  place  where  it  liad 
been  felled.  During  the  night  of  the  26th  the  plaintiff's  cows, 
then  being  lawfully  upon  the  plaintiff's  close,  escaped  through 
the  gap  in  the  fence  out  of  the  close  of  the  plaintiff  into  that  of 
the  *defendant,  and  in  the  morning  of  the  27th  they  were  [276 
found  on  the  close  of  the  defendant  near  the  yew  tree. 

About  midday  on  the  27th  the  cows  died ;  and  the  judge  found 
as  a  fact  that  they  died  from  eating  some  of  the  foliage  of  the 
yew  tree,  which  when  eaten  to  excess  is  destructive  to  cattle. 
At  that  time  of  the  year  there  was  very  little  verdure  or  green 
food  in  the  fields,  and  the  cows  from  being  foddered  on  dry 
food  were  the  more  inclined  to  browse  the  green  foliage. 
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Evidence  was  given  that  for  more  than  forty  years  the  fence 
had  been  repaired  whenever  repaii:s  were  necessary  by  the 
owners  and  occupiers  of  the  defendant's  wood ;  and  also,  that 
on  several  occasions  during  the  last  nineteen  years  the  fence 
had  been  repaired  by  the  defendant  and  his  predecessors  in  es- 
tate upon  notice  being  given  to  him  or  his  bailiff  by  the  occu- 
pier for  the  time  bein^  of  the  plaintiff's  close.  "Whenever  the 
fence  was  so  repaired  it  was  for  the  purpose  of  preventing  cattle, 
lawfully  being  in  the  plaintiff's  close,  from  escaping  out  of  it 
into  the  close  of  the  defendant. 

It  was  contended  for  the  plaintiff,  first,  that  the  facts  estab- 
lished an  obligation  on  the  part  of  the  defendant  to  repair  and 
keep  in  repair  the  fence  for  the  purposes  aforesaid;  secondly, 
that  the  damage  was  not  too  remote  to  enable  the  plaintiff  to 
maintain  this  action  ;  thirdly,  that  the  defendant  was  liable  in 
this  action.  Each  of  these  points  was  contested  by  the  defend- 
ant, who  also  contended  that  the  damage  was  attributable*  to  the 
felling  of  the  yew  tree,  relying  on  Butler  v.  Hunter  (*). 

The  judge  found  as  a  fact  that  there  was  an  obligation  on  the 
part  of  the  defendant  to  repair,  and  keep  in  repair  the  fence  for 
the  purpose  of  preventing  cattle,  lawfully  being  in  the  plaintiff's 
close,  from  escaping  out  of  the  same  into  the  close  of  the  de« 
fendant 

He  also  considered  that  the  damage  was  not  too  remote  to 
enable  the  plaintiff  to  maintain  this  action. 

The  judge  found  as  a  fact  that  the  escape  of  the  cows  from 
their  own  pasture  was  caused  by  the  negligence  of  the  servants 
of  Hiffffins,  either  in  not  so  felling  the  beech  tree  as  to  prevent 
its  falling  on  the  hedge,  or  if  that  was  not  preventiblej  in  not 
277]  *temporarily  fencing  round  the  gap  until  the  tree  could 
be  removed  and  the  gap  be  properly  stopped ;  and  he  was  of 
opinion  that  it  was  the  duty  of  Higgins  to  so  cut  and  remove  the 
wood  as  not  to  injure  the  rights  of  the  plaintiff.  He  also  found 
that,  neither  the  defendant  nor  his  bailiff,  to  whom  the  manage- 
ment of  this  woodland  was  entrusted,  received  notice  of  the  fence 
having  been  broken  down.  And  he  held,  on  the  authority  of 
Longmeid  v.  HolUday  (*),  and  Butler  v.  Hunter  (*),  that  Mr.  Higgins 
(and  not  the  defendant)  was  responsible  for  the  loss  of  the  cows, 
as  the  result  of  his  servants'  negligence ;  and  he  directed  a  non- 
suit to  be  entered. 

In  case  of  this  decision  being  reversed  on  appeal,  he  assessed 
the  plaintiff's  damages  at  40/. 

The  question  for  the  opinion  of  the  court  was,  whether  the 
defendant  is  liable  in  this  action. 

(«)  7  H.  &  N.,  826 ;  71  L.  J.  (Ex.),  214. 
0  7  H.  ^  N..  836 :  81  L.  J.  (Ex),  214. 
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Jan.  17.  Herschell^  Q.  C.  (with  bim  Petheram),  for  the  plaintiff. 
The  plaintiff's  cause  of  a<?tion  is  founded,  not  on  negligence, 
but  on  the  breach  by  the  defendant  of  the  prescriptive  obligation 
to  maintain  the  fence  for  the  plaintiff's  benefit.  This  obligation, 
which  is  called  in  Gale  on  Easements,  4th  ed.  p.  460,  a  spurious 
easement,  and  is  found  by  the  judge  to  exist  in  the  present  case, 
must  be  absolute  to  maintain  a  sufficient  fence  at  all  times;  and 
the  want  of  notice  is  immaterial :  see  the  precedent  in  Bullen 
and  Leak^  Pr.  P.,  pp.  829-330,  where  all  the  cases  are  collected. 
The  cases,  therefore,  on  which  the  judge  of  the  county  court 
relied,  have  no  application. 

Michael^  for  the  defendant.  Conceding  the  cause  of  action  to 
be  founded  on  the  prescriptive  obligation  to  fence  as  against  the 
plaintiff's  cattle,  still  the  defendant  cannot  be  held  liaole  with- 
out having  reasonable  time  to  mend  the  fence  after  notice  of 
the  defect.  This  notice  is  expressly  negatived  by  the  case,  and 
the  evidence  showed  that  for  nineteen  years  the  defendant  had 
repaired  only  after  notice.  It  is  clear  that  the  defendant  was 
not  liable  for  the  negligence  of  Higgins  or  his  servants.  He 
authorized,  it  is  true,  the  felling  of  the  trees,  but  not  the  felling 
of  this  particular  tree  in  the  way  it  was  felled.  In  Hole  v.  Sit" 
iingbourne  By.  Co,  (*),  *Pollock,  C.  B.,  after  putting  cases  [278 
in  which  the  person  authorizing  the  doing  of  the  work  is  liable, 
says,  "Where  the  act  complained  of  is  purely  collateral,  and 
arises  incidentally  in  the  course  of  the  performance  of  the  work, 
the  employer  is  not  liable,  because  he  never  authorized  that  act. 
The  remedy  is  against  the  person  who  did  it." 

Hersckelly  Q.  C,  in  reply.  Cur.  ado.  vulL 

April  22.  The  judgemnt  of  the  court  (Cockburn,  C  J.,Mel- 
lor  and  Archibald,  JJ.),  was  delivered  by 

Archibald,  J.  (')  The  only  point  in  this  case  as  to  which  we 
felt  any  degree  of  hesitation  at  the  time  of  the  argument,  was 
the  question  whether  or  not  the  defendant  was  entitled  to  a 
reasonable  time  to  repair  the  fence  after  he  might  or  ought  to 
have  had  notice  that  it  had  been  broken  down.  For,  assuming 
that  the  obliffation  to  which  he  was  subject  was  to  maintain,  at 
all  times,  and  without  notice  to  repair  it,  a  sufficient  fence  for 
the  benefit  of  the  plaintiff's  close,  we  had  no  doubt  that  the 
learned  judge  of  the  county  court  was  wrong  in  holding  that 
the  defendant  was  not  legally  responsible  for  the  loss  of  the 
plaintiff's  cows. 

We  concur  in  opinion  with  the  learned  judge,  that  the  damage 
was  not  too  remote ;  but  we  think  that  the  cases  cited  by  him : 

Q)  6  H.  &  N.  at  p.  497 ;  30  L.  J.  (Ex.),  O  'Hie  judgment  was  read  by  Mel- 
81.  lor,  J. 
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Longmeid  v.  HoWday  (*)  and  Butler  v.  Hunter  (•),  are  inapplicable; 
and,  without  expressing  any  opinion  as  to  the  liability  of  Higgins, 
we  are  of  opinion  that,  if  the  obligation  to  maintain  the  fence 
be  such  as  we  have  assumed,  the  defendant  would  be  liable  in 
this  action. 

On  further  consideration  we  have  come  to  the  conclusion,  upon 
the  evidence  set  forth  in  the  case,  that  the  defendant  was  bound 
at  his  peril  to  maintain  at  all  times,  and  without  notice  to  repair 
it,  a  suficient  fence ;  and  that,  except  in  the  case  of  dapaage  by 
the  act  of  God  or  vis  major  he  would  be  answerable  for  damage 
sustained  by  cattle  escaping  from  the  plaintiff's  close  by  reason 
of  the  defective  state  of  the  fence,  and  proximately  due  to  that 
cause. 

Atcommon  law  the  ownere  of  adjoining  closes  are  not  bound  to 
279]  *fence  either  against  or  for  the  benefit  of  each  other ;  but 
in  the  absence  of  fences  each  owner  is  bound  to  prevent  his 
cattle  or  other  animals  from  trespassing  on  his  neighbor's  pre- 
mises. 

By  prescription,  however,  a  landowner  may  be  bound  to 
maintain  a  fence  upon  his  land  for  the  benefit  of  the  occupier 
of  the  adjoining  close.  This  obligation  is  described  by  Gale  in 
his  work  on  Easements  as  in  the  nature  of  a  spurious  easement 
afiiecting  the  land  of  the  party  who  is  bound  to  maintain  the 
fence :  Gale  on  Easements,  4th  ed.  p.  460 ;  Star  v.  Rookesby  (*) ; 
Boyle  v.  Tamlyn  (*). 

A  party  entitled  by  prescription  to  the  benefit  of  the  fence 
might  formerly,  by  means  of  means  of  a  writ  de  curia  claudmda 
(Fitzh.  Nat.  Brev.,  127),  have  compelled  the  adjoining  owner  to 
repair  it,  and  have  recovered  damages  as  well  for  the  non-re- 
pair; and  a  plea  in  an  action  of  trespass  for  injury  done  by  cat- 
tle, that  the  plaintift'  is  bound  by  prescription  to  fence  against 
the  defendant's  cattle  is  a  good  plea :  Nowel  v.  Smith  (^  —  the 
party  bound  by  prescription  being  answerable  to  the  owner  for 
whose  benefit  the  fence  is  to  be  maintained  for  all  damage  rea- 
sonably attributable  to  its  defective  condition. 

It  was  held,  therefore,  in  an  anonymous  case  in  Ventris  (•), 
where  a  horse  of  the  plaintift''8  escaped  into  the  defendant's  field 
through  defect  of  a  fence  which  the  defendant  was  bound  to 
maintain,  and  was  killed  by  falling  into  a  ditch  in  the  field,  that 
the  defendant  was  liable ;  and  in  a  later  case,  JRoothv.  WUson  Q, 
that  it  made  no  difference  that  the  plaintiff  was  onlv  a  ^atuitous 
bailee  of  the  horse  which  escaped  and  was  killea.    The  same 

(>)  6  Ex..  761 ;  20  L.  J.  (Ex.).  430.  (•)  Cro.  Eliz..  709. 

0  7  H.  &  N..  826;  31  L.  J.  (Ex.),  214         (•)  1  Vent.,  264. 

0 1  S«]k.,  885.  C)  lB.it  Aid.,  59. 
O  e  B.  &  C,  at  pp.  837-9. 
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view  of  the  law  was  acted  upon  in  the  case  of  Powell  v.  Salisbury 
(^),  where  the  defendant  was  held  liable  for  the  loss  of  cattle 
which  escaped  from  an  adjoining  field  throuffh  a  defective  fence 
which  he  was  bound  to  repair,  and  were  killed  on  his  premises 
by  the  falling  of  a  haystack. 

In  all  these  cases,  however,  the  prescription  to  naaintain  and 
repair  obviously  implies  the  pre-existence  of  the  fence,  and  the 
right  consequently  to  have  it  always  existing  as  a  fence,  in  other 
♦words,  ui  a  condition  sufficient  both  to  prevent  the  cattle  [280 
of  the  owner  entitled  to  it  from  escaping  out  of  his  close,  and 
also  to  protect  him  from  trespasses  by  his  neighbor's  cattle, 
and  renders  it,  we  think,  incumbent  on  the  party  upon  whom 
the  prescriptive  obligation  is  imposed  to  repair  the  fence  in  time 
to  prevent  its  becoming  defective,  and  subjects  him  to  all  risks 
of  injurv  that  may  be  done  to  it  by  strangers  or  trespassers. 

We  think,  therefore,  that,  as  the  true  nature  of  the  prescrip- 
tion is  that  the  defendant  was  bound  at  his  own  risk  to  have  a 
sufficient  fence  always  existing,  he  was  liable  to  the  plaintiif 
notwithstanding  he  had  no  knowledge  of  the  injurv  done  to  the 
fence  ;^and  consequently  that  the  decision  of  the  County  Court 
should  be  reversed,  and  judgment  given  for  (he  plaintiffi 

Judgment  for  the  plaintiff. 

Attorneys  for  plaintiff:  Jones  ^  Stirling^  for  Cathcart^  Newport^ 
Monmouthshire. 
Attorneys  for  defendant :  Thxmias  White  ^  Son. 

C)  3  T.  &  J.,  391. 

There  may  be  a  valid  preflciiption  of  the  fence,  and  injured  the  growing 

binding  the  owner  of  land  to  maintain  crop.    That  part  of  the  fence  had  been 

perpetually  the  fence  between  him  and  recently  built,  of   good  and  suitable 

the  adjoining  proprietor.     Adams  v.  material  and  was  in  good  order  up  to  the 

Van  AUtyne,  85  N.  Y.»2^2,  affirming  85  day  before  the  escape,  but  during  the 

Barb.,  9 ;  Harlow  v.  i^nsan,  60  Maine,  night  of  that  day  one  length  of  the 

847 ;  Washburn  on  Easements  (2d  ed.),  fence  was  broken  down  by  a  log  being 

601.  thrown  upon  it  by  some  person  un- 

The  plaintifTs  farm  adjoined  the  de-  known,  and  the  sheep  escaped  through 

fendant's  and  each  maintained  a  sepa-  the  break  thus  made.    Eild  that  the 

rate  portion  of  the  division  fence.    The  defendant  was  liable.    Krom  v.  Kirken- 

defendant's   sheep   escaped    from   his  daU,  1  Albany  Law  Jour.,  288,  N.Y. 

pasture  into  the  plaintiff's  wheat  field  Supreme  Court,  7th  District, 
through  a  break  in  the  defendant's  part 


6  Eno.  Rep.]  30 
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[Law  Reports,  8  Qaeen's  Bench,  280.] 

Jan.  90  •  1873.  {f 

Jones  v.  Williams.  | 

'*  Co9U  to  abide  the  event" —  New  trial  —  Payment  into  Court  —  BenUL 

If  a  rale  for  a  new  trial  contains  tlie  term  "  costs  to  abide  the  event/'  the 
"  event"  whereon  the  costs  will  depend  is  the  event  of  the  fresh  contest  as  to 
the  particular  f^round  of  dispute  in  respect  of  which  the  court  granted  the  rule. 

Rule  calling  upon  the  defendant  to  show  cause  why  a  master 
of  the  court  should  not  review  his  taxation  of  costs  by  giving 
the  plaintiff  his  costs  down  to  and  including  payment  into  court. 

An  action  brought  by  the  plaintiff  to  recover  an  amount 
composed  of  two  claims,  viz.,  61L  19s.  6iL  for  work  done,  and 
51.  for  money  lent,  was  tried  on  the  11th  of  July,  1871,  at  the 
Hampshire  Spring  Assizes,  before  Willes,  J.,  when  the  jury 
found  a  verdict  in  favor  of  the  plaintiff  for  the  whole  amount, 
whereupon  leave  was  given  to  the  defendant  to  move  for  a  new 
281]  trial  on  the  ground  that  the  *verdict  was  against  the 
weight  of  evidence,  unless  the  plaintiff  would  consent  to  reduce 
the  damages  to  bL  23.  lOd.,  a  sum  to  which  he  was,  according 
to  the  expressed  opinion  of  the  learned  judge,  clearly  entitled. 

A  rule  was  obtained  for  a  new  trial,  pursuant  to  the  leave  re- 
served, and  was  made  absolute,  with  the  term  **  costs  to  abide 
the  event." 

The  venue  having  been  changed  to  Middlesex,  the  cause  was 
set  down  for  trial  on  the  24th  of  May,  and  the  defendant,  upon 
the  16th  of  that  month,  obtained  an  order  by  consent,  to  amend 
his  pleas,  by  adding  a  plea  of  payment  into  court  of  52.  2s.  10^, 
the  costs  of  and  incidental  to  the  amendment  to  be  the  plaint- 
iff's in  any  event. 

That  plea  was  then  added,  and  payment  into  court  made. 

Upon  the  28th  of  May  the  new  trial  took  place.  The  jury 
were  of  opinion  that  the  defendant  was  only  liable  to  the  plaint- 
iff for  the  sum  paid  into  court,  and  a  verdict  was  consequently 
entered  for  the  defendant. 

On  taxation  of  costs,  the  master  allowed  the  defendant  his 
costs  of  the  second  trial ;  whereupon  the  present  rule  was  ob- 
tained. 

Mclntyre^  Q.C.,  showed  cause.(")  The  term  "  costs  to  abide 
the  event,"  means  the  substantial  event  of  the  verdict,  with  all 
costs  incidental  thereto.  The  plaintiff  succeeded  unjustly  at 
the  first  trial,  and  would  not  be  entitled  to  those  costs  unless  he 

'Decided  in  Hilary  Term. 
0)  In  the  Bail  Court,  hefore  Blackburn,  Lush,  and  Archibald,  J  J. 
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had  a  verdict  in  the  second,  carrying  all  such  incidents.  Sup- 
pose there  had  heen  no  payment  into  court,  and  that  6L  only 
had  heen  recovered  on  the  same  issue. 

[Blackburn,  J.  Dawson  v.  Harris  (^),  seems  to  he  an  autho- 
rity in  your  favor ;  there  Erie,  C.J.,  says,  the  "  event  *'  was  the 
event  of  the  dispute.] 

Yes;  hecause  the  plaintiff  got  an  improper  verdict  for  a 
larger  amount  than  that  to  which  he  had  a  right  he  ought  not 
to  he  in  a  hetter  position  than  if  he  had  recovered  the  just  debt. 
Moreover,  the  provisions  of  the  County  Court  Acts,,  limiting 
costs,  apply. 

^Blackburn,  J.  If  the  event  were  the  same,  I  cannot  [282 
think  that  the  feet  of  the  second  verdict  being  rather  below  the 
statutory  limit  of  20L  would  affect  it.] 

I'he  substantial  question  certainly  is,  whether  the  event  was 
Buch  as  to  entitle  him  to  costs. 

[Archibald,  J;  He  fails  to  recover  in  respect  of  that  claim 
for  which  the  new  trial  was  granted.] 

•Certainly.  Erie,  C.  J.,  says  in  the  above  case  that  the  meaning 
of  the  words  in  question  is  "  the  event  in  respect  of  which  the 
contest  took  place  at  the  trial  and  upon  the  argument  of  the 
rule."  Q 

Charles  Bowen,  in  support  of  the  rule.  Daioson  v.  Harris  {^ 
is  distinguishable,  for  there  no  claim  was  made  at  the  first  trial 
under  the  second  count  of  the  declaration  for  the  sum  which 
was  actually  recovered  thereon  in  the  later  action.  But  here 
the  total  amount  was  demanded  and  the  general  liability  in  con- 
test at  both  trials.  In  Meule  v.  Goddard  (^),  where  a  similar 
phrase  was  discussed,  it  was  held  that  the  word  '^  event ''  meant 
the  ultimate  event  of  the  cause,  and  that  therefore,  if  the  verdict 
on  the  second  trial  be  set  aside,  and  on  a  third  trial,  the  ultimate 
event  is  the  same  as  at  the.  first,  the  party  will  be  entitled  to  the 
costs  of  the  second. 

-  [Blackburn,  J.  Because  the  second  was  annulled,  and  so  the 
third  took  its  place.  That  case  is  well  enough,  but  neither 
helps  nor  hinders  the  present  argument.] 

When  the  rule  was  argued,  the  question  discussed  was  the  one 
of  general  liability,  and,  the  rule  was  not  limited  to  part  of  the 
claim.  The  defendant  took  advantage  of  the  opinion  pronounced 
by  the  learned  judge  of  the  first  trial,  and  paid  money  into  court 
Can  the  right  of  the  plaintiff  to  costs  be  thus  defeated  when  he 
was  forced  to  trial  because  no  earlier  payment  was  made  ?  The 
master  would  have  great  difficulty  in  ascertaining  the  idantity 

O  11  C.  B.  (N.S.)/801 ;  81  L.  J.  (C.P.),       O  H  C.  B.  (N.S.),  301 ;  81 L.  J.  (C.P.)  ' 
168.  1S8. 

O  11  C.  B.  (N.S.),  at  p.  808.  (*)  5  B.  ft  Aid.,  706. 
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of  the  "  event"  by  an  inquiry  into  what  took  place  at  the  trial 
and  argument  of  the  rule. 

Blackburn,  J.  I  think  that  this  rule  must  be  discharged. 
283]  *The  phrase  "  costs  to  abide  the  event,"  a  term  well 
known  to  the  law  for  a  long  time,  means  if  the  event  is  the 
same  to  the  party  who  had  the  verdict  at  the  former  trial  the 
})arty  gets  his  costs,  and  if  the  event  is  not  the  same  the  costs  of 
the  first  trial  are  thrown  away.  Now,  what  does  the  word 
"  event  "  as  here  used  mean  ?  If  the  matter  were  res  integra, 
I  should  say  that  it  means  this,  viz.,  that  inasmuch  as  the  court 
granted  the  new  trial  because  they  were  satisfied  that  in  respect 
of  something  or  other  the  verdict  was  against  the  weight  of 
evidence,  the  "  event"  on  which  the  question  as  to  the  costs  of 
the  former  trial  depends  is  the  event  of  the  ground  on  which 
the  court  disturbed  the  first  trial.  In  this  case  it  appears/ that 
after  the  first  trial  the  defendant  had  persuaded  Willes,  J.,  and 
this  court,  that  the  verdict  was  wrong  as  to  51/. ;  and  if,  at  the 
second  trial,  it  had  turned  out  that  the  verdict  in  the  first  on 
that  question  was  right,  then  it  would  be  reasonable  and  proper 
that  the  plaintiff  should  have  the  costs  of  both  trials.  But 
when,  on  the  second  trial,  it  turns  out  that  the  court  was  right 
in  supposing  that  the  verdict  was  against  the  weight  of  evidence 
as  to  51i.,  and  the  jury  find  that  he  is  not  entitled  to  recover, 
it  would  seem  monstrous  injustice  to  say  that  because  he  suc- 
ceeds on  some  minor  point  he  should  have  the  costs  of  the  first 
trial  upon  a  verdict  to  which  he  was  not  entitled.  That  would 
seem  to  be  common  sense,  and  right  and  justice,  apart  from 
authority.  But  in  Dawson  v.  Harris  (*)  I  find  a  distinct  autho- 
rity on  the  very  point  in  the  reasons  tliat  the  court  give  for 
their  decision.  True,  that  in  the  report  of  the  case  in  the 
Common  Bench  Reports,  Erie,  C.  J.,  is  stated  to  have  said  some- 
thing about  the  event  ^'  so  far  as  regards  the  matter  which 
was  before  in  contest"  (p.  803),  which  does  not  appear  in  the 
Law  Journal  Report.  But  whether  those  words  were  reallv 
uttered  or  not,  the  ground  on  which  the  court  proceedea, 
rightly  or  wrongly,  is  clear,  viz.,  that  if  it  turns  out  that  the 
ground  on  which  the  defendant  set  aside  the  verdict  and  ^ot  a 
new  trial  was  wrong,  the  plaintiff  is  entitled  to  the  costs  of  ooth 
trials ;  but  if,  on  the  contrary,  it  turns  out  that  he  who  set  aside 
the  verdict  was  right,  the  plaintiff  is  not  to  ha^e  those  costs ; 
and,  looking  at  the  words  Erie,  CJ.y  is  reported  to  have  used, 
that  seems  to  be  the  decision. 

284]  *Mr.*Bowen  argues  that  the  master  cannot  practically 
tell  what  that  event  is;  but  I  think  the  master  could  ascertain 
it  more  easily  than  many  other  things  which  he  has  to  consider. 

0)  11  CJB.,  (N.  S.),  801 ;  31  L.  J.,  (C.  P.),  168. 
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It  is  his  duty  |to  ascertaia  what  was  the  groand  on  which  the 
court  granted  a  new  trial,  and  to  see  if  that  has  been  determined 
or  not.  He  might  come  to  a  wrong  conclusion,  because  masters 
are  not  infallible ;  but  the  question  here  for  him  is  not  half  so 
difficult  as  those  the  masters  have  daily  to  decide,  such  as  the 
number  of  witnesses  necessary  to  have  been  called,  the  amount 
to  be  paid  on  brie&  delivered,  and  the  like. 

I  would  wish  to  add,  byway  of  illustrating  the  word  "  event,*' 
that  I  do  not  think  that  the  question  depends  entirely  on 
damages.  A  conceivable  case  is  this :  an  action  for  negligence, 
verdict  for  the  plaintiflf  lOOOi.  The  court  decided  that  the 
verdict  is  against  the  weight  of  evidence,  and  that  the  case 
should  be  sent  to  another  jury.  I  think  the  "  event"  there 
would  be  a  verdict  establishing  negligence,  or  a  verdict  not  es- 
tablishing negligence,  and  although  it  might  turn  out  that  the 
verdict  for  lOOOi.  was  superseded  by  one  for  50L  only,  still  I 
think  that  as  a  verdict  was  given  for  the  plaintiff  upon  the 
ground  of  negligence,  that  would  be  a  determination  of  the 
event  in  his  favor.  Where  the  verdict  depends  on  the  amount 
recovered,  special  proviso  would  probably  be  made  by  the 
court  in  the  rule  that  "costs  are  to  abiae  the  event  if  the 
plaintiff  recovers  more  than  so  and  so,  not  otherwise.*'  That 
IS  usually  provided  for  in  cases  where  the  rule  is  granted  on 
the  ground  that  the  verdict  is  against  the  weight  of  evidence 
by  the  Common  Law  Procedure  Act,  1854,  s.  44 ;  or,  as  in  the 
present  case,  it  is  specially  provided  for  by  the  rule.  No  one 
can  dispute  that  the  verdict  as  to  the  61^.  was  the  real,  event 
on  which  the  new  trial  was  granted. 

Lush,  J.  I  think  Dawson  v.  Harris  (M  a  direct  authority  to 
show  that  this  rule  should  be  dischargea.  In  order  to  ascertain 
whether  there  has  been  the  "  event "  in  contemplation  of  the 
court,  we  must  see  what  they  granted  the  new  trial  for,  and 
what  was  the  question  between  the  parties.  It  is  clear  that  the 
rule  was  granted  iu  order  to  determine  whether  the  plaintiff 
was  right  in  contending  ♦he  was  entitled  to  the  61L  [285 
or  not,  5{.  being  no  longer  in  dispute.  The  latter  sum  was 
paid  into  court,  and  the  contest  was  whether  he  was  entitled  to 
QIL  The  "  event "  in  the  mind  of  the  court  was  the  result  of 
his  attempt  to  prove  his  right  to  the  larger  amount. 

Archibald,  J.  A  rule  here  was  granted  on  the  ground  that 
the  first  verdict  was  against  the  weight  of  evidence ;  but  the  only 
contest  was  as  to  the  excess  of  the  claim  beyond  the  6^.  And  if 
the  first  verdict  had  been  only  for  W.,  no  new  trial  would  have 
been  granted.  Substantially,  therefore,  the  new  trial  was 
granted  to  ascertain  whether  the  61^.  of  the  first  verdict  was 

0)  11  C.  B.  (N.S.)*  801 ;  31  L.  J.  (C.P.)»  168. 
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rightly  or  wrongly  given  by  the  jury.  That  was  decided  in 
favor  of  the  defendant.  Nothing  was  in  the  second  trial  re- 
covered on  that  part  of  the  claim,  and  I  am  therefore  of  opinion 
that  the  event  as  to  which  the  new  trial  was  granted  has  been 
decided  in  favor  of  the  defendant. 

Blackburn,  J.  I  find  from  the  master  that  it  is  not  usual  to 
grant  costs  where  the  rule  is  to  review  his  taxation,  unless 
special  circumstances  appear.  In  the  present  case  no  costs  will 
be  allowed.  Mule  discharged. 

Attorney  for  plaintiff:  Richard  Jones. 
Attorney  for  defendant:  jP.  H.  Williams. 


[Law  Reports,  8  Queen's  Bench,  986.] 
April  25, 1873. 

286]  *IIarris  V.  Nickerson. 

Aueiioneer,  LiabUUy  of —  Withdratoai  of  Chodi  Advertised  for  Sale. 

The  defendant,  an  auctioneer,  advertised  in  the  London  papers  that  certain 
brewing  materials,  plant,  and  oifice  furniture  would  be  sold  by  him  at  Burj  St. 
Edmunds  on  a  certain  daj  and  two  following  days.  The  plaintiff,  a  commission 
broker  in  London,  having  a  commission  to  buy  the  office  furniture,  went  down  to 
the  sale ;  on  the  third  day,  on  which  the  furniture  was  advertised  for  sale,  all  the 
Iqts  of  furniture  were  >yithdrawn.  Upon  which  the  plaintiff  brought  an  action 
against  the  defendant  to  recover  for  his  loss  of  time  and  expenses : 

Held,  that  plaintiff  could  not  maintain  the  action :  for  tliat  the  advertising  the 
sale  was  a  mere  declaration  and  did  not  amount  to  a  contract  with  any  one  who 
might  act  upon  it,  nor  to  a  warranty  that  all  the  articles  advertised  would  be  put 
up  for  sale. 

Case  on  appeal  from  the  City  of  London  Court. 

The  following  were  the  particulars  of  claim :  This  action  is 
brought  to  recover  21. 16s.  6d.  for  two  days'  loss  of  time  by  the 
plaintiff,  at  the  special  instance  and  request  of  the  defendant, 
on  the  plaintiff  attending  at  a  public  sale  by  auction,  advertised 
by  the  defendant  in  the  London  newspapers  to  be  held  at  the 
town  of  Bury  St.  Edmunds,  on  the  14th  of  August,  1872,  for 
the  disposal  of  certain  goods  and  office  fittings  under  bills  of 
sale,  and  on  the  faith  of  which  the  plaintiff  duly  attended,  and 
was  ready  to  purchase  in  pursuance  of  such  request  and  public 
notification  aforesaid;  but  the  defendant,  in  breach  thereof,  did 
suddenly  and  without  notice  withdraw  the  said  ^oods  and  office 
fittings  from  the  sale,  and  by  which  the  plaintiff  lost  not  only 
his  two  days*  time  and  railway  fare,  but  the  additional  expense 
of  two  days'  board  and  lodging. 
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* 

Two  days'  loss  of  time . 
Third-class  railway  fare 
Two  days'  board  and  lodging 

.  £1    1 
.     0  14 
.     1    1 

0 
6 
0 

£2  16 

6 

At  the  hearing  it  was  proved  that  the  sale  was  advertised  as 
stated  by  the  plaintiff^  and  catalogues  circulated  and  distributed. 
A  copv  of  the  catalogue  was  put  in  evidence,  hy^  which  it  ap- 
pearea  that  ^^  under  oills  of  sale'^  certain  brewing  materials, 

Slant,  and  office  furniture,  would  be  sold  bv  auction  by  Mr. 
rickerson  (the  ^defendant),  at  Bury  St.  Edmunds,  on  [287 
Monday,  12th  of  August,  1872,  and  following  days.  The  con- 
ditions were  the  usual  conditions;  the  first  being  *'  The  highest 
bidder  to  be  the  buyer." 

It  was  also  proved  that  the  plaintiff  had  a  commission  to  pur- 
chase at  the  sale  the  ^*  office  furniture,'^  advertised  to  be  sold. 

The  plaintiff  went  to  Bury  St.  Edmunds  and  attended  the 
sale,  and  purchased  lots  other  than  those  described  in  the  cata- 
logue as  "  office  furniture.'* 

The  articles  described  as  "  office  furniture  "  were  not  put  up 
for  sale,  but  were  withdrawn. 

On  these  &cts  the  judge  gave  judgment  for  the  plaintiff,  but 
at  the  request  of  the  defendant,  gave  him  leave  to  appeal. 

If  the  court  was  of  opinion  that  the  plaintiff  was  not  entitled 
to  recover,  the  judgment  was  to  be  set  aside  and  a  nonsuit 
entered. 

Macrae  MoiVj  for  the  defendant,  contended  that  it  was  clear 
that  the  mere  advertising  of  a  sale  did  not  amount  to  a  contract 
with  anybody  who  attended  the  sale  that  any  particular  lot,  or 
class  of  articles  advertised,  would  be  put  up  for  sale.  lie  re- 
ferred to  Warlow  v.  Harrison  (') ;  and  Payne  v.  Gave.  (*) 

[QuAiN,  J.  referred  to  Mainprice  v.  WestUy.  (*)] 
Wartonj,  for  the  plaintiff,  contended  that  the  advertisement 
of  the  sale  by  the  defendant  was  a  contract  bj  him  with  the 
plaintiff,  who  attended  the  sale  on  the  faith  of  it,  that  he  would 
sell  the  property  advertised  according  to  the  conditions ;  and 
the  withdrawal  of  the  property  after  the  plaintiff  had  incurred 
expenses  in  consequence  of  the  advertisement  was  a  breach  of 
such  contract.  A  reasonable  notice  of  the  withdrawal,  at  all 
events,  ought  to  have  been  given.  He  likened  the  case  to  that 
of  an  advertisement  of  a  reward,  which,  though  general  in  its 
inception,  becomes  a  promise  to  the  particular  person  who  acts 

0)  1  E.  &  E.,  2»5,  809 ;  28  L.  J.  (Q.B.),    O  8  T.  R.,  148. 
18;  29  L.  J.  (Q.B.),  14.  O  6  B.  ft  S.,  420:  84  L.  J.  (Q.B.X 820. 
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upon  it  before  it  has  beeji  withdrawn.  (')    He  referred  to  Spencer 
V.  Harding.  (*) 

Macrae  Moir  wap  not  heard  in  reply. 

Blacebukn,  J.  I  am  of  opinion  that  the  judge  was  wrong. 
288]  *The  fects  were  that  the  defendant  advertised  bond  fide 
that  certain  things  would  be  sold  by  auction  on  the  days  named, 
and  on  the  third  day  a  certain  cfass  of  things,  viz.,  omce  furni- 
ture, without  any  previous  notice  of  their  withdrawal,  were  not 
put  up.  The  plaintiff  says,  inasmuch  as  I  confided  in  the  de- 
fendant's advertisement,  and  came  down  to  the  auction  to  buy 
the  furniture  (whi<;h  it  is  found  as  a  fact  he  was  commissioned 
to  buy)  and  have  had  no  opportunity  of  buying,  I  am  entitled 
to  recover  damages  from  the  defendant,  on  the  ground  that  the 
advertisement  amounted  to  a  contract  by  the  defendant  with 
anybody  that  should  act  upon  it,  that  all  the  things  advertised 
would  be  actually  put  up  for  sale,  and  that  he  would  have  an 
opportunity  of  bidding  for  them  and  buying.  This  is  certainly 
a  startling  proposition,  and  would  be  excessively  inconvenient 
if  carried  out.  It  amounts  to  saying  that  any  one  who  adver- 
tises a  sale  by  publishing  an  advertisement  becomes  responsible 
to  everybody  who  attends  the  sale  for  his  cab  hire  or  traveling 
expenses.  As  to  the  cases  cited :  in  the  case  of  Warhw  v.  Har- 
rison (*),  the  opinion  of  the  majority  of  the  judges  in  the  Ex- 
chequer Chamber  appears  to  have  been  that  an  action  would 
lie  for  not  knocking  down  the  lot  to  the  highest  bond  fide  bidder 
when  the  sale  was  advertised  as  without  reserve ;  in  such  a 
case  it  may  be  that  there  is  a  contract  to  sell  to  the  highest 
bidder,  and  that  if  the  owner  bids  there  is  a  breach  of  the  con- 
tract ;  there  is  veiy  plausible  ground  at  all  events  for  saying, 
as  the  minority  of  the  court  thought,  that  the  auctioneer  war- 
rants that  he  has  power  to  sell  without  reserve.  In  the  present 
case,  unless  every  declaration  of  intention  to  do  a  thing  creates 
a  binding  contract  with  those  who  act  upon  it,  and  in  all  cases 
after  advertising  a  sale  the  auctioneer  must  give  notice  of  any 
articles  that  are  withdrawn,  or  be  liable  to  an  action,  we  cannot 
hold  the  defendant  liable. 

QuAiN,  J.  I  am  of  the  same  opinion.  To  uphold  the  judge's 
decision  it  is  necessary  to  go  to  the  extent  of  saying  that  when 
an  auctioneer  issues  an  advertisement  of  the  sale  of  goods,  if 
he  withdraws  any  part  of  them  without  notice,  the  persons  at- 
tending may  all  maintain  actions  against  him.  tn  the  present 
289]  cas^)  it  is  *to  be  observed  that  the  plaintiff  bought  some 
other  lots ;  but  it  is  said  he  had  a  commission  to  buy  the  fur- 

0)  See  WiUiarMV.  Carufarditie,  4B.  &    (")  1  E.  &  E.  at  pp.  814,  818;  29  L.  J. 
Ad..  621.  (Q.B.),  14. 

O  Law  Rep.,  5  C.  P.,  561. 
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iiiture,  either  the  whole  or  ia  part,  and  that  therefore  he  has  a 
right  of  action  against  the  defendant  Such  a  proposition  seems 
to  he  destitute  of  all  authority ;  and  it  would  be  introducing  an 
extremely  inconvenient  rule  of  law  to  say  that  an  auctioneer  is 
bound  to  give  notice  of  the  withdrawal  or  to  be  held  liable  to 
everybody  attending  the  sale.  The  case  is  certainly  of  the  first 
impression.  When  a  sale  is  advertised  as ''without  reserve,  and 
a  lot  is  put  up  and  bid  for,  there  is  ground  for  saying,  as  was 
said  in  Warlow  v.  Harrison  ('j,  that  a  contract  is  entered  into  be- 
tween the  auctioneer  and  the  highest  bon&fde  bidder ;  but  that 
has  no  application  to  the  present  case ;  here  the  lots  were  never 
ut  up  and  no  offer  was  made  by  the  plaintiff  nor  promise  made 
y  the  defendant,  except  by  his  advertisement  that  certain  goods 
would  be  sold.  It  is  impossible  to  say  that  that  is  a  contract 
with  every  bod  V  attending  the  sale,  and  that  the  auctioneer  is  to 
be  liable  for  their  expenses  if  an^  single  article  is  withdrawn. 
Spencer  v.  Hardinp  (*),  which  was  cited  hj  the  plaintiffs  counsel, 
as  far  as  it  goes,  is  a  direct  authority  against  his  proposition. 

Archibald,  J.  I  am  of  the  same  opinion.  This  is  an  attempt 
on  the  part  of  the  plaintiff  to  make  a  mere  declaration  of  inten- 
tion a  binding  contract.  He  has  utterly  failed  to  show  authority 
or  reason  for  his  proposition.  If  a  false  and  fraudulent  repre- 
sentation had  been  made  out,  it  would  have  been  quite  another 
matter.  But  to  say  that  a  mere  advertisement  that  certain 
articles  will  be  sold  by  auction  amounts  to  a  contract  to  indemnify 
all  who  attend,  if  the  sale  of  any  part  of  the  articles  does  not  take 
place,  is  a  proposition  without  authoritv  or  ground  for  support- 
ing it.  Judgment  for  the  defendant. 

Attorney  for  plaintiff:  JET.  Sydney. 

Attorneys  for  defendant :   Youngs  Jones y  Roberts y  ^  Hale. 


[Law  Ueporta,  8  Queen's  Beiicli«  dOO.] 
:  April  22, 1878. 

♦Hawtry  and  Another  v.  Butlin  and  Anothbr.        [290 


JSixiures—Mbrtgaffor  and  Mortgagu-^UegUtration  under  BilU  of  Sale  Act 

(17  d  18  rkt.  e.  86). 

H.,  a  lessee  for  yean,  demised  by  indenture  of  mortgage  to  tlie  plaintiffi  certain 
buikiiiigii  ttsed  as  an  iron  factory  for  the  residue  of  the  term,  except  the  last  two 
days,  and  by  the  same  indenture  he  also  assigned  to  the  plaintiffs  all  the  machin* 
eiy,  plant,  jftztures,  implements,  ntenails,  and  effects,  then  or  thereafter  to  be 
fixed  to  or  used  in  or  about  the  buildingSi  subject  to  redemption  on  payment  of 
tbe  mwrtgnge  money  and  interest : 

0)  1 E.  &  E.,  at  p.  814 ;  29  L.  J.  (Q.S.),  14. 
O  Law  Rep.,  6  C.  P.,  661. 

6  Snq.  Rep.1  81 
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Hdd,  that  the  indenture,  being  an  asaienment  of  fixtures,  was  an  assignment 
of  personal  chattels  within  the  Bills  of  Sale  Act,  and  required  registration. 

Boyd  V.  jS/iorrock  (Law  Rep.  5  Eq.,  72)  dissented  from ;  Begbie  v.  Fentoiek  (24 
Law  Times  (N.S.)  58)  followed. 

Special  case  stated  under  23  &  24  Viet.  c.  126,  s.  15,  on  an 
interpleader  and  issue  without  pleadings. 

1.  The  defendants  recovered  judgment  against  one  F.  Hamil- 
ton on  the  14th  of  September,  1872,  for  the  sum  of  251,  65.  8^., 
and  3/.  8^.  Od.  costs  of  suit,  making  together  the  sum  of  28^.  13^. 
8d. 

2.  On  the  same  day  on  which  judgment  was  signed  a  writ  of 
fieri  facias  was  issued  by  the  defendants  against  Hamilton  en- 
dorsed to  levy  281.  ISs.  8d.  and  IL  bs.  costs  of  the  writ. 

3.  Hamilton  was,  at  the  time  of  the  issuing  of  the  writ,  an 
iron  founder,  carrying  on  his  business  at  the  Hercules  Foundry, 
Golden  Lane,  in  the  county  of  Middlesex,  which  premises  were 
held  by  Hamilton  under  an  indenture  of  lease  for  a  term,  of 
which  about  sixteen  years  are  unexpired,  which  indenture  of 
lease  was  assigned  to  Hamilton  by  indenture  in  the  year  1868, 
and  by  which  indenture  of  assignment  the  fixed  and  movable 
machinery,  plant,  fixtures,  implements,  utensils, and  efiTects  fixed 
to  or  placed  upon  or  used  in  the  premises  were  absolutely  as- 
signed to  Hamilton. 

4.  By  an  indenture  of  mortgage  of  the  20th  of  March,  1872, 
Hamilton  demised  to  the  plaintiffs  the  premises  for  the  residue 
of  the  term,  except  the  last  two  days,  and  assigned  to  the  plaint- 
ifi^s  all  and  singular  the  fixed  and  movable  machinery^  plant, 
fixtures,  implements,  utensils,  and  effects,  then  or  thereafter  to 
291]  be  fixed  to  *or  placed  upon  or  used  in  or  about  the  pre- 
mises and  then  or  thereafter  belonging  to  Hamilton,  subject  to 
redemption  on  payment  of  the  amount  of  mortgage  debt  and 
interest  (*). 

5.  The  fixed  machinery,  plant,  and  fixtures,  assigned  by  the 
indentures  of  assignment  of  1868,  and  by  the  indenture  of  mort- 

fage  of  March,  1872,  consisted  solely  of  such  articles  as  aro 
nown  as  trade  fixtures. 

6.  The  mortgage  debt,  with  interest,  is  still  owing  to  the 
plaintiffs. 

7.  The  indenture  of  mortgagee  referred  to  in  paragraph  4  has 
not  been  registered  under  the  iBills  of  Sale  Act. 

(^)  The  deed  contained  two  operative  assigns,  all  and  singalar  the  fixed  and 

parts ;  hy  the  first,  the  ground,  messa-  movable   machinery,    plant,   fixtures, 

Sifter,  or  tenements  were  conveyed  to  the  implements,  utensils,  and  effects,  now 

plaintiffs  for  the  residue  of  a  term  of  or  nereafter  to  be  fixed  to  or  placed  or 

sixty-three  and  a  half  years  except  the  used  in  or  about  the  said  demised  here* 

last  two  days  thereof;  by  the  second,  ditaments,  messuages,  or  tenements*  or 

Hamilton  assigned  unto  the  plaintiff*s,  premises  .  .  . 
"their  executors,  administrators,  and 
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8.  On  or  about  the  15th  of  September,  1872,  the  sheriff  of 
Middlesex,  by  virtue  of  the  writ  of  fi.  fa.,  seized  the  fixed  ma- 
chinery, plant,  fixtures,  and  effects,  as  well  as  the  movable  or 
unfixed  machinery  and  effects,  all  of  which  were  at  the  time  of 
such  seizure  in  the  apparent  possession  of  Hamilton,  and  the 
plaintiffs  thereupon  duly  claimed  the  fixed  articles  as  their  pro- 
perty under  the  indenture  of  mortgage  referred  to  in  paragraph 
4.  After  the  sherift'  had  issued  the  interpleader  summons  the 
plaintiffs  paid  into  court  86^.  to  abide  the  decision  of  the  court 
upon  this  case. 

9.  The  plaintiffs  contend  that  registration  under  the  Bills  of 
Sale  Act  of  their  indenture  of  mortgage  is  unnecessary  in  respect 
of  the  fixed  machinery,  plant,  and  fixtures,  and  that  the  same 
became  duly  vested  in  them  by  the  indenture  of  mortgage,  and 
are  not  liable  to  a  seizure  for  a  debt  of  the  said  Ilamilton. 

10.  The  defendants  contend  that  in  consequence  of  the  non- 
registration under  the  Bills  of  Sale  Act  of  the  indenture  of 
mortgage,  the  machinery,  plant,  and  fixtures  ai'e  liable  to  be 
seized  under  the  writ  of  fi.  fa. 

11.  The  question  for  the  opinion  of  the  court  is  whether  the 
plaintiffs  are  entitled  under  the  indenture  of  mortgage  to  the 
fixed  *machinery,  plant,  and  fixtures,  or  whether  the  de-  [292 
fendants  are  entitled  to  seize  them  under  the  writ  of  fi.  fa. 

PearcCy  for  the  plaintiffs.  This  case  is  concluded  by  Holland  v. 
Hodgson  Q,  in  which  all  the  authorities  bearing  on  the  question 
are  cited.    The  court  then  called  on 

JEUward  WUberforce  for  the  defendants.  Holland  v.  Hodgson  (*) 
is  distinguishable.  In  that  case  the  mortgage  was  in  fee  with 
the  fixtures  attached :  the  present  deed  demises  the  premises 
by  way  of  underlease,  and  contains  a  separate  conveyance  of  the 
fixtures.  This  point  was  adverted  to  in  the  judgment  of  the 
court  in  Holland  v.  Hodgson  ('),  but  as  it  was  unnecessary  to  the 
determination  of  that  case,  no  opinion  was  pronounced.  The 
court  there  remark :  "  K  a  tenant  having  only  a  limited  interest 
in  the  land  and  an  absolute  interest  in  ^e  fixtures  were  to  con- 
vey not  only  his  limited  interest  in  the  land,  and  his  right  to 
enjoy  the  fixtures  during  the  term,  so  long  as  they  continued  a 
part  of  the  land,  but  also  his  power  to  sever  those  fixtures  and 
dispose  of  them  absolutely,  a  very  different  question  would  have 
to  oe  considered.  As  it  does  not  arise,  we  decide  nothing  as 
to  this.  We  are  not  to  be  understood  as  expressing  dissent 
from  what  appears  to  have  been  the  opinion  of  Wood,  V.O.,  in 
£or/d  v.  Shotrock  (*),  but  merely  as  guarding  against  being  sup- 

O  Law  Rep.,  7  C.  P.,  828.  0  Law  Rep.,  5  Eq.,  72. 

O  Law  B^.,  7  C.  P.  at  p.  884. 
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posed  to  confirm  it"  It  is  difficult  to  aiiderstand  Boyd  v.  Shor- 
rock  ('),  and  Malins,  V.C,  m  liegbie  v.  Fenwick  f*)  diflsents  from 
that  decision.  The  facts  in  the  latter  case  were  that  one  Stewart 
mortgaged  certain  leaseholds  for  a  term  of  years  by  way  of  un- 
derlease to  one  Be^bie,  and,  by  a  second  operative  part  of  the 
same  deed,  also  assigned  certain  trade  fixtures  to  the  mortgagee. 
This  deed  was  not  registered  under  the  Bills  of  Sale  Act  Shortly 
afterwards,  Stewart  executed  a  second  deed  similar  to  the  first, 
to  one  Fenwick,  who  caused  the  deed  to  be  registered.  Stewart 
became  bankrupt,  and  the  question  arose  whether  the  deed  to 
Begbie  did  not  require  registration  as  a  bill  of  sale.  Malins, 
V.C.,  held  that  it  did.  The  above  facts  are  similar  to  those  in 
the  present  case.  Malins,  V.C,  in  his  judgment  states  that  he 
293]  <loes  not  understand  the  grounds  of  *  Wood's,  V.C,  de- 
cision in  Boyd  v.  Shorrock  ('),  and  he  decided  directly  contrary 
to  the  authority  of  that  case. 

Pearce^  in  reply.  Boyd  v.  Shorrock  Q)  is  in  point,  and  is  sup- 
ported by  Mather  v.  Fraser  (^,  and  Lonybotkam  v.  JBerry  (*). 

Blackburn,  J.  In  this  case  our  judgment  must  be  in  favor  of 
the  defendants,  on  the  ground  that  the  deed  is  a  bill  of  sale  of 
fixtures  and  is  not  registered.  The  first  section  of  the  Bills  of 
Sale  Act  requires  a  bill  of  sale  of  personal  chattels  to  be  regis- 
tered, and  the  interpretation  clause  includes  fixtures  within  the 
meaning  of  the  term  "  personal  chattels."  Without  the  inter- 
pretation clause  chattels  attached  to  land,  which  a  tenant  has  a 
right  to  remove,  would  not  be  within  the  first  section ;  but  the 
object  of  the  statute  is  to  protect  assignees  in  bankruptcy  and 
creditors,  and  therefore  fixtures  which  a  tenant  may  remove  are 
brought  within  the  operation  of  the  enactment.  Holland  v. 
Hodgson  (*^,  and  Mather  v.  Fraser  (^  show  that  whei^  land  is 
mortgasced  in  fee,  with  fixtures  attached,  such  as  a  tenant  for 
years,  it  the  land  were  leased,  might  remove  at  the  determination 
of  his  lease,  the  fixtures  pass  with  the  conveyance  of  th«  land,  be- 
cause upon  the  mortgage  in  fee  they  are  to  be  deemed  part  of 
the  land.  But  when  a  person  has  a  limited  interest  in  land 
such  as  a  term  of  years,  and  on  the  land  there  are  fixtures  in 
which  he  has  an  absolute  property,  and  he  mortgages  his  interest 
in  the  land  by  way  of  under  lease,  t  should  think  that  the  property 
in  the  fixtures  would  not  pass  by  the  mortgage,  and  the  right 
to  sever  them  would  still  remain  in  the  mortgagor,  unless  there 
is  a  clear  intention,  to  be  gathered  from  the  terms  of  the  mort- 
gage deed,  to  convey  the  absolute  interest  in  the  fixtures  as  well  as 
the  limited  interest  in  the  land.     If  the  mortgagor  intended  as 

Q)  Taw  Rep.,  5  Eq.,  72.  •(*)  Law  Rep.,  5  Q.  B.,  123. 

(•)  24  L.  T.  (N.S.),  58.  (•)  Law  Rep.,  7  C.  P.,  828. 

(»)  2  K.  &  J.,  530 ;  25  L.  J;  (Cli.),  361. 
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an  additional  secnrity  to  convey  his  right  to  sever  the  fixtures, 
I  should  think,  if  the  matter  were  res  integra^  that  the  convey- 
ance of  the  fixtures  must  be  treated  as  a  bill  of  sale  of  personal 
chattels,  and  would  require  registration.  There  is,  however,  a  de- 
cision to  the  contrary :  for  in  Soyd  v.  Shorrock  (*),  certain  persons 
were  tenants  for  years  of  a  mill,  and  owners  of  certain  trade 
fixtures  therein ;  they  mortgaged  the  mill  and  the  *trade  [294 
fixtures,  but  the  assignment  was  not  registered  as  a  bill  of  sale ; 
and  Wood,  V.C.,  held,  that  the  fixtures  passed  to  the  motgagee 
without  registration.  I  agree  with  Malins,  V.C.,  in  Begbie  v. 
Fenwick  [^)  that  it  is  difficult  to  understand  the  grounds  on  which 
Wood,  V.C.,  arrived  at  that  conclusion.  If  Bogd  v.  Shorrock  {^), 
stood  alone,  I  should  Wish  to  take  time  to  consider  this  case,  but 
Begbie  v.  Femoick  (*)  is  a  conflicting  authority,  and  was  decided  by 
a  court  of  coordinate  jurisdiction.  We  have,  therefore,  two  au- 
thorities of  equal  weight  opposed  to  each  other,  and  I  prefer  to 
follow  the  later  decision.  I  give  my  judgment  for  the  defendants 
on  the  ground  that,  as  the  deed  conveyed  an  absolute  right  to 
the  fixtures,  it  was  a  bill  of  sale  and  required  registration. 

Mellor,  J.  I  am  of  the  same  opinion.  I  think  the  policy  of 
the  Bills  of  Sale  Act  is  carried  out  by  the  decision  at  which  we 
have  arrived.  By  the  interpretation  clause  it  is  quite  clear  tliat 
a  bill  of  sale  of  fixtures  must  be  registered.  Itisexpressly  found 
that  the  assignment  was  of  trade  fixtures,  and  if  they  alone  were 
assigned  as  a  security  for  the  debt  the  deed  of  conveyance  would 
liave  to  be  registeretl.  It  cannot  make  any  difterence  that  the 
deed  conveys  something  else  of  a  difterent  nature,  viz.,  a  term  of 
years.  I  think,  therefore,  that  the  assignment  of  fixtures  is 
within  the  policy  of  the  act,  and  it  is  within  the  express  words 
of  the  interpretation  clause.  In  Boyd  v.  Shorrock  (*),the  attention 
of  Wood,  V.C,  does  not  seem  to  have  been  called  to  the  inter- 

J)retation  clause.  With  all  respect  to  the  decision  of  Wood,Y.C., 
'.  prefer  the  later  decision  of  Malins,  V.C,  which  seems  to  me 
based  on  a  more  correct  view  of  the  law.  I  come,  therefore,  to 
the  conclusion  that  this  deed  requires  registration  and  that  our 
judgment  ought  to  be  given  in  favor  of  the  defendants. 

Lush,  J.  The  question  is  whether  this  mortgage  deed  is  a  bill 
of  sale  of  personal  chattels  which  requires  registration.  The 
term  personal  chattels  is  defined  in  the  interpretation  clause  of 
the  Bills  of  Sale  Act  to  comprehend  fixtures.  Where  a  con- 
veyance is  made  of  a  manufactory  in  fee  or  for  a  term  of  years, 
that  cannot  be  said  to  be  a  bill  of  sale  of  chattels  although  ma- 
chinery may  pass  as  part  *of  the  factory.  The  deed  bein^  [295 
a  conveyance  of  the  land  does  not  require  to  be  registered, 
although  the  machinery  passes  with  it.    That  is  not  the  case 

(')  Law  Rep.,  5  Eq.,  72.  O  24  L.  T.  (X.  S.),  58. 
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here.  The  mortgage  is  a  demise  by  way  of  underlease,  and  if 
that  were  all,  the  lessee  would  have  beeu  entitled  to  the  use  of 
the  fixtures  only  for  the  term,  but  the  deed  assigns  an  absolute 
property  in  the  fixtures  to  the  mortgagee,  and  tnat  part  of  the 
deed  is,  therefore,  a  bill  of  sale  of  personal  chattels,  I  adopt 
^he  decision  of  Malins,  V.  C,  as  being  the  sounder  decision. 

Judgment  for  the  defendants. 

Attorney  for  plaintiffs :  Steinberg. 
Attorney  for  defendants :  J.  W,  Sgkes, 

A  mortgap^e  upon  real  estate  which  .PlaiUiburgh    JRatlroad    Company,    47 

also  covers  looms  and  other  personal  Barb.,  104. 

property  must  be  filed    in  the  town        In  New  York,  the  qnestion  as  to  the 

clerk's  office  as  a  chattel   mortgage,  rolling  stock  of  a  railway  company  is 

Murdaek  v.  Oiffard,  18  N.Y.,  28.  set  at  rest  by  a  statute  providing  that  it 

So  upon  the  rolling  stock  of  a  railroad  shall  be  sufficient  to  record  the  mort- 

company.  St€ve?is  ▼.  T?ie  Buffalo,  etc.,  gage  in  the  county  clerk's  office  as  a 

81   Barb.,  590;   Bearddey  v.   Ontario  mortgage  upon  real  estate.  2  Laws  1868, 

Bank,  81  Barb.,  610 ;  but  see  Bement  v.  p.  1747. 


[Law  Reports,  8  Queen's  Bench,  295.] 
April  23, 1873. 

Burton,  Appellant ;  Eyden,  Respondent 

Friendly  Society — "  Sickness" — Ineanity. 

By  the  rules  of  a  friendly  society,  after  payment  of  a  year's  subscription,  "  any 
member  shall  receive  Se.  per  week  during  any  sickness  or  accident  ihat  may  be- 
fall him,  unless  by  rioting  or  drunkenness :" 

Held,  that  insanity  was  "  sickness"  within  the  meaning  of  the  society*s  rules 

Case  stated  by  justices  of  Northamptonshire  under  20  &  21 
Vict,  c,  43. 

An  information  was  preferred  by  the  appellant  fas  parent  and 
next  friend  of  Samuel  Burton,  a  member  of  the  BtoKe  Bruern 
Friendly  Society),  against  the  respondent,  as  secretary  of  the 
society,  for  that  Samuel  Burton,  a  member  of  the  society,  was 
then  insane  and  an  inmate  of  the  Northampton  General  Lunatic 
Asylum,  and,  as  such,  sick  and  entitled  to  relief  from  the  so- 
ciety, which  relief  has  been  refused  to  him. 

At  the  hearinff,  on  the  2d  of  July,  1871,  a  copy  of  the  rules 
was  put  in,  of  which  the  following  are  material : 

On  the  first  page  was  the  preamble : 

"  Whereas  it  is  a  laudable  custom  in  Great  Britain  for  divers  artists  and  other 
disposed  persons  to  meet  and  form  themselves  into  societies  for  the  relief  of  such 
members  as  by  illness  or  accident  shall  not  be  able  to  work  at  their  nsual  em- 
plovment :  It  is  therefore  agreed  by  us,  who  have  entered  our  names  Ui  a  book 
and  subscribed,  as  follows  - 
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*'  Rule  11.  That  if  auy  member  remove  from  Ids  present  place  of  abode  to  any 
*part  of  Enj2:land,  he  shall  be  allowed  two  months  to  send  his. contribution  [296 
money  in,  or  forfeit  Is.  6d.,  but  if  he  neglect  to  send  it  in  three  months  he  shall 
be  excluded.  And  if  the  person  absent  shall  duly  send  his  contribution,  and  be 
tliere  taken  sick  and  unable  to  work  at  his  trade,  he  shall  send  a  certificate  signed 
by  the  minister,  churchwarden,  and  doctor  of  the  parish  where  he  resides,  cer- 
tifying how  long  he  hath  been  ill,  and  what  his  disorder  is.  But  if  such  mem- 
ber's ulness  shall  continue  for  more  than  a  month,  he  shall  send  a  certificate  every 
month  as  above,  and  on  the  receipt  of  such  certificate  he  shall  receive  his  money 
the  same  as  if  he  were  present. 

Rule  12.  If  any  member  that  hath  been  sick  and  received  contribution  of  this 
society,  be  seen  by  another  member  or  any  other  creditable  person  (after  his 
report  and  before  he  hath  declared  to  the  stewards  that  he  will  be  no  more  frt)m 
that  time  chargeable  to  the  society)  to  work  at  his  trade  or  any  other  business 
from  which  he  may  receive  any  profit,  he  shall  not  only  be  denied  the  benefit  of 
the  society,  but  be  excluded.  If  any  member  shall  frequent  places  of  gaming 
when  he  is  on  the  box  he  shall  be  excluded. 

Rule  13.  ITiat  no  member  shall  be  entitled  to  any  benefit  from  this  society  till 
one  year  be  expired  from  the  day  of  his  entrance,  and  all  his  contributions,  &c., 
to  that  time  be  cleared  off;  he  shall  then  receive  Ss.  per  week  during  any  sickness 
or  accident  that  mav  befall  him,  unless  by  rioting  or  drunkeness  (the  venereal 
disease  excepted),  which  shall  be  carried  to  him  by  the  stewards  weekly ;  who 
i<re  required  to  visit  and  inquire  after  the  state  of  the  sick,  for  which  they  shall 
]  eceive  *dd.  per  mile  from  the  box  for  their  trouble,  and  accordingly  make  their 
leport  to  this  society ;  in  case  of  failure,  to  forfeit  for  each  ofiense  U.  Qd. 

Kule  24.  It  is  agreed  by  this  society  that  no  member  shall  receive  any  benefit 
from  this  society  while  he  is  voluntarily  inoculated  from  the  small  pox,  nor  shall 
liny  person  be  admitted  a  member  who  hath  any  bodily  infirmity  upon  him,  ex- 
cept in  such  cases  as  may  appear  to  the  society  to  be  noways  likely  to  affect  the 
box,  and  may  be  approved  of  by  a  majority  of  the  members  ;  but  if  any  person 
be  afflicted  with  any  invisible  disorder,  and  clandestinely  enters  this  society  as  a 
sound  member,  he  shall,  when  found  out,  be  excluded. 

Rule  28.  That  when  any  member  falls  sick  he  shall  send  a  written  report  to 
the  stewards,  and  the  sick  member  shall  send  for  the  doctor,  and  if  the  doctor 
neglects  to  visit  such  member  for  the  space  of  one  day  from  the  report  given  in 
by  the  stewards,  he  shall  forfeit  the  sum  of  28.  Qd, 

Rule  32.  That  if  any  member  shall  by  quarreling,  fighting,  wrestling,  or  any 
other  unlawful  or  needless  exercise,  fall  into  either  sickness,  lameness,  or  blind- 
ness, &c.,  he  shall  not  be  allowed  the  benefit  of  this  society. 

Rule  44.  In  cases  of  dispute  between  this  society  and  any  member  or  person 
claiming  on  account  of  a  member,  reference  shall  be  made  to  justices  pursuant 
to  10 Geo.  4,  c.  56,  ss.  27,  28  {'). 

Samuel  Burton  was  and  is  a  member  of  the  society.  He 
declared  *upon  the  sick  fund  of  the  society  by  sending  a  [297 
certificate  to  the  trustees  signed  by  James  ^arsons  Knott  of 
Blisworth,  the  usual  medical  officer  of  the  society,  as  follows : 
**  April  80, 1872.  This  certifies  that  Samuel  Burton  is  unable 
to  follow  his  employment  from  general  weakness  and  a  disease 
of  the  mind." 

Burton  was  shortly  after  the  date  of  the  certificate  confined 
ns  a  lunatic  at  the  Northampton  county  lunatic  asylum,  where 
he  still  remains  confined  as  a  lunatic. 

(0  The  10  Geo.  4,  c.  50,  is  repealed  acts  thereby  repealed,  shall  direct  dis- 

by  18  &  19  Vict.  c.  63,  s.  1,  and  sch.  1 ;  putes  to  be  referred  to  justices,  the 

but  by  21  ft  22  Vict.  c.  161,  s.  5,  where  proceeding  is  to  be  by  complaint  and 

the  rules  of  any  society,  established  un-  summons,  to  be  determined  as  under 

der  18  &  19  Vict;  c.  63,  or  any  of  the  11  &  12  Vict.  c.  43. 
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Barton  has  not  by  himself  or  his  friends  received  any  pecu- 
niary aid  from  the  society,  and  the  society  have  refused  to  make 
any  such  payment. 

.  It  was  admitted  that  all  proper  notices  of  illness  had  been 
sent  on  behalf  of  Burton  to  the  society. 

The  justices,  being  of  opinion  that  insanity  was  not  a  sickness 
which  entitled  the  members  to  relief  from  the  society  under 
its  rules,  dismissed  the  summons. 

The  question  for  the  court  was,  whether  the  above  facts 
justified  a  dismissal  of  the  summons  or  not. 

Meicalfcy  Q.C.,  for  the  appellant,  contended  that  insanity  was 
sickness  within  the  rules  of  the  society.  He  referred  to  rules 
11  and  13,  and  cited  Reg.  v.  Manchester.{^) 

[QuAiN,  J.,  referred  to  the  preamble  of  the  rulfes.] 

The  court  called  upon 

Edmund  Thomas^  for  the  respondent.  He  referred  to  the 
terms  of  the  Act  18  &  19  Vict.  c.  63,  s.  9,  subs.  2,  "  old  age, 
or  widowhood ; "  and  cited  Beg.  v.  Muddersfield  (').  In  Beg.  v. 
Manchester  i^)^  and  Hunslet  v.  Dewsbury  (*),  lunacy  was  assumed 
by  the  court  not  to  be  sickness. 

Blackburn,  J.  I  am  of  opinion  that  lunacy  is  sickness  within 
the  meaning  of  the  rules  of  this  society.  If  we  look  at  the 
terms  of  the  acts  (*),  they  speak  of  sickness,  old  age,  and  widow- 
hood, and  it  is  quite  clear  that  mere  temporary  sickness  is  not 
what  is  contemplated ;  and  I  see  nothing  in  the  rules  themselves 
that  confines  the  relief  to  temporary  illness;  and  rule  11  shows 
298]  that  ♦the  society  contemplated  relief  at  all  events  that 
would  not  be  temporary,  but  might  last  over  months. 

Insanity  depends  on  the  state  of  mind  and  body  of  the  per- 
son. The  poor  law  cases  proceeded  on  acts  passed  with  a  dif- 
ferent object  from  that  of  friendly  societies,  by  which  it  was 
enacted  that  a  pauper  should  not  be  removed  if  his  charge- 
ability  were  owing  to  such  sickness  or  accident  as  would 
primd  facie  be  only  temporary;  and  the  question  arose  whether 
insanity  came  within  the  meaning  of  sickness  for  this  purpose, 
but  no  absolute  decision  has  been  come  to,  though  it  seems  to 
have  been  assumed  that  lunacy  was  sickness.  It  certAiuly 
seems  to  me  that  lunacy  is  a  sickness  affecting  the  health  of 
the  body  in  such  a  way  as  to  prevent  a  man's  ability  of 
earning  his  livelihood.  If  it  were  not  the  intention  to  include 
it,  the  rules  of  the  society  should  be  framed  so  as  expressly  to 
exclude  it. 

(»)  6  E.  &  B.,  919 ;  26  L.  J.  (M.C.).  1.     (»)  20  L.  J.  (M.C.),  8  (n.) 
(*)  7  E.  B.,  794,  at  p.  798 ;  26  L.  J.   (')  See  10  Qeo.  4,  c.  66,  s.  2 ;  aad  18  & 
(M.C.),  169  19  Vict.  c.  63  s.  9,  sabs.  2. 
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QuAiN,  J.  I  am  also  of  opiDion  that  insaBity  is  sickness  within 
the  society's  rules.  The  preamble  of  the  rules  is  wide  enough 
to  include  it;  the  words  of  rule  18,  entitling  the  member  to, 
'relief,  are  ^^  during  any  sickness:  or  accident"  except  certain 
excluded  cases,  insanity  not  b^ng^  one.  There  is  nothing  to 
show  that  temporary  illness  only  was  cdntemplated;  and  if  we 
look  at  rule  32,  that  seems  to  show  that  btinduess  was  intended 
in  general  to  be  included,  as  it  exempts  it  in  particular  cases, 
and  blindness  is  certainly  not  temporary  in  most  cases. 

Abchibald,  J.,  concurred. 

Case  remitted  to  the  justices  accordivglg. 

Attorney  for  appellant :  £.  JUeicalffor  WMtton^  Toxpcesier. 
Attorney  for  respondent :  Frcanklmy  for  GreviUe  ^  Franklifi^ 
Towcester. 


(Law  Reports,  8  Queen's  Bench,  803). 
April  30, 1878. 

♦Gregg,  Appellant ;  Smith,  Respondent.  [302 

Pedlav  Act,  1871  (34  dt  85  YicL  c,  96),  ».  3, 4—"  Pedlarr 

Twelve  ladies,  of  whom  respondent  was  one,  having  purchased  materials  and 
made  them  up  into  articles  of  wearing  apparel,  each  in  turn  for  one  month  carried 
these  articles  about  in  a  basket,  called  a  misBioDary  basket,  from  house  to  house 
for  sale.  The  ladies  did  not  find  the  nMDey  to  purclkwe  the  malerials^  but  the 
money  derived  from  the  sales  was  applied  towaraa  the  purchase,  and  the  profits 
of  the  sales  were  devoted  to  a  village  school  and  reltgions  purposes : 

JIM,  that  the  respondent  did  not  oome  withift  the  de6niik>n  of  a  **  pedlar  "  in 
8. 8  of  the  Pedlars  Act,  1871,  and  was  not  liable  under  s;  4  to  «  penalty  for  acting 
as  a  pedlar  without  a  certificate. 

Casb  stated  by  juRticeB  of  the- ports  of  Lindsey,  in  the  county 
of  Lincoln,  under  20  &  21  Vict.  c.  48. 

An  information  was  preferred  by  the  appellant,  superintendent 
of  police,  against  the  respondent  under  s*  4  of  the  Pedlars  Act, 
1871  (34  &  85  Vict.  c.  96),  charging  that  she,  on  the  25th  of 
August,  1872,  unlawfully  did  act  as  a  pedlur  without  having  ob- 
tained a  certificate  under  the  said  act. 

Upon  the  hearing  it  was  proved  and  admitted  on  the  part  of 
the  appellant  and  respondent  and  found  as  a  fact,  that  twelve 
ladies,  of  whom  the  respondent  was  one,  purchased  materials 
and  made  them  into  aprons,  handlcerchiefe,  chemises,  shoes,  and 
other  articles  of  wearing  apparel,  and  also  wool  mats  and  other 
articles  for  domestic  use.  These  articles  were  carried  about  in 
a  basket  called  a  missionary  basket  from  house  to  house  for  sale 
by  the  twelve  ladies,  each  having  the  basket  one  month. 

The  respondent  on  the  day  mentioned  in  the  information  went 
on  foot  to  ^^  other  men's  houses  "  with  tbe  basket  and  exposed 
6  Eng.  BiP.l  32 
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for  sale  and  sold  some  of  the  articles  named  above,  and  bad  no 
certificate  autborizin^  her  to  act  as  a  pedlar  under  the  act. 

The  twelve  ladies  do  not  find  the  money  for  the  materials  oat 
of  which  to  make  the  articles,  but  the  money  derived  from  the  • 
sales  is  applied  toward  the  purchase  of  them.  The  profits  of 
the  basket  are  devoted  to  a  school  in  the  village  of  Laceby  and 
religious  purposes,  but  lOL  of  the  profits  was  once  given  towards 
furnishing  a  minister's  house. 

It  is  also  an  admitted  fact  that  under  the  Pedlars  Act  of  1870 
303]  *each  of  the  twelve  ladies  took  out  a  pedlar's  certificate, 
the  fee  for  which  was  6rf.,  but  now  thCT  do  not,  as,  under  the 
Pedlars  Act,  1871,  the  fee  for  the  certincate  is  5^. 

It  was  contended  on  the  part  of  the  respondent  that  the  re- 
spondent did  not  come  within  the  meaning  of  the  term  ^' pedlar '' 
mentioned  in  the  1st  clause  of  the  3d  sect  of  the  Pedlars  Act, 
1871,  as  she  did  not  go  about  as  a  trader  to  sell  for  her  own 
personal  gain  or  profit,. or  as  a  means  of  livelihood,  but  simply 
for  a  charitable  and  religious  purpose  which  was  not  within  the 
spirit  or  contemplation  of  the  act. 

On  the  part  of  the  appellant  it  was  contended  that  the  respond- 
ent was  a  pedlar  within  the  meaning  of  the  act,  and  that  she 
was  not  one  of  those  persons  defined  dv  the  23d  sect,  who  do 
not  require  certificates,  and  that  if  the  legislature  had  intended 
to  exempt  such  cases  as  the  goin^  about  from  house  to  house 
and  selling  for  charitable  or  religious  purposes  it  would  have 
defined  them  in  the  23d  sect. 

The  justices,  having  considerable  doubt  whether  the  respond- 
ent was  a  pedlar  within  the  interpretation  of  theterm"pealar" 
mentioned  in  the  3d  section  of  the  act,  so  as  to  bring  her  within 
the  operation  of  the  4th  section,  dismissed  the  information  ('). 

The  question  for  the  court  was  whether  the  respondent  was 
a  '^  pedlar  ^'  within  the  meaning  of  the  act,  and  liable  to  the 
penalties  under  the  4th  sect. 

OavCy  for  the  appellant,  contended  that  the  respondent  came 
\vithin  the  definition  of  a  pedlar  given  in  s.  3  of  34  &  35  Vict, 
c.  96  (*),  and  cited  Bex  v.  M'GUl^);  AUomey  General  v.  Tongue  (*). 
304]    *  Waddy^  for  the  respondent,  was  not  heard. 

(')  84  &  85  Vict.  c.  96,  s.  8 :  "  The  wares,  or  mercliandiBe  immediately  to 

term    '  pedlar '    means   any    liawker,  be  delivered,  or  selling,  or  offering  for 

pedlar,  petty  chapman,  tinker,  caster  sale  his  skill  in  handicraft." 

of  metals,  mender  of  chairs,  or  other  Sect.  4 :  "No  person  shall  act  as  a 

person  who,  without  a  horse  or  other  pedlar  without  such  certificate  as  in 

Deast   bearing  or   drawing   for   him,  this   act  mentioned"    .     .    under   a 

travels  and  trades  on  foot,  and  goes  penalty  not  exceeding  10«.  for  the  first 

from  town  to  town  or  to  other  men's  and  \l,  for  any  subsequent  offense, 

houses,  carrying  to  sell,  or  exposing  (*)  2  B  ft  C,  143. 

for  sale,  any  gooKls,  wares,  or  merchan-  (')  12  Piice,  51. 
dise,  or  procuring  orders  for  goodsj 


\ 
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Blacebttrn,  J.  It  is  quite  clear  that  these  ladies  do  not  come 
within  the  mischief  of  the  act,  and  it  is  equally  clear  that  thev 
do  not  come  within  the  definition  of  pedlar  in  s.  3.  The  deh- 
nition  says  that  person  is  a  pedlar  who  travels  and  trades  on 
foot.  The  act  talks  of  the  person  licensed  carrying  on  the 
trade  of  a  pedlar.  It  is  impossible  to  say  that  the  chief  officer 
of  police,  who  is  to  ^rant  these  certificates  under  s.*  5,  subs.  1, 
could  be  satisfied  that  these  ladies  ^^in  good  faith  intended 
to  carry  on  the  trade  of  a  pedlar."  A^ain,  the  form  of  appli- 
cation for  a  pedlar's  certificate  is  given  in  the  second  schedule, 
and  on  it  the  person  applying  is  to  state  his  trade  and  occupa- 
tion, e.  g.,  that  he  is  i^  hawker,  pedlar,  &c.  How  is  it  possible 
for  these  ladies  so  to  describe  themselves  ?  To  say,  therefore, 
that  these  ladies  act  as  pedlars  would  be  an  abuse  of  language 
and  common  sense. 

QuAiN,  J.  There  is  a  definition  of  pedlar  in  the  act,  but  that 
includes  in  it  one  who  "  trades,"  and  ther6  is  no  definition  of 
"trader"  or  "trading,"  we  must  therefore  fall  back  on  the 
ordinary  meaning  of  that  word ;  and  I  find  this  in  Lee's  Bank- 
ruptcy, p.  488 :  *'  Whether  or  not  a  person  is  a  trader  does  not 
depend  upon  his  occasionally  doing  acts  of  trading,  but  upon 
the  intention  generally  so  to  get  his  living."  That  certainly 
will  not  include  these  ladies. 

Archibald,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorneys  for  appellant :  Sioann  ^  Co. 

Attorneys  for  respondent :  Orange  ^  Wintfingham^  Grimsby. 


[Law  Reports,  8  Queen's  Bencli,  308.] 
April  80, 1873. 

♦The  Trustees  of  Market  Harborough  and  Brampton  [308 
Turnpike  Trusts,  Appellants;  The  Kettering  Highway 
Board,  Bespondents. 

Highway  TumpQc&^AppUcatian  of  Turnpike  ToUs  under  Local  Act,  A  Vict.  o. 

XXXV — CantrHnttion  under  4  <£  5  Viet,  e,  59. 

A  Tampike  Act,  4  Vict.  C/Xxxt.,  after  reciting  that  the  principal  sum  borrowed 
on  the  credit  of  the  tolls  uQder  former  acts  still  remained  unpaid,  together  with 
arrears  of  interest  thereon,  and  that  such  sums  cannot  be  paid,  nor  the  interest 
thereon  discharged,  nor  the  road  kept  in  repair,  without  farther  powers  by  s.  18 
enacted  that  all  monejs  received  bj  the  trustees  *'  shaU  be  applied  in  the  first 
place  in  paying  and  discharging  any  interest  which  may  from  time  to  time  be 
owing  in  respect  of  any  money  borrowed  on  the  credit  of  the  tolls ;  secondly,  in 
loaintainingand  keeping  the  roads  in  repair;  and  thirdly,  in  reducing  and  paying 
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off  the  principal  siuns  borrowed."    On  an  application  under  4  &  5^  Viet*  c  59,  for 
an  order  for  contribution  from  the  highway  rates : 

HM^  that  the  act  did  not  authorize  the  payment  of  arrears  of  inte?eBt  before 
repairing  the  rojid ;  By  Blackburn  and  Archibald,  J  J. ;  Quain,  J.,  doubtiog. 

Case  stated  by  justices  of  !N'orthamptoushire  under  20  &  21 
Vict.,  c.  43. 

An  information  was  exhibited  by  the  clerk  to  the  trustees  of 
the  Market  Harborough  and  Brampton  Turnpike  Trust  under 
4  &  6  Vict.  c.  59  (continued  by  34  4  85  Vict.,  e.  95)  that  the 
funds  of  the  trust  were  insufficient  for  repair  of  the  road  within 
eight  sevei*al  parishes  in  the  Kettering  highway  district,  and 
praying  for  an  order  of  contribution. 

The  justices  examined  the  state  of  the  revenues  and  debts  of 
the  trust,  and  the  condition  of  repairs,  length  of  roads,  &c.,  when 
it  appeared  th^t  a  sum  of  11152.  10^.  2d.  was  due  for  arrears  of 
interest  owing  in  respect  of  money  borrowed  on  credit  of  the 
tolls  up  to  the  6th  of  April,  1871,  that  a  further  sum  of  624/. 
145. 9<i.  was  due  for  the  year's  interest  to  the  6th  of  April,  1872, 
and  that  the  interest  from  that  date  to  the  end  of  the  year  1872 
(the  rate  being  reduced  to  2  percent  by  a  provisional  order) 
would  be  1872.  1^.  2d.  It  further  appeared  that  the  income  for 
the  current  year  ex<3eeded  the  estimated  expenditure, — ^includ- 
ing in  such  expenditure  the  year's  interest  from  the  Slst  of 
December,  1871,  to  the  Slst  of  December,  1872, — ^but  the  trus- 
tees proposed  to  pay  out  of  the  present  year's  income  a  sum  of 
309]  854i.  12^.  llrf.  for  *arrears  of  interest  due  prior  to  the 
31st  of  December,  1871,  after  payment  of  which  a  deficiency  of 
upwards  of  800/.  was  shown  for  the  present  year. 

The  estimated  expenses  of  repairing  the  road  for  the  current 
year  were  1100/.,  and  of  putting  the  act  into  execution,  205/. 

105. 

The  Local  Act  (4  Vict.  c.  xxxv.),  s.  1,  after  reciting  certain 
previous  atts,  and  that  considerable  sums  of  money  have  been 
advanced  upon  the  credit  of  the  tolls  authorized  to  be  taken  by 
those  acts,  "  which  money  still  remains  owing,  together  with  an 
arrear  of  interest  thereon,  and  such  money  cannot  be  paid  oft*, 
or  the  interest  thereof  discharged,  nor  can  the  said  road  be 
effectually  improved  and  kept  in  repair,  unless  further  powers 
are  gran  ted,''  repealed  the  former  acts;  and  by  s.  18  enacted 
that  all  moneys  which  shall  be  received  by  the  trustees  "  shall 
be  applied  in  the  first  place,  after  payment  of  the  expenses  of 
obtaining  and  passing  this  act,  in  paying  and  discharging  any 
interest  which  may  from  time  to  time  be  owing  in  respect  of  any 
money  which  may  have  been  borrowed  on  the  credit  of  the  tolls 
authorized  to  be  taken  by  the  said  recited  acts  hereby  repealed; 
secondly,  in  defraying  the  expenses  of  improving,  maintaining, 
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and  keeping  iu  repair  such  road,  and  in  putting  the  act  into 
execntion  wifb  reference  thereto ;  and  thirdly,  in  reducing,  pay- 
ing oft*,  and  discharging  the  several  principal  sums  which  have 
been  borrowed  on  tne  credit  of  the  tolls.  .  .  ." 

It  was  contended,  on  the  part  of  the  highway  board,  that  the 
direction  contained  in  the  aoove  clause  for  payment,  in  the  first 
place,  of  any  interest  which  might  from  time  to  time  be  owing 
in  respect  of  any  money  borrowed  on  credit  of  the  tolls,  ren- 
dered it  obligatory  on  the  trustees  to  pay  the  interest  from  year 
to  year  out  of  the  current  year's  income,  and  that  in  default  of 
so  doing  they  were  not  at  liberty  to  apply  the  income  of  1872  in 
payment  of-ari^ars  of  interest  in  priority  to  the  current  expenses 
of  maintaining  the  road.  Special  attention  was  drawn  to  the 
fact  that  if  the  funds  of  the  trust  during  the  present  year  should 
be  rendered  deficient  by  payment  out  of  the  year's  income  of 
the  arrear  of  interest  of  former  years  the  burden  would  fall  upon 
the  district  fund  of  the  highway  board,  under  the  act  passed  last 
session  (34  &  35  Vict.  c.  115,  s.  15]  instead  of  upon  the  rates  of 
the  *several  parishes  through  whicn  the  road  passes,  upon  [310 
which  it  would  have  fallen  had  any  deficiency  been  occasioned 
in  former  years  by  reason  of  the  payment  of  the  interest  from 
year  to  yeai:,  as  it  became  due. 

The  case  of  Bruton  v.  Wincanton  (^)  was  cited  in  favor  of  an 
order  being  made,  and  the  case  of  JReg.  v.  Hutchinson  (*)  was  cited 
contra. 

The  j««tit;e8  dismissed  the  information,  on  the  ground  that  the 
arrears  of  interest  ought  to  have  been  paid  out  of  the  income  of 
former  years,  in  which  case  the  funds  of  the  trust  would  not 
liave  been  deficient  for  the  present  year's  expenditure ;  and  that 
the  trustees,  having  allowed  the  interest  to  tall  into  arrear,  con- 
trary to  th«  provision  contained  in  the  application  clause,  were 
not  at  liberty  to  apply  the  income  of  1872  in  payment  of  arrears 
of  interest  in  priority  to  the  current  expenses  of  maintaining  the 
road, 

Manisty^  Q.C.  ^with  him  Speke)^  for  the  appellants,  contended 
that  the  object  or  the  act  was  to  pay  all  interest,  whether  annual 
or  in  arrear,  in  preference  to  anything  else ;  and  relied  on  Bruton 
V.  Wincanton  Q.  B^g,  v.  Hutchinson  Q  would  be  relied  on  by  the 
respondents ;  but  there  was  no  recital  in  the  act  there  in  ques- 
tion that  there  were  arrears  of  interest ;  whereas  here  one  of  the 
express  objects  appearing  in  the  recital  was  to  get  rid  of  arrears 
of  interest. 

Cavey  for  the  respondents,  contended  that  it  was  primd  fade 
contrary  to  the  policy  of  the  legislature  to  charge  bygone  debts 
on  the  annual  income.    Interest,  in  s.  18,  must  therefore  mean 

0  Law  Rep.,  5  Q.  B.,  437.  O  4  E.  &  B.,  200 ;  24  L.  J.  (M.C.),  25. 
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the  annual  inteVest;  nud  the  aiTears  of  interest  must  take  rank 
with  the  principal.     He  referred  to  Reg.  v.  South  Shields  (*). 

•  Manisty^  Q.C.,  in  reply,  contended  that  the  construction  of  the 
respondents  left  arrears  of  interest  out  of  the  act  altogether. 

.  [QuAiN,  J.  The  recital  of  the  act  is  strong  to  show  that  the 
paying  off  of  the  arreare  of  interest  was  one  of  the  express  ob- 
jects of  the  act] 

The  judges  having  retired,  on  their  return  into  court, 
311]  *ffLACKBURN,  J.  I  am  of  opinion  that  the  justices  were 
right,  and  that  their  decision  must  be  affirmed.  The  question 
turns  entirely  upon  the  construction  which  is  to  be  put  upon 
the  appropriation  clause  in  this  act ;  whether,  not  only  the  annual 
interest,  but  arrears  also  may  be  paid  previous  to  the  repairs. 
There  have  been  some  cases  before  on  this  subject,  but  they 
turned  on  difterent  forms  of  words  from  the  present.  In  Reg.  v. 
Hutchinson  (*)  it  was  held  that  the  phrase,  "keeping  down  the 
interest,"  meant  paying  the  annual  interest,  and  did  not  include 
paying  arrears  of  interest,  and  consequently  the  trustees  had  no 
power  to  appropriate  the  annual  funds  to  the  arrears  before  pro- 
viding for  the  repairs.  In  Bruton  v.  Wincanton  (')  the  form  of 
words  was,  *'in  paying  and  discharging  all  interest  now  due 
and  owing  and  which  shall  hereafter  become  due,''  and  it  was 
held  that  the  trustees-  were  at  liberty  to  apply  the  tolls  in  pay- 
ment of  arrears  of  interest  in  priority  to  the  repairs  of  the  road. 
On  consideration,  I  am  of  opinion  that  in  the  present  case  the 
appropriation  clause  (s.  18)  does  not  authorize  the  payment  of 
more  than  the  annual  interest  in  priority  to  the  repairs.  [The 
learned  judge  read  the  preamble  and  s.  18  of  4  &  6  Vict  c.  xxxv.] 
It  is  said  that  the  preamble  shows  that  the  existence  of  arrears 
had  been  bi'ought  to  the  notice  of  the  legislature,  and  that  s.  18 
ought  to  be  construed  accordingly.  But  the  expression  in  s. 
18,  is  "  in  paying  and  discharging  any  interest  which  may  from 
time  to  time  be  owing,'*  and  it  does  not  in  terms  say  what  is  to 
be  done  about  the  arrears ;  and  we  have  to  consider  whether 
arrears  are  included  in  the  above  terms.  The  effect  of  con- 
struing the  terms  only  to  include  the  annual  interest  will  bo 
that  the  annual  expenses  will  be  the  first  charge  on  the  annual 
funds,  and  would  throw,  in  fact,  on  the  ratepayers  of  a  parti- 
cular year  only  any  deficit  after  paying  the  annual  charges: 
whereas,  if  the  interest  be  allowed  to  accumulate,  and  if  it  be 
then  allowed  to  take  priority  of  the  repairs,  the  effect  is  to  throw 
on  a  subsequent  set  of  ratepayers  what  ought  to  have  been 
borne  by  their  predecessors.  This  is  contrary  to  the  general 
rule  of  law  that  you  cannot  charge .  or  make  rates  for  bygone 

(1)  8  E.  &  B.,  509 ;  28  L.  J.  (M.O.),  184. 
O  4  E.  &  B.,  aOO;  24  L.  J.  (M.  C.)  25.        O  Law  Rep.  5  Q.  B.,  487 
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debts ;  this,  no  doubt,  has  been  lately  modified,  but  primd  facie 
that  it  is  still  what  any  particular  enactment  must  be  taken  to 
have  intended.  Now  here  *byffone  arrears  are  not  ex-  [312 
pressly  provided  for;  and  therefore  they,  like  any  other  debts, 
must  be  met  when  there  is  a  surplus  of  tiie  fund  not  otherwise 
appropriated.  That  there  are  arrears  is  as  much  the  fault  of 
the  creditors  as  of  the  trustees.  Were  it  not  for  the  recital  in 
the  present  statute,  this  case  would  be  like  that  oiReg.  v.  Hutch- 
inson  Q);  for  the  expression,  "keeping  down  the  interest,'*  does 
not  seem  materially  different  from  *^  paying  and  discharging 
any  interest  which  may  from  time  to  time  be  owinff."  The 
fact  of  the  arrears  bein^  mentioned  in  the  recital  affords  an 
argument,  no  doubt,  in  favor  of  the  other  construction,  but  it 
does  not  appear  to  me  sufficient  to  lead  me  to  that  conclusion. 
The  annual  fund  from  the  tolls  must,  therefore,  be  applied  in 
the  first  instance  to  the  annual  interest  only,  and  the  arrears  of 
interest  must  come  in  after  the  repairs ;  and  consequentlv  the 
funds  were  sufficient,  and  the  justices  were  rijSfht  in  refusing 
the  order. 

Archibald,  J.,  concurred. 

QuAiK,  J.  I  entertain  some  doubt  whether  the  trustees  are 
not  entitled  to  an  order  in  this  case  I  think  s.  18  and  the  recital 
in  the  act  must  be  construed  together.  The  recital  expresslv 
refers  to  the  arrear  of  interest  then  due,  and  says  that  such 
interest  cannot  be  discharged  unless  further  powers  are  granted. 
It  seems  to  me  that  s.  18  should  be  construed  as  referring  to  the 
same  interest  already  mientioned  in  the  recital,  and  therefore  as 
extending  to  the  arrears  of  interest  as  well  as  to  the  interest  of 
the  current  year.  Judgment  for  the  respondents  ('). 

Attorneys  for  appellants  iMilne^  Biddle  ^  Mellor. 
Attorneys  for  respondents :  Ware  ^  Hawes. 

(0  Law  Rep.,  4  E.  &  B.,  200 ;  24  L.  J.  (M.  C),  25.  (*)  See  the  next 
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191]  %^  THE  EXOIIIQUBB  <?HA1CB£R.] 

McCabtht  r.  The  MfitRWOLXTAN  Board  ot  Works. 

Lauds  Clauses  Consolidation  Act,  1845  (8  &  9  VicL  c,  18), «.  eS  ^  Compensation 

for  Lands  injuriously  affected — OH^ruction  ef  Highway, 

• 

The  plaintiff  was  the  occupier,  nnder  a  lease  for  a  long  term,  of  xyremlsefl  in 
the  city  of  London,  whene  he  carried  x>n  the^einete  of  a  cannan  and  contractor. 
Adjacent  to  these  premiaea,  but  not  actually  touching  them,  a  public  hiffhway 
being  between,  was  a  publiodxaw  dock  oommuBlcatinff  with  Uw  river  Thames. 
The  plaintiff  had  no  right  or  easement  to  or  in  the  dock  other  than  his  right  as 
one  of  the  public,  but  the  plaintiff's  premises,  by  reason  of  their  proximity  to 
the  dock,  and  the  access  given  thereby  to  and  from  the  river,  were  rendered 
more  valuable  either  to  sell  or  occupy,  with  reference  to  the  uses  to  which  any 
owner  might  put  them. 

The  Metropolitan  Board  of  Works,  in  constructing  the  Thames  Embankment 
under  the  powers  conferred  upon  them  by  the  Thames  Embankment  Act,  1862 
(25  &  26  Vict,  c  98),  which  incorporates  the  Lands  Clauses  Consolidation  Act, 
1845,  filled  up  the  dock,  and  so  cut  off  the  access  from  the  river  to  the  public 
street  adjoining  the  plaintiff  s  premises,  which  thereby  became,  as  premises  either 
to  sell  or  occupv  in  their  then  state,  and  with  reference  to  the  uses  to  which  any 
owner  or  occupier  might  put  them,  permanently  diminished  in  value : 

Held  (by  Kelly,  C.B.,  Blackburn,  J.,  Archibald,  J.,  and  Bramwell,  B.,  Cleasby, 
B.,  dissenting,  affirming  the  judgment  of  the  court  below),  that  the  plaintiff*s  in- 
terest in  the  premises  was  injuriously  affected  within  the  Lands  Clauses  Con- 
solidation Act  (8  &  9  Vict.  c.  18),  s.  68,  so  as  to  entitle  him  to  compensation.  I 

Ricket  V.  Metropolitan  Hy.  Co.  (Law  Rep.,  2  H.  L.,  175)  and  Chamberlain  v. 
West  End  of  London,  ite..  My,  Co,  (2  B.  &  S.,  605, 617 ;  81 L.  J.  (Q.  B,),  201 ;  82 
L.  J.  (Q.  B.),  178),  discussed. 
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Error  from  the  judgment  of  the  Court  of  Common  Pleas  on 
a  Bpecial  case  reported,  Law  Rep.,  7  C.  P.,  508,  where  the  facts 
are  fully  stated. 

Hawkins^  Q.C.  (Philbrick  with  him),  for  the  defendants. 

Prentice^  Q.C.  {Thesiger  with  him),  for  the  plaintiff. 

The  arguments  were  substantially  the  same  as  in  the  court 
below,  and  may  be  sufficiently  gathered  from  the  judgments. 

The  following  cases  were  referred  to  in  addition  to  those  cited 
in  the  court  below  and  referred  to  in  the  judgments :  London 
*and  North  Western  Ry.  Co.  v.  Smith  (*) ;  Moore  v.  Chreat  [192 
tSouthem  and  Western  By.  Co,  (^ ;  Tuohey  v.  Great  Southern  and 
Western  By.  Co.  (*).  Cur.  adv.  vulf. 

Feb.  7.  The  following  judgments  were  delivered : 
Cleasby,  B.  The  question  in  this  case  is,  whether  the  plaint- 
iff is  entitled  to  compensation,  under  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act,  by  reason  of  his  premises 
being  injuriously  affected  by  the  Thames  Embankment  made 
by  the  defendants.  I  understand  that  all  my  learned  brothers 
think  the  plaintiff  is  so  entitled  (I  regret  that  I  cannot  agree 
with  them),  because  the  plaintiff  appears  to  have  suffered  in  his 
trade  considerable  damage  from  losing  the  use  of  the  river.  But 
it  appears  to  me  that  the  case  is  not  brought  within  the  words 
of  the  act  of  parliament,  nor  within  the  construction  which  they 
have  received  in  the  courts  and  in  the  house  of  lords.  If  the 
plaintiff  is  entitled,  I  cannot  see  how  any  person  occupying  pre- 
mises in  a  street  communicating  with  the  river,  who,  for  the 
purposes  of  his  occupation,  made  use  of  the  river — b,  person,  for 
instance,  who  had  a  coal-yard  and  who  had  barges  brought  up 
there,  or  a  builder  having  premises  contiguous  to  the  new  courts 
of  law  and  engaged  in  some  contract  there — would  not  have  a 
similar  claim,  for  he  could  undoubtedly  show  that  his  premises 
were  increased  in  value  by  the  use  of  the  river.  And  the  mul- 
tiplicity of  claims  which  this  would  g^ve  rise  to  is  strongly 
pointed  out  by  Lord  Cran worth  in  Bicket  v.  Metropolitan  By. 
Co.  f*)  as  a  good  reason  for  not  extending  the  meaning  of  the 
woras.  The  present  case,  as  well  as  that  of  others  usin*g  the 
river,  might  have  been  made  the  subject  of  special  provision  for 
compensation,  limiting  the  right  within  certam  limits  and  under 
certain  conditions  \  -but  under  the  general  act  such  cases  are  not 
provided  for. 

The  plaintiff  was  the  occupier  of  certain  premises  at  White- 
friars,  of  which  he  had  a  long  lease,  and  where  he  carried  on  an 
extensive  business  in  bricks  and  other  building  materials. 

Q)  1  Mac.  k  G..  216 ;  19  L.  J.  (Ch.),  193.       0 10  Jr.  C.  L.,  98. 

O  10  Ir.,  C.  L.,  46.  C)  Law  Rep.,  2  H.  L.,  175. 

5  Eng.  Sep.]  83 
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The  premises  were  situated  at  the  distance  of  about  850  feet 
193]  *froni  the  general  line  of  the  river  Thames,  with  other 
premises  between  them  and  the  river.  There  was,  however,  a 
dock  projecting  from  the  river  into  the  land  for  the  distance  of 
352  feet,  as  shown  on  the  plan  which  forms  part  of  the  case, 
and  the  extremity  of  this  reached  to  within  about  25  feet  of  the 
corner  of  the  plaintiff's  premises  as  appears  by  the  scale  at  the 
bottom  of  the  plan.  The  premises,  therefore,  do  not  adjoin  the 
river  or  adjoin  the  dock  so  as  to  give  the  plaintiff  any  of  the 
rights  of  a  riparian  proprietor. 

The  case  finds  (paragraph  4)  "  the  plaintiff  had  no  right  or 
easement  to  or  in  the  draw-dock  other  than  as  one  of  the 
public,  nor  was  there  appurtenant  or  otherwise  belonging  to  the 
plaintiff's  premises  any  easement,  right,  or  privilege  in  or  to 
the  said  dock."  It  appears  to  me  that  if  the  present  question 
was  now  raised  for  the  first  time,  the  finding  referred  to  would 
be  conclusive  against  the  present  claim.  For  I  do  not  see  how 
premises  can  be  injuriously  affected  unless  there  is  some 
damage  to  the  premises  themselves,  or  to  some  right  belonging 
to  them.  The  premises  themselves  would  be  injuriously  affected 
if  there  was  any  structural  damage  bv  reason  of  the  execution 
of  the  works,  as  if  (not  to  mention  other  instances)  floods  were 
brought  upon  them  which  made  them  unfit  for  occupation, 
whether  buildings  or  land :  and  the  premises  would  be  injuriously 
affected  by  loss  of  or  damage  to  some  right  belonging  to  them  in 
various  ways.  As  for  example  if  they  were  waterside  premises, 
and  entitled  to  the  fiow  of  a  river,  and  it  was  taken  away  as  in 
the  Duke  of  BucckuclCs  Case  (^),  or  if  right  to  light  and  air,  or 
private  right  of  way  or  any  similar  right  belonging  to  the  pre- 
mises were  interfered  with,  of  which  the  instances  are  numer- 
ous. Another  instance  may  be  mentioned,  viz.,  if  the  premises 
adjoined  a  public  highway,  and  in  constructing  some  works, 
a  bridge  for  instance,  either  to  carry  a  railway  over  a  public 
road  or  to  carry  the  road  over  it,  the  level  of  the  highway  was 
altered  —  it  might  be  several  feet  or  it  might  be  much  less  —  in 
such  a  case  the  alteration  of  the  level  might  be  a  damage 
to  the  premises.  The  public  in  general  might  be  bene- 
fitted by  having  a  more  level  and  convenient  road,  and  the 
person  occupying  the  premises  might,  as  one  of  the  public, 
share  this  benefit,  but  he  would  have  a  particular  right  an- 
194]  nexed  to  his  premises  of  having  *a  certain  access  from 
them  to  the  highway,  and  if  this  was  prejudiced  (which  would 
be  a  question  of  fact)  he  would  have  a  right  to  compensation. 
The  general  act  of  parliament  does  not  ffive  compensation  to 
all  persons  whose  premises  are  rendered  less  valuable  for  occu- 

0)  Law  Rep.,  6  H.  L.,  418. 
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pation  in  respect  of  their  calling  or  trade  carried  on  there  in 
respect  of  general  convenience,  but  only  where  the  premises 
themselves  are  injuriously  affected,  and  injuriously  affected  by 
the  execution  of  the  works.  The  premises  themselves  must  be 
taken  or  injuriously  affected  by  the  execution  of  the  works  to 
give  a  right  to  compensation.  The  words  "  by  the  execution  of 
the  works,"  point  as  it  appears  to  me  to  the  direct  effect  pro- 
duced upon  the  premises  by  the  works,  the  effect  of  a  contigu- 
ous cutting  on  tne  fabric,  of  an  embankment  upon  the  lignt, 
and  so  on.  This  foundation  of  a  particular  right  interfered 
with  places  a  limit  to  claims  which  would  be  almost  unlimited 
if  every  diminution  of  value  was  to  be  sufficient.  And  as  the 
only  reason  for  the  execution  of  the  works  by  compulsorv 
powers  is  that  they  are  a  great  public  benefit,  any  injury  which 
a  person  suffers  in  common  with  the  rest  of  the  public  may  be 
regarded  as  compensated  for  by  the  benefit.  And  there  is  this 
further  objection  to  reading  the  words  as  signifying  a  mere 
deterioration  of  value,  that  (independently  of  this  being  a  matter 
of  opinion)  the  test  of  the  right  to  compensation  would  be 
fluctuating  and  uncertain,  inasmuch  as  at  one  time  the  premises 
might  appear  to  be  diminished  in  value,  at  another — six 
months  afterwards  —  they  might  appear  to  be  increased,  and 
then  the  title  to  conipensation  would  depend  upon  when  the 
claim  was  made.  ]5ut  although  the  reasons  already  given 
would  have  been  sufficient,  independent  of  authority,  to  satisfy 
me  that  in  the  present  case  the  plaintiff  was  not  entitled  to 
compensation ;  yet,  as  similar  questions  have  already  arisen 
and  been  the  subject  of  decision  in  all  the  courts  and  houses  of 
lords,  and  especially  as  the  opinion  which  I  have  expressed  is 
at  variance  with  that  of  the  court  below,  it  is  proper  to  consider 
the  effect  of  these  decisions,  and  to  show  that  the  conclusion 
arrived  at  is  in  entire  conformity  with  what  they  established. 
The  words  "  injuriously  affected"  in  the  Lands  Clauses  Consoli- 
dation Act  received  a  construction  by  the  Court  of  Queen's 
Bench  in  the  case  of  Re  Penny  (*). 

♦Thewordsof  Lord  Campbell  are :  "  The  testis  whether,  [195 
before  the  railway  act  authorizing  the  company  to  do  what  has 
been  done  here,  an  action  would  have  lain  at  common  law  for 
what  has  been  done  and  for  which  compensation  has  been 
claimed  ?  If  it  would,  and  that  act  is  authorized  by  the  railway 
act,  compensation  may  be  claimed  in  respect  of  it ;  if  the  land 
is  not  taKcn,  and  notning  is  done  which  would  have  afforded 
a  cause  of  action  before  the  act  passed,  then,  although  it  may 
produce  a  deterioration  of  the  property,  it  does  not  injuriously 
affect  the  land  or  constitute  a  ground  for  compensation.''    The 

0)  7  B.  &  B.,  660 :  26  L.  J.  (Q.B.),  225. 
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other  judges  —  Wiglitman,  Erie,  and  Crompton,  JJ. —  lay  down 
the  same  rule  in  almost  the  same  words,  it  is  taken  from  the 
opinion  of  Lord  Cranworth  in  the  house  of  lords  in  the  case  of 
Qdedonian  Ry,  Co.  v.  Ogilvy  (*),  assented  to  by  Lord  St.  Leonards, 
which  is  the  real  foundation  of  the  rule  since  adopted  by  all  the 
courts  in  dealing  with  cases  of  that  description.  It  is  unneces- 
sary to  refer  to  all  the  authorities;  but  as  Mr.  Justice  Wllles 
was  one  of  the  judges  from  whose  judgment  the  present  case  is 
an  appeal,  I  may  quote  his  words  in  Beckett  v.  Midland  JZy.  Co.  (^ : 
*^  To  entitle  a  claimant  to  compensation  under  the  Lands 
Clauses  Consolidation  Act,  1845,  two  things  must  concur,  viz., 
that  he  has  sustained  a  particular  damage  from  the  execution 
by  the  company  of  the  works  authoi;ized  by  the  special  act,  and 
that  the  damage  was  one  for  which  he  might  have  maintained 
an  action  if  the  work  was  not  authorized  by  parliament."  The 
rule  was  adhered  to  and  acted  on  by  the  house  of  lords  in  Sicket 
V.  Metropolitan  Ry.  Co.  (').  It  is  true,  that  in  that  case  Lord 
Westbury  states  his  opinion  to  the  contrary,  and  would  extend 
the  meaningof  the  words  "  injuriously  aifected"  by  making  them 
include  any  damage  sustained  by  the  occupier  in  connection 
with  his  occupation  ;  but  if  that  opinion  had  been  adopted,  the 
decision  of  the  house  of  lords  must  have  been  different,  and 
therefore  it  must  be  considered  as  rejected  by  the  highest  tri- 
bunal, and  by  that  we  are  bound.  This  test  is  really  the  same 
as  that  which  has  been  put  already  in  different  words,  viz.,  that 
where  there  is  no  injury  to  the  premises  themselves,  nor 
196]  *to  any  rights  connected  with  them,  there  is  no  claim  to 
compensation,  as  there  can  only  be  an  action  where  there  is  an 
injury  to  a  right.  In  the  present  case,  according  to  the  state- 
ment in  par.  4,  there  is  no  injury  to  the  premises,  nor  to  any 
right  belonging  to  them,  nor  any  damage  of  a  different  nature 
from  that  which  would  be  sustained  by  any  of  the  public  using 
the  dock  regularly  or  occasionally  ;  and  when  that  is  the  case, 
the  redress  for  the  obstruction  to  a  navigable  river  or  highway 
is  by  indictment,  and  not  by  action  ;  Reg.  v.  Bristol  Dock  Co.  (*) ; 
Winterbottom  v.  Lord  Derby  (*).  It  is  true,  a  person  injured  may 
remove  the  obstruction  so  far  as  is  necessary  to  enjoy  his  rights : 
Mayor  of  Colchester  v.  Brooke  (^) ;  but  he  would  do  this,  not  as 
owner  or  occupier  of  particular  premises,  because  he  does  not 
enjoy  the  right  in  that  character,  but  as  one  of  the  public. 

The  plaintiff  besides  his  right  as  one  of  the  public  to  pass 
along  the  street  in  front  of  his  premises,  has  also  the  right  be- 
longing to  his  premises  to  pass  from  them  to  that  street  not  al- 


(•)  2  Macq.,  229. 

(*)  Law  Rep.,  3  C.  P.,  at  p.  94. 

0LawRep.,2H.  L.,  175. 


(*)  12  East,  429. 

(•)  Law  Rep.,  2  Ex.,  316. 

O  7  Q.B.,  379 ;  15  L.J.  (Q.B.),  173. 
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tered  or  interfered  with  except  so  far  as  the  commissioners  of 
sewers  may  have  rights  over  it,  with  which  we  have  nothing  to 
do.  And  if  the  level  of  the  street  had  been  altered  by  the 
works  of  the  defendanfs,  or  its  inclination  changed  for  the 
worse,  or  its  use  as  a  highway  taken  away  by  its  being  stopped, 
it  might  be  said  that  the  particular  right  of  the  plaintiff  had 
been  infringed,  so  as  to  give  him  a  claim  for  compensation. 

It  appears  to  me  that  the  judgment  of  the  house  of  lords  in 
Hicket  V.  llie  Metropolitan  By.  Co.  (*)  gives  authority  to  the 
ground  upon  which  Lord  Cranworth  puts  his  judgment.  The 
question  in  that  case  was  the  right  to  compensation  in  respect 
of  the  obstruction  of  a  public  street  communicating  with  a  pub- 
lic footway,  by  the  side  of  \vhich  the  plaintiff's  premises  were 
situated.  The  case  was  therefore  like  the  present  one ;  the  ob- 
struction here  is  of  a  public  river  communicating  with  the  street 
adjoining  the  plaintiff's  premises ;  there  it  was  of  a  public  street. 
There  is,  no  doubt,  the  dietinctioti  that  in  that  case  the  obstruc- 
tion was  not  permanent ;  in  the  present  it  is;  but  this  it  is  sub- 
mitted can  make  no  difference  in  the  construction  to  be  given 
to  the  words  **'  injuriously  affected."  Lord  Cranworth  [197 
says,  in  that  case  (') :  "  Both  principle  and  authority  seem  to 
me  to  show  that  no  case  comes  within  the  purview  of  the 
statute  unless  where  some  damage  has  been  occasioned  to  the 
land  itself,  in  respect  of  which,  but  for  the  statute,  the  com- 
plaining party  might  have  maintained  an  action.  The  injury 
must  be  actual  injury  to  the  land  itself,  as  by  loosening  the 
foundations  of  buildings  on  it,  obstructing  its  lights  .or  its 
drains,  making  it  inaccessible  by  lowering  or  raising  the  ground 
immediately  in  front  of  it,  or  by  some  such  physical  deterioration. 
Any  otiier  construction  of  the  clause  would  open  the  door  to 
claims  of  so  wide  and  indefinite  a  character  as  could  not  have 
been  in  the  contemplation  of  the  legislature."  And  he  adds, 
after  a  few  sentences:  "  The  loss  occasioned  by  the  obstruction 
now  under  consideration  may  be  greater  to  the  plaintiff  than 
to  others,  but  it  affects  more  or  less  all  the  neighborhood.  He 
has  no  ground  of  complaint  differing  save  in  degree  from  that 
which  might  be  made  by  all  the  inhabitants  of  houses  in  the 
town  where  the  works  for  forming  the  railway  were  carried  on.'* 
Lord  Chelmsford's  judo^ment  is  principally  occupied  with  an 
elaborate  discussion  of  all  the  authorities,  but  before  examining 
them  he  bases  his  judgment  upon  the  rule  that  the  act  com- 
plained of  must  have  been  the  subject  of  an  action  unless  legal- 
ized by  parliament.  His  lordship,  in  considering  whether  an 
action  would  be  maintainable,  first  adverts,  in  general,  to  the 
case  of  personal  injuty  or  injuries  of  that  nature  arising  upon 

Q)  Law  Rep.,  2  H.L.,  175.  (*)  Law  Rep.,  2  H.  L.  at  p.  198. 
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the  obstruction  of  a  highway.  In  such  cases,  though  no  doubt 
an  action  would  lie,  there  could  clearly  be  no  compensation, 
and  then  the  subject  is  not  further,  noticed.  He  then  refers  to 
the  cases  in  which  an  action  is  said-  to  be  maintainable  in 
respect  of  damages  connected  with  the  occupation  of  the  pre- 
mises, and  after  ezamining  the  adverse  authorities,  and  referring 
to  Bex  V.  London  Dock  Company  (*),  and  the  judgment  of  Erie, 
C.  J.,  in  the  Exchequer  Chamber  in  the  case  before  them,  he 
holds  that  such  damages  are  too  remote  to  be  the  subject  of  an 
action  for  a  public  nuisance,  and,  therefore,  not  the  subject  of 
compensation.  Now  the  words  "  too  remote  '*  are  used  in  con- 
nection with  the  judgment  in  Bex  v.  Lofndon  Dock  Company  (*), 
as  being  the  effect  of  the  judgment  there.  Those  particular 
198]  words  *"  too  remote  "  were  not  used,  but  the  judgment 
was  that  the  words  "  injury  to  an  estate  or  interest  in  land  " 
would  be  satisfied  by  such  consequences  as  the  following,  *'  as 
if  by  their  cut,  or  bridge,  or  any  other  work,  they  had  weak- 
ened the  foundations,  damaged  the  lights,  stopped  the  drains, 
or  done  any  similar  injury  to  the  houses,  lands,  &c.*'  It  is  not, 
therefore,  too  much  to  say  that  by  the  words  "*too  remote**  his 
lordship  meant  too  remote  from  or  not  connected  with  injury 
to  the  premises  themselves,  and  this  would  make  the  opinion 
of  Lord  Chelmsford  in  effect  and  substantially  the  same  as  that 
of  Lord  Cranworth  already  given.  His  lordship  then  goes  into 
a  full  examination  of  all  the  authorities,  so  that  the  house  may 
give  an  authoritative  final  decision  upon  the  whole  case.  Lord 
Chelmsford's  judgment  was  delivered  before  that  of  Lord  Cran- 
worth, but  I  do  not  think  it  can  be  doubted,  after  reading  it 
through,  that  if  it  had  followed  that  of  Lord  Cranworth,  he 
would  have  assented  to  Lord  Cranworth's  language  above 
quoted,  and  the  case  was  accordingly  held  to  be  one  in  which 
compensation  could  not  be  given,  and  the  judgment  of  the  Ex- 
chequer Chamber  to  that  effect  was  affirmed.  If  the  view 
taken  of  Lord  Chelmsford's  judgment  be  correct,  it  would  not,  I 
apprehend,  be  disputed  that  the  decision  of  the  court  below  is 
at  variance  with  the  ground  of  decision  of  the  house  of  lords 
and  cannot  be  supported. 

This  case  was  decided  in  the  year  1867,  but  there  was  an 
earlier  case  in  the  house  of  lords  decided  in  the  year  1857,  in 
which  a  similar  question  arose,  viz.,  Caledonian  Mailway  Com.- 
pany  v.  Ogilvy  (').  In  that  case,  as  I  understand  the  facts  from 
the  judgment,  a  public  road  which  was  the  principal  access  to 
a  residence  was  obstructed  by  a  railway  crossing  it  on  a  level 
within  a  few  yards  of  the  lodge.  Without  the  act  of  parliament 
this  would  have  been  a  nuisance,  and  the  subject  of  an  action 
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at  the  suit  of  any  person  who  could  show  a  particular  damage 
of  a  diflPereiit  nature  from  that  suffered  by  the  public  gen- 
erally. 

The  jury  assessed  the  damages  for  the  level  crossing  and 
Beverance  at  560i.,  and  it  was  held  by  the  house  of  lords  that 
the  level  crossing  gave  no  claim  for  compensation,  reversing 
the  judgment  of  the  Scotch  court.  In  that  case  the  obstruction 
was  of  a  *highway,  in  the  present  ca.se  it  is  of  a  public  [199 
river,  which  is  also  a  highwav,  and  this  is  the  main  distinction 
between  the  two  cases,  with  tlie  addition  that  in  the  present  case 
the  obstructiou  is  complete;  in  the  other  it  was  partial,  an  addi^ 
tion  unimportant  in  principle  if  the  obstruction  was  injurious. 
The  case  was  decided  by  Lord  Cran worth  and  Lord  St.  Leonards. 
Lord  Cranworth  thought  the  case  clear  both  upon  principle 
and  authority  upon  the  ground  that  though  the  plaintiff  suffered 
by  the  obstruction  more  than  any  other  person,  yet  he  did  not 
suffer  differently,  and  therefore  could  not  have  maintained  an 
actio!).  He  says  at  page  236,  "  But  it  would  only  be  a  more 
frequent  repetition  of  the  same  damage;  it  would  not  be  any 
damage  different  from  that  which  might  be  sustained  by  any 
other  subjects  of  Her  Majesty ;  for  all  attempt  at  arguing  that 
this  is  a  damage  to  the  estate  is  a  mere  play  upon  words.'*  Lord 
St.  Leonards  decides  the  case  substantially  upon  the  same 
ground.  But  there  are  passages  in  his  judgment  which  deserve 
particular  notice.  He  points  out  the  distinction  between  the 
case  itself  and  those  cases  in  which  the  highway  which  the  pre- 
mises adjoin  is  itself  interfered  with,  a  distinction  of  importance 
in  dealing  with  the  two,  cases  on  which  the  plaintiff'  mainly  re- 
lied, viz.,  Beckett  v.  Midland  Ry.  Co  (*),  and  Cliamberlain  v.  west 
End  of  Lovdon^  ^c,  Ry.  Co.  (*).  At  page  248  Lord  St.  Leonards 
says,  in  reference  to  the  case  of  Reg.  v.  Eastern  Counties  Ry, 
Co,  ('),  "  In  that  case  there  was  an  actual  injury  I  should  say  to 
the  land  ;  at  all  events  there  was  an  injury  to  the  owner  of  the 
land,  which  would  give  him  an  immediate  right,  no  doubt,  to 
compensation.  From  his  land  he  had  been  enabled  to  step  at 
once  upon  the  road  which  had  been  lowered  by  the  company, 
and  80  lowered  that  he  lost  his  access  to  that  road  unless  he  had 
new  appliances  in  order  to  enable  him  to  approach  it.  There 
was,  thereforej  a  real  injury,  there  was  a  ground  of  complaint 
there  personal  to  himself,  and  which  was  not  open  to  the  rest 
of  the  world.  It  was  a  general  complaint  when  he  got  to  the 
road ;  when  he  got  there  he  had  to  sustain  an  injury  in  common 
with  all  the  rest  of  the  queen's  subjects;  that  is  to  say,  the  road 
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200]  niight  be  rendered  a  great  deal  less  *e*a8y  to  travel  upon 
than  it  was  before  it  had  been  crossed.  For  that  he  would  have 
no  remedy,  it  is  a  common  inconvenience;  all  are  subject  to  it; 
and  the  power  to  commit  that  injury  was  given  by  act  of  par- 
liament for  the  public  benefit,  and  therefore  the  benefit  which 
is  received  by  the  public  from  the  railway  is  considered  to  be 
the  only  compensation  to  which  the  queen's  subjects  in  general 
are  entitled  in  respect  of  the  damage  caused  at  the  particular 
spot  over  which  the  railway  traveled,  or  in  respect  of  which  the 
road  in  that  spot  had  been  lowered," 

He  afterwards,  at  page  251,  refers  to  the  case  o£*Rey.  v.  Bristol 
Dock  Company  (^\.  In  that  case  the  person  complaining  was  a 
brewer,  who  haa  carried  on  his  trade  by  means  of  water  drawn 
from  a  navigable  river  by  means  of  pip^s.  The  defendants,  in 
the  execution  of  public  works,  had  rouled  the  river,  and  made 
the  water  unfit  for  brewing,  and  they  were  bound  to  make  com- 
pensation to  persons  whose  premises  were  damaged  or  made 
useless,  or  to  purchase  them,  at  the  option  of  the  owner.  The 
brewer  endeavored  to  supply  the  defect  by  procuring  other 
water,  but  was  unable  to  do  so,  and  abandoned  the  premises. 
It  was  held  not  to  be  a  case  within  the  act,  because  the  right  to 
pure  water  was  not  a  particular  right  belonging  to  the  owner  in 
respect  of  his  premises,  but  a  general  ri^ht  enjoyed  by  all  the 
public;  Lord  St.  Leonards  is  unable  to  distinguish  that  case  in 
principle  from  Ogilvy^s  Case  (*),  and  it  appears  to  me,  I  must  say, 
almost  impossible  to  distinguish  it  from  the  present  case.  His 
lordship  says,  at  p.  251,  '*  It  was  held  that  he  had  only  a  general 
right;  that  nobody  had  any  particular  personal  right  to  the 
water ;  that  it  was  common  to  all  the  king's  subjects ;  that  there- 
fore  he  was  not  entitled  to  recover  upon  that  ground  alone. 
Now  where  is  the  difference  between  a  public  river  and  a  public 
road  ?  The  rights  of  both  are  common.  A  public  river  is,  in 
point  of  fact,  a  highway;  and  a  public  road  is  a  highway. 
You  use  each  according  to  its  quality,  and  if  j'ou  have  only 
that  common  right  which  belongs  to  all  men,  you  cannot  claim 
compensation  in  regard  to  a  damage  to  either  the  one  or  the 
other  which  is  authorized  by  act  of  parliament ;  and  if  any  such 
case  parliament  ever  did  intend  that  compensation  should  be 
given,  it  is  perfectly  manifest  that  it  would  be  given  generally 
201]  to  all  *within  a  certain  limit,  because  there  must  inevita- 
bly be  damage  to  many  to  a  certain  extent. 

The  present  case  is  one  of  the  stopping  up  of  the  flow  of  a 
river  at  a  particular  spot  in  which  the  plaintiif  has  no  different 
right  from  that  of  any  other  of  Her  Majesty's  subjects ;  and  the 
authorities  given,  I  feel  bound  to  say,  appear  to  me  to  establish 
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that  the  claim  to  compensation  in  such  a  case  cannot  be  main- 
tained ;  to  allow  it  would  be  to  break  in  upon  a  rule  established 
by  the  highest  authority  upon  full  consideration,  and  which  pre- 
vents the  mischief  referred  to  by  Lord  Cranworth  and  Lord  St. 
Leonards.  It  would  also  introduce  very  great  uncertainty  as 
to  the  extent  of  liability  to'  which  all  bodies  executing  great 
public  works  would  be  exposed,  because  their  liability  would 
depend  not  upon  any  facts  capable  of  being  ascertained,  but 
upon  the  speculative  opinion  ot  surveyors  and  other  witnesses 
upon  the  deteriorating  effect  of  the  works  upon  premises  situated 
at  a  greater  or  less  distance ;  as  to  which  a  case  of  deterioration 
by  the  loss  of  the  contingent  advantages  of  an  available  naviga- 
tion might  readily  be  believed  in  ani  easily  established.  The 
matter  is  of  such  general  importance,  involving  a  principle  ap- 
plicable to  so  many  cases,  that  I  have  felt  bound  to  give  effect 
as  far  as  I  could  to  my  own  opinion,  though  differing  from  so 
many  of  my  learned  brothers.  But  although  the  authorities  in 
the  house  of  lords  referred  to  would  be  considered  binding  even 
if  they  varied  from  decisions  of  other  courts,  I  ought  not  to  pass 
by  without  noting  the  two  cases  upon  which  the  plaintiff  par- 
ticularly relied.  Beckett  v.  Midlana  Rj.  Co.  (')  was  one  of  those 
cases. 

In  that  case  the  plaintiff's  premises  adjoined  a  public  highway, 
and  the  works  of  the  defendants  had  narrowed  the  highway 
from  fifty  feet  to  thirty-five  feet,  and  there  was  evidence  that 
the  consequence  was  that  carriages  could  not  turn  opposite 
the  house  as  before,  and  that  omnibuses,  instead  of  stopping  to 
allow  himself  and  other  passengers  to  alight  opposite  his  house, 
stopped  where  they  could  turn.  The  evidence  was  no  doubt 
slight,  but  still  there  was  evidence  for  the  jury  that  the  plaintiff 
had  not  the  same  beneficial  access  to  the  highway  in  front  of 
his  house  which  he  had  before.  This  was  properly  considered 
a  particular  injury  and  *restriction  of  the  right  of  the  in-  [202 
dividual  in  the  enjoyment  of  the  house  so  as  to  give  a  claim  for 
compensation.  And  the  chief  justice,  in  his  judgment,  puts 
the  decision  on  that  precise  ground.  The  case  is  brought  within 
the  observations  of  Lord  St.  Leonards  in  connection  with  the 
case  of  Beg.  v.  Eastern  Counties  By,  Co.  (*),  which  I  quoted  at 
length  from  their  bearing  upon  BickeVs  Clase  (*).  The  same  re- 
mark applies  to  the  case  of  Chamberlain  v.  West  End  of  London^ 
^c.  By.  Co.  (*),  which  being  a  judgment  in  the  Exchequer 
Chamber,  was  mainly  relied  upon  as  binding  on  this  court.  For 
although  the  facts  are  not  so  clear  as  could  be  desired,  sufficient 


C)  Law  Rep..  3  G.P.,  82. 

(•)  2  Q.  B..  347. 

(•)  Law  Bep.,  2  H.L.,  175. 

6  Eno*  Bep.] 


(*)  2  B.  &  S.,  e05,  617 ;  81  L.J.  (Q.B.), 
201 ;  32  L.J.  (Q.B.),  173. 


34 


266  COURT  OF  COMMON  PLEAS.  [L.  R. 

1878  McCarthy  v.  Metropolitui  Board  of  Works. 

appears  to  show  that  the  works  of  the  defendants  had  deprived 
the  plaintift''8  house  of  the  right  of  being  roadside  premises  ad- 
joining a  public  highway  as  much  as  if  the  site  of  his  house  had 
been  changed.    The  case  is  so  much  relied  on  that  I  must  be 
permitted  to  quote  what  Erie,  C.J.,  says  of  it  in  delivering  the 
juda^ment  of  the  majority  of  the  court  in  the  Exchequer  Cham- 
ber m  Eicket  v.  Metropolitan  Ry.  Co.  (').     The  passage  cited,  and 
indeed  the  whole  judgment,  has  a  close  bearing  on  the  present 
case.    "  The  principle  is,  that  the  value  of  a  house  is  affected 
by  the  relation  of  its  situation  to  the  adjoining  highway,  that  is, 
by  the  convenience  of  the  private  rights  of  ingress  and  egress 
from  the  one  to  the  other,  and  by  the  circumstances  of  the  high- 
way itself  tending  to  make  it  useful  and  agreeable  to  the  oc- 
cupier of  the  house.    If  a  house  on  a  level  with  a  commodious, 
beautiful,  well-frequented  street,  either  be  lifted  or  sunk  by  the 
railway  twenty  feet  above  or  below  the  level  of  that  street,  the 
house  would  be  injuriously  affected  both  for  pleasure  or  profit 
by  means  of  the  change  in  the  access  to  and  from  the  house,  or 
if  a  house,  fronting  to  a  street  of  that  description,  should  be 
turned  round  so  as  to  front  to  a  dark  back  alley,  the  house  would 
be  injuriously  affected.    The  site  of  the  house  would  be  altered 
for  the  worse.    In  these  cases  suggested  the  house  is  supposed 
to  be  removed  to  make  the  meaning  more  clear,  but  if  instead 
of  lifting  or  sinking  the  house,  or  turning  its  front  from  a  grand 
street  to  a  bad  alley,  the  street  is  lifted,  or  sunk,  or  changed 
203]  *io  5ts  character,  the  relation  of  the  house  to  its  highway 
is  affected  precisely  in  the  same  degree  as  it  would  be  by  alter- 
ing the  relative  position  of  the  house  itself  in  respect  of  this 
highway,"    Such  is  the  principle  of  Chamberlain  v.  West  End 
of  London^  ^c,  Ry.  Co.  (*)    "  The  frontage  had  been  to  a  wide 
well-frequented  road  leading  to  and  from  important  towns;  by 
the  execution  of  the  railway  works  it  was  made  to  front  to  a 
dumb  alley  much  below  the  level  of  the  substituted  thorough- 
fare over  a  railway  bridge  along  which  the  stream  of  passengers 
would  be  compelled  to  flow.     Frontage  gives  the  value  to 
building  ground ;  therefore  the  railway  company  took  away 
valuable  frontage  and  substituted  that  which  was  very  inferior, 
and  therefore  it  was  held  that  they  had  injuriously  affected  the 
house  both  in  its  frontage  and  in  its  access  to  and  from  the  ef- 
fective thoroughfare  of  the  locality."    After  reading  the  manner 
in  which  this  court  dealt  with  the  case  referred  to,  can  it  be  re- 
garded as  an  authority  that  every  house  in  all  the  streets  lead- 
ing down  to  the  Thames  and  in  the  streets  connected  with  them 
would  confer  a  right  to  compensation  if  it  could  be  shown  that 
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it  was  deteriorated  in  value  by  being  deprived  of  the  public  use 
of  the  river  ?  I  do  not  think  it  necessary  to  consider  the  cases 
cited  in  which  persons  who  have  sustained  particular  injury  by 
reason  of  the  obstruction  of  a  public  highwaj^  or  by  any  other 

Eublic  nuisance  have  maintained  their  action  for  damages, 
iecause  that  is  not  of  itself  a  test,  as  is  pointed  out  by  Lord 
Cranworth  in  Galedonian  Ry.  Co.  v.  Ogilvy  (J),  and  again  very 
distinctly  by  Lord  Chelmsford  in  RkkeVs  iJase  (*^,  and  by  one 
of  the  judges  in  this  case  in  the  court  below.  Although  there 
is  no  right  to  compensation  unless  an  action  would  have  been 
maintainable,  it  does  not  follow  because  an  action  would  be 
maintainable  for  damages  sustained,  therefore  there  is  in  all  cases 
a  right  to  compensation.  If  a  man  sustained  such  injury  as  a 
broken  limb  or  a  damaged  horse  he  could  maintain  an  action 
founded  upon  the  unlawful  obstruction  of  the  highway;  but 
that  would  not  make  it  an  injurious  affecting  of  his  premises, 
however  near  the  obstruction.  The  claim  is  brought  into  ex- 
istence by  something  voluntarily  done  afterwards,  and  althoujzh 
the  damage  may  in  some  measure  be  connected  as  *to  its  [204 
extent  and  frequency  with  the  proximity  of  the  premises,  that 
is  too  remote  a  connection  to  constitute  an  injurious  affecting. 
As  this  judgment  is  founded  upon  decisions  in  the  house  of 
lords  in  which  those  cases  are  examined,  it  would  be  superfluous 
to  justify  the  decisions  bv  a  further  examination  of  them.  In 
many  of  the  cases  it  would  appear  not  to  have  been  sufficiently 
borne  in  mind  that  if  premises  are  injuriously  affected,  so  as  to 
give  a  right  to  compensation,  the  remainderman  and  reversioner 
would  have  the  same  right  to  compensation  as  the  person  in 
possession,  that  is  of  course  if  the  injury  was  of  a  permanent 
character. 

Blackburk,  J.  I  will  now  deliver  the  judgment  of  my  brother 
Archibald  and  myself,  in  which  my  brother  Channell,  before 
he  ceased  to  be  a  member  of  the  court,  concurred.  In  this 
case  the  plaintiff  is  owner  of  real  property  which  is  much  de* 
teriorated  in  value  in  consequence  of  the  works  of  the  defend* 
ants  having  shut  up  a  draw-dock  which  was  a  public  waterway 
coming  near  to  the  plaintiff^'s  property,  but  not  actually  touching 
it,  the  public  highway  being  between.  The  plaintiflT  had  no 
private  right  of  way ;  but,  in  consequence  of  the  proximity  of 
the  public  dock,  his  premises  were  worth  more  either  to  sell  or 
occupy.  The  jury  assessed  the  amount  of  damage  at  1900/. 
The  question  is,  whether  the  plaintiff"  is  entitled  to  receive  com- 
pensation for  this  deterioration  in  value  of  his  property  ?    In 

hamberlain  v.  West  End  of  London^  ^.,  Ry.  Co.  (^)  the  Court 
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of  Exchequer  Chamber  decided  that  the  plaintiff  in  that  case 
w«B  entitled  to  compensation  for  the  depreciation  of  the  value 
of  his  houses,  the  arbitrator  having  found  that  the  stoppage  of 
an  old  highway  seventy  yaixis  from  the  plaintiff's  houses  had 
diminished  the  number  of  passengers,  and  so  rendered  the 
plaintiff's  houses  less  suitable  to  be  let  as  shops,  and  so  di- 
minished their  value.  There  was  no  actual  touching  of  the 
premises  in  that  case  more  than  in  this;  and  if  there  is  any 
difference  in  respect  of  the  directness  of  the  damage,  it  is  more 
direct  in  the  present  case.  If  this  decision  still  remains  not 
overruled  by  the  house  of  lords  it  is  binding  on  us,  and  the 
plaintiff  in  the  present  case  is  entitled  to  our  judgment.  But 
after  that  case,  Iticket  v.  Meiropolitan  Mff.  Go.  (')  was  decided  in 
205]  tlie  house  of  lords,  and  *the  house  of  lords,  by  a  majority 
of  two  peers  to  one,  decided  that  the  plaintiff  in  that  case  was  not 
entitled  to  compensation.  The  decision  of  the  house  of  lords, 
the  final  court  of  appeal,  is  binding,  not  only  on  all  inferior  tribu- 
nals, but  even  on  the  house  itself,  and  fixes  the  law,  until  the 
legislature  thinks  fit  to  intervene.  We  have,  therefore,  only  one 
duty  to  perform,  and  that  is,  to  discover  whether  the  ratio 
decvJeadi  of  the  house  in  Uicket  v.  Metropolitan  Ry.  Co.  (*)  does  or 
does  not  contain  in  it  a  reversal  of  the  decision  of  the  Exche- 
quer Chamber  in  Chamberlain  v.  West  End  of  London^  ^c.  By. 
Co.  (*)  The  tnajority  of  the  judges  in  the  Exchequer  Chamber 
in  Iticket  v.  Metropolitan  By.  Co.  Q  thought  the  two  cases  might 
stand  together,  for  they  reversed  the  decision  of  the  Queen's 
Bench,  though  the  decision  in  Chamberlain  v.  WestJEhid  of  Lon- 
don^  ^ff..  By.  Co.  (*)  was  clearly  binding  upon  thetn.  The  dis- 
tiuction  w^hich  Erie,  C.J.,  made  between  them  in  delivering 
their  judgment  is  to  be  found  at  pp.  164, 165,  in  the  report  in 
5  B.  &  S. ;  and,  if  I  understand  it  rightly,  is  that  a  diminution 
in  the  rent  which  Chamberlain  received  when  letting  his houso«* 
in  cohsequence  of  the  diminished  facility  of  access  deterring 
passengers  from  coming  that  way,  and  so  diminishing  the  pro- 
fits which  the  occupiers  of  the  shops  would  make,  was  an  injury 
to  the  houses ;  but  that  a  diminution  in  the  profit  which  Ricket 
received  from  his  own  occupation  of  his  house  as  a  public  house 
from  a  precisely  similar  cause  was  only  a  personal  injury.  I 
cannot,  speaking  for  myself  only,  at  all  agree  in  this  distinction. 
I  think  it  necessarily  follows,  from  the  facts  found  in  Bicket 
V.  Metropolitan  By.  Co.  (*),  that  the  plaintiff's  house  would  have 
let  for  a  smaller  rent  during  the  twenty  months  that  the  ob- 
struction continued ;  but  such  a  distinction  was  certaitily  made. 

O  LawRep.,2H.  L.,175. 
O  2  B.  A  S.,  605,  617 ;  81  L.  J.  (Q.B.).  201 ;  32  L.  J.  (Q.B.),  178, 
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Whether  the  diminished  value  of  a  house  to  let  or  sell  does  or 
does  not  in  itself  constitute  an  injurious  affecting  of  the  land  is 
another  question.  Lord  Crau worth,  in  his  judgment  in  Hickei 
V.  Metropolitmi  Bj/.  Co.  (*),  clearly  was  of  opinion  it  did  not.  He 
says,  p.  198,  ♦*  Both  principle  md  authority  seem  to  me  to  show 
that  no  case  comes  within  the  purview  of  the  statute,  unless 
where  some  damage  has  been  occasioned  to  the  land  itself,  in 
respect  of  which,  out  for  the  .statute,  the  complaining  [206 
*party  might  have  maintained  an  action.  The'  injury  must  be 
actual  injury  to  the  land  itself,  as  by  loosening  the  foundations 
of  the  buildings  on  it,  obstructing  its  li^ht  or  its  drains,  making 
it  inaccessible  by  lowering  or  raising  tne  ground  immediately 
in  front  of  it,  or  by  some  such  physical  deterioration.  Any 
other  construction  of  the  clause  would  open  the  door  to  claims 
of  so  wide  and  indefinite  a  character  as  could  not  have  been  in 
the  contemplation  of  the  legislature.*'  If  this  is  the  principle 
of  the  decision  of  the  house  of  lords.  Chamberlain  v.  West  End 
of  London^  ^.,  Ry.  Co.  (*)  is  clearly  overruled,  for  in  that  case  the 
works  of  the  defendant  did  not  come  within  seventy  yards  of 
the  plaintiff's  property. 

In  Beg.  v.  Metropolitan  Board  of  Works  {^  the  Court  of  Queen's 
Bench  thought  that  this  was  the  ratio  decidendi  of  the  lords ;  and, 
therefore,  in  a  case  identical  in  principle  with  the  present,  gave 
judgment  for  the  defendants.  But  in  Beckett  v.  Midland  By. 
Co.  (*)  the  Court  of  Common  Pleas  took  a  different  view  of  what 
was  the  ratio  decidendi  in  Biclcet  v.  Metropolitan  By.  Co.  (*).  They 
seem  to  have  considered  it  as  proceeding  partly  on  the  remote- 
ness of  the  damage,  and  partly  on  the  same  distinction  which 
was  put  in  the  judgment  of  Erie,  C.J.,  to  which  I  have  already 
alluded,  and  therefore  as  not  overruling  Chambererlain  v.  West 
End  of  London^  rf^.,  By.  Co.  (*)  And  in  substance  the  Court  of 
Common  Pleas  nave  followed  that  decision  in  the  present  case. 
Lord  Westbury  was  clearly  desirous,  not  only  to  support  the 
decision  in  Chambe:rlain  v.  West  End  of  London^  ^c.  By.  Co.  ('), 
but  to  carry  it  a  great  deal  further;  whilst  Lord  Cran worth,  as 
it  seems  to  us  from  the  passage  already  cited,  clearly  decided 
on  a  principle  inconsistent  with  the  decision  in  that  case :  we 
must  look  to  the  opinion  of  the  lord  chancellor  to  see  whether 
the  house  of  lords  did  overrule  the  decision  or  not.  The  lord 
chancellor  did  certainly  proceed  in  part  on  the  ground  of  the 
remoteness  of  damages,  but  he  did  not  confine  himself  to  it, 
but  proceeds,  at  p.  188,  to  state  his  views  on  the  whole  case.  It 
is  unfortunate  that  two  courts  should  have  differed  as  to  what 

(>)  Law  RepL,  8  H.  L.,  175.  (»)  Law  Rep.,  4  Q.  B.,  858. 
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these  were.  But  we  find,  at  p.  191,  that  the  lord  chancellor 
does  expressly  mention  Ckamberlam  v.  West  End  of  Londorij  ^., 
207]  *-%•  ^'  (\)i  ^"d^  treats  it  at  a  right  decision,  apparently 
adopting  the  distinction  made  between  this  case  ana  the  case 
then  at  the  bar  by  Erie,  C.J.,  in  the  judgment  delivered  by  him 
in  the  Exchequer  Chamber.  We  think  it  not  now  the  ques* 
tion  whether  that  distinction  was  satisfactory  or  not,  but 
whether  the  decision  in  Chamberlain's  Case  is  overruled  by 
the  house  of  lords,  or  still  a  subsisting  authority.  We  think, 
upon  the  whole,  it  is  better  to  treat  it  as  not  yet  overruled, 
leaving  it  to  the  house  of  lords,  if  we  have  misapprehended  the 
eftect  of  their  decision,  to  correct  it.  We,  therefore,  affirm  the 
judgment  below. 

Bramw£ll,  B.  In  this  case  the  plaintiff,  by  the  execution  of 
the  works  of  the  defendants,  has  sustained  a  damage  in  respect 
of  his  interest  in  certain  premises,  the  value  thereof  being 
lessened  by  the  execution  of  these  works  ;  which  loss  could  not 
have  been  inflicted  on  him  except  under  the  powers  given  to 
the  defendants  by  their  act.  In  short,  ^^  he  has  sustained 
damage  by  reason  of  the  exercise  as  regards  such  lands  of  the 
powers  of  the  act''  8  &  9  Vict.  c.  20,  s.  6.  In  reason  and  Jus- 
tice he  ought  to  be  compensated.  The  only  matter  urged  to 
the  contrary,  viz .,  that  the  public  benefit  justifies  this  uncom- 
pensated injury,  is  idle.  If  the  public  benefit  will  not  autho- 
rize the  taking  of  the  smallest  piece  of  land  or  the  doing  of  the 
smallest  injury  to  the  structure  of  a  building  or  its  easements 
■without  compensation,  neither  can  it  in  reason  or  justice  autho- 
rize this  loss  without  compensation.  Unless  it  will  pay  to  do 
the  work,  including  in  its  cost  compensation  for  losses,  the  work 
should  not  be  done.  There  is  no  difliculty  in  ascertaining  the  com- 
pensation any  more  than  in  a  case  of  a  partial  loss  of  li^ht. 
1^0  doubt  vague  claims  may  be  made,  and  unfounded  ones,  out 
justice  must  be  done  to  A.  though  at  the  risk  of  a  fraudulent 
claim  by  B.  Indeed,  if  the  plaintiff's  premises  had  been  taken 
this  source  of  value  would  have'  had  to  be  taken  into  account 
and  estimated,  and  this  is  also  a  strong  argument  for  the  plaint- 
iff. For  if  the  defendants,  by  taking  the  premises,  would 
have  to  pay  the  whole  value,  why  are  they  to  do  this  damage 
gratis,  or  could  they  have  stopped  the  draw  dock  and  then 
taken  the  house  at  the  diminished  value  ?  The  loss,  it  is 
208]  *to  be  borne  in  mind,  is  by  execution  of  powers  given ; 
because  there  may  be  a  loss  by  new  works  to  which  this  rea- 
soning does  not  apply,  as  the  diversion  of  traffic  from  an  old  by 
the  making  of  a  new  road.  But  then  the  damage  is  not  ^^  caused 
by  the  exercise  of  the  powers  of  the  act.'^    Take  a  plain  case, 
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indeed  the  one  I  have  supposed ;  a  new  road  is  made,  traffic  is 
diverted  from  an  old  one.  The  owners  of  the  soil  could,  with- 
out statutory  powers,  have  dedicated  the  new  road  to  the  pub- 
lic ;  or  the  owners  of  the  soil  could  make  a  railway  if  they 
pleased  and  diminish  the  value  of  the  houses  in  the  town 
through  which  the  old  coach  road  ran,  as  at  Maidenhead.  They 
could  not,  indeed,  in  most  cases,  make  the  railway  without 
statutory  powers,  because  they  would  not  take  land  by  compul- 
sion, cross  and  divert  roads,  and  other  things ;  but  the  railway 
injures  property,  not  directly  by  exercise  of  any  of  their  powers 
given  by  the  act,  bnt  as  an  indirect  consequence  of  the  exercise 
of  such  powers,  and  of  the  dealing  with  land  they  have  pur- 
chased as  any  owner  mi^ht  have  dealt  with  it  if  he  pleased. 
And,  indeed,  railways  have  been  made  without  statutory 
powers,  as  that  from  Gravesend  to  Stroud,  and  the  Festiniog 
Kailway.  But  for  the  powers  of  the  act  the  loss  by  the  diver- 
sion of  traffic  would  not  have  occurred,  but  the  exercise  of 
those  powers  does  not  cause  it.  Those  powers  are  certainly 
not  causa  causanSy  and  hardly  a  causa  sine  qud  non.  For  the 
statute  means  exercise  of  the  powers  in  relation  to  the  land 
aflected.  And,  indeed,  the  loss  in  such  cases  is  caused  not  by 
the  making  of  the  railway  but  by  its  subsequent  user.  I  say, 
therefore,  that  in  this  case  there  is  a  direct  loss  caused  to  the 

{)laintiff  by  the  exercise  of  powers  conferred  by  the  act  of  par- 
iament,  and  that  there  is  no  reason  why  the  plainti ft' should  not 
be  compensated.  And  it  seems  to  me  legitimate  to  say,  that  the 
legislature  ought  not  to  have  intended  this,  and  legitimate 
and  respectful  to  say^that  what  it  ought  not  to  have  intended  pre- 
sumably it  did  not  intend,  and  that  what  it  did  not  intend  it  has 
not  enacted.  I  approach  the  consideration  of  the  statute  there- 
fore with  the  belief  that  the  true  construction  is  in  the  plaint- 
iff''s  favor.  Now  I  agree  that  the  words  "  injuriously"  does  not 
mean  "  wrongfully  "  affected.  What  is  done  is  rightful  under 
the  powers  of  the  act.  It  means  hurtfully  or  "  damnously  " 
affected.  As  when  we  say  of  a' man  *that  he  fell  and  in-  [209 
jured  his  leg.  We  do  not  mean  that  his  leg  was  wronged,  but 
that  it  was  hurt.  We  mean  he  fell,  and  his  leg  was  injuriously, 
that  is  to  say,  hurtfully  affected.  At  the  same  time,  I  am  clearly 
of  opinion  that  to  entitle  the  parties  interested  to  compensation, 
the  injury  or  hurt  must  be  such  as  could  not  lawfully  be  inflicted 
except  by  the  powers  of  the  act.  I  have  above  given  my  reasons 
for  this.  But  I  will  shortly  add  that  the  words  of  the  section 
show  this.  The  lands  must  be  "  injuriously  affected  by  reason 
of  the  exercise  as  regards  such  lands  of  the  powers  of  the  act.'*. 
The  act  therefore  injuriously  affecting  must  be  one  which  would 
be  wrongful  but  for  the  statute.    But  I  agree  that  it  need  not 
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be  one  for  which  an  action  would  lie.  Jt  is  enough  that  it  would 
be  indictable  or  might  be  prevented  by  injunction.  Now  clearly 
this  stoppage  of  the  draw  dock  would  have  been  indictable  and 
the  defendants  might  have  been  compelled  to  abate  the  nui- 
sance; besides,  it  is  not  to  be  presumed  any  one  would  break 
the  law. 

Further,  I  believe  that  they  might  have  been  prevented  by 
injunction  from  doing,  and  compelled  to  undo  if  thev  did,  the 
act  which  has  caused  the  loss.  If  so,  then,  we  have  a  thing  done 
under  the  powers  of  the  statute  which  could  not  have  been  law- 
fully dope  but  for  those  powers,  which  if  done  might  have  been 
compelled  to  be  undone,  which  directly  causes  a  loss  to  the 
plaintiff  in  respect  of  his  interest  in  these  premises.  Why  is 
this  not  within  the  section  ?  It  says, "  shall  make  to  the  owners, 
Ac,  of  land  injuriously  affected  by  the  construction  of  the  works 
full  co.mpensation  for  all  damages  sustained  by  such  owners, 
&c.,  by  reason  of  the  exercise,  as  regards  such  lands,  of  the 
powers  of  the  act."  I  admit  of  course  that  the  loss  must  be  to 
the  person  in  respect  of  his  interest  in  the  thing.  That  the 
thing,  the  premises,  must  be  lessened  in  value,  not  merely  that 
the  peraon  suffers  in  common  with  the  rest  of  the  public,  or  on 
account  of  something  peculiar  to  him  personally.  I  admit,  for 
instance,  that  if  a  market  gardener  had  usually  landed  hisgoods 
there  and  taken  them  to  Farrington  market  he  would  have  no 
claim,  because  no  premises  of  his  would  be  injuriously  affected. 
It  might  be  an  inconvenience  and  even  loss  to  him  to  get  his 
goods  to  market  in  some  other  way.  But  his  premises  would 
not  be  injuriously  affected.  He  would  suffer  as  one  of  the 
210]  public,  *more,  perhaps,  than  any  one  else,  but  still  as  one 
of  the  public  only ;  and  it  may  well  be,  that  though  his  loss  is 
special,  yet  he  must  bear  it  as  one  of  the  public  for  the  public 
gain,  and  on  account  of  the  difficulty  of  compensating  in  such 
eases.  He  would  be  injuriously  affected,  but  not  his  premises. 
His  case  would  be  like  that  of  a  medical  man  injured  by  sani- 
tary improvements  under  statutory  powers,  which,  by  dirainish- 

.  iug  sickness,  diminished  his  practice.  Kor  is  such  an  affecting 
one  by  the  exercise  of  the  powers  of  the  act.  No  power  of  the 
act  is  directly  applied  to  cause  it;  it  is  an  indirect  consequence 
onlv.  Here  the  premises  are  injuriously  affected,  and  for  actual 
and  potential  purposes  they  are  of  less  value.  If  it  is  to  be 
ftskea  where  the  hne  is  to  be  drawn,  I  answer,  not  by  distance 
in  point  of  measurement.  Premises  might  be  injuriously  affected 
by  the  stopping  of  a  landing  place  ten  miles  off  if  there  was  no 
other  within  twenty  of  the  premises  affected.    The  line  is  to  be 

'  drawn  by  ascertaining  whether  the  premises  are  actually  or 
potentially  affected  for  present  or  other  purposes,  or  the  man. 
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whether  it  is  only  the  person  who  happens  to  be  using  them.  It  is 
said  this  might  ^ve  the  right  to  make  an  immense  number  of 
claiins.  Suppose  it  did.  Suppose  there  were  a  thousand  claims  of 
lOOOi.  each.  If  they  are  well  founded  l,000,000i.  of  property  is 
destroyed,  and  why  is  not  that  part  of  the  cost  of  the  improve- 
ment ;  and  if  taken  into  account  as  such,  why  should  not  the  loser 
of  it  receive  it  ?  On  these  principles  I  think  the  present  case  with- 
in the  statute  and  eive  my  entire  concurrence  inLord  Westbury's 
reasoning,  from  which  the  foregoing  is  borrowed.  Of  couse,  if 
there  is  any  binding  authority  on  the  subject,  reasoning  is  use- 
less. But  I  think  the  cases  are  in  such  a  condition  that  there  is 
none  on  which  we  can  act,  and  that  the  matter  must  be  set  right 
by  the  house  of  lords  or  by  legislation.  That  being  so,  we  may 
reasonably  inquire  how  this  case  ought  to  be  decided.  Hicket 
V.  Metropolitan  Hi/.  Co.  (*)  would  govern  us  did  we  know  the 
ratio  decidendi.  JNTow,  there  is  a  ratio  decidendi  expressed  by  Lord 
Cranworth  which  would  entitle  the  defendants  to  judgment. 
Ho  appears  to  think  that  there  must  be  some  damage  to  struct- 
ure or  easement  to  constitute  injurious  affecting.  Now,  it  does 
seem  *sti*ange  that,  the  act  and  its  results  being  the  same,  [211 
the  premises  are  injuriously  affected  or  not  according  as  the 
right  hurt  or  injured  is  publip  or  private  as  by  grant  or  prescrip- 
tion. But,  further.  Lord  Cranworth  says,  "  or  making  it  inac- 
cessible by  lowering  or  raising  the  ground  immediately  in  front 
of  it.'*  I  suppose  the  important  word  there  is  "  immediately,*' 
making  the  thing  peculiar  to  the  house.  But  what  in  princi- 
ple is  the  difference  between  "immediately"  and  five  yards 
distant;  what  is  the  difference  in  principle  between  total  inac- 
cessibility and  total  loss  and  partial  inaccessibility  and  partial 
loss  ?  With  great  respect  to  nis  lordship's  opinion  and  that  of 
my  brother  CTeasby,  they  seem  to  give  up  their  position  in  this. 
For  lowering  the  ground  in  front  would  be  no  cause  for  com- 
pensation unless  it  was  a  highway;  and  if  it  is  a  highway  the 
claimant  has  no  right  ia  relation  to  it  except  as  one  of  the  pub- 
lic. His  premises  Deing  close  to  the  road  does  not  alter  his  case 
in  principle,  but  in  degree  only.  But  Lord  Cranworth's  was 
not  the  ratio  decidendi  of  Lord  Chelmsford.  Further,  I  agree  in 
the  remark  of  my  brother  Blackburn,  that  the  judges  and  (for 
aught  we  can  see)  the  lords  in  JRicket  v.  Metropolitan  By.  Co.  (*) 
did  not  mean  to  overrule  Chamberlain  v.  West  of  London^  ^.,  -fiy» 
Co.  (^ ;  and  I  agree  with  him  in  thinking  that  if  that  is  the  law, 
it  is  an  authority  for  the  plaintiff,  and  that  the  distinction  be- 
tween the  two  cases  is  unreal.    Then,  in  order  to  reverse  the 
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judgment  we  ought  to  be  able  to  say  that  it  is  wrong  on  prin- 
ciple or  authority.    I  cannot  say  it  is  on  either. 

Kelly,  C.B.  It  is  necessary,  in  the  first  place,  to  have  a  clear 
apprehension  of  the  facts  of  the  case.  The  plaintiff  is  the  owner 
of  a  house  and  premises,  in  wliich  he  carried  on  the  business  of 
a  carman,  and  the  defendants,  in  order  to  construct  an  embank- 
ment, possessed  themselves,  under  the  powers  of  their  acts  of 
f)arliament,  of  a  water-way  or  public  highway  called  a  draw-dock, 
eading  from  a  portion  of  a  highway,  lying  between  the  plaint- 
iff's premises  and  the  draw-dock,  to  the  river  Thames.  The 
plaintiff,  therefore,  had  a  public  way  from  his  house  and  pre- 
mises, across  a  space  of  twentT-one  feet  to  the  draw-dock,  and 
212]  thence,  by  the  draw-dock  of  the  *length  of  352  feet  to  its 
outlet  on  the  Thames;  and  the  defendants,  oy  taking  the  draw- 
dock  and  constructing  an  embankment  upon  its  site,  have  per- 
manently destroyed  and  extinguished  the  public  highway  from 
a  spot  twenty-one  feet  from  the  plaintiff's  premises  to  the  river 
Thames.  By  this  means  the  communication  between  the  plaint- 
iff's premises  and  the  Thames  has  been  taken  away,  and  his 
premises  have  become  less  valuable,  either  to  sell  or  to  occupy, 
to  the  amount  of  1900L  The  question  is  whether  the  plaintiff' 
it  entitled  to  compensation  under  the  Lands  Clauses  Act,  1845, 
which  is  incorporated  with  the  defendants'  act  of  parliament. 
A  great  many  decisions,  some  of  them  seeming  to  conflict  with 
each  other,  are  to  be  found  on  this  question,  and  it  may  be  well 
to  consider  at  the  outset  in  what  state  of  things  claimants  or 
plaintiffs,  whose  property,  as  alleged,  has  been  prejudicially  af- 
fected within  the  Lands  Clauses  Consolidation  Act,  have  been 
held  not  entitled  to  compensation.  And,  first,  it  has  been  de* 
termined  that  loss  of  profits  of  trade  is  not  within  the  act.  "Why 
this  should  be  so ;  why  a  man  should  be  deprived  of  the  profits 
which  he  is  acquiring  in  his  trade,  by  means  of  a  public  high- 
way in  the  immediate  neighborhood  of  his  premises  being  taken 
by  a  joint  stock  company,  or  other  public  body,  and  applied  to 
their  own  use,  and  in  many  cases  used  for  their  own  profit,  and 
the  injured  trader  should  be  entitled  to  no  compensation,  I  have 
never  yet  been  able  to  discover ;  but  such  is  the  law,  as  laid 
down  by  the  house  of  lords,  and  this  court  is  bound  by  their 
decision.  So  it  has  been  decided  that  no  compensation  can  bo 
recovered  where  no  action  could  be  maintained  if  the  ivrong 
had  been  done  not  under  the  authority  of  an  act  of  parliament ; 
and  further  that  it  does  not  follow  that  even  if  an  action  might 
be  maintained  a  claimant  could  necessarily  obtain  compensation 
within  the  Lands  Clauses  Acts.  Finally,  it  has  been  held  that 
the  temporary  obstruction,  as  in  HickeiCa  Gase^  or  the  occasional 
obstruction,  as  in  Ogilvrfs  OasCj  of  a  public  highway,  is  not  the 
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subject  of  compensation,  and  that  the  permanent  extinction  of 
a  highway,  but  so  distant  from  the  premises  of  the  claimant  that 
he  only  sustains  an  injury  in  common  with  the  public  at  large,  is 
also  not  an  injury  within  the  meaning  of  the  act.  And  Lord 
Cranworth  has  laid  it  down,  to  entitle  a  claimant  to  compensa- 
tion ^'  there  must  be  a  direct  injury  to  the  land  itself,  as  by 
loosening  the  foundations  of  buildings  upon  it,  obstructing  its 
lighter  its*drains;  making  it  inaccessible  by  lowering  [^13 
or  raising  the  ground  immediately  in  front  of  it,  or  by  some 
such  physicial  deterioration." 
On  the  other  hand,  it  has  never  yet  been  detetermined  that 
/  the  permanent  extinction  of  a  public  highway  so  near  to  the 
claimant's  premises  as  directly  to  diminish  their  value  to  sell  or 
to  let,  or  to  be  enjoyed  by  the  claimant  himself,  is  not  the  sub- 
ject of  compensation  within  the  act,  and  it  will  be  found,  upon 
a  careful  consideration  of  the  authorities  bearing  upon  this 
question,  that  such  an  injury  has  been  held  to  entitle  the  party 
injured  to  compensation,  and  the  decisions  to  that  effect  affirmed 
by  a  court  of  error  and  approved  in  the  house  of  lords.  In 
Ctkamberlain  v.  West  End  of  London  ^c,  jRy.  Co.  It  was  decided 
in  the  Queen's  Bench,  and  afterwards  in  the  Exchequer  Cham- 
ber, that  the  destruction  or  extinction  of  a  highway  at  a  dis- 
tance of  seventy  yards  from  the  nearest  of  the  plaintiff's  houses 
alleged  to  have  been  injuriously  affected,  was  an  injury  within 
the  liands  Glauses  Act,  1845,  wnich  entitled  the  plaintiff  to  com- 
pensation. In  that  case,  the  highway  at  the  point  of  extinction 
was  not  only  not  in  contact  witri  the  plaintiff's  premises,  but, 
as  observed,  at  a  distance  of  seventy  yards ;  nor  were  the  pre- 
mises directly  injured  in  any  of  the  modes  pointed  out  by  Lord 
Cranworth  in  ticket's  Case,  or  otherwise  than  that,  by  reason 
of  the  proximity  to  the  plaintiff^s  premises  of  that  portion  of 
the  highway  which  had  been  taken  for  the  purposes  of  the  rail- 
way, the  access  to  them  by  a  substituted  road  was  less  con- 
venient, and  the  premises  had  thereby  become  less  adapted  to. 
the  carrying  on  of  a  trade,  and  of  less  pecuniary  value.  All 
these  requisites  concur  in  the  case  now  before  the  court,  and  it 
remains  to  be  considered  whether  Chamberlain's  Case  must  be 
taken  to  have  been  overruled  hjRickei  v.  MeiropoUUmRy.  Co*^) 
in  the  house  of  lords.  Having  carefully  considered  the  facts 
and  the  language  of  the  opinions  delivered  in  this  case  of  HickeCs 
it  appears  to  me  that  it  in  no  wise  conflicts  with  the  decision  in 
Chamberlain^ s  Case,  and  that  it  clearly  and  plainly  is  distinguish- 
able from  the  case  now  before  this  court.  First,  the  broad  and 
substantial  ground  of  the  decision  in  Chamberlcun's  Case  and  in 

03  B.  &  S.,  605,  617 ;  31  L.  J.  (Q.B.),       0  La^  Rep.,  2  H.  L.,  175. 
201 ;  82  U  J.  (Q.B.).  173. 
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214]  this  case  is,  that  the  portion  of  a  *bighway  the  taking  of 
which  by  the  defendants  was  complained  of  bad  been  perma- 
nently and  absolutely  extinguished,  and  the  plaintiffs  in  both 
cases  had  been  for  ever  deprived  of  the  use  of  it  for  themselves 
and  all  others  resorting  to  their  premises;  whereas  in  SickeCs 
Case^  the  highway  was  not  taken  at  all,  and  the  aocess  to  it  had 
been  for  a  time  only,  and  partially,  obstructed,  another  tempo- 
rary way  to  the  plaintiffs  premises  had  been  substituted,  and  the 
highway  itself  ultimately  restored  to  its  former  condition.  It 
is  true  that  the  obstruction  was  continued  for  the  long  period  of 
twenty  months  and  it  may  be  that  as  in  WUkes  v.  Hungerford 
Market  Go.  (*)  an  action  might  have  been  maintainable  for  the 
continuance  of  the  obstruction  for  an  unreasonable  time.  But 
there  is  a  marked  and  manifest  distinction  between  a  mere  tem- 
porary obstruction,  which  must  occasionally  take  place  in  a 
highway  under  a  great  variety  of  circumstances,  as  during  the 
repairs  of  the  way,  or  of  the  sewers,  or  of  the  gas-pipes^  or  water- 
pipes  underneath  it,  and  the  permanent  destru^^tion  of  a  way  by 
which  property  in  its  neighborhood  may  be  permanently  and 
irreparably  injured.  But,  further,  the  only  damage  found  by 
the  jury,  or  complained  of  by  the  plaintiff,  wa«  a  loss  of  profit 
in  his  trade  estimated  by  the  jury  at  100^.,  a  Iosb,  which  as 
already  observed,  the  house  of  lords  had  decided  not  to  be 
within  the  act  of  parliament. 

Here,  on  the  other  hand,  as  in  ChamLerlain^s  Cdse^  it  is  ex- 
pressly found  that  the  premises  of  the  plaintiff,  with  reference 
to  the  use  to  which  they  might  have  been  applied  by  any  owner 
or  occupier,  have  been  permanently  damaged  or  diminished  in 
value.  The  decision,  therefore,  in  RkkeVs  Gaae^  upon  the  facts 
there  found,  is  clearly  distinguishable  fn^m  Chamberlain's  Case 
and  this  case,  and  is  in  express  terms  distinguished  from  Cham- 
berlain's  Case  by  Lord  Chelmsford,  one  of  the  majority  by  whom 
that  decision  was  pronounced.  We  are,  however,  bound  not 
merely  to  consider  the  judgment  itself  of  the  house  of  lords,  but 
to  collect,  as  far  as  we  are  able  to  do  so,  the  raiiones  decidendi 
from  the  language  in  which  it  was  delivered.  And  it  certainly 
appears  from  some  expressions  that  fell  from  Lord  Cranworth 
to  have  been  his  opinion  that  to  constitute  an  injury  within  the 
215]  act,  it  must  been  *caused  by  something  in  contact  with 
or  directly  and  physically  operating  upon  the  land  itself.  But 
if  such  was  really  the  meaning  of  his  lordship,  it  is  not  only 
opposed  to  some  of  the  authorities  recognized  by  the  decision 
to  which  he  was  a  party,  but  inaccurately  illustrates  the  propo^ 
sition  intended  to  be  laid  down.  For  "  the  raising  or  lowering 
of  a  highway  in  front  of  a  claimant's  premises"  had  not  the 

(')  2  Bing.  N.  C,  281. 
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eiFect  in  the  case  referred  to  of  renderiug  the  premises  inacces- 
sible, though  it  diminished  the  facility  of  access;  and  the  de- 
struction of  a  portion  of  a  highway  by  the  construction  of  an 
embankment  upon  it  at  the  distance  of  some  fifteen  feet  from 
the  claimant's  house,  is  no  more  "  an  actual  injury  to  the  land 
itself"  than  the  Construction  of  a  railway  at  the  distance  of 
seventy  yards,  or  an  embankment  at  the  distance  of  twenty- 
one  feet.  Passing  by,  then,  these  remarks  of  Lord  Cran- 
worth,  which  would  confine  all  claims  to  compensation  within 
narrower  limits  than  either  the  authorities  or  the  provisions 
of  the  act  of  parliament  have  prescribed,  and  without  call- 
ing in  aid  the  able  and  elaborate  opinion  of  Lord  \Vestbury 
in  support  of  the  claim  to  compensation,  I  think  we  are 
warranted  in  holding  that  the  true  rationes  decidendi  in  this 
case  of  RickeVs  were,  that  the  pecuniary  injury  complained  of 
was  confined  to  the  loss  of  profit  in  trade,  that  there  was  no 
finding  of  any  diminution  in  the  value  of  the  property,  and 
that  tlie  highway  in  question  had  not  been  permanently  extin- 
guished or  taken  away,  but  only  temporarily  obstructed ;  all 
which  reasons  for  the  decision  are  inapplicable  to  either  Cham- 
berlmn^s  Gfse  or  the  case  before  us.  Caledonian  My.  Co.  v. 
Ogilcy  (^)  is  equally  distinguishable  from  the  present  case. 
There  the  plaintifl;' complained,  not  of  the  permanent  extinction 
of  a  highway,  but  only  of  an  occasional  and  temporary  obstruc- 
tion by  the  shutting  of  the  gates  on  either  side  of  a  railway  for 
u  few  minutes  or  seconds  at  a  time  during  the  passing  or  ex- 
pected passing  of  a  railway  train.  There  is  therefore  no  decision 
to  be  found  in  any  court  of  appeal  that  where  a  highway  is  not 
merely  obstructed  but  permanently  destroyed,  so  near  to  pre- 
mises alleged  to  be  injuriously  affected  as  to  render  them  of 
less  pecuniary  value  by  preventing  an  easy  and  convenient 
access  to  them  by  the  occupiers  and  the  public,  the  owner  of 
the  premises  is  not  entitled  to  *compen8ation.  Upon  [216 
these  grounds,  therefore,  supported  by  the  many  authorities 
referred  to,  consistent  with  the  decisions  of  the  house  of  lords, 
and  in  accordance  with  the  strict  principles  of  justice,  I  am  of 
opinion  that  the  judgment  of  the  Court  of  Common  Pleas  should 
be  aflirmed. 

Judgment  affirmed. 

Attorney  for  plaintiff:  John  Edmunds. 
Attorney  for  defendants  :   W.  W.  Smith. 

(*)  2  Macq.,  229. 

See  note  2  ISx^.  Rep.,  493 :  People  v.  Mayer,  etc.,  5  LaxisiDg,  524,  affirmed  bj 
Coart  of  Appeals,  Sept.  23,  1872. 
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ijaw  Reports,  8  Common  Pleas,  216.] 

Feb.  8, 1873. 

LiSHMAN  AND  ANOTHER  V.  ThB  NoRTHBRN  MaRITIMB  INSURANCE 

Company. 

Insurance  on  Freiglit^'  Warranty  <u  to  tits  Amount  of  Insuranes  on  the  Hull  — 
Non-eommunication  of  a  maierial  Fact  coming  to  the  KnotoUdge  of  the  A$' 
eured  after  the  Acceptance  of  the  Bisk. 

A  proposal  for  insurance  on  freight  was  made  and  accepted  on  the  Uth  of 
March.  On  the  10th  the  ship  was  lost.  On  the  17th  the  assured,  with  knowledge 
of  the  loss,  but  without  communicating  It  to  the  Insurers,  demanded  a  stamped 
policy.  The  Insurers  then  for  the  first  time  required  to  be  informed  as  to  the 
amount  of  insurance  upon  the  hull,  and  Inserted  in  the  policy  (which  the  assured 
accepted)  the  following  warranty, — '*  Hull  warranted  not  Insured  for  more  than 
2700^.  after  the  20th  of  March." 

The  vessel  was  in  fact  insured  for  an  additional  500?.  in  an  insurance  club,  bv- 
the  rules  of  which  all  ships  belonging  to  members  were  insured  from  the  20tK 
of  March  in  one  year  to  the  20th  of  March  in  the  following  year,  *'  and  so  on  from 
year  to  year  unless  ten  days*  notice  to  the  contrary  be  given,"  and  in  the  absence 
of  notice  the  managers  were  to  '*  renew  each  policy  on  its  expiration  :** 

Held,  that,  notwithstanding  those  rules,  regard  being  had  to  the  stat.  30  &  31 
Vict.  c.  23,  88.  7-9,  the  club-policy  was  not  a  continuing  policy  beyond  the  20th 
of  March  of  the  current  year,  and  that,  the  ship  having  been  lost  before  that  day. 
no  new  effective  policy  could  have  been  made,  and  consequently  that  the*  war- 
ranty was  complied  with. 

Beld  also  that,  the  risk  having  been  accepted  by  the  insurers  on  the  llth  of 
March,  the  addition  on  the  17th  of  a  term  for  their  benefit,  and  not  affecting  the 
riak.  did  not  prevent  the  policy  from  being  one  drawn  up  in  respect  of  the  risk 
accepted  on  the  llth,  and  therefore,  upon  the  authority  of  Cory  v.  Patton  (Law 
Rep.,  7  Q.  B..  304),  the  non-communication  of  the  loss  was  not  a  concealment  of  a 
material  fact  so  as  to  avoid  the  policy. 

Declaration  :  First  count,  upon  a  policy  of  insurance  upon 
freight  in  respect  of  goods,  &c.,  on  board  the  ship  Mayflower, 
at  and  from  the  Tyne  to  Argusteria  in  the  sum  of  400^.,  alleging 
a  total  loss. 

217]  *Pleas  :  8.  That  the  dfefendants  were  induced  to  make 
and  subscribe  the  policy  and  to  become  insurers  to  the  plaintiffs, 
as  alleged,  by  the  fraud  of  the  plaintiffs  (*) ;  4.  That,  at  the  time 
of  the  defendants  making  and  subscribing  the  policy  and  be- 
coming such  insurers,  as  alleged,  the  plaintiffs  and  their  agents 
misrepresented  to  the  defendants  a  fact  then  material  to  be  known 
to  the  defendants,  and  material  to  the  risk  of  the  said  policy  ; 
5.  That,  at  the  time  of  the  defendants  making  and  subscribing 
the  policy  and  becoming  such  insurers,  as  alleged,  the  plaintiffs 
and  their  agents  wrongfully  concealed  from  the  defendants  a 
fact  then  known  to  the  plaintiffs  and  their  agents,  and  unknown 
to  the  defendants,  and  material  to  be  known  to  the  defendants, 
and  material  to  the  risk  of  the  said  policy,  that  is  to  say,  that 

(*)  This  plea  was  withdrawn  at  the  trial,  and  a  plea  allowed  to  be  added,  tha^ 
the  warranty  in  the  policy  was  not  complied  with.  (See  post  p.  218). 
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the  ship  and  premises  and  goods  had  been  and  then  were  lost. 
Issue  thereon. 

At  the  trial  before  Brett,  J.,  at  the  last  summer  assizes  at 
Liverpool,  the  facts  which  appeared  in  evidence  were  as  follows  : 

On  the  11th  of  March,  1871,  a  clerk  of  the  plaintiffs  named 
Bobson  went  to  the  defendants'  office  with  instructions  to  in- 
sure the  Mayflower  for  400/.  on  freight  from  the  Tyne  to  Argus- 
teria.  He  there  saw  Mr.  Metcalfe,  the  secretary  of  the  defendants' 
company,  and  an  offer  or  proposal  for  the  insurance  was,  ac- 
cording to  the  practice  of  the  office,  written  by  Robson,  in  Met- 
calfe's presence,  in  a  book  kept  at  the  office  for  that  purpose, 
called  the  "  Order  Book,"  or  subsequently  wafered  or  pasted 
therein,  and  Metcalfe  agreed  to  accept  the  risk  at  a  premium 
of  65^.  per  cent,  and  calculated  the  amount  and  debited  it  to  the 
plaintifis  in  the  usual  way,  nothing  being  said  at  the  time  as  to 
any  special  warranty  to  be  inserted  in  the  policy.  It  is  not  the 
practice  of  the  defendant's  company  to  give  "  slips"  on  accept- 
ing a'risk ;  but  a  stamped  policy  is  made  out  and  sent  a  few  days 
after  the  receipt  of  the  proposal. 

The  Mayflower  was  lost  on  the  Long  Sand,  near  Harwich, 
on  the  16tn  of  March,  and  the  plaintiffs  had  notice  of  the  loss 
by  telegraph  early  on  the  following  morning.  In  the  course  of 
that  day  the  plaintifis  sent  their  clerk  Robson  to  the  defendants' 
office  to  *a8k  for  a  policy,  but  did  not  communicate  to  [218 
the  defendants  the  fact  that  the  Mayflower  was  then  lost.  The 
defendants'  clerk,  Alsopp,  then  for  the  first  time  inquired  what 
the  hull  of  the  vessel  was  insured  for.  Robson  went  back  to 
the  plaintiffs'  office  to  ascertain,  and  on  his  return  told  Alsopp 
that  the  vessel  was  insured  for  2700i. ;  whereupon  Alsopp  filled 
lip  and  gave  Robson  a  policy  with  the  following  warranty  in- 
serted therein,  "  Hull  warranted  not  insured  for  more  than 
2700/."  The  plaintiffs  subsequently  recollecting  that  there  was 
a  further  insurance  for  500/.  on  the  ship  in  the  I^ational  Mutual 
Shipping  Assurance  Association  of  Teignmouth,  which  would 
expire  by  effluxion  of  time  on  the  20th  of  March,  sent  Robson 
back  to  get  the  policy  altered  by  adding  to  the  warranty  the 
words  "  after  the  20th  of  March,"  which  was  accordingly  done. 

It  was  objected  on  the  part  of  the  defendants  that  the  warranty 
in  the  policy  was  not  complied  with,  because  the  policy  with 
the  National  Mutual  Shippm^  Assurance  Association  for  500/. 
was  a  continuing  policy,  in  tne  absence  of  notice  to  terminate 
it  on  the  20th  of  March,  1871,  as  provided  by  the  rules  of  the 
association  ('),  and  that  the  evidence  to  show  that  such  notice 

<i)  Rule  1.  '*  That  the  members  of  the  one  for  the  other  of  them,  bat  each 
this  a8tK>ciation  severally  and  respec-  only  in  hia  own  name,  insure  each 
tivf'Xjt  not  jointly  or  in  partnership,  nor    others'  ships  or  shares  of  ships,  from 
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was  given  was  insufficient ;  and  that,  inasmnch  as  the  only  le8:al 
contract  between  the  parties  was  the  stamped  policy  of  the  17th 
of  March  mentioned  in  the  declaration,  and  the  loss  which  oc- 
curred on  the  16th  was  known  to  the  plaintiffs  before  the  con- 
tract was  complete  and  the  policy  was  riven  out,  the  failure  to 
219]  communicate  that  fact  to  the  *aefendants  constituted  a 
concealment  of  a  material  fiict,  and  avoided  the  policy. 

To  this  it  was  answered,  that  what  passed  on  the  17th  of 
March  with  reference  to  the  warranty  must  be  taken  to  relate 
back  to  the  11th,  when  the  real  and  substantial  terms  of  insur- 
ance were  agreed  on ;  and  that  the  policy  was  not  avoided  by  a 
stipulation  subsequently  inserted  which  in  no  degree  affected 
the  risk  insured ;  and  Gory  v.  Paiion  (*)  was  relied  on  to  show 
that  an  assured  is  not  bound  to  make  known  to  the  underwriters 
facts  which  have  come  to  his  knowledge  between  the  time  of 
the  giving  out  of  the  slip  and  the  execution  of  the  policy. 

The  learned  judge  left  it  to  the  jury  to  say,  first,  whether 
the  defendants  had  accepted  the  risk  on  the  11th  of  March  ; 
secondly,  whether  there  was  any  breach  of  the  warranty;  thirdly, 
whether  the  fact  that  the  vessel  was  lost  was  material  to  be 
known  to  the  underwriters  on  the  17th  of  March. 

The  only  evidence  that  a  notice  had  been  given  to  terminate 
the  policy  in  the  National  Mutual  Shipping  Assurance  Associa- 
tion was  this :  The  plaintiffs*  clerk  said  :•  "A  paper  writing  had 
been  sent  to  the  Teign mouth  club.  I  believe  it  was  sent  on  the 
20th  of  February.  At  the  same  time  I  made  a  note  against  the 
500i.  policy  in  the  plaintiffs'  policy-book,  to  this  effect,  *  To  be 
withdra\vn  before  the  20th  of  March.' "  Upon  this  the  learned 
judge  told  the  jury  that,  if  they  thought  that  the  policy  was  to 
expire  on  the  20th  of  March,  and  that  notice  was  given,  then 
the  warranty  was  not  broken  ;  otherwise  it  was.  . 

The  jury  found  that  the  risk  was  accepted  on  the  11th  of 
March,  and  that  there  was  no  breach  of  warranty,  and  that  it 
was  not  material  to  communicate  the  loss  on  the  17th. 

A  verdict  was  thereupon  entered  for  the  plaintiflfe  for  400/. 
leave  being  reserved  to  the  defendants  to  move  to  enter  a  ver- 

noon  of  the  2(Hh  day  of  March,  IS—,  or  by  them  to  other  shipB  or  craft»  except 

from  the  date  of  entry  of  each  vessel  when  on  the  voyages,  in  the  trades,  or 

respectively,  nntil  noon  of  the  20th  day  under  the   circumstances,  hereinafter 

of  March  then  next,  and  from  that  time  particularly  excepted." 

until  noon  of  the  20th  day  of  March  in  Rule  25.  "  That  the  managers,  un- 

the  next  succeeding  year,  and  soon  from  less  they  receive  ten  days'  notice  to  the 

year  to  year,  unless  notice  to  the  con-  contrary,  shall  renew  each  policy  on  its 

trary  be  given  as  hereinafter  mentioned ,  expiration,  except  in  cases  where  It  may 

against  all  losses,  perils,  and  damages  be  deemed  expedient  not  to  renew  the 

of  whatever  nature  or   kind   soever,  same,  when  the  managers  shall  cause 

which  may  be  sustained  or  received  by  notice  to  be  given  to  the  owner." 

their  respective  ships,  or  caused  or  done  (')  Law  Rep.,  7  Q.  B.,  2j04. 
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dictfor  them,  if  the  learned  judge  ought  to  have  directed  the 
jurv,  as  matter  of  law,  that  the  warranty  was  not  complied  with, 
and  that  the  fact  concealed  was  material. 

A  rule  having  been  obtained  to  enter  a  verdict  for  the  defend- 
ants, on  the  ground  that  the  judge  ought  to  have  directed  the 
♦jury  to  find  for  the  defendants,  because  there  was  con-  [220 
eealment  of  a  material  fact,  and  that  the  warranty  as  to  the 
amount  of  the  insurance  on  the  hull  contained  in  the  policy 
declared  on  was  not  complied  with :  or  for  a  new  trial,  on  the 
ground  that  the  jud^e  misdirected  the  jury  as  to  what  was  to 
be  deemed  a  concealment,  and  material  to  the  risk,  and  as  to  the 
warranty  being  complied  with,  and  improperly  received  an 
entry  in  the  plaintiffs'  book  as  evidence  of  such  compliance ; 
and  also  that  the  verdict  was  against  the  weight  of  evidence. 

Feb,  7.  Holker^  Q.  C,  and  Gainsford  Bruce^  showed  cause. 
This  case  is  governed  by  lonides  v.  Pacific  Insurance  Co.  (')  and 
Owv/  V.  Patton.  (*)  Blackburn,  J.,  in  giving  judgment  in  the 
former  case,  says  (*) :  "  The  slip  is  in  practice  and  according  to 
the  understanding  of  those  engaged  in  marine  insurances  the 
complete  and  final  contract  between  the  parties,  fixing  the  terms 
of  the  insurance  and  the  premium,  and  neither  party  can  with- 
out the  assent  of  the  other  deviate  from  the  terms  thus  agreed  on, 
without  a  breach  of  faith."  The  "proposal*'  here  represents  the 
slip  in  ordinary  cases  And  in  Ooryy.  Patton  (•)  it  was  held  that, 
where  underwriters  have  (as,  by  initialing  a  slip)  made  a  con- 
tract of  assurance,  which,  although  invalid  at  law  and  in  equity 
for  want  of  statutory  requisites,  is  nevertheless  in  practice,  and 
according  to  the  usage  of  those  engaged  in  marine  insurance,  a 
complete  and  final  contract  binding  upon  them  in  honor  and 
good  faith  whatever  events  may  subsequently  happen,  the 
assured  need  not  communicate  to  the  underwriters  facts  which 
afterwards  come  to  his  knowledge  material  to  the  risk  insured 
against;  and  the  non-disclosure  of  such  facts  will  not  vitiate  the 
policy  of  assurance  afterwards  executed.  As  to  the  warranty, 
there  was  abundant  evidence  that  the  5001.  policy  would  expire 
on  the  20th  of  March :  the  policy-book  was  not  admitted  as  evi- 
dence ;  it  was  merely  referred  to  by  the  witness  to  refresh  his 
memory  as  to  a  notice  to  discontinue  that  policy  having  been 
sent.  Besides,  no  valid  policy  could  have  been  executed  oy  the 
Teignmouth  club  atler  the  loss  of  the  vessel ;  and  the  stat.  80  &  81 
Vict.  c.  28  and  the  rules  of  the  club  showed  that  the  policy  was 
at  an  end  on  the  20th  of  March.  *Sect.  7  of  that  act  enacts  [221 
that  "  no  contract  or  agreement  for  sea  insurance  (other  than 
such  insurance  as  is  referred  to  in  s.  55  of  the  Merchant  Ship- 

0  Law  Rep.;  6  Q.  B.,  674;  Uw  Rep.,       O  Law  Rep.,  7  Q.  B.,  804. 
7  4  B.,  51T.  O  Law  ^p.,  6  Q.  B.  at  p.  684. 
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ping  Act  Amendment  Act,  1862  25  k  26  Vict.  c.  68),  shall  be 
valid  unless  the  same  is  expressed  iu  a  policy,"  &c. ;  and  s.  8 
enacts  that  *^  no  policy  shall  be  made  for  any  term  exceeding 
twelve  months,  and  every  policy  which  shall  be  made  for  any 
time  exceeding  twelve  months  shall  be  nail  and  void  to  all  in- 
tents and  purposes."  That  clearly  throws  upon  the  defendants 
the  onus  of  proof  that  a  renewed  policy  had  been  issued  by  the 
club.  The  main  point  is  whether  ther^  was  a  concealment  of 
a  material  fact,  so  as  to  avoid  the  policy.  It  must  now  be  as- 
Humed  that  the  defendants  accepted  the  risk  on  the  11th  of 
March,  all  the  terms  of  a  complete  insurance  being  then  settled 
and  agreed  on.  The  warranty  inserted  on  the  17th  was  no  part 
of  the  contract. 

[Brett,  J.  The  contract  declared  on  is  contained  in  the 
stamped  policy  with  that  warranty  upon  it] 

The  defendants  being  bound  in  honor  to  issue  a  stamped 
policy  on  the  terms  of  the  contract  of  the  11th  of  March,  it 
could  not  be  at  all  material  to  them  to  be  informed  that  the 
ves.-^el  was  lost  on  the  16th.  That  is  clearly  decided  by  Cory  v. 
Potion  (').  The  fact  concealed  was  perfectly  immaterial  so  far 
as  the  warranty  was  concerned. 

Herschelly  Q.C.,  and  Oromptorij  in  support  of  the  rule.  The 
warranty  that  the  hull  was  not  insureU  for  more  than  2700^. 
after  the  20th  of  March,  was  not  complied  with.  There  being 
no  evidence  that  notice  to  discontinue  the  500/.  policy  had  been 
given,  it  was,  at  the  time  the  contract  of  insurance  aeclared  on 
was  made,  a  subsisting  insurance  for  another  year.  Rule  1  is 
not  an  undertaking  to  renew,  but  an  absolute  continuing  in- 
surance until  notice. 

[Keating,  J.  ^Notwithstanding  the  statute  30  &  31  Vict  c.  23, 
8.  8,  expressly  enacts  that  "  every  policy  which  shall  be  made 
for  any  time  exceeding  twelve  mouths  shall  be  null  and  void  to 
all  intents  and  purposes?  "  ] 

Sect.  9  contains  the  following  exception :  "  any  policy  of 
mutual  insurance  having  a  stamp  or  stamps  impressed  thereon 
222]  '^'naay,  if  required,  be  stamped  with  an  additional  stamp 
or  stamps,  provided  that  at  the  time  such  additional  stamp  or 
stamps  shall  be  required  the  policy  shall  not  have  been  signed 
or  underwritten  to  an  amount  exceeding  the  sum  or  sums  which 
the  stamp  or  stamps  previously  impressed  thereon  will  warrant." 
The  500i.  policy  was,  according  to  the  Teignmouth  club  rules, 
a  continuing  policy  unless  notice  was  given  to  terminate  it  on 
the  20th  of  March.  The  only  proper  evidence  of  such  notice 
having  been  given  would  be  the  notice  itself.  The  mere  state- 
ment of  the  plaintiiEs'  clerk  that  a  paper  writing  had  been  sent, 

(0  laaw  Rep.,  7  Q.  6.,  804. 
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without  showing  what  that  paper  writing  was,  was  clearly  not 
safficient;  and  the  entry  in  the  policy  book  did  not  carry  the 
matter  any  further. 

[Keating,  J.  If  the  manager  of  the  Teignmouth  club  knew 
that  the  ship  was  lost  on  the  16th  of  March,  would  be  still  be 
bound  to  issue  a  stamped  policy  on  the  20th  ?  ] 

Unless  the  club  insurance  is  a  continuing  insurance,  there  is 
an  end  of  the  first  point.  The  important  question  still,  however, 
remains,  viz.  whether  there  was  a  concealment  of  a  material 
fact  at  the  time  the  insurance  was  effected.  The  terms  of  the 
policy  sued  on  (with  the  warranty  clause)  never  were  agreed  on 
until  after  the  loss  was  known  to  the  assured ;  and  the  non-com- 
munication of  the  loss  was  a  concealment  of  a  material  fact, 
which  avoided  the  policy.  It  may  be  conceded,  upon  the  au- 
thority of  Cory  V.  Patten  (*),  that,  notwithstanding  the  stat  80  & 
31  Vict.  c.  23,  the  real  bargain  between  the  assured  and  the 
underwriters  takes  place  when  the  slip  containing  the  terms 
of  the  intended  policy  is  accepted,  and  that  a  material  fact  com- 
ing to  the  knowledge  of  the  assured  between  the  date  of  the  slip 
and  that  of  the  policy  need  not  be  communicated.  Here,  how- 
ever, the  terms  were  not  agreed  on  until  the  17th  of  March, 
after  the  loss  of  the  Mayflower  was  known  to  the  plaintiffs. 
That  constitutes  a  material  distinction  between  the  two  cases. 
How  could  the  jury  be  warranted  in  finding  that  the  contract 
declared  on  was  entered  into  on  the  11th  of  March,  when  one 
material  term  of  it  was  only  discussed  and  settled  on  the  17th  ? 
If  a  complete  and  final  contract  had  been  made  before  *the  [223 
loss  was  known,  the  fact  would  have  been  immaterial,  and  need 
not  have  been  communicated.  [Morrison  v.  Universal  Marine 
Insurance  Co,  (*)  was  also  referred  to.]  Cur.  ado,  vult. 

Peb.  8.  The  judgment  of  the  court  (Keating,  Brett,  and  Grove, 
JJ.)  was  delivered  by 

Keating,  J.  This  was  an  action  on  a  marine  policy  of  insur- 
ance upon  freight,  and  was  tried  before  my  brother  Brett  at 
the  last  Liverpool  summer  assizes,  when  a  verdict  was  found 
for  the  plaintiffs  for  400/.,  as  upon  a  total  loss  of  freight. 

It  appeared  that  the  plaintiffs,  shipowners,  being  desirous  of 
insuring  the  freight  in  question,  on  the  11th  of  March,  1871, 
sent  to  the  defendants,  who  were  underwriters  at  Newcastle-up- 
on-Tyne, to  inquire  the  terms  of  insurance,  and  ultimately  an 
agreement  was  made  at  65^.  per  cent,  and  a  slip  or  proposal 
drawn  up  and  accepted  by  the  defendants  at  that  rate.  The 
slip  contained  all  the  necessary  terms  for  a  complete  insurance 
at  the  above  rate,  and  was  drawn  up  without  any  question 

O  Law  Rep.,  7  Q.  6.,  804.  O  Law  Rep.,  S  Ex.,  40. 
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whatever  being  asked  as  to  the  amount  of  insiiraDce  upou  the 
hull  of  the  vessel. 

On  the  16th  of  March  the  ship  was  lost,  and  the  plaintiffs 
knew  of  the  loss  on  the  17th.  They  sent  on  that  day  to  the 
defendants  for  a  stamped  policy  in  parsqance  of  the  terms  of 
the  slip ;  and  then  for  the  first  time  the  defendants  required  to 
know  m  what  amount  the  hull  of  the  ship  bad  been  insured. 
The  plaintiffs  had  in  &ct  effected  insurances  upon  the  ship 
amounting  to  2700Z.,  and  a  further  policy  for  fiOO^.  with  the 
Mutual  Shipping  Insurance  Association  of  Teignmouth,  of 
which  he  was  a  member,  by  which  the  insurance  was  to  be  for 
a  year  from  the  20th  of  March  preceding,  with  renewal  from 
year  to  year  unless  determined  at  the  end  of  a  year  by  notice 
from  either  party.  Upon  the  requirement  of  the  defendants' 
clerk,  the  phiintiffs'  clerk  gave  the  amount  insured  on  ship  at 
2700^.,  when  the  defendants  inserted  that  amount  as  a  warranty 
in  what  they  stated  to  be  a  copy  of  the  policy.  The  plaintiffs, 
however,  sent  it  back  in  conseouence  of  its  not  including  the 
224]  amount  insured  by  the  policy  for  600/.  on  ship ;  *and  the 
woixis  *^  after  the  20th  March"  were  added,  and  a  stamped 
policy  with  that  warranty  given  out. 

No  communication  was  made  by  the  plaintiffs  to  the  defend- 
ants of  the  loss  of  the  ship  before  or  at  the  time  of  the  delivery 
of  the  policy. 

Upon  this  policy  the  plaintiffs  sued ;  and  the  defenses  set  up 
were,  a  non-compliance  with  the  above  warrant,  and  also  a 
concealment  of  a  material  fact,  viz.  the  loss  of  the  ship. 

At  the  conclusion  of  the  plaintiffs'  case,  the  defendants  ob- 
jected that  the  warranty  was  not  complied  with,  because  the 
policy  for  the  bOOl.  was  a  continuing  policy  beyond  the  20th  of 
March  unless  notice  to  terminate  it  at  that  time  were  proved, 
and  there  was  no  evidence  of  such  notice.  They  also  objected 
that,  inasmuch  as  the  real  and  onlv  legal  contract  between  the 
parties  was  the  stamped  policy  of  the  17th  of  March  declared 
on,  and  the  loss  having  occurred  on  the  16th,  and  known  to  the 
plaintiffs  on  the  17th,  the  omission  to  communieate  it  on  that 
day  constituted  the  concealment  of  a  material  fitct,  and  avoided 
the  policy. 

The  learned  judge  asked  the  jury  whether  the  warranty  was 
complied  with,  and  they  found  it  was ;  andy  in  answer  to  other 
questions,  they  found  that  the  risk  was  accepted  by  the  defend 
ants  on  the  11th  of  March,  and  that  it  was  not  material  to  make 
known  the  loss  to  the  defendants  upon  the  17th*  The  verdict 
thereupon  passed  for  the  plaintiffs,  with  leave  to  the  defendants 
to  move  to  enter  a  verdict  for  them,  if  the  judge  ought  to  have 
directed  the  jury  as  matter  of  law  that  the  warranty  was  not 
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complied  witb,  and  that  the  omission  to  communicate  the  loss 
on  the  17tfa  was  a  concealment  of  a  material  fact,  which  avoided 
the  poKcy. 

A  rule  wvLB  obtained  upon  that  ground,  with  the  alternative 
of  a  new  trial  on  the  ground  of  misdirection,  on  the  part  of  the 
learned  judge  in  not  so  directing  the  jury,  and  also  that  the 
verdict  was  against  the  weight  of  the  evidence.  That  rule  has 
been  areued ;  and  the  questions  raised  were  those  insisted  on  at 
the  trial. 

Mr.  Herschelly  for  the  defendants,  argued,  first,  that  the 
policy  for  the  bOOl.  was  a  policy  to  continue  beyond  the  20th  of 
March  unless  notice  given ;  and,  secondly,  that  there  was  no  proof 
of  notice.  But  it  seems  to  me  that,  according  to  the  terms 
of  the  *Teignmouth  Mutual  Shipping  Insurance  Asssocia-  [225 
tion's  rules,  and  the  words  of  tne  statute  80  &  31  Vict.  c.  28, 
ihat  policy  was  not  a  continuing  policy,  and  that  in  this  case 
no  new  enective  poKcy  could  have  been  made  on  the  20th  of 
March,  the  ship  having  been  lost  before  that  day. 

This  renders  it  unnecessary  to  consider  whether  the  evi- 
dence to  prove  the  notice  was  sufficient,  if  such  notice  had  been 
necessary. 

The  great  question,  however,  argued  was  whether  there  was 
a  concealment  of  a  material  fact,  so  as  to  avoid  the  policy :  and 
I  am  of  of  opinion  that  there  was  not. 

It  was  admitted  by  Mr.  Herschell,  in  accordance  with  the  de- 
cision of  the  Court  of  Queen's  Bench  in  Cory  v.  Pation  (*),  re- 
ferring  to  lonides  v.  Pacific  Insurance  Co,  (*)  iu  the  Exchequer 
Chamber,  that  notwithstanding  the  provisions  of  80  &  31  Vict, 
o.  28,  ss.  7  and  9,  the  real  bargain  between  the  assured  and 
the  underwriterstakes  place  where  the  slip  containing  the  terms 
of  the  intended  policy  is  accepted :  and  that,  although  such  slip 
does  not  constitute  a  contract  enforceable  at  law,  yet  it  may  be 
looked  at  for  the  purpose  of  discovering  at  what  time  the  risk 
was  really  undertaken  by  the  underwriters ;  and  that  a  material 
fact  coming  t0  the  knowledge  of  the  assured  between  the  date 
of  the  slip  and  thatof  the  policy  need  not  be  communicated. 
Admitting  this,  however,  Mr.  l^erschell  contended  with  con- 
siderable force  that,  in  this  case  the  slip  on  the  11th  of  March 
could  not  show  the  term»  of  the  bargam,  as  a  negotiation  be- 
tween the  parties  was  going  on  up  to  the  17th,  when  the  policy 
containing  the  added  warranty  was  issued,  which  contained  the 
only  complete  contract  of  insurance  between  the  parties,  and 
therefore  the  case  was  distinguishable  from  lonides  v.  Pacific  In* 
surance  Co.  (*)  and   Cory  v.  PaUon{^y 

0  Law  Rep.,  7  Q.  B.,  804. 
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III  my  opiiiiou,  however,  the  jary  having  found  as  a  fact  that 
the  risk  was  accepted  bv  the  underwriters  on  the  11th  of 
March,  it  cannot  be  said  that  the  addition  of  a  term  for  the 
benefit  of  the  underwriters,  and  not  affecting  the  risk,  prevented 
the  policy  from  being  one  drawn  up  in  respect  of  the  risk  ac- 
cepted on  the  11th  :  the  case,  therefore,  is  the  same  in  principle 
226]  with  that  referred  to,  *and  the  occurrence  of  the  loss 
subsequently  to  the  11th,  though  before  the  issue  of  the  stamped 
policy,  did  not  render  it  incumbent  on  the  plaintiffs  to  commu- 
nicate it,  inasmuch  as  it  could  not  affect  the  risk  already  ac- 
cented or  the  premium  already  agreed  to  and  paid. 

1 1  think,  therefore,  there  was  no  misdirection  on  the  part  of 
the  learned  judge,  that  the  evidence  justified  the  verdict  of  the 
jury  and  their  answei*s  to  the  questions  put  to  them,  and  that 
the  rule  must  be  discharged. 

Qrovb,  J.  I  entirely  agree  with  the  judgment  pronounced 
by  brother  Keating;  and  1  have  nothing  to  add. 

Brett,  J.  I  also  entirely  agree;  and  I  will  only  add  that 
when  I  allowed  a  plea  to  be  added,  I  did  so  upon  the  under- 
standing that  the  question  was  to  be  left  to  the  jury  upon  the 
evidence  as  it  then  stood.  Mule  aiscliarged, 

.  Attorneys  for  plaintiffs :  Mercer  ^  Mercer ^  for  Oliver  ^  Botterell, 
Sunderland. 

Attorneys  for  defendants:  WiUiamsonj  Hill,  ^  Oo.y  for  JR.  P. 
^  H.  Philipsonj  Newcastk-upon-Tyne. 


[Law  Reports,  8  Common  Pleas,  227.J 
Feb.  10. 1878. 

227]  *Mors-le-Blanch  and  Anothbr  v.  Wilson  and  Another. 

Costs  of  Defending  Action  —  Skipping  —  Bill  of  Lading,  Congtruction  of —  Bights 
and  Jhities  of  Master  where  no  Consignee  appears  to  claim  the  Goods —  Lien 
/or  Freight  —  Merchant  Shipping  Act,  1862  (25  <fi  26  Viet.  c.  63),  «.  68. 

Where  an  action  is  broaglit  against  A.  to  recover  unliquidated  damages  for 
which  he  has  become  liable  through  the  default  of  B.,  notice  being  given  to  B. 
(who  declines  to  intervene),  A.  is  lustified  in  defending  the  action,  and  is  not 
bound  to  let  judgment  go  by  default,  or  to  pajr  money  into  court. 

The  proper  questions  for  the  jury  in  such  a  case  are,  whether  it  was  a  reason- 
able thing  to  defend  the  action,  and  whether  the  defense  was  conducted  in  a  rea- 
sonable manner. 

The  defendants  shipped  coals  on  board  the  ship  Pitho  for  Buenos  Ajres,  under 
a  bill  of  lading  making  them  deliverable  to  the  consignees  on  payment  of  freight, 
and  containing  a  memorandum :  "  The  coals  to  he  taken  from  the  ship  as  soon  aa 
the  master  is  ready  to  deliver,  or  to  be  landed  at  the  expense  and  risk  of  the 
consignees." 

The  Pitho  arrived  at  Buenos  Ayres  on  the  28th  of  Koven|ber,  1869,  and  the 
master  was  ready  to  deliver  the  coals  on  the  23d  of  December ;  but,  no  consigneefl 
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appearing  to  claim  them,  he  waited  until  the  20th  of  Janaary,  1870,  and  then 
landed  them.  In  an  action  a^^ainst  the  defendants  for  damages  for  the  detention 
of  the  ship  at  Buenos  Ajres,  it  was  left  to  the  jury  to.sajr  whether  the  defendants 
were  responsible  for  the  detention,  and  what  would  be  a  reasonable  compensation 
for  it.  The  jury  found  that  the  defendants  were  responsible  for  the  detention, 
and  they  assessed  the  damages  at  66^.  But  the  judge  having,  in  answer  to  a 
question  from  one  of  the  jury  at  the  close  of  his  summing-up,  stated  that,  there 
being  no  evidence  that  there  were  warehouses  at  Buenos  Ayres  such  as  existed  at 
Liverpool  and  other  places,  into  which  goods  might  be  placed  and  kept  subject 
to  the  shipowner's  lien  for  freight,  under  the  Merchant  Shipping  Act,  1862,  the 
owners  would  lose  their  lien  by  landing  the  coals : 

Held,  That,  inasmuch  as  this  answer  was  too  general  in  its  terms,  and  might 
have  to  some  extent  affected  the  assessment  of  damages,  the  defendants  were 
entitled  to  a  new  trial. 

Semble  that,  although  there  was  no  "  statutable"  warehouse  at  Buenos  Ayres, 
the  master  might  still  have  landed  the  coals  there  without  losing  his  possession 
and  control  over  them  (placing  them  in  a  warehouse  belonging  to  or  hired  by 
hb  owners),  and  so  have  preserved  his  lien  for  freight. 

The  first  count  of  the  declaration  stated  that,  in  consideration 
that  the  plaintiffs,  at  the  request  of  the  defendants,  would  re- 
ceive in  the  Thames,  in  a  ship  called  the  Pitho,  a  large  quantity, 
to  wit,  47J  tons  of  coal,  and  would  carry  the  same  from  thence 
to  Buenos  Ayres,  and  there  deliver  the  same  to  the  defendants 
or  their  assigns  *on  certain  terms,  the  defendants  pro-  [228 
mised  toand  agreed  with  the  plaintiffs  that  the  said  coal  should 
be  taken  by  the  defendants  or  their  assigns  from  the  said  ship 
as  soon  as^the  master  of  the  ship  was  ready  to  deliver :  Aver- 
ment, that  the  plaintiffs  did  receive  in  the  Thames  in  the  said 
ship  the  said  coal,  and  did,  from  thence  carry  the  same  to  the 
port  of  Buenos  Ayres,  and  they  were  and  the  master  was  ready 
and  willing  there  to  deliver  the  coal  to  the  defendants  or  their 
assigns  upon  the  said  terms;  and  that,  although  all  conditions 
(except  such  as  the  plaintiffs  were  prevented  bv  the  defendants 
from  performing)  were  performed  by  the  plaintiffs,  and  all 
things  and  times  respectively  happened  and  elapsed  necessary 
to  entitle  the  plaintifts  to  have  the  coal  taken  from  the  ship  by 
the  defendants  or  their  assigns,  yet  the  defendants  did  not  nor. 
did  their  assigns  take  the  coal  from  the  ship,  whereby  the  ship 
was  necessarily  detained,  and  the  plaintiffs,  who  had  chartered 
the  ship,  incurred  a  great  liability  to  the  owners  of  the  ship  for 
and  on  account  of  the  detaining  of  the  ship. 

The  second  count  stated  that,  in  consideration  that  the  plaint- 
iffs, at  the  request  of  the  defendants,  would  receive  in  the 
Thames  in  a  certain  ship  called  the  Pitho,  a  large  quantity  of 
coal,  to  wit,  47J  tons,  and  would  carry  the  same  from  thence  to 
Buenos  Ayres,  and  there  deliver  the  same  to  the  defendants  or 
their  assigns  on  certain  terms,  the  defendants  promised  that, 
in  the  event  of  the  said  coal  not  bein^  taken  by  the  defendants 
or  their  assies  from  the  ship  when  the  master  of  the  ship  was 
ready  to  deliver  the  same  according  to  the  contract,  the  master 


288  COURT  OF  COMMON  PLEAS.  [L.B. 

i?S  Mora.le.Blanch  v.  Wilson. 

mi^ht  lai>d  the  coal,  aud  that  the  defendants  would  pay  to  the 
pjaintitts  the  expense  incurred  in  and  about  such  landing: 
Averment,  that  the  plaintiiFs  did  receive  in  the  Thames  in  the 
Haid  ship  the  said  coal,  and  did  from  thence  carry  the  same  to 
Buenos  Ayi^es,  and  they  were  and  the  master  was  ready  and 
willing  there  to  deliver  the  coal  to  the  defendants  or  their  as-, 
signs  upon  the  said  terms  and  according  to  the  contract;  but 
that  the  coal  was  not  taken  from  the  ship  by  the  defendants  or 
their  assigns,  although  a  reasonable  time  in  that  behalf  elapsed 
before  the  coal  was  landed  as  thereinafter  mentioned ;  that  the 
coal  was  landed,  and  in  and  about  the  landing  of  the  same 
great  expenses  were  incurred  bv  the  plaintiffs;  and  that, 
althoufi^h  all  conditions  were  fulfilled  and  all  times  and  thing's 
^29]  ^elapsed  and  happened  necessary  to  entitle  the  plaintiffs 
to  land  the  coal  and  to  incur  the  said  expenses,  and  to  be  paid 
the  said  expenses  by  the  defendants,  yet  the  defendants  had 
not  paid  the  same  or  any  part  thereof. 

The  third  and  fourth  counts  were  similar  to  the  second  and 
third,  in  respect  of  80  tons  of  coal  shipped  by  the  Majestic  for 
Monte  Video.     There  was  also  a  count  for  freight 

Pleas  to  each  of  the  special  counts  :  1.  That  the  defendants 
did  not  promise  or  agree,  as  alleged ;  2.  That  the  plaintiffs  did 
i)ot  receive  or  carry  the  coals,  as  alleged ;  8,  That  the  plaintiffs 
Were  not  nor  was  the  master  ready  or  willing  to  deliver  the 
goods,  as  alleged ;  4.  That  the  defendants  agreed  to  buy  from 
the  plaintiffs,  and  the  plaintiffs  agreed  to  sell  to  the  defendants 
and  the  defendants  retained  and  employed  the  plaintiffs,  and  the 
plaintiffs  promised  the  defendants  and  undertook,  to  put  on 
board  the  said  ship,  and  to  carry  and  deliver  to  the  defendants 
or  their  assigns,  as  in  the  count  mentioned,  certain  coal  called 
"  smithy  coal,"  and  no  other  or  different  coal,  and  not  the  coal 
so  received  or  carried  as  in  the  count  mentioned ;  and  that  the 
plaintiffs,  instead  of  selling  and  putting  on  board  and  receiving 
the  coal  so  ordered  by  the  defendants,  put  and  received  on  board 
an  entirely  different  coal  from  the  said  smithy  coal,  as  the  plaint- 
iffs then  well  knew,  and  as  the  defendants  did  not  know,  until 
the  time  of  the  alleged  breach  in  the  count,  and  carried  the  same 
to  Buenos  Ayres  [or  Monte  Video]  as  in  the  count  mentioned, 
and  they  and  the  master  were  only  ready  and  willing  to  deliver 
the  said  different  coal  as  in  the  count  mentioned,  wherefore  the 
defendants  did  not,  nor  did  their  assigns,  take  from  the  ship 
the  last  mentioned  coal,  the  same  not  being  smithy  coal,  but 
being  coal  of  an  entirely  different  description,  and  totally  value- 
less to  the  defendants  or  their  assigns ;  which  was  the  breach 
in  the  said  count ;  and  that  the  defendants  did  not  promise  other- 
wise than  as  in  that  plea  above  mentioned,  and  there  was  no 
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receipt  of  coals  otherwise  than  as  above  mentioned,  that  is  to 
say,  Irom  the  plaintiffs  themselves,  of  the  coals  so  carried  as 
aforesaid,  not  being  smithy  coals  or  the  coals  so  purchased  as 
aforesaid;  5.  A  similar  plea  alleging  the  coals  to  have  been 
bought  by  the  plaintiffs  for  the  defendants.  To  the  last  count 
there  was  a  plea  of  never  indebted.    Issue  thereon. 

♦The  cause  was  tried  before  Brett,  J.,  at  the  last  summer  [230 
assizes  at  Liverpool,  when  the  following  facts  were  proved : 

The  plaintiffs  are  merchants  carrying  on  business  in  Liver- 
pool and  London.  The  defendants  are  also  merchants  carrying 
on  business  at  Liverpool  and  Buenos  Ayres.  The  plaintifis 
having  chartered  two  vessels  called  the  Pitho  and  Majestic,  the 
former  for  Buenos  Ayres  and  the  latter  for  Monte  Video,  the 
defendants  agreed  to  buy  from  them  certain  smithy  coal  to  be 
shipped  on  the  defendants'  account  by  those  two  vessels,  con- 
signed to  their  correspondents  at  Buenos  Ayres  and  Monte 
Video,  respectively^  viz.  47J  tons  by  the  Pitho,  and  80  tons  by 
the  Majestic.  By  the  bills  of  lading,  which  were  dated  respec- 
tively the  10th  of  July  and  12th  of  August,  1869,  a  freight  of 
30^.  and  27^.  per  ton  was  to  be  paid  by  the  consignees ;  and 
there  was  a  memorandum  in  the  margin,  as  follows :  *^  The 
coals  to  be  taken  from  the  ship  as  soon  as  the  master  is  ready 
to  deliver,  or  to  be  landed  at  the  expense  and  risk  of  the  con- 
signees." 

The  Majestic  arrived  at  Monte  Video,  and  the  master  was 
ready  to  deliver  the  coals  on  the  24th  of  January,  1870.  No 
one  claiming  the  coals,  the  master  advertised  for  the  consignees, 
and  at  length  one  of  the  defendants<;ame  on  board  and  inspected 
the  coals,  but  he  declined  to  receive  them,  alleging  that  they  were 
not  "  smithy  coal."  After  a  delay  of  some  days,  the  coals  were 
landed  under  a  decree  of  the  Tribunal  de  Commerce.  By  this 
refusal  of  the  consignee  to  accept  the  coal,  and  the  proceedings 
in  the  Tribunal  de  Commerce,  the  Majestic  was  detained  at 
Montevideo  until  the  12th  of  March.  For  this  detention,  the 
ship-owner  brought  an  action  against  the  now  plaintiffs  upon 
the  charter,  claiming  damages,  there  being  no  stipulation  for 
demurrage.  The  now  plaintiffs  gave  the  defendants  notice  of 
the  action  having  been  brought,  and,  the  latter  declining  to 
interfere,  the  now  plaintiffs  defended  it,  and  the  jury  found  a 
verdict  against  them  for  662.,  being  fourteen  days'  detention, 
at  4/.  per  day ;  and  that  verdict  was  upheld  by  the  court.  The 
costs  incurred  by  the  now  plaintiffs  m  that  action  amounted 
to  2082.  '      ' 

The  Pitho  arrived  at  Buenos  Ayres  on  the  28th  of  November, 
1869,  and  the  master  was  ready  to  deliver  the  coal  on  the  23d 
of  December;  but,  notwithstanding  that  advertisements  were 
5  Eng.  Rxp.l  87 
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231]  published,  *no  consignees  appeared  to  claim  it,  and  it  was 
ultimately  landed  on  the  20th  of  January,  1870, 

The  present  action  was  brought  to  recover  from  the  defend- 
ants 179^.  55.  due  for  the  carriage  ot  the  coal,  the  56^.  recovered 
by  the  owner  of  the  Majestic  against  the  plaintiffs  for  the  deten- 
tion of  that  ship  at  Monte  Video,  and  208^.  the  costs  of  the  action 
and  defense  in  that  case,  and  also  damages  for  the  detention  of 
the  Pitho  at  Buenos  Ayres. 

The  judge  left  it  to  the  jury  to  say,  first,  whether  the  defend- 
ants were  responsible  for  the  detention  of  the  vessels  at  Monte 
Video  and  Buenos  Ayers,  and  what  would  be  a  reasonable 
compensation  for  that  detention ;  secondly,  whether  it  was  a 
reasonable  thing  for  the  plaintiffs  to  defend  the  action  brought 
against  them  by  the  owner  of  the  Majestic ;  thirdly,  whether 
that  action  was  defended  in  a  reasonable  manner. 

The  jury  assessed  the  damages  for  detention  in  the  case  of 
each  vessel  at  56^.,  being  fourteen  days,  at  4L  per  day ;  and  they 
answered  the  second  and  third  questions  in  the  affirmative. 

The  foreman  of  the  jury  having,  at  the  close  of  the  summing- 
up,  asked  whether  the  captain  would  have  lost  his  lien  for  freight 
upon  the  coal  if  he  had  landed  it  at  once,  the  judge  told  them 
that,  there  being  no  evidence  that  any  such  warehouses  existed 
at  Buenos  Ayres  as  there  were  at  Liverpool,  London,  and  other 
large  commercial  cities,  into  which  goods  might  be  placed  and 
kept  subject  to  the  ship-owner's  lien  for  freight,  under  the  Mer- 
chant Shipping  Act,  1862  (25  &  26  Vict.  c.  63),  s.  68,  and  other 
acts,  the  owners  would  have  lost  their  lien  by  landing  the  coal. 

A  verdict  was  thereupon«taken  for  the  plaintifls  for  499/.  55. 
being  1791.  5s.  for  freight,  112/.  for  the  detention,  and  208/.  the 
coats  paid  and  incurreH  in  defending  the  action  at  the  suit  of 
the  owner  of  the  Majestic. 

Holker,  Q.C.,  in  Michaelmas  Term  last,  moved  to  reduce  the 
damages  by  208/.,  the  costs  above  referred  to ;  or  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence, and  also  on  the  ground  that  the  judge  misdirected  the 
jury  in  telling  them  that,  if  the  masters  of  the  vessels  landed 
the  coal,  the  ship-owners  would  lose  their  lien  for  freight,  and 
232]  that  they  *could  not  land  the  coal  without  losing  their  lien. 
As  to  the  costs,  having  no  answer  to  the  action  brought  against 
them  by  the  owners  or  the  Majestic,  the  plaintifi*s  ought  not  to 
have  defended. 

[Brett,  J.  No  demurrage  being  specified  in  the  charterparty 
the  claim  against  the  charterers  was  for  unliquidated  damages ; 
and  the  present  defendants  refused  to  take  up  the  defense  of 
that  action.  What  could  the  plaintiffs  do  under  the  circum- 
stances ?] 
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They  might  have  allowed  judgment  to  go  against  them  by 
default,  an  assessment  of  damages  being  far  less  costly  than  a 
trial ;  or  they  might  have  paid  money  into  court :  Short  v.  Kallo- 
way  (') ;  Tindallv.  Bell.  (*) 

[Brett.  J.  Both  those  cases  are  referred  to  in  1  Smith's  L. 
C,  6th  ed.,  p.  149,  and  the  note  goes  on  :  "And,  where  the 
plaintiff  ^8  claim  is  of  an  unliquidated  nature  and  needs  investi- 
gation, it  seems  that  he  [the  defendant]  may,  unless  expressly 
forbidden,  incur  the  expense  of  investigating  it,  or  at  least  that 
very  slight  evidence  is  enough  to  raise  an  inference  that  the 
person  ultimately  liable  has  assented  to  his  doing  so :  £lj/th  v. 
Smith.  (^  It  seems  to  be  for  the  jury  in  each  case  to  say  whether, 
in  defending,  and  incurring  the  costs  sought  to  be  recovered, 
the  plaintifi  pursued  the  course  which  a  prudent  and  reasonable 
man  unindemnified  would  do  in  his  own  case ;  and,  if  the  jury 
find  that  he  did,  the  costs  may  be  recovered."] 

As  to  the  reasonableness  of  the  defense,  the  verdict  was  clearly 
figainst  the  weight  of  evidence. 

[BoviLL,  C.J.  Who  but  the  jury  could  be  proper  judges  of 
the  reasonableness  of  the  defense  ?] 

As  to  the  master's  right  to  land  the  coal,  the  learned  judge 
misdirected  the  jury  in  telling  them  that  he  could  not  do  so 
without  abandoning  his  lien  for  freight. 

[Grove,  J.,  referred  to  Smith's  Mercantile  Law,  8th  ed.  p. 
659.] 

Brett,  J.  The  acts  of  parliament  by  which  the  ship-owner's 
lien  is  preserved  do  not  apply  to  Buenos  Ay  res  or  Monte  Video.]- 

BoviLL,  C.  J.  Upon  the  first  point  raised  in  this  case,  viz., 
the  plaintiff's  right  to  recover  the  costs  incurred  bv  them  in  the 
action  *brought  against  themby  the  owner  of  the  Majestic,  [233 
it  seems  to  me  that  the' proper  question  was  left  to  the  jury 
by  my  brother  Brett,  viz.,  whether  it  was  a  reasonable  thing 
for  the  plaintifi^  to  defend  that  action,  and  whether  the  defense 
was  conducted  in  a  reasonable  manner.  This  question  is  con- 
stantly arising  in  a  variety  of  forms.  A  party  is  frequently  put 
to  considerable  difficulty  where  the  action  is  brought  for  unli- 
quidated damages.  As  a  general  rule,  he  must  not  recklessly 
defend  the  action,  and  so- heap  upon  the  person  eventually  liable 
unnecessary  expense.  But,  on  the  other  hand,  if  he  places  all 
the  facts  before  the  person  whom  he  seeks  to  charge,  and  that 
person  declines  to  intervene,  'and  leaves  him  to  take  his  own 
course,  it  surely  must  be  for  the  jury  to  say  whether  it  was 
reasonable  to  defend,  and  whether  the  defense  was  conducted 
in  a  reasonable  manner.    I  do  not  see  what  other  question 

0)  11  A.  £  E.,  28.  OS  Man.  &  G.,  405. 
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could  be  left;  and  we  have  the  authority  of  Parke,  B.,  iu  Tin- 
dall  V.  BeU  (*),  for  sayiug  that  it  is  the  only  proper  question. 
If,  under  the  circumstances,  it  would  have  been  more  prudent 
to  settle  the  claim' by  a  compromise,  or  to  pay  money  into 
court,  or  to  allow  judgment  to  go  by  default,  that  would  have 
aftbrded  topics  for  observation  and  comment:  but  it  must  at 
last  be  left  to  the  jury ;  the  judge  could  not  take  upon  himself 
to  decide  it  as  a  matter  of  law.  I  therefore  think  there  was  no 
misdirection  in  this  respect.  Then,  it  is  said  that  the  verdict 
was  against  the  weight  of  evidence.  The  circumstances  of  the 
case  were  very  peculiar.  The  whole  matter  was  before  the 
jurj';  and  my  brother  Brett  does  not  report  to  us  that  he  is 
dissatisfied  with  the  result.  I  think,  therefore,  there  should  be 
no  rule  on  that  ground.  Another  question,  however,  has 
been  raised  which  from  the  peculiar  form  of  the  bill  of  lading 
becomes  of  some  importance,  viz.,  as  to  what  would  have  been 
the  eftect,  as  to  the  masters'  lien  for  freight,  of  landing  the 
goods  at  their  ports  of  destination.  That  is  a  point  which  I 
think  deserving  of  consideration,  and  upon  that  the  rule  may  go. 

Gr(Jve,  J.  I  am  of  the  same  opinion.  The  question  as  to  tlio 
right  to  recover  the  costs  of  defending  an  action  has  frequently 
arisen.  Formerly  it  was  held  that  the  person  against  whom  the 
action  was  brought  was  bound  to  defend,  giving  notice  to  the 
234]  person  *who3e  default  caused  it  to  be  brought.  That  is 
now  no  lons^er  the  rule ;  and  the  proper  course  is  that  which 
was  pursued  here,  viz.,  to  leave  it  to  the  jury  to  say  whether  or 
not  it  was  a  reasonable  thing  to  defend,  and  whether  the  de- 
fense was  conducted  in  a  reasonable  manner.  It  is  impossible 
for  the  judge  to  lay  down  any  absolute  criterion.  It  might  be 
right  to  compromise  in  one  case,  but  not  in  another.  The  jury 
in  this  case  have  found  that  it  was  a  reasonable  thing  to  defend 
the  action,  and  that  the  defense  was  conducted  in  a  reasonable 
manner.  The  learned  judge  is  not  dissatisfied  with  their  find- 
ing, and  I  see  no  ground  for  a  new  trial  on  that  point.  The 
direction  of  my  brother  Brett,  however,  as  to  the  effect  upon 
the  masters'  lien  of  the  landing  of  the  coal,  seems  to  present  a 
question  very  fit  for  discussion. 

Denman,  J.,  concurred.  Rale  nisi. 

C.  Russell,  QC.,  and  Trevelj/av,  showed  cause.  The  clause 
in  the  margin  of  the  bill  of  lading  was  introduced  for  the  benefit 
of  the  ship-owner,  and  not  in  restraint  of  his  rights.  If  there 
had  been  no  such  clause,  it  is  quite  clear  that,  so  long  as  there 
was  any  reasonable  probability  of  a  consignee  turning  up,  the 
ship  owner  had  a  right  to  hold  the  coals  in  his  own'hands,  in 

OHM.  &W.,  228,  at  p.  531. 
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order  to  secure  his  lien.  He  does  not  cease  to  be  a  carrier  by  sea 
immediately  on  the  arrival  of  the  ship  at  the  port  of  destination 
of  the  goods.  He  is  not  bound  to  land  the  goods  immediately, 
even  though,  by  force  of  the  memorandum  or  otherwise,  he 
could  still  preserve  his  lien  for  freight ;  Black  v.  Bose  (^).  As- 
suming, therefore,  that  the  answer  given  to  the  question  put  by 
a  juryman  after  the  summing  up  was  incorrect,  it  was  wholly 
immaterial.  There  is  very  little  authority  upon  the  questiou 
whether  the  master  can,  under  any  ordinary  bill  of  lading,  and 
independently  of  the  provisions  of  the  Merchant  Shipping  Act, 
1862,  land  the  goods  and  still  retain  his  lien  for  freight.  In  the 
i)th  edition  of  Abbott  on  Shipping,  p.  248,  the  learned  author 
treats  the  subject  very  cautiously.  He  says:  "In  England, 
the  practice  is  to  send  such  goods  as  are  not  required  to  be 
landed  at  any  particular  dock,  to  a  public  wharf,  and  order  the 
♦wharfinger  not  to  part  with  them  till  the  freight  and  [23o 
other  charges  are  paid,  if  the  master  is  doubtful  of  the  payment. 
And,  by  the  law  of  Engkmd,  if  the  master  once  parts  with  the 

f>o8session  out  of  the  hands  of  himself  and  his  agents,  he  loses 
lis  lien  or  hold  upon  the  goods,  and  cannot  afterwards  reclaim 
them."  This  is  repeated  in  all  the  subsequent  editions;  and  it 
is  amplified  in  Smith's  Mercantile  Law,  7th  ed.,  p.  664,  8th  ed., 
p.  659 :  "  As  a  lien  is  a  right  to  retain  possession,  it  follows  of 
course  that,  where  there  is  no  possession,  there  can  be  no  lien. 
It  also  follows  that,  where  the  possession  of  the  goods  has  once 
been  abandoned,  the  lien  is  gone ;  but,  where  the  master  of  a 
ship,  in  obedience  to  revenue  regulations,  lands  goods  at  a  par- 
ticular wharf  or  dock,  he  does  not  thereby  lose  his  lien  on  them 
for  the  freight;  and,  where  they  are  not  required  to  be  landed 
at  any  particular  dock,  the  common  practice  is,  to  land  them 
at  a  public  wharf,  and  direct  the  wharfin^jer  not  to  part  with 
them  till  the  charges  upon  them  are  paid ;  in  this  case,  the 
whai-finger  is  the  ship-master's  agent,  and  the  goods  remain  in 
the  constructive  possession  of  the  latter,"  that  is,  of  the  master. 
The  judgment  of  Willes,  J.,  in  Mq/ersiein  v.  Barber  R  is  to  the 
same  efiect.  In  Maclachlan's  Supplement,  p.  42,  tne  author, 
observing  upon  these  provisions  of  the  Merchant  Shipping  Act, 
1862,  says :  *'  Hitherto,  except  at  certain  ports  which  are  privi- 
leged by  act  of  parliament,  it  has  been  a  difficulty  of  great  prac- 
tical moment  what  course  to  advise  a  ship-master  to  follow, 
when,  in  consequence  of  differences  between  the  parties  con- 
cerned, the  consignee  of  the  cargo  refuses  to  accept  the  goods. 
At  one  of  the  privileged  ports  he  could  land  and  warehouse  the 

(*)  2  Moore,  P.  C.  (N.  S.),  277. 
(*)  Law  Rep.,  2  C.  P.,  88,  at  p.  63 ;  Ex.  Ch.  Law  Rep.,  2  C.  P.,  661 ;  Dom.  Proc. 
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cargo,  subject  to  his  lien  for  freight,  thereby  saving  all  rights 
at  the  least  possible  expense.  Elsewhere  this  could  not  be  done> 
because  his  lien  for  freight,  being  at  common  law  as  distin- 
guished from  a  maritime  lien,  would  have  been  destroyed  by 
the  transfer  of  possession."  In  the  present  case,  there  was  no 
evidence  that  there  was  any  privileged  warehouse  at  Buenos 
Ayres  into  which  the  coals  could  be  transferred  so  as  to  preserve 
the  master's  lien  ;  and  therefore  the  master  could  not  have  got 
rid  of  his  liability  as  carrier  by  landing  them. 

P3rett,  J.  If  the  master  landed  the  goods  and  placed  them 
236]  ^^  *^^  ordinary  warehouse,  the  warehouseman  would 
have  a  lien  upon  them  for  the  warehouse  rent.  Would  the 
master  have  a  lien  also  ?] 

Clearly  not :  Si/eds  v.  May  (*) ;  Somes  v.  British  Empire  Ship- 
ping Co.  {^).  To  preserve  the  ship-owner's  lien  there  must  be  a 
continuance  of  the  custody  of  the  goods  in  him. 

Holker^  Q.C.,  and  Baylis^  in  support  of  the  rule.  The  ship- 
owner is  bound  to  deal  with  the  goods  in  a  reasonable  manner. 
He  cannot  retain  them  on  board  for  an  indefinite  period,  and 
then  charge  the  consignee  (or  the  consignor)  with  demurrage. 
In  this  case,  supposing  there  was  no  public  warehouse  into 
which  the  coals  could  be  landed,  the  master  mi^ht  have  hired 
space  in  an  ordinary  warehouse  and  still  retained  bis  lien.  This 
is  quite  in  accordance  with  what  is  laid  down  in  Smith's  Mer- 
cantile Law,  Abbott  on  Shipping,  Maclachlan  on  Shipping,  and 
in  the  judgment  of  "Willes,  J.,  in  Meyersiein  v.  Barber  (').  The 
judge  here  in  eftect  told  the  jury  that  the  master  could  not  take 
the  coals  out  of  the  ship  and  still  retain  his  lien.  That  clearly 
was  a  misdirection.  It  is  not  the  landing  the  goods,  but  the 
parting  with  the  possession  of  them,  that  destroys  the  lien.  If 
the  master  delivers  the  goods  to  the  consignee,  or  to  any  one 
who  represents  him,  so  that  they  have  become  at  his  risk,  the 
lien  is  gone.  The  only  difference  which  the  statute  makes  is  this, 
that,  whereas  formerly  the  shipowner  might  have  preserved  his 
lien  by  depositing  the  ^oods  in  a  warehouse  of  his  own,  he 
would  have  done  so  at  his  own  risk,  he  may  now  deposit  them 
in  a  public  warehouse  without  that  risk. 

SRBTT,  J.  In  JErichsen  v.  Barkworth  (*),  Crompton,  J.,  says : 
to  the  not  unloading  after  those  days  (the  lay  days)  the 
jury  would  have  to  estimate  the  damage;  and,  if  they  round 
that  there  was  any  vexatious  conduct  on  the  part  of  the  ship- 
owner, such  as  keeping  the  goods  for  his  own  benefit,  they 
would  give  little  damages.  After  the  demurrage  days,  he  can- 
not keep  the  goods  for  an  unlimited  time,  and  then  sue  for  da 

(')  4  T.  R.,  260.  («)  Law  Rep.,  2  C.  P.,  88. 

(*)  8  H.  L.  C,  838 ;  80  L.  J.  (Q.B.),  229.       (*)  8  H.  &  N.,  894 ;  28  L.  J.  (Ex.).  95. 
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mages."    If  the  master  cannot  keep  the  goods,  he  must  put ' 
them  on  shore.] 

♦The  marginal  clause  here  was  no  doubt  introduced  in  [237 
favor  of  the  shipowners,  to  enable  them  to  land  the  coals  so  that 
they  should  be  at  the  risk  of  the  consignees,  and  the  lien  be  still 
preserved. 

[Brett,  J.  It  enabled  the  master  to  land  the  goods  at  once. 
Your  argument  is,  that  it  obliged  him  to  do  so.] 

Assuming  that  contention  not  to  be  sustainable,  still  the  di- 
rection was  calculated  to  mislead  the  jury,  and  to  induce  them 
to  give  larger  damages  than  they  would  otherwise  have  given. 
Black  v.  Rose,  (^)  is  not  very  intelligible,  and  at  all  events  does- 
not  decide  this  point. 

[At  the  suggestion  of  the  court,  it  was  agreed  that  the  rule 
should  be  discharged,  the  verdict  being  reduced  by  the  66/. 
given  for  the  detention  of  the  Pitho  at  Buenos  Ayres.] 

Keating,  J.  The  case  having  been  summed  up  by  my  brother 
Brett  to  the  jury  in  a  way  which  could  not  be  complained  of, 
one  of  the  jury  asked  him  whether  the  captain  could  have  dis- 
charged the  cargo  at  the  port  of  destination  and  still  retain 
his  lien  for  the  freight.  I  must  confess  I  should  have  thought 
that  that  Question  was  intended  to  be  put  with  reference  to  the 
circumstances  which  had  been* proved  before  the  jury;  and 
therefore,  if  the  learned  judge  had  simply  answered  it  in  the 
negative,  I  should  have  been  of  opinion  that  the  answer  was 
correct,  because  there  was  no  evidence  that  there  were  any  pub- 
lic warehouses  at  the  ports  in  question.  But  the  learned  judge 
certainly  appears  to  have  used  language  which  by  possibility 
might  have  induced  the  jury  to  thmk  that  under  no  circum^ 
stances  could  the  master  have  discharged  the  coal  without  los- 
ing his  lien.  I  am  disposed  to  think  that  that  is  too  wide  a 
proposition ;  because,  whatever  may  be  the  law  if  the  goods 
are  landed  and  lodged  in  a  general  warehouse,  whereby  another 
and  an  independent  lien  might  be  given  to  the  warehousekeeper, 
I  think  it  is  competent  to  the  master  to  land  the  goods  and  still 
preserve  his  lien  on  them,  by  placing  them  in  a  warehouse  over 
which  he  or  the  consignee  of  the  ship  has  exclusive  control.  I 
am  therefore  indisposed  to  sustain  the  proposition  of  the  learned 
judge  to  its  full  extent.  What  effect,  *if  any,  it  may  [238 
have  had  on  the  minds  of  the  jurj^  it  is  impossible  to  say  with 
certainty ;  that  is  matter  of  speculation  only.  Mr.  Holker,  no 
doubt,  is  justified  in  complaining  of  that  part  of  the  direction 
as  affecting  the  damages  :  but  I  am  fully  persuaded  that,  if  it 
affected  the  damages  at  all,4t  was  only  to  a  very  small  extent ; 
and  the  parties  have  wisely,  I  think,  agreed  to  a  reduction  of 

(«)  2  Moore,  P.  C.  (N.S.),  277. 
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the  verdict  by  a  sum  which  in  my  judgment  exceeds  the  amount 
by  which  the  damages  could  possibly  have  been  influenced  by 
the  mode  in  which  the  question  of  the  juryman  was  answered. 
Under  the  circumstances,  therefore,  the  rule  will  be  discharged, 
the  verdict  being  by  consent  reduced  to  443^.,  and  each  party 
paying  his  own  costs  of  this  rule. 

Grove,  J.  I  am  of  the  same  opinion.  It  appeared  to  me  when 
the  rule  was  moved,  and  I  have  heard  nothing  to  induce  me  to 
alter  that  impression,  that  it  could  not  be  law  that  under  no 
circumstances  could  the  master  land  the  cargo  without  parting 
with  his  lien  for  freight.  The  authorities,  as  it  seems  to  me,  go 
only  to  this  extent,  that,  if  the  goods  are  landed,  they  must,  in 
order  to  preserve  the  lien,  be  so  landed  as  to  retain  the  master's 
be  done.  The  answer  of  my  brother  Brett  to  the  question  put 
absolute  and  entire  dominion  over  them,  a  thing  which  can  rarely 
to  him  was  qualified  only  by  the  supposition  that  there  were 
public  bonded  warehouses  at  the  port  of  discharge.  But  the 
doubt  I  entertain  is  as  to  the  sense  in  which  we  ought  to  under- 
stand the  question,  after  the  way  in  which  the  learned  judge 
had  summed  up  the  case.  I  strongly  incline  to  think  that  all 
that  was  meant  by  the  question  was,  whether,  if  the  master 
lands  the  goods  at  an  ordinary  landing  place,  and  puts  them 
into  an  ordinary  warehouse,  he  thereby  parts  with  his  lien. 
Undoubtedly,  if  the  question  was  put  in  that  sense,  the  answer 
would  have  been  correct;  and  because  the  answer  in  its  term» 
goes  somewhat  further,  we  are  called  upon  to  say  that  the  question 
was  not  put  in  that  sense.  There  is  this  further  question,  viz. 
whether,  within  the  rule  laid  down  in  Crease  v.  Barrett  (*)  and 
other  cases,  the  court  would  grant  a  new  trial  where  the  mis- 
direction has  not  conduced  to  a  wrong  verdict.  In  the  present 
case  I  cannot  possibly  see  that,  if  the  alleged  misdirection  had 
239]  ^^^  taken  place,  the  jury  could  *have  reduced  the  damages 
by  more  than  56/.  That,  I  think,  is  the  maximum  that  can 
possibly  be  taken  off. 

Brett,  J.  I  am  of  opinion  that  the  answer  I  gave  to  the  ques- 
tion put  to  me  by  the  juryman  was  wrong,  because  it  included 
the  case  of  the  master  landing  the  goods  and  depositing  them 
in  a  warehouse  where  they  would  remain-under  his  own  control, 
and  that  it  was  incorrect  to  say  that  in  such  a  case  as  that  the 
master  would  lose  his  lien  for  freight.  The  point,  as  it  seems 
to  me,  is  by  no  means  an  easy  one.  This  is  a  case  in  which 
the  ^oods,  when  landed,  would  be  landed  in  a  port  where  th& 
English  statutes  relating  to  public  warehouses  do  not  apply. 
There  was  no  evidence  as  to  what  th^  foreign  law  was,  and  there- 
fore the  question  is,  what  are  the  rights  of  a  master  at  a  port 

Q)  1  C.  M.  &  R.,  919. 
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where  there  is  no  English  warehousing  statute  in  force  and  no 
evidence  of  any  law  different  from  the  law  of  England.  The 
authority  of  Crompton,  J.,  in  Erichsen  v.  Barkworih  (^),  seems 
tomato  show  that  there  may  be  a  case  in  which  the  master 
may  land  and  yet  retain  his  lien  upon  the  goods ;  because  that 
learned  judge  says  that,  even  where  the  consignee  has  neglected 
to  accept  the  goods, —  and  therefore  where  he  must  be  assumed 
to  be  in  fault, —  the  master  cannot  keep  the  goods  on  board  his 
ship  for  an  unreasonable  time,  What  must  be  do  with  them 
then  ?  It  seems  to  me  to  follow  that  there  must  be  some  way 
of  landing  them  by  which  his  lien  may  be  preserved ;  and  I  feel 
now  clear  that  Crompton,  J.,  had  it  in  his  mind  that  the  master 
might  land  the  goods  and  still  preserve  his  lien  for  freight,  if  ho 
kept  them  still  entirely  under  his  own  exclusive  control.  The 
dictum  of  Willes,  J.,  in  Meyersiein  v.  Barber  (*),  seems  to  me  to  be 
to  the  same  effect ;  and  so  also  is  the  passage  cited  from  Abbott 
on  Shipping,  because,  if  by  "  practice  '*  he  means  the  universal 
practice  of  merchants,  it  becomes,  as  it  seems  to  me,  part  of 
the  mercantile  law.  "Whether  the  master  can  preserve  his 
lien ,  irrespectively  of  English  statute-law  as  to  public  ware- 
houses or  of  any  foreign  law  equivalent  thereto,  by  putting  them 
into  a  warehouse  belonging  to  a  third  person,  is  a  question 
which  it  is  not  necessary  for  us  now  to  decide.  The  difficulty 
which  presents  itself  against  the  master's  retaining  *his  [240 
lien  in  such  a  case  seems  to  me  to  be  this,  that  then  another 
and  an  independent  lien  would  exist ;  and  I  very  much  doubt 
whether,  if  the  master  were  so  to  deposit  the  goods  on  shore  as 
to  give  another  person  a  lien  upon  them,  he  would  not  as  a 
matter  of  course  lose  his  own  lien,  even  though  such  other 
person  should  undertake  to  the  master  not  to  deliver  the  goods  to 
the  consignee  without  being  paid  the  master's  claim  for  freight. 
But  it  is  not  necessary  to  decide  that  upon  this  occasion.  I 
therefore  think  that  the  answer  which  I  gave  to  the  question 
put  to  me  was  wrong  in  its  terms.  I  think  the  proper  answer 
would  have  been  this, — "  Under  certain  circumstances  the  mas- 
ter may  do  so ;  but  there  is  no  evidence  that  he  could  have  done 
it  in  this  case."  If  that  had  been  the  answer  given,  I  should 
have  been  prepared  to  maintain  it ;  but  the  answer  I  did  ^ive 
was  wrong,  and  likely  to  lead  the  jury  to  a  wrong  conclusion. 
I  think  it  might  have  affected  their  verdict,  though  to  a  very 
small  extent  Whether  it  could  have  affected  it  to  the  extent 
of  56^  I  doubt ;  because  it  does  not  by  any  means  follow  that, 
even  if  the  master  could  have  landed  the  goods  so  as  to  pre- 
serve his  lien,  he  was  bound  to  land  them ;  and  the  jury  would 
have  had  tp  consider  whether  under  the  circumstances  of  the 

(')  3  H.  &  N.,  894 ;  28  L.  J.  (Ex.),  93.  («)  Law  Rep.,  2  C.  P.,  38. 
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case  he  had  acted  unreasonably  in  keeping  the  goods  on  board 
for  the  time  he  did.  Still,  strictly  sbeaking,  the  defendants 
would  probably  have  been  entitled  to  have  the  rule  made  abso- 
lute for  a  new  trial ;  but  they  have  very  properlj'  given  way,  and 
have  thereby  obtained  the  full  amount  of  any  diflerence  which 
could  have  been  caused  by  the  misdirection,  tinder  the  circum- 
stances, therefore,  I  entirely  agree  with  the  rest  of  the  court 
that  the  verdict  should  be  reduced  to  the  sum  agreed  on,  each 
party  paying  their  own  costs  of  this  rule. 

Rule  discharged  accordingly. 

Attorneys  for  plaintiflTs :  Gregory^  RowcVffes^  ^  RawUy  for 
H.  FoTshaw  ^  Hawkins^  LiverpooL. 

Attorney's  for  defendants :  Gregory^  JioiocliffeSy  ^  Baialfy  for 
Ilull^  Stone,  ^  Fletcher,  LiverpooL 

Where  one  is  bound  to  protect  another  tion,  in  proceedings  between  him  and 
from  a  liability  he  is  bound  by  the  the  other,  as  vendors,  grantees,  sureties, 
result  of  a  litigation  to  which  such  other  persons  acting  under  an  agreement  for 
isaparty,  provided  he  have  notice  of  the  an  indemnity,  and  the  like.  It  is  not 
litigation  and  an  opportunity  to  control  necessary  that  the  parties  should  be  the 
and  manage  it.  F(Oce  v.  timith,  2  Abb.,  same,  in  the  second  action,  or  that 
Court  of  Appeals,  Dec.  76 ;  Mayor,  etc.  they  should  occupy  the  same  rola- 
V.  Ih'oy,  etc.,  49  N.  Y.,  657  ;  Blasdale  v.  tive  positions  of  plaintiff  and  defend- 
Babcock,  1  Johns.,  517 ;  Cooper  v.  Wat-  ant,  as  in  the  former  action,  or  that  the 
«o/i,  10  Wend.,  203;  2  Greenl.  £v.,  §  form  of  action  should  be  the  same.  The 
116 ;  CaMU  v.  Noyes,  14  New  York,  832,  U^st  is  whether  the  party  against  whom 
335 ;  Miner  v.  Clark,  15  Wend.,  425 ;  the  former  judgment  is  sought  to  be 
Del.  Bank  v.  JartU,  20  N.  Y.  Rep.,  227 ;  used  was,  or  had  an  opportunity  of 
Fay  V.  Ame»,4A  Barb.,  827;  Beera  v.  being  heard,  and  the  matter  litigated  is 
Pinney,  12  Wend.,  309,  810 ;  White  v.  the  same,  and  the  parties  are  in  privity 
Madison,  26  N.  Y.  Rep.,  129 ;  T/tomaa  v.  as  to  such  matters."  Craig  v.  Wood, 
IluhbeU,  18  Barb.,  9 ;  KetiU  v.  Lvpe,  6  86  Barb.,  888,  and  cases  dted. 
Barb.,  467 ;  WrigJU  v.  Whiting,  40  Barb.,  But  if  the  party  to  the  first  litigation 
2^  \  Howe  Y.Buffalo, &jc.,^l&2kTh.,\2Q',  fail  to  give  his  principal  notice,  and 
37  New  York,  297, 299 ;  Burt  v.  Dettey,  judgment  go  against  him  by  his  own 
31  Barb.,  640,  reversed  upon  the  ques-  neglect  to  successfully  defend  the  ac- 
tion of  amount  of  damages  only,  40  tion,  he  is  not  entitled  to  recover  from 
N.  Y.,  283 ;  Hart  v.  Messenger,  46  N.Y.,  his  principal  the  amount  paid  in  satis- 
258,  reversing  2  Lansing,  446.  faction  of  the  judgment,  if  his  principal 

And  this  though  the  litigation  was  in  have  a  good  defense  to  the  original  cause 

a  foreign  state.    Xonitzky  v.  Meyer,  40  of  action.    Barmon  t.  Lithatter,  1  Abb., 

N.Y.,  671.  Court  of  Appeals,  Dec.  99. 

"  If  the  vendor  appears  and  defends.  Otherwise  if  he  have  no  defense,  for 

or  if  the  vendee  gives  him  notice  so  then  the  party  against  whom  the  claim 

that  he  has  the  opportunity  to  do  so,  is  made,  or  of  whom  property  is  claimed, 

the  judgment  against   the  vendee  is  may  pay  the  claim  or  surrender  the 

conclusive  in  an  action  bv  the  latter  property  without  suit  and  recover  his 

against  his  vendor,  on  the  implied  war-  damages.    Bordtcell  v.  Collie,  46  N.Y., 

ranty  of  title,  although  the  vendor  was  494. 

no  party  to  the  action.    And  the  rule  It  is  immaterial  whether  the  former 

is  the  same  in  regard  to  all  persons  who  judgment  was  right  or  wrong.    It  is 

stand  in  such  a  relation  to  each  other,  the  duty  of  the  party,  to  be  bound,  if 

that  the  matters  determined  in  an  ac-  wrong  to  have  it  revlewM  and  set  right, 

tion  brought  by  a  third  person  against  Howe  v.  Buffalo,  Sec.  38  Barb.,  127,  87 

one  will  necessarily  again  come  in  ques-  .New  York,  297. 
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It  has  been  held  that  if  the  party  to  be  2  Abb..   Court  of  Appeals,  Dec.  76; 

bound  is  sworn  Its  a  witness  on  behalf.  Rickert  v.  Snyder,  9  Wend.,  416,  428 ; 

of  his  principal  this  is  sufficient  notice  Del,  Bank  v.  JariM,  20  N.  Y.  Rep., 

to  him  and  he  is  bound  by  the  judg.  226,  228,  280;    WiUe  v.  Madigon,  26 

ment.   Barney  ▼.7>eiMy,li5  Johns., 224;  N.Y.  Kep.,  117,129;  Baxter  v,  Ryers, 

Brewiter  t.  CourUryman,   12  Wend.,  18  Barb.,  267 ;  3  t*ars.  cont.,  5th  ed.,  165 

450 ;  Chicago  city  y.  Robbim,  2  Black,  and  note ;  Id.,  212 ;  Sedg.  I>am.,  165, 

IT .8.  Rep.,  428 ;  4  Wallace,  672-^ ;  Wal- '  Marg.  p. ;  Orisfield  v.  Storr,  86  Maryland, 

k&r  V.  Ferrin,  4  Verm.,  523 ;  Carpenter  130 ;  Rolph  v.  Crouch,  L.R.,  8  Excheq , 

V.  Pier,  30  Verm.,  81 ;  Eowe  v.  Buffalo,  44. 

&c.,  88  Barb.,  126.  Including  costs  P&id  to  his  own  at- 

But  the  later  cases  hold  the  contrary,  torney.    Fake  v.  Smith,  2  Abb.,  Court 

Barmon  v.  Lithaiter,  1  Abb.,  Court  of  of  Appeals,  Dec.  76 ;  Howard  v.  Logrove, 

Appeals,  Dec.  99.  L.R.,  6  Excheq.,  43. 

It  is  not  necessary  the  parties  should  But  if  the  prosecution  or  defense  be 

be  the  same.    Castle  v.  Jfoyee,  14  New  voluntary  and  without  notice  to  the 

York,  882,  385.  principal  he  is  not  liable  for  the  costs 

It  is  immaterial  whether  the  plaintiff  thereof.  Orisfield  v.  Storr,  86  Maryland, 

in  the  action  to  recover  from  the  party  180. 

to  be  bound  by  the  litigation  was  plaint-  Although  in  such  case  the  judgment 
iff  or  defendant  in  the' other.  12  Ver-  is  admissible  to  prove  the  fact  of  an 
mont,  879 ;  Fake  v.  Smith,  2  Abb.,  eviction.  Orisfield  v.  Storr,  86  Mary- 
Court  of  Appeals,  Dec.  76.  .  land.  130. 

A  party  who  has  notice  of  the  pen-  Where  the  recovery  is  for  money, 

dency  of  a  suit  is  bound  by  it.    "  The  only,  in  order  to  entitle  the  party  seek- 

term  '  parties'  as  thus  used  includes  all  ing  to  recover  the  amount  of  the  former 

who  are  directly  interested  in  the  sub-  recovery  against  him  he  must  have  paid 

ject  matter,  and  who  had  the  right  to  such  judgment  or  he  can  only  recover 

make  defense,  control  the  proceedings,  nominal  damages.    Burt  v.  Dewey,  40 

examine  and  cross-examine  witnesses,  N.  Y.,288 ;  Fakev.  Smith,  2  Abb.,  Court 

and  appeal  from  the  judgment."    Rob-  of  Appeals,  Dec.  81,82 ;  Delaware  Bank 

Has  V.  CUy  of  Chicago,  4  Wallace,  672-  v.  Jarvis,  20  N.Y.,  226 ;  Moak's  Van 

675 ;  CasOe  v.  Noyes,  14  New  York,  832,  Santvoord's  PL.  316.  473 ;  but  see  Stout 

385;  Craig  v.  Ward,  1  Abb.,  Court  of  v.  Fdg&r,  34  Iowa,  71. 

Appeals,  Dec.  454.  Otherwise  where  one  is  obliged  to  in- 

If  the  party  bound  to  assume  the  cur  a  liability  to  free  himself  from  au 

prosecution  or  defense  do  so,  his  prin-  illegal  imprisonment  and  sues  for  dam- 

cipal  is  bound  to  do  no  act  to  his  pre-  ages  on  account  of  such  a  false  impri- 

judiceinthe  action.  KeUoggv,  Forsyth,  tionment.  Pritchet  v.  Boevey,  1  Cromp- 

24  How.  U.S.,  186.  ton  and  Meeson,  775 ;  and  see   Toll  v. 

If  the  party  to  be  bound  by  a  litiga-  Alvord,  64  Barb.,  568. 

tion  decline  to  assume  the  same  his  Althoughif  the  judgment  ousted  him 

principal  is  entitled  to  recover  the  costs  of  property  he  could  recover  the  value 

and  expenses  thereof.    Fake  v.  Smith,  of  that.  BordweU  v.  CoUie,  45  N.Y.,  494. 
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[Law  Reports,  8  Common  Pleas,  322.] 
April  22, 1873. 

322]  *NiCHOLS  Appellant  ;  Hall  Respondent. 

CorUagums  DUecuei  (animais)  Act,  1809  (32  d  33  Viet,  c,  70),  <.  75— TA^ 
AnimdU  Order,  1871,  <.  19 — Neglect  to  give  notice  ofAnimaU  being  diseased 
—  Knotcledge. 

Br  the  Animals  Order,  1871,  made  hy  tlie  Privy  Coancil  under  the  75th  section 
of  the  Contagious  Diseases  (animals)  Act,  1869»  it  is  provided  that  every  person 
having  in  his  possession  or  under  his  charge  an  animal  affected  with  a  contagious 
or  infectious  disease  shall,  *'  with  all  pra^cable  speed,  give  notice  to  a  police 
constable  of  the  fact  of  the  animal  being  so  affected  */' 

Held,  that  in  order  to  convict  the  person  in  possession  or  charge  of  a  diseased 
animal  of  an  offense  against  the  order,  it  must  be  proved  that  he  was  aware  of 
the  fact  that  the  animal  was  diseased. 

•  ^^^ 

Case. stated  by  justices  of  Buckinghamshire  under  20  &  21 
Vict.  c.  48,  the  facts  of  which  were  in  substance  as  follows : 

At  the  petty  sessions  holden  at  Newport  Pagnell,  in  the 
county  of  Buckingham,  on  the  2d  of  October,  1872,  an  informa- 
tion which  had  been  preferred  by  the  respondent,  an  inspector 
323]  of  police  at  *]Newport  Pagnell,  against  the  appellant,  a 
cattle  dealer,  came  on  for  hearing.  The  information  stated, 
that  the  appellant  having  in  his  possession  certain  animals,  to 
wit  five  head  of  cattle  anected  with  a  contagious  or  infectious 
disorder  called  the  foot  and  mouth  disease,  did  neglect  to  give 
notice  with  all  practicable  speed  to  a  police  constable  of  the 
fact  of  the  said  animals  being  so  affected,  contrary  to  the  pro- 
visions of  the  general  order  of  the  lords  of  the  privy  council 
relative  to  contagious  and  infectious  diseases  among  animals.  (^) 

(^)  The  order  relating  to  giving  called  the  Animals  Order,  1871,  the 
notice  of  animals  being  diseased,  is  the  19th  section  of  which  provides  as 
order  of  the  20th  of  December,  1871,    follows :  "  Everj  person  having  in  hit 
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It  was  proved  at  the  hearing,  by  the  evidence  of  the  respond- 
ent, that  on  the  8d  of  August  last  the  respondent  saw  in  a  field 
in  the  occupation  of  the  appellant  five  animals  apparently  suf- 
fering from  the  "  foot  and  mouth  complaint ;"  and  that  the 
appellant  had  not  given  any  notice  to  the  respondent  that  the 
said  anhnals  were  so  suffering.  On  the  7th  of  August,  the 
animals,  which  still  remained  in  the  same  field,  were  examined 
by  a  veterinary  surgeon,  and  found  to  be  suftering  from  foot 
and  mouth  disease. 

It  was  contended  on  the  part  of  the  appellant,  that  before  he 
could  be  convicted  of  the  offense  alleged,  it  must  be  proved 
that  the  said  animals  were  so  afiected  with  the  foot  and  mouth 
disease  to  his  knowledge,  and  that  there  was  no  evidence  ad- 
duced to  prove  that.  (*) 

.The  justices  overruled  the  objection  and  convicted  the  appel- 
lant. It  was  stated  in  the  case  that  the  justices  found  as  a  fact 
that  the  animals  were  on  the  7th  of  August  in  the  possession 
of  the  appellant,  *and  that  they  were  suffering  with  a  [324 
contagious  or  infectious  disease  called  the  foot  and  mouth  dis- 
ease, and  that  the  justices  held  it  unnecessary  to  prove  that  the 
appellant  knew  that  the  animals  were  so  affected,  but  that  there 
was  no  evidence  before  them  to  show  that  the  appellant  knew 
that  the  said  animals  were  so  afiected  until  he  was  served  with 
a  summons  for  the  alleged  oftense. 

The  question  for  the  court  was  whether,  in  order  to  convict 
the  appellant  of  the  said  offense  it  was  sufficient  to  prove  that 
the  said  animals  were  affected  as  aforesaid,  and  that  the  appel- 
lant did  not  give  notice,  without  giving  evidence  that  the 
appellant  knew  that  they  were  so  affected. 

Graham  {Raymond  with  him),  for  the  appellant.  The  words 
"  with  all  practicable  speed  '*  clearly  show  that  the  order  con- 
templates Knowledge  on  the  part  of  the  person  offending.  How 
can  it  be  practicaole  that  he  should  give  notice  before  he 
knows  ? 

He  cited  Mnmerton  v.  Matthews  (*);  Core  v.  James,  (*) 

poflsesBion,  or   nnder  his  charge,  an  forthwith  report  the  same  to  the  local 

animal  (including  a  horse)  affected  with  aathoritj,  and  (except  in  the  case  of 

a  contagious  or  infectious  disease,  shall  foot  and  mouth  disease)  to  the  privy 

observe  the  following  rules :  council." 

"  (1.)  He  shall,  as  far  as  practicable,  (^)  It  was  likewise  contended,  that 

keep  such  animal  separate  from  animals  there  was  no  sufficient  proof  that  notice 

not  so  affected.  had  not  been  ^ven  of  tlie  fact  of  the 

"  (2.)  He  shall,  with  all  practicable  animals  being  diseased ;  but  it  became 

speed,  give  notice  to  a  police  constable  unnecssaiy,  as  wUl  be  seen  from  the 

of  the  fact  of  the   animal  being  so  judgment,  to  deal  with  this  point, 

affected.     Such  police  constable  shall  (*)  7  H.  &  N.,  586 ;  81  L.  J.  (Ex.),  189. 

forthwith  give  notice  thereof  to  the  in-  (*)  Law  Rep.,  7  Q.  B.,  186. 
specter  of  the  local  authority,  who  shall 
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[Xeating,  J.  It  appears  to  mc  that  on  the  case  as  stated  we 
must  take  it  that  the  appellant  had  no  knowledge  of  the  fact 
that  the  animals  were  affected.] 

Mereweiher  for  the  respondent.  The  object  of  the  statute 
and  order  is  to  prevent  the  spread  of  cattle  disease,  and  if  the 
construction  suggested  on  behalf  of  the  appellant  is  correct  the 
provision  for  that  object  will  become,  practically  speaking,  in- 
effective. It  is  extremely  difficult  to  prove  knowledge  in  such 
cases.  A  farmer  has  only  to  keep  out  of  the  way  if  he  has 
beasts  which  are  suspected,  and  neglect  to  avail  himself  of  the 
means  of  knowledge,  and  he  cannot  be  convicted.  Suppose 
the  farmer  entrusts  the  care  of  the  beasts  to  a  bailiff  and  is  not 
personally  cognizant  of  anything  concerning  them — 

[HoNYMAN,  J.  Then  the  bailiff  will  be  liable.] 
•  in  Core  v.  Jam^s  (*)  it  was  clearly  the  opinion  of  Lush,  J.,  that 
if  the  servant  had  had  guilty  knowledge  the  master  would 
have  been  liable ;  but  there  neither  master  nor  servant  knew. 
Here  the  only  question  intended  to  be  submitted  was  whether 
325]  ^he  mere  *fact  that  the  master  was  ignorant  is  sufficient 
to  prevent  there  being  anv  offense  against  the  order  by  him. 
It  is  obvious  that  somebody  in  charge  of  the  beasts  must  have 
known,  since  they  were  apparently  suffering  from  the  disease 
as  early  as  the  3d  of  August 

[HoNYMAN,  J.  The  case  says  nothing  about  the  knowledge  of 
any  bailiff  or  servant  of  the  appellant.  The  master  mi^ht, 
perhaps,  be  convicted  for  the  guilty  act  of  his  bailiff.  Possibly 
the  justices  mi^ht  not  have  been  far  wrong  if  on  the  facts  of  the 
case  they  had  found  that  the  appellant  did  know  that  the 
beasts  were  affected,  but  they  have  not  found  knowledge  in  any- 
body. The  bare  point  raised  for  us  is,  whether  knowledge  is 
a  necessary  ingredient  in  the  offense.] 

If  it  appears  that  the  beasts  were  suffering  from  the  disease, 
the  person  in  possession  ought  to  know  that  such  was  the  fact, 
and  is  to  be  treated  as  knowing. 

The  words  "  as  soon  as  practicable"  only  refer  to  such  con- 
siderations as  the  distance  of  the  farm  from  the  place  where 
the  police  constable  may  be  stationed,  and  similar  considera- 
tions; not  to  any  question  of  knowledge. 

[HoNYMAN,  J.  Can  you  put  a  different  construction  on  the 
words  here  from  that  which  must  be  put  on  them  in  the  pre- 
vious part  of  the  clause  ?  Clearly  the  person  in  possession  could 
not  be  bound  to  separate  the  diseased  beasts  from  others  until 
he  knew  they  were  diseased.] 

If  knowledge  must  be  shown,  a  defendant  may  be  entitled  to 
say,  though  the  beasts  presented  unusual  symptoms,  I  did  not 

O  Law  Rep.,  7  Q.  B.,  135. 
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absolutely  know  that  they  were  suffering  from  foot  and  mouth 
disease,  because  the  symptoms  were  also  consistent  with  some 
other  disorder  which  is  very  difficult  to  distinguish  from  foot 
and  mouth  disease,  but  which  is  not  contagious ;  and  endless 
difficulties  and  uncertainties  would  be  thrown  in  the  way  of 
the  working  of  the  order. 

Kbatino,  J.  I  am  of  opinion  that  this  conviction  must  be 
quashed.  The  question  submitted  is  whether,  in  order  to  con- 
vict the  appellant,  it  was  sufficient  to  prove  that  the  animals 
were  affected  by  a  contagious  disease,  and  that  the  appellant 
gave  no  *notice  of  their  being  so  affected  without  evidence  [326 
that  he  knew  of  their  being  so  affected.  The  75th  section  of 
the  Contagious  Diseases  (animals)  Act  provides  that  the  privy 
council  may  make  such  orders  as  they  think  expedient,  for, 
among  other  purposes,  "  requiring  notice  of  the  appearance  of 
any  such  disease  among  animals."  And  it  is  further  provided 
by  the  108d  section,  **  if  any  person,  acts  in  contravention  of, 
or  is  guilty  of  any  offense  against  this  act,  or  any  order  made  by 
the  privy  council  in  pursuance  of  the  act,"  he  shall  be  liable  to 
a  penalty  not  exceedmg  20^.  In  pursuance  of  the  75th  section, 
the  privy  council  have  made  an  order  which  directs  that  the 
person  in  possession  or  charge  of  the  animals  affected  with  any 
contagious  diease  shall "  with  all  practicable  speed,"  give  notice 
of  their  being  so  affected.  It  must  be  taken  on  the  case  as 
stated  that  the  appellant  did  not  know  that  the  animals  in 
question  were  diseased.  The  magistrates  are  desirous  of  know- 
ing whether  the  mere  fact  of  the  animals  being  diseased  is  suffi- 
cient to  convict  the  person  in  possession  of  them  or  in  whose 
field  they  were,  even  if  he  were  not  cognizant  of  the  fact.  I 
am  of  opinion  that  knowledge  is  an  essential  ingredient  of  the 
offense.  I  do  not  see  how  without  knowledge  a  person  can 
fairly  be  said  to  act  in  contravention  of  an  order  worded  as  the 
one  now  before  us  is.  The  provision  is  that  notice  is  to  be 
given  "  with  all  practicable  speed."  I  cannot  understand  how, 
on  any  reasonable  construction  of  these  words,  it  can  be  said 
that  a  man  <5an  neglect  to  give  notice  with  all  practicable  speed 
without  knowledge  of  the  fact  of  which  he  is  to  give  notice. 
It  has  been  contended  on  behalf  of  the  respondent  that  the  act 
is  aimed  at  the  prevention  of  a  great  public  evil,  and  that  if  it  is 
necessary  to  prove  knowledge  it  will  be  difficult  or  impossible 
to  give  effect  to  its  provisions,  and  many  cases  were  suggested 
in  which  the  statute  and  orders  might  be  evaded.  There  are 
two  answers  to  this  argument.  First,  this  is  a  penal  enact- 
ment, and  we  are  bound,  according  to  a  well  established  prin- 
ciple of  interpretation,  whatever  the  consequences,  to  construe 
it  strictly.    I  do  not  deny  that  in  construing  the  enactment  we 
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are  entitled  to  take  into  consideration  its  object  and  the  sar- 
rouuding  circumstances,  but  I  do  not  find  any  such  ambiguity  in 
its  terms  as  would  entitle  us  to  strain  the  language  for  the  pur- 
327]  pose  *of  giving  effect  to  the  alleged  object  I  am  quite 
clear  that  the  words  of  the  order  import  the  necessity  of  know- 
ledge in  order  that  there  may  be  a  contravention  of  it.  I  will 
not  refer  to  the  cases  that  have  been  cited  at  length.  The  case 
of  Core  v,  James  (*),  referred  to  by  Mr.  Graham,  is,  no  doubt, 
in  favor  of  the  view  that  knowleage  is  essential,  but  I  do  not 
attach  very  much  weight  to  that  decision  as  an  authority  gov- 
erning the  present  case,  for  it  appears  to  me  that  each  case  of 
this  sort  must  depend  on  the  wording  of  the  particular  statute 
which  may  be  applicable  to  it  Here,  I  think,  no  doubt  can 
arise  on  the  words  of  the  order.  Then,  with  regard  to  the  sup- 
posed consequence  of  our  decision,  viz.,  the  facility  with  which 
the  order  may  be  evaded,  the  answer  is,  that  the  lords  of  the 
privy  council  have  it  in  their  power  under  the  act,  to  make 
what  order  they  may  think  expedient  They  can  so  frame  their 
orders  as  to  prevent  all  doubt  on  the  subject  and  obviate  the 
possibility  of  evasion  :  our  duty  is  only  to  construe  the  order 
according  to  the  plain  import  of  the  language  used  without  re- 
gard to  the  consequences. 

HoKTMAN,  J.  I  am  of  the  same  opinion.  I  do  not  think  it  is 
necessary  to  add  anything  to  what  has  been  said  by  my  brother 
Keating  with  respect  to  the  present  case,  but  I  just  wish  to  say 
that  it  must  not  be  supposed  that  I  express  any  opinion  on  the 
question  whether,  if  a  farmer  went  away,  leaving  his  business 
in  charge  of  a  bailiff  or  other  servant,  he  might  not  be  responsi- 
ble if  such  servant  knowingly  omitted  to  give  the  required  no- 
tice.    That  question  is  not  raised  by  the  case  now  before  us. 

Oonviciion  quashed. 

Attorney  for  appellant :  John  Rogers^  for  Slimson. 
Attorneys  for  respondent:  King  ^  McMiUinj  for  TindaU  ^ 
Baynes, 


[Law  Reports,  8  Common  Pleas,  828.] 
April  25,  1873. 

328]  *CoRNELL  V.  IIay.    Thb  Samb  V.  Masset.    The  Same  v. 

TORRBNS. 

Company  ^Prospectus  — Companies  Act,  1887  (80  <fe  81  Viet  c.  181).  «.  38  — 
Fraud  —  Noiudiselosure  of  Contracts  made  by  Promoters  or  Directors. 

The  88th  section  of  the  Companies  Act,  1867  (80  k  81  Vict.  c.  181),  which  pf  o- 
▼ides  for  the  disclosure  in  the  prospectOB  of  a  company  of  certain  particulars  -with 

(*)  Law  Rep.,  7  Q.B.,  185. 
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regnrd  to  tbe  class  of  contracts  specified  in  the  section,  is  applicable  only  for  the 
protection  of  shareholders  in  the  company,  and  creates  no  statutory  duty  towardn 
tx>ndholders  of  the  company  or  others  for  breach  of  which  an  action  on  the 
statute  will  lie : 

QuiBre,  as  to  the  nature  of  the  contracts  to  which  the  provision  is  applicable. 

SembUf  per  Honyman,  J.,  that  the  section  creates  no  statutory  cause  of  action, 
but  merely  amounts  to  a  declaration  that,  as  between  shareholders  and  those 
issuing  the  prospectus,  the  latter  shall  be  deemed  to  have  acted  fraudulently. 

First  count  of  the  declaration  in  the  action  against  Hay 
stated  that  the  defendant  was  a  director  of  the  Canadian  Oil 
Works  Corporation,  -limited,  and  before  the  issue  of  the  said 
prospectus  hereinafter  mentioned  the  promoters'of  the  said  cor- 
poration had  entered  into  a  contract  or  contracts  with  the  de- 
fendant and  certain  other  persons  that,  in  consideration  of  the 
defendant  and  the  said  persons  consenting  to  allow  their  names 
to  appear  in  the  prospectus  of  the  said  corporation  and  other- 
wise as  directors  of  the  said  corporation,  the  promoters  would 
pay  to  the  defendant  and  the  said  persons  a  large  sum  each  in 
cash  or  fully  paid  up  shares  of  the  said  corporation  :  that  the 
said  contract  or  contracts  were  not  specified  upon  the  prospectus 
of  the  said  corporation,  nor  in  any  way  mentioned  therein ;  and 
the  defendant  knew  of  the  said  contract  or  contracts,  and  know* 
indy  issued  the  said  prospectus  with  the  fraudulent  intent  to 
induce  the  plaintiff  and  others  to  take  bonds  of  the  said  corpo- 
ration. And  the  plaintiff  took  divers  such  bonds  on  the  faith 
of  the  said  prospectus,  without  having  had  notice  of  the  said 
contract  or  contracts.  And  by  reason  of  the  aforesaid  fraud  of 
the  defendayt,  the  plaintiff  has  lost  the  value  of  the  said  bonds 
and  has  been  otherwise  damnified. 

Fleas  to  the  first  count :  3.  That  the  said  contracts  were  not 
♦subject  to  adoption  by,  or  binding  upon,  the  directors  or  [329* 
the  said  corporation. 

4.  That  the  said  contracts  were  not  contracts  entered  into  by 
the  said  promoters,  or  the  defendant,  or  the  said  other  persons 
as  agents  for  or  on  behalf  of  the  said  corporation,  nor  were 
they  binding  on  or  subject  to  adoption  or  ratification  by  the 
directors  or  the  said  corporation,  or  intended  so  to  be." 

^  5.  That  the  plaintiff  was  not  a  person  who  took  shares  in  the 
said  corporation. 

Demurrer  to  the  1st  count  of  the  declaration. 

Demurrer  to  the  8d,  4th,  and  6th  pleas. 

Joinders  in  demurrer. 

The  pleadings  in  the  other  two  actions  were  substantially 
similar,  except  that  the  declaration  was  against  Massey  as  a 
trustee  of  the  company,  not  as  a  director.  (*) 

0)  The  88th  section  of  the  Com-  enacts  as  foUows :  "  Every  prospectus 
paiiies  Act,  1867  (80  &  31  Vict,  c  181),    of  a  company  and  every  notice  inviting 

5  Eng.  Rep.]  39 
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Sir  J.  D.  Coleridge,  A.G.  {Beid  with  him),  for  the  plaiutift*  in 
the  respective  actions : 

The  first  count  of  the  declarations  in  these  actions  discloses 
the  breach  of  a  statutory  duty  by  the  defendant,  by  which 
damage  was  caused  to  the  plaintiff.  The  fact  that  the  plaintiff 
is  a  bondholder,  and  not  a  shareholder,  does  not  affect  the  right 
of  action.  The  section  is  clearly  divisible  into  two  parts.  The 
latter  part,  no  doubt,  contains  a  provision  solely  applicable  to 
the  case  of  shareholders,  and  provides  that  a  certain  specified 
effect  shall  follow  from  a  breach  of  the  duty  created  by  the 
former  part  of  the  section  in  their  case ;  but  the  former  part 
taken  alone  is  an  enactment  of  an  express  statutory  duty. 
Consequently,  assuming  the  contract  not  disclosed  to  have  been 
330]  within  the  section,  the  *defendants  have  clearly  been 
guilty  of  an  illegal  act,  and  the  plaintiff',  being  thereby  injured, 
18  entitled  to  sue  as  in  the  ordinary  case  of  private  damage  re- 
sulting from  breach  of  a  statutory  duty.  The  mischiefs  intended 
to  be  guarded  against  clearly  apply  to  the  case  of  a  bondholder 
as  much  as  to*that  of  a  shareholder. 

[HoNYMAN,  J.  You  must  go  the  length  of  saying  that  not 
bondholders  only  could  sue  for  breach  of  this  duty,  but  any 
member  of  the  public  injured  by  its  non-performance.J 

Secondly,  the  contract  not  disclosed  was  clearly  within  the 
section.  The  intention  was  that  contracts  affecting  the  character 
and  prospects  of  the  company  should  be  disclosed,  so  that  all 
parties  interested  nnght  have  materials  for  judojing  of  its 
position.  It  is  not  necessary  that  the  contract  should  be  made, 
or  intended  to  be  made,  on  behalf  of  the  company.  A  private 
and  collateral  contract  made  by  the  promoters  or  directors,  if 
•it  bears  upon  the  position  of  the  company,  must  be  disclosed. 
It  is  obvious  that  it  would  be  most  material  to  anyone  interested 
in  the  company  to  know  that  the  names  of  persons  of  weight 
and  experience  on  the  prospectus  were  procured  by  payment  of 
a  sum  of  money. 

Even,  if  the  count  be  not  good  under  the  statute,  it  is  a  good 
count  for  a  fraudulent  representation  at  common  law.   [He  cited 
Atkinson  v.  Newcastle  and  Gateshead    Waterworks  Company  (^)\ 
Vemzuela  Railway  Company  v.  Kisch  (').] 

persons  to  subscribe  for  shares  in  any  be  deemed  fraudulent  on  tlie  part  of 

joint-stock  company  shall  specify  the  tlie  promoters,  directors,  and  officers  of 

dates  and  the  names  of  the  parties  to  any  the    company  knowingly  issuing  the 

contract  entered  into  by  the  company  same  as   regards   any  person   taking 

or  the  promoters,  directors  or  trustees  shares  in  the  company  on  the  faith  of 

thereof  before  the  issue  of  such  pro-  such  prospectus,  unless  he  shall  have 

spectus  or  notice,  whether  subject  to  had  notice  of  such  contract.*' 

adoption  by  the  directors  or  the  com-  (')  Law  Kep.,  6  Ex.  404. 

pany,  or  otherwise  ;  and  any  prospectus  {^)  Law  Rep.,  2  H.  L.,  99. 
or  notice  not  specifying  the  same  shall 
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Sir  J.  Karslake.  Q.C.  (BoU  with  him),  for  the  defendant 
Hav. 

Ja.  James,  Q.C.  (-R.  E.  Turner  with  him),  for  the  defendant 
Massey. 

jR.   v.  Williams^  for  the  defendant  Torrens. 

The  section  cannot  be  divided  into  two  parts,  as  suggested, 
and  is  clearly  meant  to  apply  to  the  case  of  shareholders  only. 
The  construction  contended  for  by  the  plaintiff  is  far  too  ex- 
tensive, inasmuch  as  it  would  apply  not  to  bondholdere  merely, 
but  to  any  creditor  of  the  company.  It  could  not  have  been 
the  intention  to  create  a  statutory  duty  so  extensive  as  this. 
It  is  submitted  that  the  section  was  never  intended  to  give  a 
right  of  action  at  law  for  breach  of  a  statutory  duty.  It  simply 
provides  that,  as  between  the  company  and  shareholders  a  pro- 
spectus shall  be  deemed  a  fraud  if  it  do  not  disclose  a  certain 
class  of  contracts.  This  was  probably  intended  *to  be  [331 
applicable  to  questions  arising  in  equity  on  winding-up,  with 
respect  to  placing  persons  on  the  list  of  contributories.  In  such 
cases,  where  there  has  been  fraud,  a  person  may  be  entitled  to 
relief.  The  mere  non-disclosure  of  the  contract,  even  if  fraud- 
ulent, is  no  cause  of  action,  or  ground  of  equitable  relief  per  se. 
The  party  complaining  must  go  on  to  show  that  he  was  thereby 
induced  to  take  the  shares,  and  has  suffered  injury,  or  ou^ht 
not  to  be  made  responsible.  Secondly,  the  contrabt  not  dis- 
closed was  not  within  the  section.  The  section  is  not  intended 
to  apply  to  contracts  made  between  promoters,  or  directors  in 
their  private  capacity  and  others,  though  such  contracts  may 
bie  collaterally  connected  with  the  formation  of  the  company. 
The  contracts  intended  are  contracts  made  by  promoters,  &c., 
as  representing  or  on  behalf  of  the  company ;  not  necessarily 
contracts  to  wnich  the  company  is  intended  to  be  nominally 
a  party,  but  contracts  of  which  the  burden  would  fall  on  the 
company,  and  which,  in  substance,  though  not  in  form,  amount 
to  contracts  of  the  company*  The  88th  section  must  be  read 
in  connection  with  the  immediately  preceding  section,  which 
relates  to  contracts  "  on  behalf  of  any  company."  The  words, 
"  whether  subject  to  adoption  or  otherwise,"  would  be  insen- 
sible, unless  this  construction  be  correct  They  are  wholly 
inapplicable  to  contracts  not  made  on  behalf  of  the  company, 
but  affecting  promoters,  &c.,  only  in  their  private  capacity. 
The  construction  contended  for  by  the  plain,tiff  is  obviously  far 
loo  wide;  for,  according  to  it,  every  contract  made  by  a  pro- 
moter in  his  private  capacity,  in  any  way  connected  with  the 
business  of  the  company,  must  be  disclosed  :  as,  for  instance,  a 
contract  with  a  printer,  to  pay  for  printing  expenses  incurred 
in  getting  up  the  company.     The  shareholder  is  entitled  to  know 
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on  what  liability  he  embarks,  but  not  the  history  of  all  the  acts 
of  the  promoters.  Thirdly,  this  is  not  a  good  count  for  a  fraud- 
ulent representation  at  common  law.  It  is  obviously  intended 
to  be  based  on  the  statute,  and  the  plaintiff  ought  not  to  be 
allowed  now  to  treat  it  as  based  on  the  common  law  doctrine 
of  fraud.  The  allegation  that  the  prospectus  was  issued  with 
fraudulent  intent,  must  be  treated  as  a  mere  allegation  of  law, 
and,  unless  the  facts  alleged  show  a  fraud,  cannot  make  the 
count  good.  It  is  essential  that  there  should  be  an  allegation 
3^2]  tliat  the  plaintift' was  induced  by  the  fraud  to  take  *bond8 
in  the  company.  It  is  submitted  that  there  is  no  such  allegation. 
It  is  ajleged  that  the  plaintiff  took  bonds  on  the  faith  of  the 
prospectus.  That  is  not  equivalent  to  such  an  allegation;  for 
it  must  amount  to  a  statement,  that  if  the  contract  had  been 
disclosed,  the  plaintiff  would  not  have  taken  the  bonds.  It  is 
not  alleged  that  anything  stated  in  the  prospectus  was  not  per- 
fectly true. 

[HoNYMAN,  J.  It  might  possibly  be  put,  that  the  prospectus 
impliedly  alleged  that  the  defendants  were  bond  fide  directors  ; 
whereas,  in  truth  they  were  mere  sham  directors,  whose  names 
had  been  procured  by  a  sum  of  money.] 

The  countis  not  fairly  capable  of  such  a  construction.  The  case 
of  Massey  differs  from  that  of  the  other  defendants  with  respect 
to  the  question  of  statutory  liability,  inasmuch  as  the  section 
does  not  provide  that  the  issuing  of  the  prospectus  shall  be 
deemed  fraudulent  as  against  trustees,  but  only  as  against  pro- 
moters, directors,  and  officers.  A  trustee  is  not  an  officer  with- 
in the  meaning  of  the  section,  lie  is  not,  as  trustee,  one  of  the 
executive  officers  engaged  in  the  management  of  the  company. 

[They  cited  :  Ueymann  v.  European  Central  Ry.  Co.  (*) ;  Scott  v. 
Lord  Ebury  (»).] 

The  Attorney 'General^  in  reply. 

Keating,  J.  I  am  of  opinion  that  the  declaration  is  bad.  It 
is  founded  upon  the  38th  section  of  80  &  31  Vict.  c.  131.  That 
section  appears  to  me  to  be  in  its  terms  applicable  only  to 
persons  taking  shares  in  the  company.  I  can  see  many  reasons 
why  the  case  of  bondholders  should  come  within  the  mischief 
intended  to  be  guarded  against  in  the  case  of  shareholders,  and, 
on  the  other  hand,  important  distinctions  may  be  suggested  be- 
tween the  two  classes ;  but  at  all  events  we  are  bound  by  the 
words  of  the  section,  and  unless  we  can  see  our  way  to  adopting 
the  ingenious  suggestion  of  the  attorney-general,  and  divide 
the  section  into  two  distinct  parts,  reading  the  first  part  as  con- 
taining a  general  prohibition  in  favor  of  the  public  at  large,  we 
cannot  extend  the  provision  beyond  the  ease  of  shareholders.   I 

(1)  Law  Rep.,  7  Eq.,  154.  O  Law  Rep.,  3  C.  P.,  255. 
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am  of  opinion  that  we  cannot  so  construe  tlie  section ;  con- 
sequently, the  plaintiff,  who  is  not  a  *8hareholder,  but  a  [333 
bondholder,  cannot  maintain  this  action.  I  do  not  wish  to  be 
understood  as  giving  any  countenance  to  the  argument  that  the 
contract  disclosed  in  this  declaration  is  not  a  contract  such  as 
the  directors  would  be  bound  to  disclose  by  the  prospectus  un- 
der the  section.  It  seems  to  me  that  its  subject  matter  was  such 
that  a  shareholder  might  reasonably  be  entitled  to  be  made  ac- 
quainted with  it,  and  its  non-disclosure  appears  to  me  to  be 
within  the  mischief  contemplated  by  the  act.  It  was  argued  on 
a  suggestion  to  that  effect,  thrown  out  by  the  court,  that  this 
declaration  might  be  construed  as  a  good  count  for  a  common 
law  misrepresentation.  I  am  disposed  to  think  it  is  not  so ;  but, 
at  all  events,  I  think  it  is  not  such  a  count,  considered  as  a  count 
for  fraudulent  representation,  as  the  defendant  ought  to  be  made 
to  go  down  to  trial  upon.  Therefore,  if  the  defendant  applied 
to  us,  as,  under  these  circumstances,  he  probably  will,  to  pro- 
ceed under  the  52d  section  of  15  &  16  Vict.  c.  76,  on  the  ground 
that  the  count  was  embarrassing,  we  should  certainly  deem  it 
our  duty  to  strike  it  out,  or  compel  the  plaintiff  to  amend,  so 
as  to  cure  defects  of  ambiguity,  which,  if  they  do  not  amount  to 
ground  of  general  demurrer,  are  in  a  high  degree  calculated  to 
em  harass. 

The  view  we  have  taken  of  the  case  renders  it  unnecessary  to 
deal  with  the  arguments  that  have  been  put  forward  with  re- 
spect to  the  general  intention  of  the  legislature  in  passing  this 
section.  It  is  unnecessary  to  decide  whether,  as  Sir  John  Kars- 
lake  and  Mr.  Williams  suggested,  it  was  intended  merely  to 
have  relation  to  proceedings  in  equity,  as  to  placing  parties  upon 
the  list  of  contributories.  We  are  not  called  upon  to  express 
an  opinion  on  that  point  in  the  present  case,  inasmuch  as  the 
plaintiff  is  not  a  shareholder,  and  in  our  opinion  the  section 
only  applies  to  shareholders. 

HoNYMAN,  J.  I  am  of  the  same  opinion.  AVith  respect  to  the 
question  whether  this  count  is  good,  considered  as  based  on  the 
statute,  I  am  of  opinion  that  the  section  is  not  intended  to  give 
a  statutory  cause  of  action  at  all.  It  seems  to  me  that,  taking 
the  whole  of  the  section  together,  it  amounts  simply  to  a  pro- 
vision that,  as  between  certain  parties,  a  prospectus  which  does 
not  reveal  a  certain  class  of  contracts  shall  be  deemed  fraudu- 
lent. Such  a  *prospectus  would  not  per  se  give  a  right  [334 
of  action  at  law  or  a  claim  to  relief  in  equity.  The  party  com- 
plaining must  go  on  in  equity,  for  instance,  to  show  that  he  had 
not  so  dealt  with  his  shares,  as  to  deprive  him  of  the  right  to 
relief,  and  at  law  that  he  was  induced  by  the  fraud  to  take  the 
.  shares.    I  am  also  of  opinion  that  the  section  cannot  be  read 
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in  two  distinct  parts,  as  suggested  on  behalf  of  the  plaintiff.  It 
never  could  have  been  intended  to  give  so  extensive  a  right  of 
action  as  that  contended  for  against  anyone  publishing  a  pros- 
pectus within  the  terms  of  the  section.  The  case  of  Atkinson  v. 
Newcastle  and  Gateshead  Waterworks  Company  (*),  which  was  cited 
by  the  attorney-general,  is  not  really  analogous,  because  in  that 
case  there  were  two  wholly  distinct  enactments.  In  the  view 
I  take  it  is  unnecessary  to  decide  whether  we  shall  adopt  the 
construction  of  the  section  for  which  Mr.  Williams  so  ablv  con- 
tended,  namely,  that  the  contracts  intended  by  the  section 
are  only  contracts  made,  or  intended  to  be  made,  on  behalf  of 
the  company ;  but  I  wish  for  my  own  part  to  say  that  I  am 
not,  as  at  present  advised,  prepared  to  adopt  that  construc- 
tion. I  cannot  think  it  is  a  matter  of  indifference  to  the  share- 
holders what  contracts  were  entered  into  by  promoters  in  their 
private  capacity  relating  to  the  formation  of  the  company.  It 
is  obvious  that  it  may  be  of  vital  importance  to  them  to  know 
of  such  contracts  in  forming  a  correct  judgment  as  to  the  posi- 
tion of  the  company.  It  might  obviously  make  a  very  great 
difference  if  the  names  of  persons  who  appeared  on  the  pros- 
pectus as  interested  in  or  connected  with  the  company  were 
'  mere  dummies,  and  such  persons  really  had  no  stake  in  the 
concern  at  all.  Whatever  the  construction  of  the  statute  may 
be  with  respect  to  the  points  to  which  I  have  alluded,  I  am 
clearly  of  opinion  that  the  declaration  is  bad,  on  the  ground  that 
the  plaintiff,  not  being  a  shareholder,  is  not  within  the  section. 
The  legislature  might,  perhaps,  if  it  had  occurred  to  them,  have 
very  reasonably  extended  the  provisions  of  the  section  to  bond- 
holders; but  they  have  not  done  so ;  shareholders  only  are  men- 
tioned. The  section,  if  meant  to  include  bondholders,  would 
have  run  "  every  prospectus  or  every  notice  inviting  persons  to 
335]  subscribe  for  shares  or  bonds."  In  Massey's  *case  I 
think  the  declaration  is  bad,  on  the  additional  ground  that 
he  is  only  a  trustee  of  the  company ;  and  there  is  no  provision 
in  the  section,  as  it  seems  to  me,  that  the  prospectus  shall  be 
deemed  fraudulent  as  against  a  trustee,  for  I  do  not  think  a 
trustee  comes  within  the  meaning  of  the  word  "  officer."  With 
respect  to  the  suggestion  that  this  count  may  be  construed  as  a 
good  count  at  common  law,  I  am  disposed  at  present  to  agree 
with  my  brother  "Keating  in  thinking  it  bad,  though  I  am  not 
without  doubts  on  the  suDJect;  but  I  quite  concur  in  thinking 
that  it  is  such  a  count  as  the  defendant  would  be  entitled  to 
have  struck  out  as  embarrassing  on  application  to  that  effect. 
I  cannot  conceive  anything  more  likely  to  prove  embarrassing 
than  to  be  discussing  at  liisiprius  the  exact  meaning  of  the  allC" 

Q)  Law  Rep.,  6  Ex.,  404. 
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gallons  of  this  coant,  considered  as  a  count  for  fraadalent 
misrepresentation. 

[The  counsel  for  the  defendants  thereupon  applied  to  the 
court  to  strike  out  the  count,  and  the  counsel  for  the  plaintifi* 
for  leave  to  amend,  and  the  court  ordered  that  the  count  should 
be  struck  out,  unless  within  fourteen  days  the  plaintiffs  should 
amend ;  the  costs  of  the  argument  of  the  demurrers  and  amend- 
ment, if  anj-,  to  be  defendants'  costs  in  any  event.] 

Judgment  accordivgly. 

Attorney  for  plaintiff:   Webb, 
Attorny  for  defendant  Hay :  Sydney  Gedge, 
Attorneys  for  defendant  Massey  :  J.  ^  R.  Gole. 
Attorney  for  defendant  Torrens :  jH.  W.  Vallance. 


[Law  Reports,  8  Common  Pleas,  836.] 
April  28, 1873. 

♦Mordue  v.  The  Dean  and  Chapter  of  Durham.   [336 

Conveyance  of  Land  gubfeet  to  ReMTvaiion  of  Mines  and  Mining  Powers  —  Comr 
penmtion  to  Orantee  for  Exercise  of  Poioers  reserved  —  Mode  of  Assessment — 
W/iat  datnage  the  subject  of  Compensation. 

A  conveyance  of  land  in  fee  was  made  subject  to  a  reservation  to  the  grantors 
of  mines  and  minerals,  and  extensive  powers  of  occupving'and  usinj^  the  surface 
for  the  purpose  of  working  the  same.  Jt  was  provided  thereby  that  it  should  not 
be  lawful  for  the  grantee  to  do  or  suffer  anything  to  be  done  whereby  the  grantor 
sliould  be  prevented,  hindered,  or  obstructed  in  the  exercise  of  the  powers 
reserved,  and  also  that  tli^  grantors  should  make  to  the  grantee  annually  reason- 
able compensation  for  damage  or  spoil  of  ground  to  be  occasioned  by  the  exer- 
cise of  the  reserved  powers.  Previously  to  tlie  date  of  the  deed  of  coitveyance  the 
premises  were  leased  to  the  g^ntee,  subject  to  similar  reservations  to  those  in 
the  conveyance,  and  workings  already  existed  which  had  taken  place  under  such 
reservations. 

Held,  that  no  restriction  was  placed  by  the  words  of  the  conveyance  on  the  use 
by  the  grantee  of  the  land  for  any  purpose  to  which  it  was  applicable  so  long  as 
he  did  not  touch  or  interfere  with  the  minerals,  and  the  compensation  for  damage 
or  spoil  of  ground  occasioned  by  the  exercise  of  the  powers  reserved  must  be 
estimated  with  reference  to  the  value  of  the  land  for  any  purpose  to  which  an 
ordinary  owner  might  put  it ;  and  that  compensation  was  due  in  respect  of 
damage  arising  from  the  use  subsequently  to  the  conveyance  of  land  included 
therein  that  had  been  previously  occupied  and  used  for  mining  purposes,  but  not 
in  respect  of  the  mere  existence  of  workings  in  being  at  the  time  of  the  deed,  or 
their  subsequent  user  without  any  fresh  damage. 

Special  case  stated  by  an  umpire  under  an  agreement  for 
arbitration,  of  which  the  facts  were  in  substance  as  follows :  By 
indenture  of  lease  dated  the  21st  of  July,  1856,  the  defendants 
demised  lands  for  the  term  of  twenty-one  years  to  certain  per- 
sons jointly,  to  hold  the  same  with  certain  reservations  of  the 
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woods  and  mines  upon  and  under  such  lands,  and  powers  for 
working  the  same,  paying  compensation  for  damage  or  spoil  of 
ground  occasioned  thereby  to  the  lessees.  This  lease  was  as- 
signed to  the  plaintiff  in  July,  1859. 

By  an  indenture  of  the  10th  of  September,  1859,  the  rever 
•sion  in  fee  of  the  hereditaments  and  premises  comprised  in  the 
lease  was  granted  to  plaintiff.  In  this  last  mentioned  indenture 
were  contained  the  following  exceptions  and  reservations  from 
the  grant  thereby  made,  that  is  to  say :  "  save  and  except  and 
always  reserved  out  of  these  presents  and  the  grant  and  con- 
337]  firmation  thereby  *  made,  or  intended  so  to  be,  to  the 
said  dean  and  chapter,  their  successors  and  assigns,  all  mines, 
pits,  quarries,  seams  and  beds  of  coal,  stone,  clay,  lead,  and 
other  minerals  and  substances  whatsoever,  whether  opened  or 
unopened,  in,  within,  or  under  the  said  hereditaments  and  pre- 
mises, and  also  full  and  free  liberty  of  access,  ingre^,  egress, 
and  regress,  to  and  for  the  said  dean  and  chapter,  their  succes- 
sors, &c.,  from  time  to  time,  and  at  all  times  hereafter,  with  or 
without  horses,  Ac,  to  enter  into,  upon,  through,  or  over  all  or 
any  of  the  said  lands,  &c.,  using  and  occupying  so  much  of  the 
said  lands,  &c.,  as  shall  be  necessary  or  proper  for  having  access, 
and  winning,  and  getting,  and  carrying  away,  and,  if  desired, 
of  converting,  manufacturing,  or  otherwise  disposing  of  the  said 
mines,  minerals,  &c.,  and  particularly  full  and  free  liberty, power, 
and  authority  to  have,  take,  and  occupy  sufficient  laud  for 
agents  or  workmen's  houses,  pit,  and  heap  room,  furnaces,  en- 
gines, and  engine  houses,  and  other  like  conveniences." 

There  were  also  provisions  that  the  defendants  should  be  en- 
titled to  make  drains  and  watercourses,  and  to  form  roads,  and 
to  make  cuttings,  embankments,  bridges,  tunnels,  or  other 
works,  through  the  lands  conveyed,  and  to  lay  down  iron  rails 
and  other  materials  for  the  purpose  of  using  such  roads,  and  to 
erect  and  have  any  engine  houses,  station  houses,  or  other 
erections,  or  any  depots  or  yards  or  other  conveniences,  and  to 
haul  and  carry  goods,  coals,  and  other  minerals  and  substances 
on  any  such  roads  or  ways  with  any  engine,  and  in  any  manner 
whatsoever.  And  also  that  the  defendants  and  their  successors, 
Ac,  should  have  full  power  to  do  any  and  every  act  for  the  pur- 
pose of  the  foregoing  exceptions,  or  any  of  them,  in,  upon,  over, 
under,^or  with  respect  to  the  said  lands,  that  they  could  have 
done  had  they  been  and  continued  the  sole  and  absolute  owners 
of  the  fee  simple .  in  possession  thereof,  and  that  the  rights, 
liberties,  matters,  and  things  thereinbefore  excepted  and  reserved 
or  regranted  should  be  taken  and  considered  as  commencing 
as  and  from  the  day  before  the  date  of  these  presents,  ana 
should  be  taken  to  be  to  the  absolute  and  entire  exclusion  of 
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the  said  Joseph  Mordue,  his  heirs,  &c.,  from  the  right  of  using 
or  exercising,  or  of  granting  and  permitting  any  other  person 
or  persons  to  use  or  exercise  any  of  the  same  in  or  upon,  over, 
across,  through,  or  under,  or  in  respect  of  the  said  lands, 
and  that  it  should  *"  not  be  lawful  for  the  said  Joseph  [338 
Mordue,  his  heirs  or  assigns,  or  any  person  or  persons  claiming, 
or  to  claim,  by,  from,  through,  or  under  him  or  them,  to  make, 
do,  or  commit,  or  suffer  to  be  done  or  committed,  any  act,  mat- 
ter, or  thing  whatsoever,  whereby  or  in  consequence  whereof 
the  said  dean  and  chapter,  &c.,  should  be  in  any  way  prevented 
from  or  interrupted,  hindered,  obstructed,  or  injured  in  the  free 
and  undisturbed  use,  exercise,  or  enjoyment  of  the  same,  or  any 
of  them  :  provided  always,  that  the  said  dean  and  chapter  and 
thei»  successors,  &c.,  shall  pay  to  the  said  Joseph  Mordue,  his 
heirs,  &c.,  annually,  reasonable  compensation  for  damage  or 
spoil  of  ground  to  be  occasioned  by  the  exercise  of  all  or  any 
of  the  powers,  liberties,  and  privileges  expressed  and  reserved, 
such  annual  compensation,  as  often  as  any  cause  for  the  same 
shall  have  arisen,  if  the  parties  cannot  agree,  to  be  determined 
by  the  adjudication  of  two  indifferent  persons,  to  be  chosen 
from  time  to  time  one  by  each  party,  or  by  an  umpire  to  be 
chosen  by  such  two  indifferent  persons."  Mr.  Joseph  Ander- 
son, as  lessee  under  the  defendants,  and  under  the  provisions 
and  authorities  granted  or  demised  to  him  under  and  by  virtue 
of  an  indenture  of  lease  dated  the  25th  of  May,  1864,  or  other- 
wise by  the  license,  authority,  and  permission  of  the  said  de- 
fendants, had  exercised  over  divers  parts  of  the  lands  comprised 
in  the  indenture  of  the  10th  of  September,  1859,  the  rights, 
easements,  and .  authorities,  or  some  of  them  reserved  by  the 
said  last  mentioned  deed.  At  the  time  of  that  deed's  execution 
there  was  upon  the  land  an  old  pit-shaft  which  had  been  aban- 
doned in  1856,  the  buildingsin  connection  therewith  being  taken 
down.  A  dispute  having  arisen  with  regard  to  the  compensa- 
tion to  be  paid  to  plaintiff'  under  the  deed  of  1859,  and  nkving 
been  referred  to  arbitration,  it  was  contended  before  the  umpire 
on  behalf  of  the  plaintiff'  that  so  far  as  regards  the  land  used 
and  occupied  under  the  reservations  in  the  deed  the  compensa- 
tion to  Which  the  plaintiff  was  entitled  was  the  marketable  an- 
nual value  of  the  lands  for  any  purpose  for  which  the  lands  were 
applicable,  and  that  as  regards  other  parts  of  the  plaintiff's  land 
not  used  or  occupied,  but  which  were  damaged  by  severance  or 
otherwise  by  the  use  and  occupation  of  the  part  used  and  occu- 
pied, the  plaintiff  was  entitled  to  the  amount  by  which  their 
marketable  annual  value  was  diminished.  It  was  *con-  [339 
tended  on  behalf  of  the  defendants  that  the  plaintiff  was  not  en- 
titled to  have  the  compensation  assessed  on  the  above  principles ; 
5  Eno.  Kep.1  40 
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and  further,  that  he  was  not  entitled  to  compensation  as  to  some 
parts  of  the  laud  in  respect  of  which  he  claimed  compensation. 

The  opinion  of  the  court  was  asked  by  the  umpire  upon  the 
following  questions  : 

1«  Whether  the  compensation  for  damage  or  spoil  of  ground 
was  to  be  inclusive  of  ground  occupied  by  pits  which  were  open 
and  existing  at  the  time  of  the  execution  of  the  deed  of  convey- 
ance of  the  10th  of  September,  1859  ? 

;  2.  If  exclusive  of  ground  occupied  by  such  pits,  whether  such 
ground  was  to  be  inclusive  or  exclusive  of  grounds  used  or  oc- 
cupied at  the  time  of  the  execution  of  the  said  deed  with  and  for 
the  necessary  purposes  of  such  pits  ? 

3.  Whether  the  compensation  for  damage  or  spoil  of  ground 
was  to  be  inclusive  or  exclusive  of  ground  which  at  the  tim^  of 
the  execution  of  the  deed  was  used  or  occupied  for  having  access 
to,  or  getting  or  carrying  away,  or  converting,  manufacturing, 
or  otherwise  dis^osiu^  of  the  excepted  minerals  and  premises, 
or  any  other  minerals  or  substances,  or  for  agents'  or  work- 
men's houses,  or  for  pit  or  heap  room,  furnaces,  or  engine 
houses,  or  other  like  conveniences. 

4.  Whether  the  compensation  for  damage  or  spoil  of  ground 
was  to  be  inclusive  or  exclusive  of  ground  whicn  at  any  time 
after  the  execution  of  the  said  deed  might  be  used  or  occupied 
for  the  purposes  mentioned  in  the  preceding  questions,  or  any 
of  them. 

5.  Whether  the  compensation  for  damage  or  spoil  of  ground 
(to  whatever  it  was  applicable)  was  to  be  estimated  with  refer- 
ence to  the  value  of  the  ground,  if  usable  only  for  the  purposes 
for  which  it  was  used  at  the  time  of  the  execution  of  the  said 
deed,  or  with  reference  to  its  value,  if  usable  for  building  or  any 
other  purposes  to  which  it  was  applicable,  or  with  reference  to 
its  value  as  subject  to  any  restrictions  necessarily  imposed  upon 
its  use  by  the  provisions  of  the  said  deed,  or  on  what  otner 
principle. 

6.  Whether  the  plaintiff  was  restricted  by  the  provisions  of 
the  said  deed  from  using  the  land  for  any  purposes  which  would 
substantially  add  to  the  surface  weight  to  be  supported  from 
below. 

340]  *7.  Whether  the  plaintiff  was  restricted  by  the  pro- 
visions of  the  said  deed  from  using  the  land  for  any  purpose  for 
which  it  could  not  be  used  without  interfering  with  the  miner- 
als or  other  substances  excepted  and  reserved l)y  the  said  deed, 
or  with  the  powers  thereby  excepted  and  reserved  for  working  or 
getting  the  said  minerals  or  substances. 

8.  Whether  the  restrictions  referred  to  in  the  two  last  pre- 
ceding questions,  or  either  of  them,  or  any  other  restriction 
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necessarily  imposed  upon  the  use  of  the  land  by  the  provisions 
of  the  saia  deed,  ought  to  be  taken  into  consideration  in  esti- 
mating the  damage  or  spoil  of  ground,  and  how,  and  upon  what 
principle. 

Herschelly  Q.C.  (  Wood  Hill  with  him),  for  the  plaintiff.  The  com- 
pensation for  damage  or  spoil  of  land  caused  by  the  exercise  of 
the  powers  reserved  must  be  assessed  with  reference  to  the 
value  of  the  land  for  any  purpose  to  which  it  may  be  applicable. 
The  defendants  contend  that  the  effect  of  the  clause  in  the  con- 
veyance which  forbids  any  interference  by  the  grantee  with  the 
exercise  of  the  reserved  powers  is  to  restrict  the  plaintiff' from 
putting  the  land  to  any  use  inconsistent  with  its  use  for  mining 
purposes.  The  argument  clearly  goes  too  far.  This  would 
prevent  the  plaintiff  from  erecting  any  building,  however  tem- 
porary its  character,  upon  the  land ;  or  from  usin^  it  for  any 
purpose  but  agriculture,  for  which  purpose,  considering  the 
nature  of  its  surroundings,"  it  might  probably  have  no  value. 
Upon  this  principle  there  would  be  no  compensation  at  all  due, 
for  the  land  would  be  of  no  value  to  the  grantee.  The  meaning 
is,  that  when  they  think  fit  the  defendants  may  use  the  land  for 
mining  purposes,  and  the  plaintiff  is  not  to  interfere  with  or 
prevent  such  use  of  it ;  but  the  defendants  must  make  compen- 
sation according  to  the  ordinary  marketable  value  of  the  land. 

A  question  will  be  raised  as  to  whether  compensation  is  to 
be  made  in  respect  of  pits  open  at  the  time  of  the  conveyance. 

With  respect  to  the  old  unused  pit,  it  must  be  admitted  that 
as  to  the  mere  existence  of  that,  while  it  continues  unused  no 
compensation  is  due.  • 

With  respect  to  damage  caused  by  the  subsequent  working'of 

pits  open  at  the  date  of  the  conveyance,  or  by  the  subsequent 

user  *of  lands  then  already  occupied  for  mining  purposes,  [341 

compensation  is  clearly  due.     [He  cited  Duke  of  Buccleuch  v. 

Wakefield.  (')! 

Kenfplayy  Q.C.  {Hasclfoot  with  him),  for  the  defendants.  It 
is  contended  that  there  is  no  compensation  to  be  made  in  respect 
of  damage  arising  from  the  use  of  pits  open  at  the  date  of  the 
conveyance,  and  from  the  accessories  necessary  to  the  working 
of  them.  The  plaintiff  took  the  land  subject  to  the  right  to  use 
them.  With  respect  to  the  basis  upon  which  compensation  is 
to  be  assessed,  it  is  submitted  that,  looking  to  the  provisions  of 
the  deed,  it  was  obviously  never  intended  that  the  grantee 
should  be  entitled  to  alter  the  condition  and  character  of  the 
land  in  a  manner  inconsistent  with  mining  operations;  as,  for. 
example,  to  burden  the  surface  of  the  land  with  buildings,  so 
that  mining  would  be  impossible  without  letting  them  down. 

0  Law  Rep.,  4  H.  L.,  877. 
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The  powers  reserved  are  so  extensive,  and  the  restrictions  so 
widely  expressed,  that  it  was  clearly  intended  that  the  surface 
.should  remain  substantially  unaltered.  The  value  of  the  land 
must,  therefore,  be  estimated  with  reference  to  the  restrictions 
]»ut  upon  its  user,  and  not  as  though  it  were  applieable  to  any 
purpose.  [He  cited  BeU  v.  Wilson  (') ;  Rowhotnam  v.  Wilson  (*) ; 
Hext  v.  Gill  (') ;  Ccilidonian  Railway  Company  v.  Sproti  (*) ; 
Sluiflo  v.  Jobison  (*) ;  Smith  v.  Darby  (^ ;  Ikd&n  v.  Jeffcock  (^ ; 
Smith  V.  Thacke^^ah.  (»)] 

Uen^scliell^  Q.C.,  in  reply.  The  only  restriction  imposed  on 
the  grantee  is,  that  he  is  not  in  any  way  to  touch  or  interfere 
with  the  minerals,  and  so  far  as  any  purpose  is  concerned  for 
which  the  land  could  not  be  used  without  doin^  so,  that  must 
be  considered  in  estimating  the  compensation ;  but  the  restric- 
tion  cannot  have  the  sweeping  construction  contended  for.  The 
grantors  can  only  restrict  or  prevent  the  plaintift*'s  use  of  the 
land  for  any*  purpose  to  whicli  it  is  applicable  without  actual 
interference  with  the  minerals  upon  payment  of  compensation. 

BoviLL,  C.J.  There  may  be  some  difficulty  with  respect  to 
342]  the  ^particular  expressions  used  in  some  of  the  clauses 
of  the  conveyance  upon  the  construction  of  which  the  present 
case  nmst  depend,  but  the  general  effect  of  the  language  deems 
to  be  that  the  property  in  the  soil  is  to  pass  to  the  plaintiff  with 
the  exception  of  the  minerals,  which  are  to  remain  in  the  de- 
fendants, the  dean  and  chapter  of  Durham. 

It  is  a  conveyance  of  the  soil  and  buildings  thereon  to  the 
plaintiff  in  the  condition  in  which  they  then  existed,  and  it 
appears  to  me  that  the  plaintiff  thereby.acquired  all  the  ordi- 
nary rights  of  an  owner  of  freehold  property,  subject  to  such 
rights  as  were  expressly  reserved  or  re-granted  to  the  dean  and 
chapter.  The  reservation  is  in  substance  one  of  all  minerals 
with  complete  powers  of  getting  and  working  them,  and  of 
erecting  buildings,  machinery,  and  such  other  works  as  might 
be  necessary  for  those  purposes,  and  these  powers  relate  not 
only  to  pits  thereafter  to  be  opened,  but  to  pits  already  open. 

The  plaintiff,  by  an  express  provision  of  the  deed,  is  abso- 
lutely excluded  from  using  or  exercising  any  of  the  rights 
vested  in  the  dean  and  chapter  with  respect  to  the  enjoyment 
of  the  minerals.  There  is  also  a  general  clause  which  prevents 
the  plaintiff  from  interfering  with  the  exercise  of  the  powers 
reserved  to  the  dean  and  chapter,  and  if  this  clause  were  to  be 
construed  according  to  the  widest  interpretation  of  the  words 

(')  2  Dr.  &  Sm.,  395; Law  Rep.,  1  Cb.,  (•)  8  B.  &  S.,  252.  n. 

80« ;  84  L.  J.  (Ch),  572.  (•)  Law  Rep.,  7  Q.  B.,  716. 

(«)  8  H.  L.  C,  348 ;  30  L.  J.  (Q.B.).  49.  (')  Law  liep.,  7  Ex.,  879. 

(•)  Iaw  Rep.,  7  Ch.,  699.  O  La^  Rep.,  1  C.  P.,  564. 
0)  2  Macq.,  449. 
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employed,  as  contended  for  on  behalf  of  the  defendants,  there 
is  haraly  an  act  which  could  be  done  by  the  plaintiff  in  the 
exercise  of  the  ordinary  rights  of  an  owner  with  respect  to  the 
land  which  might  not  in  one  sense  be  a  hindering  or  interrupt 
ing  of  the  exercise  of  the  powers  reserved. 

nut  I  am  of  opinion  that  this  clause  must  receive  a  reasonable 
interpretation,  taking  into  consideration  the  general  objects  of 
the  conveyance ;  and  that  it  must  be  taken  to  refer  to  any  actual 
interference  with  the  powers  reserved  at  the  time  when  it  may 
be  sought  to  exercise  them,  and  not  to  be  intended  to  prevent, 
the  ordinary  use  of  the  land  by  the  plaintiff  as  owner  of  the 
freehold.  The  exercise  of  the  rights  reserved  to  the  dean  and 
chapter  is  made  subject  to  a  provision  for  compensation  to  the 
plaintiff  for  damage  or  spoil  of  ground  which  may  be  occasioned 
by  the  exercise  of  all  or  any  of  the  powers  reserved,  to  be  ascer- 
tained from  time  to  time,  as  occasion  may  arise,  by  arbitration. 
On  the  whole  *it  appears  to  me  that  under  the  provisions  [343 
of  this  deed  the  plaintiff,  as  purchaser  of  the  reversion,  had  a 
right  to  use  the  land  in  any  way -which  he  might  think  fit,  pro- 
vided he  did  not  touch  or  interfere  with  the  minerals :  to  build 
on  it,  or  put  it  to  any  other  purpose  for  which  it  might  be  suit- 
able; that  the  powers  given  to  the  defendants  do  not  in  anyway 
amount  to  restrictions  on  the  ordinary  rights  of  the  plaintiff  as 
owner,  and  that,  therefore,  the  compensation  is  to  be  assessed 
on  the  principle  that  there  are  no  such  restrictions.  A  question 
was  raised  with  respect  to  an  old  pit  shaft  existing  at  the  date 
of  the  conveyance,  and  with  respect  to  that  I  am  of  opinion  that 
no  compensation  could  be  claimed  for  its  mere  contmuance  in 
existence,  but  that  if  it  were  used  afresh  and  damage  resulted 
therefrom,  or  if  new  buildings  were  erected,  tramways  laid  down, 
or  workmen's  cottages  built  in  connection  therewith,  to  all  these 
new  workings  the  compensation  clause  would  apply.  With 
respect  to  the  basis  upon  which  the  compensation  is  to  be  as- 
sessed, I  am  of  opinion  that  it  must  be  assessed  according  to  the 
marketable  annual  value  of  the  land  with  reference  to  tne  pur- 

t^oses  to  which  these  lands  might  reasonably  be  applicable.  And 
'.  think  that  the  plaintiff  is  entitled  to  compensation  not  only  in 
respect  of  the  land  actually  taken  or  used  in  the  exercise  of  the 
reserved  powers,  but  also  of  the  damage  occasioned  to  parts  of 
the  land  not  taken  by  severance  or  otherwise. 

To  apply  the  principles  already  laid  down  to  the  various  ques- 
tions put  to  us :  with  respect  to  the  first  and  second  questions, 
I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  compensa- 
tion in  respect  of  the  mere  existence  of  the  old  pits  or  damage 
already  occasioned  thereby  at  the  date  of  the  deed,  but  for 
future  damage  which  may  be  occasioned  thereby  he  is  entitled. 
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I  am  also  of  opinion  that  he  would  be  entitled  to  compensation 
in  respect  of  any  land  that  has  been  or  that  may  hereafter  be 
used  as  accessorial  to  the  working  of  such  pits,  not  having  been 
so  used  at  the  time  of  the  execution  of  the  deed.  In  answer  to 
the  third  question,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  compensation  in  the  case  of  lands  which  had  been  already 
used  or  occupied  for  the  purposes  enumerated  prior  to  the  exe- 
cution of  the  deed,  in  respect  of  the  damage  occasioned  by  the 
use  of  such  lands,  if  any,  for  such  purposes  subsequent  to  the 
344]  *execution  of  the  deed.  For  what  existed  at  the  date  of 
the  deed,  and  for  the  subsequent  user  without  any  fresh  damage, 
I  think  no  compensation  can  be  given.  With  respect  to  the 
fourth  question,  the  defendants  themselves  admit  that  the  ques- 
tion must  be  answered  in  the  affirmative.  With  respect  to  the 
fifth  question,  I  am  of  opinion  that  the  compensation  is  to  be 
assessed  with  reference  to  the  value  of  the  land  for  any  purpose 
to  which  it  might  be  reasonably  considered  as  applicable,  with- 
out any  restriction  being  considered  as  imposed  by  the  terms 
of  the  deed.  I  think  as  regards  the  sixth  question,  that  no  re- 
striction is  imposed  on  the  plaintiff's  building  on  the  land,  al- 
though the  surface  weight  to  be  supported  from  below  might 
be  thereby  increased.  Such  seems  to  me  to  be  the  true  con- 
struction of  the  deed  taking  the  view  of  it  which  I  do ;  and  I 
am  supported  in  that  conclusion  by  the  decisions  which  have 
been  referred  to.  With  regard  to  the  seventh  question,  I  am 
of  opinion  that  the  plaintiff  is  not  restricted  from  using  the  land 
in  any  way,  except  that  he  may  not  take  or  touch  the  minerals 
themselves.  And  with  regard  to  the  eighth  question,  I  think 
that  the  provisions  of  the  deed  in  favor  of  the  defendants  ought 
not  to  be  taken  into  consideration  for  the  purpose  of  diminishing 
the  amount  of  the  compensation,  excepting  only  in  respect  of 
the  minerals  themselves,  for  which,  as  being  excepted  out  of 
the  conveyance,  the  plaintiff  is  entitled  to  no  compensation. 

Orove,  J.  I  am  of  the  same  opinion.  Some  of  the  questions 
asked  of  us  seem  to  be  somewhat  difficult  to  answer  as  mere 
matters  of  law,  and  are  rather  questions  for  the  arbitrator  in  as- 
sessing the  amount  of  the  compensation.  I  do  not  suppose  any 
arbitrator  would  assess  the  value  of  this  land  as  being  capable 
of  being  used  for  a  gentleman's  mansion  or  park.  He  would 
look  to  some  extent  to  the  nature  of  the  land  as  it  actually  ex- 
isted at  the  time  of  the  assessment  of  compensation,  and  so  far 
there  would  be  some  diminution  of  value;  but  he  ought  not,  I 
think,  to  take  into  consideration,  in  estimating  its  value,  pros- 
pective deterioration  of  value  to  the  extent  which  might  be  oc- 
casioned by  the  exercise  of  the  powers  reserved  by  the  dean 
and  chapter.     This  would  be  an  incorrect  mode  of  estimating 
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the  compensation,  for  if  the  powers  were  not  exercised  the  pur- 
chaser would  have  the  benefit  of  the  land  *for  any  pur-  [345 
Eose  to  which  it  might  be  apj)licable ;  and  if  they  are  exercised, 
y  the  terms  of  the  deed  he  is  to  be  entitled  to  compensation 
for  any  damage  occasioned  thereby. 
Dbnman,  J.,  concurred.  Judgment  for  the  'plaintiff. 

Attorneys  for  plaintiff:   Willimnsony  JSiUf^  Co. 

Attorney  for  defendants  :  J.  G.  Watsoriyfir  Hichardion  Fed* 


[TjEw  Reports,  8  Common  Pleas,  345.] 
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Practice  —  CotU  —  County  Courts  Act,  1867  (30  d  31  Vict,  e,  142).  *.  5  —  "  AOiat 

founded  on  Contract** 

In  an  action  against  a  hackney  carriage  proprietor  for  not  securely  carrying 
certain  lugg^age  belonging  to  a  person  wholiad  hired  his  carriage,  the  declaration 
alleged  tluit  in  consideration  that  the  plaintiff  would  with  her  luggage  become  a 
passenger  in  such  carriage,  and  of  certain  reward  to  be  paid  to  the  defendant  by 
the  plaintiff  in  that  behalf,  the  defendant  promised  to  carry  the  plaintiff  and  her 
Inggage  safely,  and  that  the  defendant  not  regarding  his  duty  as  hackney  carriage 
proprietor  nor  his  said  promise  did  not  safely  carry  the  plaintiff's  luggage,  but 
so  carelessly  and  n^ligently  conducted  himself  that  part  of  the  said  luggage  was 
lost.    The  plaintiff  having  recovered  the  sum  of  201.  in  the  action : 

Held,  that  she  was  deprived  of  costs  by  the  County  Courts  Act,  1867,  s.  5,  the 
cause  of  action  as  set  forth  in  the  declaration  being  founded  on  contract. 

Tattan  v.  Ghreai  Western  Ry.  Co.  (2  E.  &  E.  844 ;  20  L.  J.  (Q.B.),  184)  discussed. 

This  was  an  application  for  a  rule  to  tax  the  costs  of  the  ac- 
tion under  the  following  circumstances. 

The  declaration  in  substance  stated  that  the  defendant  was 
the  proprietor  of  a  certain  hackney  carriage,  which  said  hackney 
carriage  was  at  the  time,  &c.,  under  the  care,  management,  and 
direction  of  defendant's  servant,  and  plying  for  hire  within  the 
limits  of  the  Metropolitan  police  distnct,  and  thereupon,  and 
after  the  passing  oi  the  act  of  parliament  made  and  passed  in 
the  seventh  year  of  her  present  Majesty,  entitled  "  An  act  for 
regulating  hackney  and  stage  carriages  in  and  near  London," 
the  plaintiff,  at  the  request  of  the  defendant,  hired  the  said 
hackney  carriage  of  the  defendant  to  convey  and  carry  the 
plaintiff  and  her  luggage  *from  and  to  certain  specified  [346 
places,  and  thereupon,  in  consideration  of  the  premises,  ana  that 
the  plaintiff,  together  with  her  said  luggage,  would,  at  the  re- 
quest of  the  defendant,  become  and  be  a  passenger  to  be  carried 
and  conveyed  in  the  said  hackney  carriage  as  aforesaid,  and  of 
certain  reward  to  the  defendant  in  that  behalf,  he  the  defendant 
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as  and  being  such  proprietor  of  the  said  hackney  carriage  as 
aforesaid,  tlien  promised  the  plaintiff  to  convey  her  and  her 
said  luggage  safely  and  securely  from  and  to  the  places  specified, 
and  accepted  her  and  her  said  luggage  to  be  so  carried ;  but  the 
defendant,  not  regarding  his  duty  as  such  proprietor  of  the  said 
hackney  carriage  as  aforesaid,  or  his  said  promise,  did  not  nor 
would  carry  or  convey  the  plaintiff  and  her  said  luggage  safely 
and  securely,  but  so  carelessly  and  negligently  behaved  and  con- 
ducted himself  bv  his  said  servant  in  that  behalf  in  and  about 
the  premises,  that  by  and  through  the  mere  carelessness,  negli- 
gence, and  improper  conduct  of  the  defendant  by  his  said  servant, 
and  not  otherwise,  part  of  the  plaintiff's  said  luggage  became 
and  was  wholly  lost  to  the  plaintiff.  Plea :  payment  into  court 
of  15/.  Replication  that  15/.  was  not  sufficient.  The  plaintiff 
at  the  trial  obtained  a  verdict  for  5/.  above  the  amount  paid  in- 
to court,  and  the  question  therefore  arose  whether  the  plaintiff 
bavins^  recovered  a  sum  not  exceeding  20/.  was  deprived  of 
costs  by  virtue  of  the  County  Courts  Act,  1867  (80  &  31  Vict, 
c.  142)  8.  5. 

Kyddy  in  moving  for  a  rule  nisi,  contended  that  the  action 
must  be  considered  as  founded  on  tort.  The  case  of  Taiian  v. 
Great  Western  Ry.  Co.  (')  decided,  with  reference  to  the  question 
of  costs,  that  an  action  against  a  common  carrier  for  not  safely 
delivering  goods  is  an  action  of  tort  founded  on  the  custom  of 
the  realm,  and  not  one  of  contract.  It  is  submitted  that  the 
position  of  a  hackney  carriage  proprietor  with  respect  to  the 
luggage  of  persons  hiring  his  carriage  is  that  of  a  common  car- 
rier. The  declaration  must  be  treated  as  one  in  tort ;  the  state- 
ment in  the  declaration  of  the  contract  is  mere  inducement, 
showing  the  facts  from  which  the  duty  ai'ose ;  the  cause  of  action 
is  the  breach  of  duty. 

347J  *BoviLL,  C.J.  I  think  there  should  be  no  rule.  The 
provisions  of  the  County  Courts  Act,  30  &  31  Vict.  c.  142,  s.  5, 
deprive  the  plaintiff  of  costs  if  he  does  not  recover  a  sum  ex- 
ceeding 20/.  in  actions  .founded  on  contract,  or  10^.  in  actions 
founded  on  tort.  The  defendant  paid  into  court  the  sum  of  16/., 
and  the  jury  awarded  the  further  sum  of  5/.,  so  that  in  the 
whole  the  sum  recovered  did  not  exceed  20/.  The  question 
thus  arises  whether  the  present  action  is  founded  on  contract 
within  the  meaning  of  the  section.  On  looking  to  the  form  of 
the  declaration,  it  appears  to  me  clear  that  the  cause  of  action 
therein  alleged  is  one  founded  on  contract.  In  many  cases  pre- 
vious to  the  introduction  of  the  present  rules  of  pleading  it 
became  material  to  consider,  with  a  view  to  preventing  mis- 
joinder of  counts,  whether  a  count  could  be  framed  in  case 

(})  2  E.  &  E.,  844  J  29  L.J.  (Q.B.),  184. 
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instead  of  assumpsit.  And  it  was  a  common  practice  to  treat 
caases  of  action  founded  on  contract  as  actions  of  tort,  and  to 
frame  declarations  alleging  a  contract  and  a  duty  arising  there- 
from, and  complaining  of  a  breach  of  such  duty  by  neglect  to 
perform  the  contract  Here  the  contract  alleged  in  the  decla- 
ration would  be  implied  by  law  on  the  hire  of  the  carriage,  and 
the  cause  of  action  is  therefore  rightly  put  as  founded  on  the 
contract.  In  the  case  of  Taiian  v.  Great  Western  Ry.  Co.  (*), 
which  was  cited,  the  Queen's  Bench  treated  the  cause  of  action 
as  one  founded  on  tort;  but  the  lord  chief  justice  expressed  his 
regret  at  the  anomalous  state  of  the  law,  by  which  an  opinion 
being  given  to  the  plaintiff  to  sue  in  either  form,  the  right  to 
costs  depended  merely  on  the  form  of  the  declaration.  It  is 
sufficient  to  say  with  regard  to  that  case,  that  the  court  con- 
sidered the  form  of  declaration  to  amount  to  case  and  not 
contract  There  was  no  statement  there  of  any  promise  or 
consideration  as  in  this  case ;  but  the  cause  of  action  was  founded 
wholly  on  the  breach  of  duty.  The  case  is  therefore  clearly 
distinguishable  from  the  present,  inasmuch  as  it  proceeds  on 
the  precise  character  of  the  cause  of  action  as  alleged  in  the 
declaration,  which  was  wholly  different  from  that  in  the  present 
case.  In  the  case  of  Leage  v.  Tucker  (*),  where  the  action  was 
against  a  livery  stable  keeper  for  negligence  in  the  case  of  a 
horse,  the  court  thought  that  the  *cause  of  action  was  [348 
founded  on  contract  This  decision  preceded  that  of  Tattan  v. 
Great  Western  Ry.  Co.  (*),  and  thougn  it  appears  to  have  been 
cited,  the  court  in  delivering  their  judgment  made  no  observa- 
tions upon  it.  Since  both  those  decisions  the  case  of  Morgan 
V.  Ravey  (')  was  decided.  In  that  case  an  innkeeper's  executors 
were  sued  for  thejaot  keeping  securely  the  property  of  a  traveler, 
and  with  reference  to  the  difference  between  their  liability  in 
cases  of  tort  and  contract,  it  became  necessary  to  consider 
whether  the  action  was  founded  on  tort  or  contract,  and  it  was 
considered  that  it  was  founded  on  contract,  and  the  executors 
were  therefore  held  liable.  Mr.  Bullen,  in  his  excellent  work 
on  Fleadins^  3d  ed.  p.  121,  states  that  the  question  of  costs  de- 
pends on  the  substance  of  the  thing,  not  on  mere  matter  of 
form.  Pollock,  C.  B.,  says,  in  delivering  the  considered  judg- 
ment of  the  court  in  Morgan  v.  Ravey  (*) :  "  "We  think  that  the 
cases  have  established  that  where  a  relation  exists  between  two 
parties  which  involves  the  performance  of  certain  duties  by  one 
of  them  and  the  payment  of  reward  to  him  by  the  other,  the 
law  will  imply,  or  the  jury  may  infer,  a  promise  by  each  party 
to  do  what  IS  to  be  done  by  him."    Looking  to  those  authori- 

{')  2  E.  &  E.,  844 ;  29  li.  J.  (Q.B.),  184.       (^  6  H.  &  N.,  265 ;  80  L.  J.  (Ex.),  181. 
0 1  H.  &  N.,  500 ;  26  L.  J.,  (Ex.),  71.       (*)  6  H.  &  N.,  at  p.  276. 

6  £mo.  Rep.]  41 
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ties,  if  it  were  now  necessary  to  consider  the  case  of  Taiian  v. 
Great  Western  Ry.  Co.  (*),  and  to  decide  upon  what  seems  to 
amount  to  a  conflict  of  authority,  1  should  be  disposed  to  adopt 
the  decisions  of  the  Court  of  Exchequer  and  the  principles  on 
which  they  are  based,  but  it  is  not  necessary  to  do  in  this  case, 
inasmuch  as  it  is  distinguishable  from  Tattan  v.  Great  Western 
Ry.Co.y  (*)  on  the  form  of  the  declaration. 

Keating,  J.  I  am  of  the  same  opinion.  I  do  not  pronounce 
any  opinion  on  the  question  whether  the  decision  in  Tattan  v. 
Great  Western  By.  Co.  (*)  is  right  or  not,  for  I  think  that  case 
is  distinguishable  from  the  present.  There  the  declaration  was 
against  a  common  carrier  on  the  custom  of  the  realm,  here  a 
promise  is  alleged  and  a  breach  of  such  promise.  It  seems  to 
me  that  the  cause  of  action  here  is  plainly  founded  on  a  contract 
within  the  meaning  of  the  section. 

349]  *HoNYMAN,  J.  I  am  of  the  same  opinion.  There  are 
many  actions  against  carriers  and  other  parties  in  which  the 
declaration  may  be  framed  either  in  tort  or  contract.  The  dis- 
tinction between  the  two  was  very  material  in  former  days. 
The  rule  is  thus  laid  down  by  Tindal,  C.J.,  in  Boorman  v. 
Brown  (*) :  "  That  there  is  a  large  class  of  cases  in  which  the 
foundation  of  the  action  springs  out  of  privity  of  contract  be- 
tween the  parties,  but  in  which  nevertheless  the  remedy  for  the 
breach  or  non-performance  is  indifferently  either  assumpsit  or 
case  upon  tort  is  not  disputed;  such  as  actions  against  attorneys, 
surgeons  and  other  professional  men,  for  want  of  proper  skill 
or  proper  care  in  the  service  they  undertake  to  render;  actions 
against  common  carriers,  against  shipowners  on  bills  of  lading, 
against  bailees  of  different  descriptions,  and  numerous  other 
instances  occur  in  which  the  action  is  brought  in  tort  or  in 
contract  at  the  election  of  the  plaintiff."  The  decisions  on  the 
right  to  costs  in  such  cases  do  not  appear  to  be  very  easily  re- 
concilable. It  does  not  seem  altogether  satisfactory  that  the 
plaintiff  should  by  declaring  in  one  particular  form  rather  than 
another  alter  the  liabilitj''  of  the  defendant  in  respect  of  costs, 
but  many  of  the  authorities  seem  to  show  that  he  may  do  so. 
In  this  case,  however,  the  form  of  the  declaration  in  my  opinion 
is  clearly  that  of  a  declaration  in  contract.  The  duty  alleged  is 
alleged  as  proceeding  from  the  contract  between  the  parties. 
The  plaintiff  having  chosen  so  to  frame  the  cause  of  action 
cannot  now,  it  appears  to  me,  turn  round  and  say  that  for  the 
purposes  of  costs  the  cause  of  action  is  based  on  tort.  As  regards 
the  decision  in  Tattan  v.  Great  Western  By.  Co.  (*)  and  the 
other  decisions  that  have  been  referred  to,  I  pronounce  no 
opinion  as  which  we  ought  to  follow  if  it  were  necessary  to  de- 

O  2  E.  &  E.,  844 :  29  L.  J.  (Q.B.),  184.        O  8  Q.  B.,  516. 
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cide  between  them*  It  is  clear  on  consideration  of  the  former 
case  that  the  declaration  there  was  a  declaration  on  the  case, 
and  the  present  case  is  therefore  distinguishable.    Sule  refused. 

Attorney  for  plaintiff:  Craven. 


[Law  Reports,  8  Common  Pleas,  850.] 
May  8, 1878. 

♦Smith  v.  Baker.  [350 

Trover— Bill  of  Sale  toid  09  against  TruOee  of  Bankrupt'i  Ettaie— Sale  of 
OoodM  under —  Proceedings  under  Bankruptcy  Act,  1869  (82  <ft  33  Vict. 
c.  71),  a.  72,  hy  Trustee  to  recover  Proceeds  of  Sate  —  Waiver  of  T(ni, 

The  trustee  of  a  bankrupt's  estate  applied,  under  the  72d  section  of  the  Bank 
mptcj  Act,  1869,  to  the  Court  of  Bankruptcy  to  declare  a  bill  of  sale,  made  by 
the  bankrupt  previously  to  his  bankruptcy,  fraudulent  and  void  as  against  him- 
self as  trustee,  and  to  order  the  assignee  under  the  biU  of  sale  who  had  previously 
to  the  bankruptcy  sold  the  pfoods  comprised  therein,  to  pay  over  the  proceeds  of 
the  sale  to  himself  as  such  trustee.    The  Court  of  Siankruptcy  having  made  the 
order  prayed  for,  and  the  assignee  having  accordingly  paid  over  the  prgceeds  of 
the  sale : 

HeUL,  that  the  trustee  could  not  "afterwards  hrinff  an  action  of  trover  against 
the  assignee  under  the  bill  of  sale  to  recover  the  difference  between  the  value  of 
the  goods  and  the  amount  raized  bv  the  sale,  inasmuch  as  by  the  proceedings 
in  bankruptcy  to  recover  the  proceeds  of  the  sale  he  had  affirmed  such  sale  and 
waived  the  tort. 

Declaration  by  the  plaintiff  as  trustee  of  the  property  of 
William  Dale,  a  bankrupt,  for  a  conversion  of  the  goods  of  the 
plaintiff  as  such  trustee. 

Pleas.    1,  Not  guilty ;  2,  Not  possessed. 

3.  That  the  alleged  conversion  was  the  sale  by  the  defendant, 
on  the  4th  of  November,  1871,  for  the  sum  of  179i.  185.  6rf.,  of 
certain  goods  comprised  in  and  sold  under  a  bill  of  sale  dated 
the  4th  day  of  March,  1871,  and  being  the  goods  in  the  decla- 
ration mentioned,  and  thepjaintiff  as  and  being  the  trustee  of 
the  property  of  the  said  William  Dale  gave  notice  to  the  de- 
fendant on  the  7th  day  of  March,  1872,  that  the  County  Court 
of  Gloucestershire,  holden  at  Bristol,  being  the  court  having 
jurisdiction  in  the  matter  of  the  bankruptcy  of  the  said  William 
Dale,  and  wherein  bankruptcy  proceedings  therein  were  then 
pending,  would  be  moved  on  the  15th  day  of  March,  1872,  on 
behalf  of  the  plaintiff,  for  an  order  that  the  said  bill  of  sale 
mi^ht  be  ^declared  to  be  fraudulent  and  void  as  against  the 
plaintiff  as  such  trustee,  and  the  defendant  might  be  ordered 
to  pay  over  to  the  plaintiff,  as  such  trustee,  all  the  moneys 
realized  by  the  sale  of  such  of  the  goods  comprised  in  the  said 
bill  of  sale  as  had  been  sold,  and  to  deliver  to  the  said  plaintiff^ 
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351^1  AS  such  trustee,  such  of  the  said  goods  as  *might  still 
remain  unsold,  and  on  the  said  15th  day  of  March,  1872,  the 
said  County  Court  was  moved  accordingly,  and  did  declare  and 
order  that  the  said  bill  of  sale  was  fraudulent  and  void  as  against 
the  plaintifi',  and  that  the  defendant  should  pay  the  sum  of  179/. 
185.  6rf.,  the  gross  amount  realized  thereunder,  to  the  plaintiiF, 
and  the  defendant  accordingly  did  pay  the  said  sum,  wnichwas 
the  gross  amount  realized  under  the  said  bill  of  sale,  to  the 
plaintiff,  and  the  defendant  says  that  no  goods  remained  unsold 
under  the  said  bill  of  sale,  and  the  said  sum  was  all  that  has 
ever  been  realized  thereunder,  and  the  plaintiff  accepted  and 
received  the  said  sum  in  full  satisfaction  of  all  the  goods  com- 
prised in  and  sold  under  the  said  bill  of  sale,  and  of  the  proceeds 
thereof,  and  of  all  his  claim  in  respect  thereof,  and  of  the  cause 
of  action  herein  pleaded  to,  and  the  plaintiff  thereby  before  suit 
waived  and  abandoned  all  his  claim  and  cause  of  action  in  re- 
spect of  the  alleged  wrongful  conversion,  and  discharged  the  de- 
fendant therefrom. 

Issues. 

At  the  trial  which  took  place  before  Mellor,  J.,  at  the  last 
Bristol  summer  assizes,  the  facts  were  as  follows :  The  defend- 
ant was  the  assignee  under  a  bill  of  sale  of  furniture  and  other 
effects  of  AVilliam  Dale,  and,  default  having  been  made  in  the 
payment  of  the  debt  secured  by  the  bill  ot  sale,  had  sold  the 
goods  comprised  therein  as  stated  in  the  3d  plea  on  the  4th  of 
S"oveniber,  1871. .  On  the  10th  of  November,  1871,  Dale  was 
adjudicated  a  bankrupt.  On  the  7th  of  March,  1872,  the  plaint- 
iff's attorney  gave  notice  to  the  defendant  that  the  County 
Court  of  Bristol,  being  the  court  in  which  the  bankruptcy  pro- 
ceedings were  pending,  would  be  moved  for  an  order  that  the 
bill  of  sale  might  be  declared  fraudulent  and  void  as  against  the 
plaintiff  as  trustee,  and  the  defendant  might  be  ordered  to  pay 
over  to  the  plaintiff  all  the  moneys  realized  by  the  sale  of  such 
of  the  goods  comprised  in  the  said  bill  of  sale  as  had  been  sold 
by  him,  and  to  deliver  up  such  of  the  same  goods  as  might  still 
remain  unsold,  and  to  pajr  the  costs  of  the  said  motion.  The 
plaintiff  made  an  affidavit  m  support  of  the  motion  in  the  County 
Court  setting  out  the  facts  connected  with  the  making  the  bill 
of  sale  and  the  sale  of  the  goods,  and  stating  that  though  he  had 
352]  *demanded  of  the  defendant  payment  of  the  moneys  pro- 
duced by  the  sale  the  defendant  declined  to  pay  him  the  same. 
The  County  Court,  on  the  15th  of  March,  1872,  made  an  order 
declaring  the  bill  of  sale  fraudulent  and  void  as  against  the 
plaintiff,  and  ordering  that  the  defendant  should  pay  the  sum 
of  1791.  18s.  6d,y  the  gross  amount  realized  thereunder,  to  the 
plaintiff.    The  amount  so  ordered  to  be  paid  was  afterwards 
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reduced  to  157^.  65.,  the  difference  being  the  amount  of  rent  due 
to  the  landlord  of  bankrupt's  premises,  atid  the  reduced  amount 
was  paid  over  by  the  defendant  to  the  plaintiff. 

It  was  not  denied  that  the  bill  of  sale  was  void  as  against  the 
plaintiff,  but  it  was  contended  on  behalf  of  the  defendant  that 
the  plaintiff  could  not  maintain  trover  aiFler  having  applied  for 
and  obtained  the  proceeds  of  the  sale  of  the  goods  under  the 
bill  of  sale. 

The  verdict  was  entered  for  the  plaintiff',  the  damages  to  be 
subsequently  assessed,  if  necessary,  and  leave  was  reserved  to 
move  to  enter  a  nonsuit,  the  court  having  power  to  draw  infer- 
ences of  fact. 

A  rule  nisi  had  been  obtained  accordingly. 

Lopes^  Q.C.,  and  Saunders^  showed  cause.  It  must  be  admitted 
that  if  the  proceedings  in  the  Court  of  Bankruptcy  were  eauiva- 
lent  to  recovery  in  an  action  for  money  had  ana  receivea,  the 
plaintiff  must  bo  taken  to  have  waived  the  tort,  and  cannot  now 
maintain  trover.  It  is  contended  that  they  were  not  so  equi- 
valent 

[They  were  then  stopped  by  an  intimation  from  the  court 
that  they  wished  to  hear  the  counsel  in  support  of  the  rule,  and 
that  thev  should  be  heard  further,  if  necessary,  in  reply.] 

Cbfc,  Q.C,  and  Arthur  Charles,  supported  the  rule.  The  plaint- 
iff has  waived  the  tort  by  his  acts,  and  cannot  now  maintain 
trover.  He  can  only  be  entitled  to  the  proceeds  of  the  sale  on 
th.e  footing  that  the  defendant  acted  as  nis  agent  in  selling  the 
goods,  ifaving  received  those,  he  cannot  now  say  the  sale  was 
tortious  Sniilh  v.  Hodson  (*) ;  Brewer  v.  Sparrow  (').  Burn  v. 
Morris  (*)  *is  distinguishable  from  the  present  case  on  the  [353 
Rame  grounds  as  those  upon  which  it  was  distinguishable  from 
Brewer  v.  Sparrow  (*). 

[BoviLL,  C.J.  Would  receipt  of  the  proceeds  of  a  wrongful  sale 
ulwa^^a  waive  the  tort  ?  Is  it  not  rather  a  question  of  fact  to  be 
considered  with  relation  to  the  circumstances  of  each  case, 
whether  there  has  been  what  amounts  to  an  election  to  affirm 
the  wrongful  act?] 

Admitting  thut  it  is  a  mixed  question  of  law  and  fact,  it  is 
well  settled  upon  all  the  authorities,  that  bringing  an  action  for 
money  had  and  received  is  a  conclusive  election  to  affirm  the 
Bale,  inasmuch  as  it  necessarily  involves  a  recognition  of  the  de- 
fendant as  the  plaintiff's  agent  in  commiting  the  tortious  act: 
Smith  V.  Hodson  (*).  It  is  submitted  that  the  claim  and  recovery 
of  the  proceeds  of  the  sale  under  s.  72  of  the  Bankruptcy  Act, 
1869,  is  exactly  analogous  to  an  action  for  money  had  and  re- 

(»)  2  Sm.  L.  C,  6th  ed.,  119.  O  7  B.  &  C,  310. 
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ceived.  The  Court  of  Bankruptcy  is  given  a  very  wide  juris- 
diction by  that  section.  It  may  apply  any  remedy  which  the 
justice  of  the  case  demands,  for  the  purpose  of  a  proper  distri- 
bution of  the  estate.  By  demanding  and  recovering  the  pro- 
ceeds of  the  sale  in  a  judcicial  proceeding,  the  plaintiff  irre« 
vocably  elects  to  waive  the  tort.  It  is  submitted  that  even  if 
the  proceedings  were  not  equivalent  to  an  action  for  money  had 
and  received,  as  a  matter  of  fact  the  evidence  of  an  intention  to 
affirm  the  transaction  and  consequent  waiver  of  the  tort  is 
amply  sufficient 

[BoviLL,  C.J.  The  plaintiff  expressly  repudiates  the  transac- 
tion, and  claims  to  have  the  bill  of  sale  declared  fraudulent  and 
void.] 

The  same  reasoning  would  apply  in  the  case  of  the  action  for 
money  had  and  received  to  recover  the  proceeds  of  the  sale. 
The  first  step  in  such  a  case  is  to  show  that  the  bill  of  sale  is 
fraudulent  and  void,  but  then  the  tort  is  waived,  and  the  plaint- 
iff treats  the  defendant  as  his  agent.  The  plaintiff  disaffirms 
the  bill  of  sale  but  not  the  sale  itself. 

The  plaintiff  might  have  brought  trover  for  the  goods  ;  ho 
mi^ht  have  proceeded  in  equity,  or  he  might  have  claimed  the 
full  value  of  the  goods  in  the  Bankruptcy  Court  and  not  merely 
the  proceeds  of  the  sale.  Having  elected  to  proceed  in  the  Bank- 
3541  *ruptcy  Court  for  the  proceedings  only,  he  cannot  harass 
the  defenaant  by  further  proceedings  at  law.  [They  also  cited 
Wmn  V.  PovUer  (*j;  Lythgoe  v.  Vernon  (*);  Heilbul  v.  NeviUi^)\ 
Marks  v.  Feldman  (*) ;  Valpy  v.  Saunders  (*).] 

Lopes^  Q.C.,  in  reply.  The  real  question  is,  whether  the 
plaintiff  can  be  considered  as  having  intended  to  treat  the  de- 
fendant as  his  agent  in  making  the  sale.  It  would  be  impossible 
on  a  reasonable  view  of  what  he  did  to  come  to  the  conclusion  that 
he  did.  He  repudiated  the  transaction  from  the  first,  and  claimed 
to  have  the  bill  of  sale  declared  fraudulent  and  void.  The 
trustee  is  entitled  to  go  to  the  Court  of  Bankruptcy  and  claim 
the  proceeds  of  the  sale  for  the  purpose  of  protecting  the  cre- 
ditors. The  proceeds  form  portion  of  the  estate,  being  derived 
from  goods  which  were  assets  applicable  to  the  payment  of  the 
bankrupt's  debts.  If  the  proceeds  could  not  be  claimed  on  be- 
half of  the  creditors,  they  might  be  dissipated  or  disposed  of  leav- 
ing only  the  right  of  action  against  the  tortfeasor  without  any 
security  for  the  creditors. 

It  is  not  putting  a  fair  construction  on  the  transaction  to  con- 
clude that  the  receipt  of  the  proceeds  under  these  circumstances 

O  3  Str.,  859.  O  Law  Rep.,  5  Q.  B.,  275. 

O  5  H.  &  N.,  180 ;  29  L.J.  (Ex.),  164.        (•)  5  C.  B.,  887 ;  17  L.  J.  (C.  P.),  24a 

O  Law  Rep.,  5  C.  P.,  478. 
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involved  the  abandonment  of  the  right  of  the  trustee  to  go  for 
the  difference  between  the  proceeds  and  the  real  value  of  the 
goods  by  way  of  damages  for  the  wrongful  conversion.  The 
proceeds  are  received  merely  in  pai't  of  the  value  of  the  goods 
for  which  the  defendant  is  responsible.  The  proceedings  in 
bankruptcy  are  not  equivalent  to  an  action  for  money  had  and 
received.  The  reasoning  applicable,  to  the  two  cases  is  differ- 
ent. It  would  obviously  be  unjust  that  after  bringing  an  action 
for  iT\oney  had  and  received,  which  involves  the  assumption  that 
the  plaintiff*  authorized  the  sale,  the  plaintiff  should  bring  a 
fresh  action  of  trover.     [He  cited  Morris  v.  Robinson  (^).] 

BoviLL,  C.J.  The  question  in  this  case  is,  whether  there  has 
been  what  amounts  to  an  adoption  of  the  wrongful  act  of  the  de- 
fendant by  the  plaintiff,  whereby  the  plaintiff  has  waived  his 
right  *to  sue  for  the  tort.  The  defendant  took  possession  [355 
of  the  goods,  and  sold  them  under  a  bill  of  sale,  which  was  void 
Its  against  the  plaintiff  as  trustee  of  the  bankrupt's  estate.  As 
between  the  bankrupt  and  the  defendant  the  bill  of  sale  was 
perfectly  good,  and  the  defendant  had  a  rieht  at  the  time  of  the 
sale  to  sell  the  goods  subject  to  the  possibility  of  the  subsequent 
avoidance  of  the  transaction  in  the  event  of  a  bankruptcy.  The 
debtor  almost  immediately  after  the  sale  became  bankrupt,  and 
the  plaintiff  having  determined,  as  trustee,  to  avoid  the  bill  of 
sale,  adopted  proceedings  in  bankruptcy  to  make  the  defendant 
responsible  for  his  act.  The  plaintiff  was  then  at  liberty  to 
treat  the  sale  as  a  tortious  act,  and  to  demand  from  the  defend- 
sint  the  value  of  the  goods  and  any  damages  resulting  to  the 
bankrupt's  estate  from  such  tortious  act.  lie  did  not,  however, 
rommence  any  action  at  law  for  the  tort,  but  resorted  to  the 
Court  of  Bankruptcy  and  made  a  successful  application  to  have 
the  bill  of  sale  declared  void.  He  further  applied  that  the  pro- 
reeds  of  the  sale  and  any  goods  remaining  unsold  might  be 
handed  over  to  him,  and  obtained  payment  of  the  proceeds  from 
the  defendant;  and  the  question  now  raised  is  as  to  the  effect 
of  his  so  acting.  The  law  is  clear  that  a  person  who  is  entitled 
to  complain  of  a  conversion  of  his  property,  but  who  prefers  to 
waive,  the  tort,  may  do  so  and  bring  his  action  for  money  had 
and  received  for  the  proceeds  of  goods  wrongfully  sold.  The 
law  implies,  under  such  circumstances,  a  promise  on  the  part 
of  the  tortfeasor  that  he  will  pay  over  the  proceeds  of  the  sale 
to  the  rightful  owner.  But  if  an  action  for  money  had  and  re- 
ceived is  so  brought,  that  is  in  point  of  law  a  conclusive  election 
to  waive  the  tort;  and  so  the  commencement  of  an  action  of 
trespass  or  trover  is  a  conclusive  election  the  other  way.  The 
principles  which  govern  the  subject  are  very  well  illustrated  in 

(»)  8  B.  &  C,  196. 
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the  case  of  Bitckland  v.  Johnson  H,  where  it  is  held  that  tlic 
plaintiff  having  sued  one  of  two  joint  tortfeasors  in  tort  could 
not  afterwards  sue  the  other  for  money  had  and  received.  There 
may  be  other  instances  where  an  act  may  amount  to  a  conclu- 
sive election  in  point  of  law  to  waive  the  tort.  But  there  is 
another  class  of  cases  in  which  an  act  is  of  an  ambiguous  clia- 
racter,  and  may  or  may  not  be  done  with  the  int^tion  of  adopt- 
ing and  atfirming  the  wrongful  act. 

356]  *r>^  such  cases  the  question  whether  the  tort  has  been 
waived  becomes  rather  a  matter  of  fact  than  of  law.  Now  it  is 
contended  in  the  present  case  that  the  proceedings  in  bank- 
ruptcy are  equivalent  to  an  action  for  money  had  and  received. 
Tlie  language  of  the  72d  section  of  the  Bankruptcy  Act,  1869, 
is  very  wide.  Power  is  thereby  given  to  the  Court  of  Bank- 
ruptcy to  decide  all  questions  which  the  court  may  deem  it 
necessary  to  decide  for  the  purpose  of  doing  complete  justice 
or  making  a  complete  distribution  of  property  in  any  case  of 
bankruptcy.  If  the  defendant  be  right  in  his  contention  that 
the  proceedings  taken  amounted  to  an  action  for  money  had  and 
received,  then  clearly  they  form  a  bar  to  this  action.  If  not, 
then  the  question  is,  what  is  the  proper  inference,  treating  the 
question  as  one  of  fact,  as  I  am  at  present  disposed  to  think  that 
it  ought  to  be  treated,  for  us  to  draw  from  the  plaintiff's  pro- 
ceedings as  to  whether  there  was  a  waiver  or  adoption  of  the 
tortious  act  of  the  defendant  by  the  plaintiff.  In  treating  the 
question  as  a  matter  of  fact,  of  course  wo  must  be  guided  by  the 
decisions  on  analogous  cases  as  to  what  constitutes  the  waiver  of 
a  tort,  but  attention  has  been  fully  directed  to  all  the  authorities, 
and  on  consideration  of  the  whole  of  the  circumstances  of  the 
case  I  come  to  the  conclusion,  as  a  matter  of  fact,  there  was  an 
affirmance  of  the  act  of  selling  the  goods  by  the  claim  and  re- 
ceipt of  the  proceeds  of  the  sale  from  the  defendant,  and  that 
the  plaintiff  having  therefore  waived  the  tort  cannot  now  main- 
tain this  action.    The  rule  must,  therefore,  be  made  absolute. 

Keating,  J.  I  am  of  the  same  opinion.  It  is  admitted  by  the 
plaintiff's  counsel,  that  if  the  plaintiff  had  brought  an  action  for 
money  had  and  received,  that  would  amount  to  a  conclusive 
election  to  waive  the  tort.  That  admission  brings  the  whole 
qiiestion  to  the  short  point  whether  the  proceedings  that  were 
taken  in  bankruptcy  were  equivalent  to  an  actioti  for  money 
had  and  received.  It  appears  to  me  that  they  were.  The  plaint- 
iff'claimed  the  proceeds  of  the  sale  in  a  judicial  proceeding  be- 
fore a  court  having  full  jurisdiction  to  entertain  and  decide  all 
questions  arising  out  of  the  transaction.  The  order  for  which 
he  applied  was  made,  and  he  took  advantage  of  it,  and  received 

0  15  C.B.,  145 ;  38  L.J.  (C.P.)*  204. 
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the  proceeds  of  the  sale.  It  seems  to  me  that  what  he  did  is 
substantially  equivalent  to  *recoveriDg  the  proceeds  by  [357 
an  action  for  money  had  and  received,  which  it  is  admitted 
would  be  a  conclusive  election  to  waive  the  tort.  But  bringing 
an  action  for  money  had  and  received  is  not  the  only  way  in 
which  a  tortious  sale  may  be  affirmed ;  and  even  if  the  pro- 
ceedings in  barlkraptcy  cannot  be  corrrectly  regarded  as  equi- 
valent to  an  action  for  money  had  and  received,  still  I  fully 
agree  with  my  lords  that,  treating  the  question  as  a  matter  of 
fact,  there  was,  on  the  facts  of  this  case,  a  clear  affirmance  of 
the  wrongful  sale.  In  some  of  the  cases  cited  it  was  held  that 
a  claim  to  the  proceeds  of  a  wrongful  sale  and  receipt  of  them 
might  amount  to  affirmance  of  the  sale.  Here  we  have  these 
and  additional  circumstances  pointing  in  the  same  direction. 

HoNTMAN,  J.  I  also  think  the  rule  should  be  made  absolute. 
As  to  the  general  rule  of  law  there  is  no  dispute.  A  man  can- 
not at  the  same  time  blow  hot  and  cold.  He  cannot  say  at  one 
time  that  the  transaction  is  valid,  and  thereby  obtain  some  ad- 
vantage, to  which  he  could  only  be  entitled  on  the  footing  that  it 
is  valid,  and  at  another  time  say  it  is  void  for  the  purpose  of 
securing  some  further  advantage.  It  is  admitted,  that  if  the 
proceeedings  in  bankruptcy  were  equivalent  to  an  action  for 
money  had  and  received,  trover  would  not  lie,  for  the  only  foot- 
ing on  which  the  plaintift'can  recover  in  an  action  for  money  had 
and  received  is  by  waiving  the  tort  and  treating  the  defendant 
as  his  agent.  The  question  therefore  is,  whether  these  proceed- 
ings were  equivalent  to  such  an  action.  The  widest  jurisdic- 
tion is  conferred  on  the  Court  of  Bankruptcy  by  the  72d  section 
of  the  Bankruptcy  Act,  1869 ;  and  we  find  that  the  plaintiff 
resorted  to  that  court,  and,  instead  of  claiming  the  value  of  the 
goods,  claimed  and  received  the  proceeds  of  the  sale,  to  which 
he  could  only  be  entitled  on  the  footing  that  the  defendant 
acted  as  his  agent  in  selling.  It  seems  to  me  that  he  therebv 
elected  to  take  to  the  sale,  and  cannot  now  turn  round  and  seek 
to  treat  it  as  a  conversion  of  the  goods.  Bale  absdlute. 

Attorney  for  plaintiff:  Dix. 

Attorneys  for  defendants :  Gregory y  RoioclifeSj  ^  Rcaole,  for 
Beiison  ^  Elletson. 
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135]  *DixoN  V.  Birch. 

Innkeeper — Hotel  Company — Holder  of  Liceme. 

The  plaintiff  having  lost  his  goods  at  a  hotel,  of  which  a  company  were  pro- 
prietors, sought  to  recover  their  value  in  an  action  against  the  paid  manager,  in 
whose  name  the  justices'  license  had  been  (n«nted : 

Held,  that  the  com  pan  j  were  the  real  "  innkeepers ;"  and,  therefore,  that  the 
action  was  not  maintainable. 

This  was  an  action  to  recover  the  value  of  certain  goods  of 
the  plaintiff  stolen  from  him  at  the  Clifton  Arms  and  Pier 
Hotel,  Liverpool. 

At  the  trial  before  Lush,  J.,  at  the  Liverpool  Winter  Assizes, 
1872,  it  was  proved  that  the  defendant  was  the  manager  of  the 
hotel  in  question  for  the  "  Clifton  Arms  and  Pier  Hotel  Com- 
pany, Limited,**  at  a  salary  of  Ibl.  per  annum.  The  license 
was  in  her  name ;  and  her  name,  as  well  as  that  of  the  company, 
was  painted  over  the  front  door.  She  managed  the  ordinary 
domestic  business  of  the  establishment.  The  company's  name 
was  printed  on  the  top  of  the  bills  made  out  for  the  various 
customers,  and  all  the  property  in  the  house  was  theirs.  The 
plaintiff's  loss  amounted  to  211.  The  learned  judge  was  of 
opinion  that  the  company  were  the  real  "  innkeepers,"  and 
directed  a  nonsuit,  with  leave  to  move  to  enter  a  verdict  for  the 
plaintiff  for  21L  if  the  court  should  be  of  opinion  that  the  de- 
fendant was  liable.  A  rule  rdsi  was  obtained  accordingly, 
against  which 

TempUy  Q.  C,  and  SimSy  showed  cause.  The  defendant  was 
a  mere  servant,  and  the  real  innkeepers  were  the  company. 
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The  only  possible  ground  of  liability  is,  that  the  license,  which 
the  justices,  under  9  Geo.  4,  c.  61,  must  ffrant  to  some  particu- 
lar individual,  is  in  the  name  of  the  defendant.  But  this  cannot 
impose  upon  her  any  liability  as  an  innkeeper.  She  is  the 
nominee  of  the  company ;  and,  except  for  revenue  purposes, 
cannot  bo  said  to  keep  the  inn. 

[They  referred  to  Bacon's  Abr.  Tit.  "  Inn,"  and  to  the  defini- 
tion.of  "  Inn ''  in  26  &  27  Vict.  c.  41,  s.  4.] 

Herschell^  Q.C.,  and  Tomli7isonj  in  support  of  the  rule.  The 
♦company  keep  the  inn  through  the  agency  of  the  defend-  [136 
ant,  who,  as  being  the  holder  of  the  license,  must  be  considered 
the  real  innkeeper.  She  would  clearly  be  indictable  herself  for 
any  offenses  against  the  tenor  of  the  license,  although  merely 
a  paid  servant.  But  if  she  be  the  "  innkeeper"  as  regards  one 
sort  of  liability,  why  is  she  not  also  the  innkeeper  as  regards 
all  other  sorts?  It  may  be  said  her  liability  as  licensee  is  statu- 
tory, but  there  can  be  no  difference  between  statutory  and 
common  law  duties.  She  may  have  to  account  for  all  profits 
to  another,  but  she  "  keeps  the  inn :"  Broolcer  v.  Wood  (*) ;  MillU 
gan  v.  Webb.  (*) 

Martin^.  I  think  the  ruling  of  the  learned  judge  was 
correct.  The  defendant  was  only  the  manager  of  the  hotel 
company,  who  were  the  real  innkeepers.  The  circumstance 
that  the  license  was  taken  out  in  her  name  does  not,  in  my 
opinion,  alter  her  position ;  and  there  is  nothing  in  the  licensing 
acts  which  prevents  it  from  being  shown  that  the  real  "  inn- 
keeper" is  not  the  person  licensed,  but  some  one  else. 

PiGOTT,  B.  I  am  of  the  same  opinion.  The  company  kept 
this  hotel  in  fact.  Their  name  was  over  the  door  and  on  the 
billheads.  The  defendant,  no  doubt,  for  the  purposes  of  the 
revenue,  was  in  one  sense  the  keeper  of  the  inn ;  the  license 
was  in  her  name.  But  this  fact  is  quite  beside  the  question  of 
who  was  the  real  innkeeper  for  all  other  purposes. 

Pollock,  B.  I  also  think  the  rule  should  be  discharged. 
The  case  ought  to  be  considered  quite  apart  from  the  licensing 
acts.  Those  were  passed  for  purely  fiscal  purposes ;  they  can- 
not alter  the  position  of  the  parties,  nor  turn  an  agent  or  servant 
into  a  principal.  In  this  case  the  defendant  was  the  paid 
manager  of  the  company,  and  certainly  would  not  be  liable  at 
common  law;  and  the  licensing  acts  in  no  way  extend  her 
liability. 

Eule  discharged. 

Attorney  for  plaintiff:  Barnard. 

Attorneys  for  defendant :   Torr^  Janeway^  ^  TagarL 

0)  5  B.  &  Ad.,  1052.  O  12  Ad.  k  E.,  787. 
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Jan.  80,  1878. 

137]        *Wright  V.  The  Midland  Railway  Company. 

Ntgligence — Railway  Company — LiabflUy  of  one  Company  for  JSTegUgenee  ofAno- 
•      iher  with  Running  Powers — Parliamentary  Agreement  as  to  Traffie. 

The  N.  Company  had  statutory  authority  to  ran  over  a  portion  of  the  defend- 
ants' line,  paying  a  certain  toll  to  the  defendants.  The  signals  at  the  point  of 
junction  between  the  two  lines  were  under  the  control  of  the  defendants.  Owing 
to  the  servants  of  the  N.  Company  negligently  disobeying  these  signals,  a  train 
of  the  N.  Company  ran  into  a  train  of  the  defendants  in  which  the  plaintiff  was, 
causing  him  damage.  There  was  no  negligence  on  the  part  of  any  of  the  de- 
fendapts'  servants.  In  an  action  for  injuries  sustained,  brought  by  the  plaintiff 
against  the  defendanta : 

held,  that  he  was  not  entitled  to  recover. 

Oreat  Western  Ry.  Co.  v.  Blake  (7  H.  &  N.  987) ;  Thomas  v.  Rhymney  Ry,  Co, 
(Law  Rep.  5  Q.  B.,  226 ;  Law  Rep.,  '6  Q.  B.,  266),  considered  and  distinguished. 

Declaration  (in  the  ordinary  form),  a^inst  the  defendaiitsfor 
negligence  in  the  management  of  a  train  in  which  the  plaintiff* 
was  a  passenger.     Plea,  Not  guilty.    Issue. 

The  cause  was  tried  before  Cieasby,  B.,  at  the  Yorkshire 
Summer  Assizes,  1872,  when  the  following  facts  wei'e  proved : 
The  plaintiff  was  a  passenger  on  the  29th  of  August,  1871,  by 
the  defendants'  railway  from  Leeds  to  Sheffield.  About  400 
yards  from  the  defendants'  station  at  Leeds  a  line  belonging  to 
the  London  and  North  Western  Eailway  Company  joins  the 
defendants*  line,  over  which,  for  a  short  distance,  the  London 
and  North  Western  Company  have  running  and  other  powers 
under  the  provisions  of  the  Leeds  New  Railway  Station  Act, 
1865  (28  &  29  Vict.  c.  cclxvii.).  B}^  that  act,  after  reciting  that 
the  making  of  a  new  railway  station  on  the  south-east  side  of  the 
Wellington  station  of  the  Midland  Eailway  Company  at  Leeds, 
with  lines  to  connect  such  new  station  and  with  existing  pro- 
posed railways  there,  would  be  of  public  advantage,  and  that  it 
was  expedient  that  the  North  Eastern  and  London  and  North 
Western  Railway  Companies  should  be  authorized  to  make  the 
new  station  and  the  connecting  lines,  and  that  the  defendants 
should  be  empowered  to  enter  into  the  arrangements  thereinafter 
specified,  it  was  amongst  other  things  enacted  (s.  13)  that  the 
companies  might  make  the  new  station  and  connecting  lines, 
and  that  the  station  and  lines  should  be  part  of  the  undertaking 
138]  ot  those  *companies  respectively ;  and  (s.  89)  that  the  com- 
panies might  pass  over,  and  use  with  their  engines  and  car- 
riages, those  portions  of  railway  belonging  to  the  Midland 
Railway  Company  which  might  be  necessary  in  order  to  get  ac- 
cess to  and  from  the  several  junctions  from  and  to  the  intended 
station,  paying  to  the  Midland  Company  the  sums  provided  by 
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the  agreement  scheduled  to  the  act,  and  that  the  Midland  Com- 
pany should  perform  upon  such  portions  of  their  railway  and 
premises  all  such  services  and  duties  as  might  be  necessary  or 
reasonable  for  the  convenient  conduct  of  the  traffic  of  the  com> 
panics  over  the  same.  The  agreement  scheduled  provided  for 
the  payment  to  the  Midland  Company  of  a  mileage  toll  for  th6 
use  of  their  lines. 

At  the  junction  of  the  lines  of  the  Midland  and  North  West- 
ern Companies  is  a  signal  box,  under  the  management  of  a  ser- 
vant of  the  defendants.  Upon  the  occasion  of  the  accident  for 
which  this  action  was  brought,  the  signalman  had  set  the  signal 
in  favor  of  the  defendants'  train,  and  against  any  train  approach- 
ing the  junction  on  the  North  Western  line.  The  train  in  which 
the  plaintiff  was,  proceeded,  in  obedience  to  the  signals,  along 
the  portion  of  the  line  over  which  both  companies  had  powder 
to  run,  and  whilst  upon  it  was  run  into  by  a  North  Western 
train  which  was  driven  by  persons  who  had  negligently  disre- 
garded the  signals.  Injuries  were  sustained  by  the  plaint- 
iff in  consequence.  The  jury  found  that  the  defendants  had 
been  guilty  of  no  negligente,  and  that  the  collision  was  occa- 
sioned bv  the  uegligence  of  the  servants  of  the  London  and 
North  Western  Railway  Company ;  and  a  verdict  was  entered 
for  the  defendants,  witn  leave  to  move  to  enter  the  verdict  for 
the  plaiqtiff  for  a  sum  contingently  assessed  by  the  jury,  if  the 
court  should  be  of  opinion  that  the  defeivdants  were  responsible. 
A  rule  was  obtained  accordingly,  in  Michaelmas  Term,  1872. 

Digby  Seymour y  Q.C.,  and  Marker ^  showed  cause.  The  jury 
have  found  that  there  was  no  negligence  in  the  defendants'  ser- 
vants, and  the  circumstance  that  under  the  Act  (28  &  29  Vict. 
c.  cclxxvii.)  the  London  and  North  Western  Railway  Company 
could  run  over  a  portion  of  the  defendants'  line  cannot  make 
them  responsible  for  the  negligence  of  the  servants  of  the  last  men- 
tioned company,  who  ♦although  they  use  the  line  under  a  [139 
statutory  arrangement,  nevertheless  use  it  as  a  public  highway. 
In  Great  Western  Hy,  Co,  v.  Blake  (*)  the  defendants'  company  ran 
by  agreement  over  parts  of  the  South  Wales  Railway,  and  were 
held  responsible  to  Blake,  because,  having  undertaken  to  carry 
him  safely  from  one  place  to  another,  "the  fact  of  the  line  where 
the  collision  happened  not  belongingto  them  did  not  excuse  them. 
They  were  bound,  under  their  contract,  to  see  the  plaintiff  safely 
through  his  journey,  and  their  contract  extended  not  only  to 
lines  in  their  exclusive  possession ,  but  also  to  lines  over  which  they 
ran  under  agreement  with  other  companies  who  also  used  them. 
Thomas  v.  Mhymney  Ry.  Co.  (^)  was  decided  on  similar  grounds. 

0  7  H.  &  N.,  987 ;  81  L.J.,  (Ex.),  346.         O  I^w  Rep.,  5  Q.B.,  226 ;  Law  Bep.. 

6  Q.B.,  226. 
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There  the  defendants  had  running  powers  at  the  place  where 
tlie  accident  occurred,  over  the  lines  of  the  Taff  Vale  Corapanj', 
and  were  held  to  have  contracted  that  neither  they  nor  the  other 
company  would  be  guilty  of  negligence.  In  the  present  case 
the  accident  happened  on  the  defendants'  own  line  through  the 
negligence  of  a  company  with  running  powers  over  it  On  prin- 
ciple the  defendants  ought  not  to  be  liable  for  the  other  company's 
acts,  and  the  authorities  referred  to,  although  the  judgments 
contain  dicta  favorable  to  the  plain  tift*,  are  not  directly  in  point, 
and  ought  not  to  be  extended.  The  defendants  are,  no  doubt, 
bound  to  see  that  their  line  and  carriages,  &c.,  are  in  a  fit  and 
proper  condition  for  carrying  their  passengers,  but  there  their 
duty  ends. 

Pield^  Q.C.,  and  Forbes^  in  support  of  the  rule.  The  cases  of 
Muschamp  v.  Lancashire  ^  Preston  By.  Co.  (*);  Great  Western 
Ry.  Co.  V.  Blake  (*) ;  Beadliead  v.  Midland  By.  Co.  (') ;  and  Thomas 
V.  Bhymney  By.  Co.  (*),  establish  the  principle  that  a  railway 
company  contracting  to  carry  either  goods  or  passengers  from 
one  point  to  another  are  bouna  to  use  reasonable  care  themselves, 
and,  further,  to  see  that  all  other  persons  lawfully  using  their 
line  use  reasonable  care.  If  in  the  present  case  the  North 
Western  Company  had  negligently  left  a  carriage  or  other  ob- 
struction on  the  defendants'  line,  the  defendants  would  have 
been  liable  if  an  accident  had  happened  through  one  of  their 
140]  trains  coming  into  collision  with  it ;  *and  this  though 
they  themselves  had  been  guilty  of  no  negligence.  "Where  is 
the  difference  between  the  case  of  the  defendants'  train  running 
into  a  North  Western  carriage,  and  a  North  Western  carriage 
running  into  the  defendants'  train  ?  The  obligation  on  the  de- 
fendants is  to  keep  the  line  clear,  and  the  particular  mode  in 
which  it  becomes  aangerous  is  immaterial.  Unless  the  defend- 
ants are  liable,  the  plaintiff  would  have  no  remedy  at  all,  for 
there  was  no  contract  between  the  North  Western  Company 
and  him.  It  may  be  conceded  that  the  defendants  would  not 
be  responsible  for  the  acts  of  a  mere  trespasser,  but  in  the  pre- 
sent case  the*act  causing  the  damage  was  aone  by  persons  with  a 
right  to  use  the  defendants'  line  under  act  of  parliament 

[They  also  cited  John  v.  Bacon  (*) ;  Daniel  v.  Metropolitan  By. 
Co.  (•).] 

Bramwell,  B.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. The  facts  are  simply  these.  The  defendants  under- 
took to  carry  the  plaintiff  from  Leeds  to  SheflBleld.    While  he 

(»)  8  M.  &  W..  431.  O  Law  Rep.,  0  Q.B.,  226 ;  Law  Bep., 

(0  7  H.  &  N.  987 ;  31  L.  J.  (Ex.),  346.  6  Q.B.,  266. 

(»)  Law  Bep.,  2  Q.B.,  412 ;  Law  Rep.,  (•)  Law  Rep.,  6  C.  P.,  437. 

4  Q.B.,  879.  (•)  Law  Rep.,  5  H.L.,  45. 
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was  performing  the  journey,  upon  their  own  line,  there  being 
no  negligence  of  any  sort  upon  their  part,  either  as  owners  ot 
the  line,  or  carriers,  or  otherwise,  the  train  of  the  London  and 
North  Western  Company,  through  the  negligence  of  the  servants 
of  that  company,  ran  into  the  defendants'  train,  and  so  injured 
the  plaiutifi.  The  act  that  did  the  damage  was  solely  and  ex- 
clusivelv  the  act  of  the  North  Western  Company.  Now  why, 
under  tnose  circumstances,  should  the  defendants  be  liable?  If 
this  had  been  the  case  of  goods  they  would  have  been  liable, 
because  they  are  then  insurers ;  but  here  the  duty  of  the  de- 
fendants, according  to  the  decided  cases,  is  this :  they  enter  into 
a  contract  that  aU  persons  connected  with  the  carrying  and 
with  the  means  and  appliances  of  the  carrying,  with  the 
carriages,  the  road,  the  signalling,  and  otherwise,  shall  use 
care  and  diligence,  so  that  no  accident  shall  happen.  But  they 
contract  no  farther.  If  they  were  to  contract  that  everybody 
should  use  care  and  diligence,  their  duty  would  extend  to 
strangers.  But  it  is  conceded  that  they  have  no  such  duty  as 
that  They  have  no  contract  or  duty  that  strangers  to  the  rail- 
way (if  one  may  use  such  ^an  expression)  shall  do  nothing  [141 
wrong  either  by  willfulness  or  negligence,  but  it  is  said  that 
they  have  a  sort  of  intermediate  obli^tion  which  is  more  than 
that  all  who  are  engaged  in  the  carrying  shall  use  care  and  dilli- 
gence,  but  less  than  that  all  mankind  shall  use  care  and  dili- 
gence, and  not  be  guilty  of  wrong :  a  sort  of  obligation  that  all 
persons  who  have  occasion,  and  who  lawfully  may  use  the  line^ 
shall  not  be  guilty  of  any  negligence  or  misconduct  Where 
is  the  authority  for  that  proposition?  In  reason  and  upon 
principle  how  is  it  justified  at  all  ?  It  is  said  to  be  a  very  con- 
venient thing  that.the  plaintiff  should  be  able  to  sue  those  un- 
dertaking to  carry  him,  and  should  not  be  driven  to  inquire 
who  it  was  that  injured  him,  and  bring  his  action  against  that 
person.  But  that  is  really  an  argument  that  it  is  very  conven- 
ient to  be  unjust  Why  there  should  be  some  duty  extending 
beyond  all  those  engaged  in  the  carrying,  and  yet  not  including 
all  mankind,  I  cannot  see,  either  in  reason  or  upon  principle. 

Now  one  word  about  the  authorities.  The  nrst  case  quoted 
was  Ghreat  Western  By  Co.  v.  Blake.  (*)  That  decision  appears 
to  me  to  have  proceeded  upon  the  grounds  particularly  ex- 
pressed in  the  judgments  of  Cockburn,  C.  J.  ana  Crompton,  J., 
from  which  I  gather  that  the  court  considered  that  the  defend- 
ants undertook  to  carry  the  plaintiff  over  the  South  Wales 
Railway,  and  therefore  they  undertook  that  the  South  Wales 
Railway  Company's  lines  should  be  in  a  fit  condition  for  the 
conveyance  of  the  plaintiff!    I  will  not  say  that  I  see  nothing 
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unreasonable  in  that,  but  I  see  nothing  so  unreasonable  in  it  as, 
at  all  events,  the  proposition  of  the  plaintiff  upon  the  present 
occasion  would  be.  This  seems  to  me  a  plausible  way  of  put- 
ting the  case :  "  You  have  undertaken  to  take  me  to  this 
place;  I  care  not  by  what  means  you  do  it.  You  are  going 
to  take  me  by  a  certain  railway  belonging  partly  to  yourselves 
and  partly  to  others.  On  your  own  railway  you  would  be 
bound  to  take  due  and  reasonable  care  that  it  shall  be  in  a  fit 
and  proper  condition  to  convey  me,  so  therefore  you  ought  to 
undertake  that  the  other  railway  over  which  you  carry  me  shall 
be,  and  of  which  I  know  nothing  at  all."  I  say  I  thmk  that  is 
a  plausible  proposition,  and  I  will  not  cavil  at  it.  It  is  decided, 
and  one  ought  not,  without  one  is  satisfied  that  the  opinion  ex- 
142]  pressed  is  wrong,  *to  say  that  it  is  so.  The  South  Wales 
Railway  was  not  in  fact  in  a  fit  condition  for  the  carriage  of  the 
plaintiff,  because  somebody  who  was  the  servant  of  the  South 
Wales  Railway  Company  had  put  a  carriage  there,  and  the 
South  Wales  Company's  servants  had  left  it  there.  Therefore 
if  the  defendants  had  undertaken  that  the  whole  line  should  be 
in  a  fit  condition,  their  contract  had  not  been  performed. 
Similar  reasoning  will  apply  to  the  case  of  Thomas  v.  Rhymney 
My.  Co.  (*),  and  more  especially  when  it  is  remembered  that  in 
that  case  the  departure  of  the  defendants'  train  from  the  Taff 
Vale  Station  depended  upon  certain  information  which  they 
could  get  there,  which  information  was  to  be  given  to 
them  for  their  guidance,  and  for  want  of  which  information  the 
accident  happened.  Therefore  it  may  well  be  said  that  there  was 
neglect  in  certain  persons  whom  the  Rhymney  Company  em- 
ployed, to  give  them  notice  whether  their  train  should  go  on  or 
not.  And  althous^h  the  case  was  not  one  of  master  and  ser- 
vant, it  may  well  oe  that  the  Taff  Vale  porter  and  the  station 
officials  were  the  agents  of  the  Rhymney  Company  in  such  a 
sense  as  to  make  the  defendants  responsible  for  their  misdeeds. 
At  all  events,  if  these  persons  did  nothing,  which  was  the  case 
when  they  did  not  tell  the  defendants  they  ought  not  to  go  on,  the 
defendants  were  in  this  situation  that  nobody  had  done  that  which 
ought  to  have  been  done  before  they  started  on  their  forward 
journey.  It  seems  to  me,  therefore,  that  those  two  cases  prove 
nothing  more  than  what  I  have  said,  namely,  that  if  in  the  carry- 
ing of  the  passenger,  including  therein  road,  engines,  carriages, 
signalling,  and  so  on,  there  shall  be  any  negligence  from  which 
damage  may  accrue  to  the  passenger,  the  company  are  liable. 
But  here  there  is  nothing  of  the  sort.  This  act  of  the  North 
Western  Company  is  not  negligence  which  related  to  the  plaint- 
iff being  carried  at  all ;  it  was  done  while  he  was  being  carried 
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it  is  true,  but  it  had  nothing  to  do  with  his  bein^  carried.  It 
was  done  by  the  North  Western  Company  for  their  own  pur- 
poses in  a  matter  not  connected  with  the  carrying  of  the  plaint- 
iff It  was  not  a  negligent  act  which  made  the  road  unsafe, 
nor  the  carriage  or  engine  unsafe,  or  the  signals  wrong,  but 
done  outside  of  the  carrying  (if  I  may  use  the  expression)  and 
which  caused  damage  to  the  plaintiff  *  while  he  was  being  [143 
carried.  It  is  admitted  that  if  the  London  and  North  Western 
Company  had  been  trespassers,  this  action  would  not  be  main- 
tainable, but  it  is  said  that  because  they  had  a  right  to  be  there, 
there  is  some  obligation  on  the  part  of  the  defendants  with  rela- 
tion to  them  which  makes  the  defendants  liable.  Now  I  think 
there  is  such  an  obligation,  but  only  to  this  extent,  that  the  de^ 
fendants  are  bound  to  use  due  and  reasonable  care  that  the 
London  and  North  Western  Railway  Company  shall  not  run 
into  them,  and  shall  do  nothing  to  make  the  road  or  the  defend- 
ants' carriages  unsafe.  But  the  defendants  did  their  duty  in  this. 
For  they  signalled  to  the  London  and  North  Western  train  not 
to  come  on,  and  I  think  if  the  defendants'  engine  driver  could 
have  seen  that  the  London  and  North  Western  train  was  coming 
OD,  and  could  have  stopped  before  coming  into  collision  with  it, 
he  ought  to  have  done  so. 

But  the  argument  is  not  only  that  there  is  some  duty  with  re- 
gard to  the  user  of  the  line  by  the  London  and  North  Western 
Company,  Ijut  also  that  the  London  and  North  ^Western  Com- 
pany shall  not  be  negligent.  I  protest  that  I  cannot  see  the 
reason  of  that  Suppose,  for  example,  they  had  crossed  upon 
a  bridge  of  their  own  over  the  defendants'  line,  and  by  their 
negligence  the  bridge  had  broken  down,  and  so  damaged  the 
Midland  Company's  trains ;  wouldthere  have  been  any  liability? 
Certainly  not  And  what  is  the  difference  between  the  principle 
in  that  case  and  this?  * 

Then  Mr.  Forbes  puts  this  case.  He  says,  supposing  a  car- 
riage had  been  left  by  the  North  Western  Company  on  the 
railway ;  that  would  be  a  nonfeasance,  and  there  would  be  no 
liability  upon  the  part  of  the  defendants,  because  they  did  not 
put  it  uiere,  and  no  liability  upon  the  part  of  the  North  West- 
ern Company  because  there  is  no  privity.  I  dissent  from  both 
propositions.  If  it  had  been  left  by  theNorth  Western  Company 
upon  the  line  it  would  have  been  the  duty  of  the  defendants  to 
have  got  it  out  of  the  way,  and  if  thejr  had  not  done  so  they 
would  not  have  had  the  line  in  the  condition  in  which  it  ought 
to  have  been.  The  case  would  then  have  been  the  same  as 
Great  Western  Ej/.  Go.  v.  Blake  (*)  because  the  undertaking  is 
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that  the  line  should  be  iu  a  fit  condition  for  the  passage  of  the 
plaintifi". 

144]  But,  further,  I  disagree  with  Mr.  Forbes  in  his  other 
proposition.  It  would  be  a  misfeasance  on  the  part  of  the  North 
Western  Company  to  place  on  the  line  an  obstruction  endanger- 
ing the  passage  of  travelers  sAouf^  it  Indeed  it  might  be  an 
indictable  offense.  I  think,  therefore,  in  the  case  put,  the  plaint- 
iff'would  have  had  an  action  against  the  North  Western  Com- 
pany, although  there  was  no  privity,  and  upon  the  authority  of 
Great  Western  Ry.  Co.  v.  BUike  (')  he  would  have  had  an  action 
against  the  defendants.  * 

A  striking  remark  was  made  by  my  brother  Cleasby  that  a 
railroad  is  a  public  highway  and  people  may  use  it  I  know 
they  do  not,  and  I  know  practically  they  cannot,  and  that  is  why 
running  powers  are  obtained;  but  still  it  is  a  public  highway 
upon  which  everybody,  with  properly  arranged  engines  and  so 
forth,  has  a  right  to  go.  What  would  happen  if  anybody  using 
the  line  in  that  way  had  under  those  powers  done  this  thing  ? 
Would  any  liability  attach  to  the  defendants?  They  are  liable 
as  carriers,  and  yet,  looking  to  the  illustration  put  by  my  brother 
Cleasby,  they  would  be  liable  simply  because  somebody  else, 
having  the  right  to  use  the  same  road  had  run  into  them.  If 
that  is  so,  it  would  follow,  that  if  an  omnibus  ran  into  a  cab  the 
cab  proprieter  would  be  liable  for  the  damage  done. 

It  seems  to  me,  therefore,  that,  in  the  reason  of,  the  thing, 
this  is  a  plain  case,  and  I  do  not  think  that  any  of  the  authori- 
ties have  created  any  difficulty  in  the  way  of  our  decision.  This 
rule  must  accordingly  be  discharged. 

Cleasby,  B.  I  also  think  that  we  may  discharge  this  rule  with- 
out in  any  way  coming  into  conflict  with  any  of  the  decided 
cases. 

I  quite  agree  that  a  contract  for  carriage  from  one  place  to 
another  extends  over  the  whole  journev  whether  upon  the  line 
of  the  contracting  company  or  not,  and,  further,  that  it  is  the 
carrier's  duty  to  use  due  and  reasonable  care  during  the  whole 
journey.  And  I  think  that  due  and  reasonable  care  extends  to 
everything  that  is  made  use  of  by  the  contracting  party  during 
the  course  of  that  journey.  For  instance,  as  regards  the  con- 
struction  of  a  railway,  it  embraces'a  contract  that  the  rails  them- 
selves shall  be  in  a  sound  and  efficient  state,  so  far  as  due  care 
145]  can  make  them  so,  and  if  they  were  worn  *out  on  a  part 
of  the  railway  not  belonging  to  the  contracting  company,  and 
which  therefore  they  had  not  the  power  to  repair,  I  agree  that 
the  decisions  would  establish  that  they  would  be  liable  for  a 
want  of  care  in  those  rails  not  being  in  a  proper  state  if  any 
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damage  was  sustained  thereby;  and  the  same  may  be  said  if 
the  switches  or  anything  of  that  sort  were  defectively  constructed, 
and  it  were  made  out  that  in  the  course  of  a  journey  over 
the  rails^an  accident  arose  from  that  defective  construction.  So, 
again,  as  regards  persons  employed  by  the  carrying  company  or 
made  use  oi  by  them.  The  management  of  the  stations,  for 
example,  is  in  the  hands  of  certain  persons ;  certain  regulations 
are  made;  and  I  will  suppose  that  whilst  the  regulations  are 
proper  and  sufficient  the  persons  entrusted  with  the  duty  of  en- 
forcing them,  as  in  the  Rhymney  Case^  fail  to  do  so,  and  an  ac- 
cident occurs  in  consequence.  In  such  a  case  the  contracting 
company  in  performing  their  contract  make  use  of  those  persons, 
and  although  the  arrangements  at  the  station  may  be  in  other 
hands,  still  the  carrying  company  would  be  responsible.  That 
seems  to  me  consistent  with  reason,  and  certainly  is  consistent 
with  the  authorities  that  have  been  referred  to ;  it  is  consistent 
with  Great  Western  Ry.  Co.  v.  Blake  (*),  where  the  decision  is 
put  upon  the  footing  of  there  being  no  neglect  in  allowing  that 
to  be  upon  the  line  which  ought  not  to  be  there,  and  it  is  also 
consistent  with  Thomas  v.  JRhymney  Ry.  Co.  (').  In  the  latter 
case  I  was  a  party  to  the  judgment  in  the  Excne(][uer  Chamber, 
and  acquiesced  in  it  upon  the  ground  referred  to  in  that  passage 
which  occurs  in  the  lord  chief  baron's  judgment  fat  p.  274)  where 
he  put  the  case  as  one  of  negligence  in  sometning  connected 
with  the  management  of  the  railway,  the  defect  being  in  the 
management  of  the  railway  during  the  journey  on  which  the  ac- 
cident took  place.  That  is  the  effect  of  the  authorities,  which 
I  will  not  go  into  any  further. 

Now,  it  appears  to  me  that  the  railway  ou^ht  to  be  in  a  rea- 
sonably fit  state,  free  from  obstruction  so  fiir  as  regards  the 
management  and  care  of  the  railway ;  but  it  is  unsouna  to  argue 
(as  is  attempted  in  this  case)  that  the  contract  is  that  the  rail- 
way shall  be  in  a  reasonably  fit  state  so  far  as  regards  the  acts 
of  third  *partie8,  whoever  they  may  be,  who,  whether  [146 
negligently  or  not,  cause  some  obstruction.  I  cannot  connect 
with  the  management  of  the  railway  something  which  is  the 
direct  effect  not  of  defective  regulations  of  the  company,  not  of 
any  act  to  which  thev  were  parties,  not  of  the  neglect  of  any  per- 
son whose  services  they  use,  but  of  the  neglect  of  some  persons 
over  whom  they  have  no  control  whatever,  and  of  whose  services 
they  do  not  make  use. 

It  seems  to  me  the  case  of  a  level  crossing  is  a  very  good  illus- 
tration. Persons  have  a  right  to  cross  a  level  crossing  with  a 
cart    The  railway  company  contracts  to  carry  safely  along  the 
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line,  and  the  level  crossing  is  upon  that  line.  But  do  they  con- 
tract that  a  person  shall  not,  contrary  to  their  regulations,  cross 
at  the  time  the  train  is  going  along  properly?  They  do  con- 
tract that  the  line  shall  be  in  a  fit  and  proper  state,  so  far  as  it 
can  be  made  so  by  regulation ;  but  they  do  not  say  it  shall  be 
in  a  proper  state  if  a  person,  contrary  to  their  regulations,  brings 
a  cart  there.  That  seems  to  me  the  distinction  that  ought  to 
be  drawn  in  this  case.  Without,  therefore,  in  any  degree,  dis- 
senting from  any  of  the  authorities  cited,  I  think  the  rule  should 
be  discharged. 

Pollock,  B.  I  entirely  agree  with  the  other  membera  of  the 
court  The  first  thing  is  to  find  out  what  is  the  contract  be- 
tween the  parties,  and,  unfortunately,  the  distinction  between 
the  duty  of  a  carrier  in  the  carriage  of  goods  and  the  carriage 
of  passengers  was  for  many  years  not  clearly  laid  down  in  this 
country.  In  America  it  hacl  been  considered,  and  the  decisions 
were  tolerably  clear  upon.it.  But  in  JReadhead  v.  Midland  R}/, 
Co.  (*)  the  whole  law  was  thoughtfully  considered  and  carefully 
laid  down,  showing  that  the  contract  of  a  railway  company  with 
a  passenger  is  not  that  of  an  insurer,  but  simply  to  tiike  suffi- 
cient care  and  to  use  due  diligence  in  providing  the  materials, 
engines,  carriages,  and  so  on,  for  the  passage  of  the  passengers. 
That  being  so,  there  is  no  difficulty  whatever  in  applying  the 
rule  where  the  railway  company's  line  is  all  their  own ;  but 
when  you  get  a  case  where  the  passenger,  in  order  to  get  to  his 
destination,  has  to  go  over  other  lines,  over  which  the  defend- 
ants' company  may  have  running  powers,  or  which,  by  some 
other  contract,  they  may  have  Ihe  right  to  use,  then  an 
147]  *apparent  difficulty  arises.  It  is  quite  clear  upon  princi- 
ple, and  now  upon  authority,  that  the  utmost  extent  to  which 
the  railway  company,  who  are  the  defendants  and  the  first  con- 
tracting parties,  may  be  made  liable,  is  for  due  diligence  and 
care  and  the  due  provision  of  proper  materials,  fixed  or  locomo- 
tive —  that  is,  engines,  rails,  carriages,  and  all  the  necessary  ap- 
pliances for  the  carriage  of  the  passenger  upon  the  lines  in 
respect  of  which  the  contract  arose ;  and  this  makes  it  quite 
immaterial  whether  it  is  the  case  of  several  railway  companies, 
or  a  case  in  which  the  passenger  is  carried  by  different  means 
of  locomotion.  Such  was  one  of  the  cases  cited  by  Mr.  Field, 
o^  John  V.  Bacon  ('),  where  the  accident  arose  at  Milford  Haven, 
by  reason  of  the  hatchway  upon  a  hulk  being  out  of  order. 
Such  is  constantly  the  case.  It  is  so,  for  example,  in  the  case 
of  a  journey  from  London  to  Kingstown,  which  is  partly  by 
railway,  partly  by  steamer.  There  can  be  no  doubt  that,  in  all 
those  mstances,  the  first  contracting  company  would  be  liable. 
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But  there  you  must  stop.  If  you  do  not  stop  there,  it  is  im- 
possible to  say  ill  respect  of  whose  contract  you  would  seek  to 
make  the  defendants  liable.  Their  liability  would  extend  to 
the  acts  of  all  persons  using  the  railroad. 

Now,  Mr.  Field,  feeling  this  difficulty,  argued  that  this  is  not 
merely  the  ordinary  case  of  a  highway.  He  admitted  that,  if 
any  person,  either  by  an  obstruction  in  the  highway,  or  by  run- 
ning into  another  carriage,  injured  a  paissenger,  then  the  carriers 
would  not  be  liable;  but,  he  said,  that  here  there  is  something 
in  the  nature  of  an  agreement  between  the  Midland  Company 
and  the  other  company,  whereby  the  Midland  Company  gets 
the  benefit  of  the  other  company's  using  their  line.  TJpon  that 
part  of  the  case  I  think  Mr.  Barker  put  the  sections  of  tlie  act 
of  parliament  clearly  before  us,  and  showed  that  the  railway 
was  still  a  highway,  and  that  this  was  merely  a  particular  ar- 
rangement as  to  this  particular  highway ;  just  as  in  London  and 
other  large  towns  a  portion  of  the  highway  is  attributed  to  tram- 
ways, while  the  rest  of  the  public  are  left  to  their  common  law 
riffhts  upon  the  rest  of  the  road. 

But  I  am  not  prepared  to  saj^  that  if  Mr.  Field's  argument 
were  right  there  would  be  any  liability.  Take  the  case  of  a 
man  who  let  out  a  field  to  a  number  of  persons,  and  that  a  num- 
ber of  *the  lessees  came  and  exercised  their  horses  in  that  [148 
field,  their  common  property.  Each  man  coming  into  that  field 
contributes  money  to  the  man  who  is  the  owner,  but  he  does 
not  become  the  agent  of  the  owner  in  such  a  manner  as  to  make 
the  owner  responsible  for  all  his  actions.  And  if  one  were 
riduighis  horse  properly  and  carefully  in  that  field,  and  another 
person  came  in  with  a  horse  which  was  vicious  and  troublesome, 
and  known  by  the  rider  to  be  so,  and  partly  by  that,  and  partly 
by  the  carelessness  of  the  rider,  an  injury  was  occasioned  to 
another  person ;  in  that  case  the  owner  of  the  field,  though  he 
got  the  benefit  of  the  letting,  would  not  be  responsible  for  the 
act  by  which  the  person  got  the  injury,  unless  he  had  knowledge 
upon  the  subject.  I  do  not  think  that  the  Midland  Company 
can  be  made  liable,  except  by  showing  either  that  the  act  was 
occasioned  by  some  misfeasance  or  negligence  on  the  part  of 
tliemselves  or  their  servants,  or  was  occasioned  by  the  act  or 
misfeasance  of  some  other  people  in  such  a  manner  that  the 
Midland  Company  had  a  knowledge  of  it  and  could  have  remedied 
it.  That  is  not  the  case  here,  and  therefore  I  think  they  are 
not  liable.  Utile  discharged. 

Attorneys  for  plaintiff*:  Doyle  ^  Edwards. 
Attorneys  for  defendants :  Hayes,  Twisden,  ^  Parker  for  Bur- 
beary  ^  Smithy  Sheffield. 
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See  1  Redfield  on  Railways  (5th  ed.)»  question.  Maaney  v.  Hudwn  JSiverJR^R,, 

508-9. 618, 620, 631-6, 640-1.  5  Rob.,  548. 

Where  one  company  was  running  It  seems  tbat  if  the  company  with 

cars  on  the  road  of  another,  but  not  which  the  passenger  is  riding  be  neglt- 

shown  to  be  by  authority  of  the  latter,  gent  and  the  other  be  not  he  cannot  re- 

and  negligently  killed  a  cow  it  was  cover.    Brown  v.  N.  T.  Cent.  EM.,  31 

held  that  under  the  statute  of  Indiana  Barb.,  885,  32  N.Y.,  597. 

neither  company  was  liable  for  the  in-  So  if  both  be  negligent.  Thomas  v. 

jury.    Cincinnati,  etc.  v.  Faskins,  36  lUiymney,  R.  R.  Ck).,  L.  R.  5  Q.  B.,  226, 

Ind.,  ^0.  affirmed  in  Exchequer  Chamber  L.R., 

It  has  been  held  that  a  passenger  in-  6  Q.B.,  268 ;  Tfwrogood  v.  Bryan,  8  C.B.. 

jured  by  a  collision  resulting  from  the  115  but  see,  the  Milan  Lush,  Adm  ,888. 

concurrent  negligence  of  two  rail  road  In  New  Hampshire,  the  lessee  of  a 
corporations,  may  maintain  a  joint  ac-    railway  track  is  held  to  be  the  owner 

tion  against  both.    Colegrove  y.  iV.  F.,  and  to  be  liable  for  negligence  by  its 

etc.,  20  K.  Y.,  492.    But  the  later  cases  agents.    Pierce  v.  Conccrd  Railway  Co., 

in  New  York,  throw  some  doubt  on  the  51  N.H.,  590. 


[Law  Reports,  8  Exchequer,  149.] 
Jan.  23, 1873. 

149]   *MaCKERETH  V.  THE  GLASGOW  AND  SoUTH  WeSTEUN  RAIL- 
WAY Company. 

Foreign  Corporation — Service  of  Writ — Service  on  Officer  in  England — 
Common  Law  Procedure  Act,  1852  (15  db  16  Vict,  c.  76),  «.  16. 

The  defendants  were  a  Scotch  corporation,  with  running  powers  over  an  English 
railway  to  Carlisle,  and  their  only  officer  in  England  was  a  booking  clerk  at  a 
station  at  Carlisle,  whose  sole  duty  was  to  issue  tickets  to  travelers.  The  station 
at  Carlisle  was  wholly  under  the  control  of  the  English  company,  bat  the  defend* 
ants  had  use  of  it  at  a  rental  payable  to  that  company.  The  defendants'  head 
office  was  in  Scotland : 

Held,  that  the  booking  clerk  was  not  a  head  officer  or  clerk  of  the  defendants, 
who  could  be  properly  served  with  a  writ  issued  against  the  defendants. 
Newby  v.  Von  Oppen  (Law  Rep.,  7  Q.  B.,  293)  distinguished. 

Rule  calling  on  the  plaintiff  to  show  cause  why  the  writ  of 
summons  in  this  action  and  the  service  thereof  should  not  bo 
set  aside. 

The  writ  was  issued  and  served  on  the  defendants  under  the 
following  circumstances  :  The  defendants  are  a  Scotch  railwaij^ 
company,  and  have  no  part  of  their  railway  in  England.  They 
have,  hpwever,  running  powers  in  perpetuity  by  agreement  with 
the  Caledonian  Railway  Company  over  the  part  of  the  Caledon- 
ian Railway  which  lies  between  wetna  and  the  Citadel  Station 
at  Carlisle.  The  defendants  have  the  use  of  that  station  at  a 
rental  payable  to  the  Cale*donian  and  London  and  North  West- 
ern Railway  Companies,  who  are  joint  owners  of  the  station. 
The  defendants  have  a  booking  clerk  there.  The  writ  in  this 
action  (which  was  for  injuries  caused  by  a  collision  between  a 
train  belonging  to  the  defendants  and  a  train  belonging  to  the 
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Caledonian  Railway  Company)  was  served  on  the  booking  clerk 
at  Carlisle,  and  was  forwarded  by  him  to  the  defendants'  ifecre- 
tary  at  Qlassfow.  The  defendants'  principal  or  head  office  is  at 
Glasgow.  The  directors  hold  their  meetings  there,  and  the 
secretary  and  general  manager  both  reside  there,  and  it  is  there 
that  the  affiiirs  of  the  defendants'  railway  are  conducted.  Ex- 
cept the  booking  clerk  at  Carlisle,  the  defendants  have  no  officer 
in  England,  and  he  has  no  power  or  authority  whatever  at  the 
station  beyond  the  power  of  issuing  tickets  to  passengere  by  the 
defendants'  trains. 

*Herschelly  Q.C.  showed  cause.  The  service  was  a  good  [150 
service  according  to  the  principles  laid  down  in  JVewby  v.  Von 
Oppen  (*),  where  it  was  decided  that  service  of  a  writ  on  the  head 
officer  of  an  IQJnglish  branch  of  a  foreign  corporation  carrying 
on  business  in  England  is  good.  In  that  case  Blackburn,  J.  (at 
p.  296),  says,  a  company  must  be  treated  as  "  resident "  where- 
ever  they  carry  on  trade.  Here  the  defendants  do  carry  on  busi- 
ness in  England,  and  the  booking  clerk  at  Carlisle  is  their  only 
officer  in  England.  The  15  &  16  Vict.  c.  76,  s.  16,  which  is  de- 
claratory of  the  common  law,  enacts  that  a  corporation  may  be 
served  by  serving  their  head  officer  or  clerk,  and  the  booking 
clerk  at  Carlisle  being  their  only  officer  must  be  deemed  the 
head  officer  and  the  right  person  to  serve.  The  company  carry 
on  business  at  Carlisle,  and  the  section  therefore  applies  to  them, 
although  a  foreign  corporation  with  no  office  in  England  would 
not  be  included  in  its  terms  :  Ingaie  v.  Austrian  Lloyd's  Co,  (*) 
[He  also  referred  to  Wilson  v.  Caledonian  By.  Co.  (*)] 

WiUs^  Q.C.,  and  CdrteTy  in  support  of  the  rule.  If  the  plaint- 
iff is  right,  although  the  contract  be  made  and  the  breach  oc- 
curs out  of  the  jurisdiction,  the  defendants  can  be  sued  here. 
If  the  defendants,  instead  of  being  a  corporation,  were  indivdu- 
ally  liable,  they  could  not  be  sued,  for  by  s.  18  of  the  Common 
Law  Procedure  Act,  1852,  although  a  writ  can  be  served  on  a 
British  subject  abroad,  it  cannot  be  served  on  a  British  subject 
in  Scotland  or  Ireland. 

[Bramwell,  B.  Scotland  and  Ireland  were  advisedly  excluded, 
and  not  as  has  been  supposed  per  incuriam.'] 

Why  then  should  a  different  rule  be  applied  to  a  corporation  ? 
The  real  question  is,  whether  the  defendants  can  be  said  in  any 
sense  to  reside  at  Carlisle.  If  they  were  an  English  company 
with  a  head  office  elsewhere,  it  is  clear  that  the  service  hero 
would  be  bad  ;  and  it  seems  absurd  to  hold  that  because  their 
head  office  is  in  Scotland  service  on  the  Carlisle  clerk  is  good. 

(')  Law  Rep..  7  Q.  B.,  293.  O  5  Ex.,  822 ;  20  L.  J.  (Ex.),  6. 

O  4  C.  B.  (N.S.),  704 ;  27  L.  J.  (C.  P.), 
823. 
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The  decisions  under  the  County  Court  Acts  as  to  the  meaning 
of  tl\e  words  "carry  on  busines'*  are  all  unfavorable  to  the  plaint- 
iff: see  Shiels  v.  Great  Northern  Ry.  Co,  (*);  Gartonv.  Great 
151]  Western  Ry.  *  Co.  (*)  Wilson  v.  Caledonian  Ry.  Cb.^  is  distin- 
guishable. There  the  defendants  were  partly  an  English  com- 
pany. Here  the  defendants  are  purely  a  Scotch  corporation 
without  property  in  England,  and  cannot  be  sued  in  England  : 
Carron  Iron  Co.  v.  McLaren.  (*) 

Newby  v.  Von  Oppen  (*)  does  not  govern  this  case.  There  the 
defendants  had  a  regular  branch  establishment  in  London,  and 
one  of  the  main  purposes  of  their  existence  was  the  sale  of  arms 
there. 

Bramwell,  B.  I  think  this  rule  should  be  made  absolute. 
The  service  of  this  writ,  if  it  is  not  good  under ^tho  Common 
Law  Procedure  Act,  1852,  is  not  good  at  common  law.  We 
may,  therefore,  consider  the  question  as  arising  under  the  stat- 
ute. Now  s.  16  enacts  that  a  writ  of  summons  issued  agiunst  a 
corporation  aggregate,  may  be  served  on  the  mayor  or  other  head 
officer,  or  on  the  town  clerk,  clerk,  treasurer,  or  secretary  of  such 
corporation.  But "  clerk  "  here  does  not  mean  any  clerk,  but  a 
principal  clerk  like  a  town  clerk  in  the  case  of  a  municipal  corpora- 
tion or  the  secretary  of  a  public  company.  The  case  of  Walton  v. 
Universal  Salvage  Company  (^  (decided  under  2  Wm.  4,  c.  39,  s. 
18),  is  an  authority  for  this  interpretation  of  the  words.  Is  the 
service  then  on  this  clerk  at  Carlisle,  good  ?  I  think  not^  One 
has  onlv  to  describe  his  duties  to  see  that  he  is  not  a  head  officer 
of  the  defendants.  The  words  of  the  section,  therefore,  are  de- 
cisive against  the  plaintiff.  It  is  argued,  however,  that  where- 
ever  a  railway  company  carry  on  any  part  of  their  business,  there 
they  must  be  taken  to  reside  and  to  have  a  head  officer.  I  can- 
not assent  to  this  as  a  general  proposition,  although,  no  doubt, 
in  some  cases,  as  in  Newby  v.  Von  Oppen  (*),  it  may  be  true.  If 
the  defendants  had  been  individuals  and  not  a  corporation,  it 
would  certainly  have  been  an  evasion  of  the  Common  Law  Pro- 
cedure Act,  1852,  s.  18  (which  excludes  British  subjects  resid- 
ing in  Scotland),  to  have  effected  service  by  the  means  employed 
here.  But  if  the  service  could  not  have  been  effected  on 
an  individual,  I  can  see  no  reason  why  a  corporation  should 
be  in  a  different  position.  Why  should  the  statute  leave  *Scotch- 
152]  iJ^d  out  and  Scotch  corporations  in  ?    I  can  see  no  reason. 

The  argument  ab  inconvenienti  was  pressed  upon  us;  but  it 
tells  against  the  plaintiff';  because  if  he  is  right  the  action  would 
be  mamtainable  though  the  contract  and  its  breach  both  hap- 

O  30  L.  J.  (Q.  B.),  331.  {*)  5  H.  L.,  416.  at  p.  468. 

(■)  1  E.  &  E.,  268 ;  28  L.  J.  (Q.B.),  103.        (*)  Law  Kep.,  7  Q.  B..  293. 
(■)  5  Ex.,  832 ;  20  L.  J.  (Ex.),  6.  (•)  16  M.  &  W,,  438. 


Vol.  VIILl  HILARY  TERM,  XXXVI  VICT.  846 


Mackereth  ▼.  Glasgow  and  Soath  Western  Railway  Ck>.  1878 

pened  in  Scotland.  A  purely  Scotch  cause  would  then  be  tri- 
able in  London. 

Again,  it  was  virtually  conceded  that  if  the  defendants  were 
an  English  company,  this  clerk  Would  not  be  a  proper  person  to 
serve.  Id  other  words,  we  are  asked  to  hold  that  he  is  a  head 
officer  not  because  of  his  duties,  but  because  his  master  happens 
to  live  in  Scotland.  That  seems  a  strange  consequence.  More- 
over, as  Mr,  Carter  pointed  out,  this  plaintift*  could  not  have 
Bued  the  defendants,  if  they  had  been  an  English  company,  in 
the  Carlisle  County  Court  without  special  leave,  because  they 
could  not  be  held  to  reside  there.  I  must  add,  that  the  case  of 
Newby  v.  Von  Oppen  (*),  is  very  different  from  this  one.  Here 
the  clerk's  employment  is  of  a  very  limited  character.  In  a 
sense  he  is  capable  of  making  contracts  for  the  defendants.  But 
in  the  case  in  the  Queen's  Bench  the  main  object  of  the  defend- 
ants was  to  sell  the  goods  they  manufactured,  and  they  were 
rightly  held  to  reside  at  the  place  in  England  where  they  offered 
their  goods  for  sale,  In  making  this  rule  absolute,  therefore, 
I  do  not  feel  it  necessary  to  dissent  from  this  authority,  although 
I  am  not  prepared  to  agree  with  the  abstract  proposition  there 
laid  down  in  the  judgment  by  Blackburn,  J.,  at  all  events  with- 
out further  consideration, 

Cleasby,  B.  I  am  of  the  same  opinion.  The  service  of  a  writ 
must  be  on  the  "  head  officer  "  of  a  corporation,  and  in  the  case 
of  an  English  corporation  there  is  not  much  difficulty,  although, 
110  doubt,  there  might  be  two  head  offices  in  different  towns. 
Here  the  head  office,  using  the  word  in  its  ordinary  sense,  is 
abroad,  but  the  defendants  conduct  business  in  England.  Kow, 
in  cases  where  a  defendant  has  a  regular  branch  establishment 
here,  service  on  the  manager  there  might  suffice.  Each  case 
must  depend  upon  the  sort  of  business  carried  on  in  England. 
It  is  easy  to  conceive  of  cases  where  a  corporation  might  be  a 
foreign  one  nominally  and  *yet  its  business  chiefly  trans-  [153 
acted  at  an  English  establishment.  But  here  the  defendants 
really  are  a  Scotch  company,  and  their  only  officer  in  England 
is  a  mere  clerk  who  issues  tickets  ;  one  who  is  entrusted  with 
a  subordinate  part  of  work,  and  who  shares  with  numerous  other 
servants  of  the  company  this  limited  duty.  Such  a  man  is  not 
in  any  sense  a  "  head  officer."  Moreover  the  agreement  which 
has  been  referred  to  shows  that  he  was  under  the  control  of  the 
English  company.  In  fact  he  is  simply  a  subordinate  of  the 
defendants,  with  a  license  from  the  English  company  to  issue 
tickets  in  a  part  of  their  booking  office. 

In  coming  to  this  decision,  I  do  not  at  all  wish  to  be  con- 
sidered as  dissenting  from  Newby  v.  Von  Oppen.  (*)    There  the 

(»)  Uw  Rep.,  7  Q.  B.,  29i^. 
5  £no.  Rep]  44  a 
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tacts  were  different  and  the  decision  therefore  arrived  at  was 
different. 

Pollock,  B.  I  am  of  the  same  opinion.  I  felt  at  first  pressed 
with  the  aathoritjr  of  Newby  v.  Von  Oppen  Q,  bat  upon  consider- 
ation,  I  think  it  clearly  distinguishable.  There  the  very  exist- 
ence of  the  company  as  a  trading  corporation  made  it  essential 
to  have  a  place  of  business,  with  a  manager,  in  England.  In 
the  present  case,  looking  at  the  character  of  the  company  and 
the  duty  of  the  agent,  it  may  be  said  to  be  a  mere  ac<ndeut  that 
they  employed  a  Docking  clerk  of  their  own  at  Carlisle.  The 
defendants  are  not  an  English  corparation  although  they  have 
running  powers  over  a  line  in  England.  If  they  had  been  Eng- 
lish, then,  as  my  brother  BramwelFpointed  out,  there  could  have 
been  no  doubt.  It  cannot  make  a  difference  that  their  head 
office  is  in  Scotland.  But  I  do  not  at  all  wish  to  be  thought  to 
dissent  from  the  decision  in  Newby  v.  Van  Oppen  (^).  If,  how- 
ever, the  abstract  proposition  there  laid  down  be  correct,  service 
at  any  place  between  Gretna  and  Carlisle,  even  on  a  mere  porter, 
would  be  enough.  For  the  defendants  carry  on  their  business 
all  along  the  line.  The  view  I  take  receives  some  confirmation 
from  the  county  court  cases  more  particularly  referred  to  by 
Mr.  Carter.  I]pon  the  whole,  therefore,  I  agree  that  the  rule 
should  be  made  absolute.  Ruh  Absolute. 

Attorneys  for  plaintiffs :  Phelps  ^  Sidgwiek. 
Attorneys  for  defendants:  Beale^  Marigoldy  ^  Beale. 


[Law  Reports,  8  Excheqner,  154.] 

Feb.  19. 1878. 

[IN  THE  EXCHEQUER  CHAMBER.] 

154J  *The  Company  op  African  Merchants,  Limited,  v.  The 
British  and  Foreign  Marine  Insurance  Company,  Limited. 

InsuMnce — Usage  of  African  Trade  —Pcticv  an  Ship  during  "Staff  and  Trade  "— 

Mixed  Potiisff. 

The  plaintiffs  effected  a  policy  of  insurance  with  the  defendants  npon  a  ship  at 
and  from  Liverpool  to  the  west  or  south-west  coast  of  Africa,  ^during  her  stay 
and  trade  there/*  and  back  to  a  port  of  call  in  the  United  Kinffdom,  at  8^  8«.  per 
cent,  ratuminpT  *  P®'  centage  yarjing  with  the  period  of  the  risk,  the  ship  being 
held  covered  at  18«.  4d.  per  cent  per  month  if  more  than  twelve  months  out. 

The  ship  proceeded  to  the  African  coast,  and,  after  being  loaded  for  the  return 
voyage,  remained  at  a  port  there  for  some  weeks  for  a  purpose  in  no  way  con- 
nected with  trade.    She  was  subsequently  lost  on  the  voyage  home. 

O  Law  Rep.,  7  Q.  6.,  d98. 


*i. 
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At  the  trial  of  aaaetion  on  the  policy,  the  jndfre  ruled  that,  as  the  delaj  had 
not  been  for  a  trade  purpose,  there  had  been  a  deviation,  and  directed  a  verdict 
for  the  defendants.  On  the  argument  of  a  bill  of  exceptions  tendered  to  this 
rnlinfi^ : 

Hdd,  a  proper  direction. 

Bill  of  exceptions.  The  declaration  was  on  a  polic}'  of  insu  r- 
ance  effected  by  the  plaintiffs  with  the  defendants  on  the  19th 
of  July,  1869,  upon  the  ship  William  Dent,  at  the  rate  of  8t  8^. 
per  cent  at  and  from  Liverpool  to  the  west  or  south-west  coast 
of  Africa,  "during  her  stay  and  trade  there,'*  and  back  to  a 
port  of  call  or  discharge  in  the  United  Kingdom  ;  returning  20, 
40,  or  60  per  cent  according  as  the  risk  should  end,  in  ten,  eight, 
or  six  months,  the  ship  being  held  covered  at  13^.  ^l.  per  cent 
per  month  if  longer  than  twelve  months  out. 

Plea  (among  others)  of  deviation.    Issue. 

The  cause  was  tried  at  the  Guildhall  Sittings  after  Michael- 
mas Term,  1872,  before  Kelly,  C.B.,  when  the  following  facts 
were  proved : 

The  plaintiffs'  ship,  William  Dent,  sailed  in  July,  1869,  from 
Liverpool  to  the  coast  of  Africa  with  a  general  cargo.  She 
arrived  at  Kinsembo,  on  that  coast,  in  September,  and  dis- 
cbarged  her  outward  cargo.  At  the  same  port  she  took  in  a 
cargo  of  nuts,  copper  ore,  ivory,  &c.,and  on  the  8th  of  Novem- 
ber left  the  port.  Her  cargo  was  not  then  a  full  cargo,  and  she 
proceeded  to  other  *places  on  the  coast,  taking  in  more  [155 
cargo  at  each  place.  On  the  21st  of  November  she  arrived  at 
Cabenda,  which  is  an  open  roadstead  on  the  south-west  coast, 
and  at  times  exposed  to  heavy  seas.  The  roadstead,  however, 
is,  as  compared  with  others  on  the  coast,  a  good  one. 

The  ship  was  anchored  as  near  the  shore  as  she  could  safely 
get,  and  discharged  a  part  of  her  cargo  into  lighters.  She  then 
proceeded  to  take  in  more  cargo,  and  on  the  24th  of  November, 
1869,  was  completely  loaded.  The  hatches  were  battened  down, 
and  the  ship  was  then  ready  to  sail  on  her  homeward  voyage. 
On  the  25th  of  November  a  vessel,  called  theRobert  Jones,  struck 
on  rocks  near  the  entrance  of  the  roadstead.  She  was  got  off, 
but  afterwards  sank  two  Or  three  cables  length  from  the  William 
Dent.  Her  cargo  was  purchased  by  the  plaintiffs,  and  the  William 
Dent  was  detained  in  order  to  allow  of  her  captain  and  crew  be- 
ing employed  in  saving  the  cargo  of  the  Robert  Jones,  and  for 
no  other  purpose.  On  the  26th  of  December  the  William  Dent 
sailed  for  Liverpool.  She  had  been  injured  in  the  interval  by  a 
heavy  tornado,  but  had  been  repaired,  and  at  the  time  of  her 
departure  was  perfectly  seaworthy.  Upon  her  homeward  voyage 
she  was  lost 

The  learned  jud^e  was  of  opinion  that  the  plea  of  deviation 
was  proved,  and  directed  a  verdict  for  the  defendants.    The 
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plaintiffs  tendered  a  bill  of  exceptions,  which  came  on  for  argu- 
ment. 

Feb.  18,  19.  Coheriy  for  the  plaintiffs.  If  this  policy  ha<l 
been  an  ordinary  voyage  policy,  the  plea  of  deviation  would 
have  been  proved,  for  in  such  a  case  delay  is  deviation.  But  this 
is  a  mixed  policy  at  and  from  Liverpool  to  Africa  during  the 
ship's  staying  and  trading  there  ;  and  the  premium  is  to  vary 
with  the  deviation  of  the  risk.  The  parties,  therefore,  contem- 
plated the  ship's  remaining  an  indefinite  time  on  the  coast. 

[CocKBURN,  C.J.  The  policy  is  to  cover  the  ship  whilst  she  is 
staying  and  trading.  Can  you  contend  that  her  stay  to  help  in 
saving  the  cargo  of  anothe>  ship,  which  her  owners  had  bought, 
is  a  stay  for  a  trade  purpose?] 

The  purpose  was  not  strictly  a  trade  purpose,  but  as  the  policy 
156]  *contemplated  a  risk  of  uncertain  duration,  it  must  bo 
taken  that  there  was  a  discretion  to  stay,  and,  unless  the  risk 
was  increased,  the  delay  does  not  constitute  a  deviation,  al- 
though the  stay  may  not  have  been  for  a  trade  purpose.  The 
policy  gives  liberty  to  stay.  But  the  ship  need  not  trade  whilst 
staying. 

Milward,  Q.C.,  for  the  defendants.  The  delay  was  a  devia- 
tion. The  stay  contemplated  by  the  policy  is  for  trade  purposes 
only,  and  the  purpose  for  which  this  ship  was  detained  was  in 
no  sense  a  trade  purpose,  either  in  the  ordinary  sense  or  accord- 
ing to  the  usage  of  the  African  coasting  business.  The  risk  was 
therefore  varied,  and  mere  variation  is  enough.  The  risk  need 
not  be  increased.  If  it  ceases  to  be  the  same  as  that  which  the 
underwriter  insured,  his  liability  ceases. 

Cohen^  in  reply. 

(^The  following  authorities  were  referred  to  on  the  argument : 
Phillips  on  Insurance,  s.  983;  Arnould  on  Insurance,  3d  ed. 
vol.  1,  p.  361 ;  4th  ed.,  by  Maclachlan,  vol.  1,  pp.  446, 447, 449; 
Hanison  v.  Ellis  Q ;  Hartley  v.  Buggin.  (^)] 

CocKBURN,  C.J.  I  am  of  opinion  that  the  ruling  of  the  lord 
chief  baron  was  right.  I  agree  that  this  policy  is  not  a  voyage 
policy  nor  a  time  policy  simpliciter.  It  is  a  combination  of  the 
two ;  being  a  policy  on  a  voyage  to  the  west  coast  of  Africa, 
but  at  the  same  time  in  one  sense  a  time  policy,  because  the  as- 
sured is  entitled  under  it  to  keep  the  ship  insured  on  that  coast 
for  any  period  subject  to  certain  conditions.    But,  whatever  the 

folicy  be  called,  the  purpose  of  the  voyage  is  distinctly  stated, 
t  is  that  the  ship  is  to  "  stay  and  trade  "  on  the  African  coast. 
Mr.  Cohen  has  ingeniously  argued  that  these  words  mean  ^^  stay 
and  something  more  ;'*  in  other  words,  that  the  liberty  to  trade 
is  an  enlargement  of  the  permission  to  stay.    If  this  were  so, 

(0  7  E.  &  B.,  465 ;  26  L.  J.  (QB.),  239.     (»)  3  Dougl.,  89. 
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however,  the  word  "  stay  '*  would  itself  have  been  sufficient,  and 
the  words  "  and  trade  "  would  have  been  superfluous.  I  can- 
not assent  to  this  construction  of  the  policv.  I  think  the  Ian- 
uage  used  means  that  the  vessel  may  stay  for  a  trading  purpose, 
ut  for  no  other ;  that  is,  for  any  purpose  which  having  regard 
to  the  usage  of  the  African  trade,  may  fairly  be  regarded  as  a 
"  trade  purpose."  For  example,  suppose  *afker  the  car^o  [157 
was  loaded  it  became  doubtful  whether  the  destination  ori- 
ginally fixed  for  it  by  the  owner  should  be  adhered  to  or 
whether  that  destination  might  not  be  changed  with  advantage, 
a  delay  whilst  the  port  of  discharge  was  being  fixed  would  be 
tt  delay  for  a  trade  purpose.  So  again,  if  the  vessel  was  used 
for  a  purpose  foreign  at  first  sight  to  trade,  but  still  sanctioned 
by  usage,  as  happened  in  the  case  cited  from  Douglas  {Hartley 
v.  JBuggin  (*) ),  the  delay  would  not  be  a  deviation.  It  would  be 
a  question  of  fact  for  a  jury  whether  the  purpose  was  or  was 
not  a  trade  purpose.  But  in  the  present  case  no  attempt  was 
made  to  show  that  a  delay  in  order  to  save  a  wreck  belonging 
to  the  same  owners  was,  by  the  usage  of  the  African  trade,  in 
any  sense  a  trade  purpose ;  and  we  must  assume,  therefore,  that 
the  delay  was  not  for  the  purpose  of  trade  at  all,  but  foreign  to 
it  This  being  so,  the  risk  undertaken  by  the  underwriter  was 
varied,  and  he  is  therefore  discharged. 

Blackburn,  J.  I  am  of  the  same  opinion.  The  principle 
which  governs  the  case  is  thus  stated  in  Phillips  on  Insurance, 
8.  983 :  "  It  is  not  necessary  to  a  deviation  or  change  of  risk 
whereby  the  underwriters  are  discharged  that  the  degree  or 

Eeriod  of  the  risk  should  be  thereby  increased.  The  assured 
as  no  right  to  substitute  a  different  risk." 
The  underwriter  insures  a  particular  risk,  and  the  assured 
has  no  right  to  change  it.  "VSThether  he  increases  or  diminishes 
it  is  immaterial ;  if  he  varies  it  the  underwriter  is  discharged. 
Ifow  what  was  the  risk  which  in  this  case  the  underwriter  in- 
sured against?  The  policy  is  upon  the  William  Dent,  at  and 
from  Liverpool  to  the  coast  of  Africa,  during  her  stay  and  trade 
there,  at  a  premium  varying  with  the  duration  of  the  risk. 
Therefore  the  parties  knew  and  contemplated  that  the  stay  of 
the  vessel  might  be  more  or  less  protracted.  But  the  risk 
covered  was  a  staying  and  trading.  It  is  true  that  in  the  African 
coast  trade  many  things  might  by  usage  be  considered  as  "  tra- 
ding "  which  ^would  not  be  so  considered  elsewhere.  For 
example,  the  employment  of  the  ship  as  a  tender  or  as  a  floating 
warehouse  might  be  within  the  term.  If,  therefore,  this  vessel 
had  been  used  for  some  purpose  recognized  in  the  coasting  trade 
as  a  "  trade  purpose,*'  I  by  no  means  wish  to  be  *under-  [158 

0)  3  Dougl.,  89. 
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Btood  to  sav  that  there  woald  then  have  been  a  deviation,  al- 
though such  a  use  of  her  would  not  come  within  the  ordinary 
meaning  of  the  word  "  trade."  But  where  there  is  a  real  change 
of  risk  Dy  the  employment  or  detention  of  the  ship  for  some 
purpose  wholly  foreign,  the  underwriter  has  a  right  to  say,  "  I 
never  undertook  this  risk.  Non  haec  infoedera  reyu."  This  pro- 
position is  entirely  borne  out  by  the  case  o{ Hartley  v.  Buggin  (*), 
where  Lord  Mansneld,  C.J.,  says:  "It  is  not  material  to  con- 
stitute a  deviation  that  the  risk  should  be  increased. '  In  that 
case  the  ship  insured  had  been  used  as  a  floating  warehouse  or 
factory  ship,  and  the  question  was,  whether  such  a  use  of  her 
was  by  usage  consistent  with  the  object  of  the  voyage.  The 
policy  was  on  the  ship  at  and  from  the  coast  of  Africa  to  the 
West  Indies,  with  liberty  to  exchange  goods  and  slaves,  and  the 
case  was  sent  to  a  new  trial  to  ascertain  what  the  usage  was. 
Upon  that  trial  evidence  of  custom  having  been  given  on  the 
one  side  and  the  other.  Eyre,  C.B.,  left  it  to  the  jury  to  say 
whether  the  use  of  the  ship  as  a  factory  had  th^  voyage  for  its  ob- 
ject, and  the  jury  found  a  verdict,  which  was  not  questioned 
afterwards,  for  the  defendant.  Now  here,  if  there  had  been  an  v 
evidence  that  by  the  usage  of  the  coast,  a  delay  to  salve  a  wreck: 
yas  a  delay  for  a  "  trade  "  purpose,  the  proper  question  would 
have  been, "  Do  you  think  that  the  stay  was  for  the  purpose  of 
trade  ?"  But  no  evidence  whatever  was  offered  that  a  delay  to 
salve  a  wreck  belonging  to  the  owner  was  either  by  usage  or 
otherwise  a  trade  purpose.  Therefore  we  do  not  need  to  avail 
ourselves  of  the  doctrine  in  Ryder  v.  WombweU  (*)  that  a  mere 
scintilla  of  evidence  need  not  be  left  to  the  jury,  for  here  there 
was  not  even  a  scintilla.  I  think,  therefore,  that  a  variation  of 
the  risk  was  clearly  proved,  and  that  the  lord  chief  baron's 
ruling  was  right 

Ebating  and  Mbllor,  JJ.,  concurred. 

Grove,  J.  I  have  had  some  doubt  during  the  argument,  not 
upon  the  principle  of  law  to  be  applied,  but  upon  the  true  con- 
struction of  this  policy.  Mr.  Cohen's  contention  was  that  the 
policy  contemplated  a  stay  for  any  purpose,  trading  or  other- 
wise, and  that  therefore  a  mere  delay  without  increased  risk 
159]  did  not  constitute  a  variation  *of  risk.  There  was  a  license 
for  an  increased  premium  to  "  stay;"  and  the  license  to  trade 
whilst  staving  did  not,  he  argued,  contract  the  previous  word. 
Ill  short,  he  read  the  words  "  stay  and  trade  "  disjunctivelv,  and 
I  was  at  first  disposed  to  concur  in  this  construction,  "but  I 
am  now  satisfied  that  the  words  must  be  construed  as  the  rest 
of  the  court  construe  them.  They  mean  "  stay  for  trading ;" 
and  here  the  ship  stopped  not  to  trade  but  to  help  to  salve  a 

O  8  DovLgh,  89.  O  Law  Bep.,  4  Ex.,  82. 
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wreck.    Iler  delay  was,  therefore,  what  may  be  called  capri- 
cious.   The  risk  was  varied  iu  a  manner  not  contemplated  by 
the  underwriter  and  the  policy  ceased  to  bind  him. 
IIoNYMAN,  J.,  concurred. 

Judgmmifor  the  dvfauUints. 

Attorneys  for  plaintiffs :    Walker  ^  Soiis. 
Attorneys  for  defendants  :  Arglcs  ^  RdwUns. 


END  OF  HILARY  TERM,  1878. 
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i60]  *Allgopd  and  Others,  v.  Blake,  Eoach  v.  Blake, 

Reed  v.  Blakb.^ 


WiUr^Qeneral  Intent — Eitate  to  he  Enjoyed  by  one  Person —  "  AUand  every  otlier 
tJte  Issue  of  my  Body" — ** Other  tfie  Issue** — Words  of  Exclusion  or  Com- 
pUtion—" For  Default  ofw^i Issue" 

A  testator  devised  his  hereditaments  to  his  son  for  life,  with  remainder  to  F., 
his  son's  eldest  son,  for  life,  with  remainder  to  the  first  and  other  sons  of  F. 
successively  in  tail  male ;  and  for  default  of  such  issue  to  R.,  the  second  son  of 
his  son,  for  life,  with  remainder  to  the  first  and  other  sons  of  R.  successively  in 
tail  male  ;  and  for  default  of  such  issue,  to  the  third,  fourth,  and  other  sons  of 
his  son  thereafter  to  be  bom,  successively  in  tail  male ;  and  for  default  of  such 
issue  to  his  daughter  L  for  life,  with  remainder  to  her  first  and  other  sons  in  tail 
male ;  and  for  default  of  such  issue,  to  his  jifranddaughter  E.,  for  life,  with  re- 
mainder  to  her  first  and  other  sons  in  tail  male ;  and  for  default  of  such  issue,  to 
his  granddaughter  I.,  for  life,  with  remainder  to  her  first  and  other  sons  succes- 
sively in  tail  male;  and  for  default  of  such  issue,  to  his  granddaughter  S.,  for 
life,  with  remainder  to  her  first  and  other  sons,  successively  in  tail  male; 
and  for  default  of  such  issue,  to  all  and  every  the  fourth  and  fifth,  and 
other  daughter  or  daughters  of  his  son  successively,  and  in  remainder  one 
after  another,  and  to  the  heirs  male  of  their  bodies ;  and  for  default  of  suck 
issue,  "  to  the  use  and  behoof  of  all  and  every  other  the  issue  of  my  body,"  and 
for  default  of  such  issue  to  his  right  heirs.  The  will  also  contained  a  wish  thot 
161  ]  the  estates  should  be  retained  in  the  hands  of  *one  person  and  should  not 
be  dispersed,  and  a  provision  that  any  female  who  inherited,  should,  with  her 
husband  (if  married)  assume  the  testator's  name  and  arms  under  the  penalty  of 
forfeiting  the  estates.  A  muniment  box  was  directed  to  go  to  the  person  entitled 
from  time  to  time  to  the  estates : 

Held  (affirming  the  judgment  of  the  court  below),  that  there  was,  by  virtue  of 
the  penultimate  limitation,  a  vested  remainder  at  the  death  of  the  testator  iu  tail 
general,  to  which  his  son  then  became  entitled. 

This  remainder  descended  to  F.  who  duly  executed  a  disentailing  deed.  He 
devised  the  estat-es  to  the  defendant's  father,  from  whom  it  descended  to  the  de- 
fendant. In  actions  of  ejectment  (a)  by  persons  claiming  as  issue  of  the  body 
of  the  testator  as  joint  tenants  per  capita,  at  the  time  the  estates  vetrted  in  pos- 

Q)  Affirming  8  Eng.  R.,  430. 
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Befitton,  (b)  by  the  heiress  in  tail  general  of  the  testator  at  the  same  period,  and 
(c)  by  the  heir  in  tail  of  the  testator  at  his  death,  those  being  excluded  who  came 
^'ithin  the  particular  limitations : 

Held  (affirming  the  judgment  of  the  court  below),  that  the  defendant  was  en- 
titled to  judgment. 

Error  from  the  deciaion  of  the  Court  of  Exchequer  upon 
special  cases  stated,  in  four  actions  of  ejectment. 

The  facts  are  fully  set  forth  in  the  judgment  of  tlie  court 
below  ('). 

The  cases  were  argued  for  the  plaintiffs,  on  Feb.  15,  17,  and 
18,  by  the  following  counsel : 

In\he  first  action  by  Manisty^  Q.C.  ( Waley  and  G.  Bruce  with 
him). 

In  the  second  action,'by  Sir  G.  Jessel^  S.Q.  {W.  if.  Bagshaw 
and  WaUia  with  him). 

In  the  third  action,  by  BristoicCy  Q.C.  (-D«y,  Q.C.,  with  him). 

For  the  defendant,  in  these  three  actions,  Charles  Hall  {Sir  J. 
B.  KarslakCy  Q.C.J  hnd  Kemplayj  Q.C.,with  him),  appeared,  but, 
except  in  the  second  action,  was  not  called  on  to  argue. 

There  was  also  a  fourth  action  lAllgoodand  Others  v.  JF.  Blake"] 
by  the  plaintiffs  in  the  first  action,  in  respect  of  other  property 
against  another  defendant,  who  also  claimed  under  the  will  of 
the  third  baronet,  and  whose  interest  was  therefore  identical 
with  that  of  the  defendant  in  the  other  actions.  For  him,  Joshua 
y^UliamSj  Q.C.  {Trevelyan  and  G.  Brown  with  him),  appeared, 
but  was  not  called  on  to  argue. 

The  course  and  nature  of  the  arguments  sufficiently  appear 
from'  the  judgment 

The  following  authorities  in  addition  to  those  cited  in  the 
Court  *below  (^  fmost  of  which  were  again  referred  to),  [162 
were  relied  on :  Baker  v.  Tucker  (') ;  Martin  v.  Strachan  Q ;  Doe 
d.  PUkimton  v.  Sjprait  (*) ;  Wrightson  v.  Macaulay  (•) ;  V under- 
plank  V.  King.  Q 

At  the  close  of  the  arguments  the  court  affirmed  the  judg- 
ments of  the  Court  of  Exchequer  in  the  first,  third,  and  fourth 
actions,  reserving  their  judgment  in  JRoach  v.  Blake  and  their 
reasons  for  affirming  the  judgments  in  the  other  actions.  j 

Cur.  adv.  vult.       I 


April  16.  The  judgment  of  the  court  (Blackburn,  Keating, 
Mellor,  Grove,  and  Honyman,  JJ.)  was  delivered  by 

Blackburn,  J.  The  questions  raised  in  these  four  actions  all 
depend  upon  the  construction  of  the  same  clause  in  the  will  of 

Q)  Law  Rep.  7  Ex.,  889  at  pp.  846-849. 
O  liaw  Rep.,  7  Ex.  at  pp.,  344, 845.  (•)  5  B.  &  Ad.,  731. 

(•)  8  H.  L.  C,  106.  O  14  M.  &  V^.,  214. 

0)  5  T*  R.,  107  (n).  C)  8  Hare,  1. 
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Sir  Francis  Blake,  who  died  on  the  29th  of  March,  1780,  hav- 
ing made  the  will  in  question  on  the  8th  of  January,  1780, 
The  provisions  and  effects  of  the  will  are  sufficiently  stated  in 
the  judgment  of  the  court  below,  printed  in  Law^Rep.,  7  Ex, 
from  the  middle  of  p.  346  to  the  middle  of  p.  349  ;  and  to  that 
report  we  refer  instead  of  repeating  them  again. 

The  whole  question  in  each  of  the  causes  depends  upon  the 
true  construction  of  what  has  been  called  the  penultimate  clause 
in  the  will. 

The  general  rule 'is  that,  in  constructing  a  will,  the  court  is 
entitled  to  put  itself  in  the  position  of  the  testator,  and  to  con- 
sider all  material  facts  and  circumstances  known  to  the  testator 
with  reference  to  which  he  is  to  be  taken  to  have  used  the  words 
in  the  will,  and  then  to  declare  what  is  the  intention  evidenced 
by  the  words  used  with  reference  to  those  facts  and  circum- 
stances which  were  (or  ought  to  have  been)  in  the  mind  of  the 
testator  when  he  used  those  words.  As  is  said  in  Wigram  on 
Extrinsic  Evidence,  p.  9  :  "  The  question  in  expounding  a  will 
is  not  what  the  testator  meant,  as  distinguished  from  what  his 
words  express,  but  simply  what  is  the  meaning  of  liis  words." 
But  we  think  that  the  meaning  of  words  varies  according  to  the 
circumstances  of  and  concerning  which  they  are  used. 
163]  *^^  ^0^  d.  Hiscocks  V.  Hiscocks  (*),  in  the  judgment  of  the 
Court  of  Exchequer,  it  is  said  :  "The  object  in  all  cases  is  to 
discover  the  intention  of  the  testator.  The  first  and  most  ob- 
vious mode  of  doing  this  is  to  read  his  will  as  he  has  written  it, 
and  collect  his  intention  from  his  words.  But  as  his  words  re- 
fer to  facts  and  circumstances  respecting  his  property  and  his 
family,  and  others  whom  he  names  and  describes  in  his  will,  it 
is  evident  that  the  meaning  and  application  of  his  words  cannot 
be  ascertained  without  evidence  of  all  those  facts  and  circum- 
stances. All  the  facts  and  circumstances,  therefore,  respecting 
persons  or  property  to  which  the  will  relates  are  undoubtedly 
legitimate  and  often  necessary  evidence  to  enable  us  to  under- 
stand the  meaning  and  application  of  his  words." 

No  doubt  in  many  cases  the  testator  has  for  the  moment  for- 
gotten or  overlooked  material  facts  and  circumstances  which 
he  well  knew.  And  the  consequence  sometimes  is  that  he  uses 
words  which  express  an  intention  which  he  would  not  have 
wished  to  express,  and  would  have  altered  if  he  had  been  re- 
minded of  the  facts  and  circumstances.  But  the  court  is  to  con- 
strue the  will  as  made  by  the  testator,  not  to  make  a  will  for 
him ;  and  therefore  it  is  bound  to  execute  his  expressed  intention, 
even  if  there  is  great  reason  to  believe  that  he  has,  by  blunder, 
expressed  what  he  did  not  mean.    And  the  general  rule,  we 
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believe,  is  undisputed,  that,  in  trying  to  get  at  the  intention  of 
the  testator,  we  are  to  take  the  whole  of  the  will,  construe  it  al- 
together, and  give  the  words  their  natural  meaning  (or,  if  they 
have  acquired  a  technical  sense,  their  technical  meaning),  unless, 
when  applied  to  the  subject  matter  which  the  testator  presuma- 
bly haci  in  his  mind,  they  produce  an  inconsistency  with  other 
parts  of  the  will,  or  an  absurdity  or  inconvenience  so  great  as 
to  convince  the  court  that  the  words  could  not  have,  been  used 
in  their  proper  signification,  and  to  justify  the  court  in  putting 
on  them  some  other  signification  which,  though  less  proper,  is 
one  which  the  court  thinks  the  words  will  bear. 

The  great  difficulty  in  all  cases  is  in  applying  these  rules  to 
the  particular  case ;  for  to  one  mind  it  may  appear  that  an  effect 
produced  by  construing  the  words  literally  is  so  inconsistent 
with  the  rest  of  the  will,  or  produces  an  absurdity  or  inconven- 
ience so  great  *a8  to  justify  the  court  in  putting  on  them  [164 
another  signification,  which  to  that  mind  seems  a  not  improper 
signification  of  the  words,  whilst  to  another  mind  the  effect  pro- 
duced may  appear  not  so  inconsistent,  absurd,  or  inconvenient 
as  to  justify  putting  any  other  signification  on  the  words  than 
their  proper  one,  and  the  proposed  signification  may  appear  a 
violent  construction. 

Grey  v.  Pearson  (*)  is  an  example  of  this.  Lord  Cran worth, 
Lord  St.  Leonards,  and  Lord  Wen sley dale  laid  down  the  general 
rules  in  terms  not  substantially  differing  from  each  other ;  but 
when  they  came  to  apply  them  to  the  case  in  hand,  there  was 
a  marked  difference  of  opinion.  "We  apprehend  that  no  precise 
line  can  be  drawn,  but  that  the  court  must,  in  each  case,  apply 
the  admitted  rules  to  the  case  in  hand ;  not  deviating  from  the 
literal  sense  of  the  words  without  suflicient  reason,  or  more  than 
is  justified;  yet  not  adhering  slavishly  to  them,  when  to  do  so 
would  obviously  defeat  the  intention  which  may  be  collected 
from  the  whole  will. 

Let  us,  then,  in  the  first  place,  see  what  were  the  material  cir- 
cumstances known  to  the  testator  in  the  present  case. 

The  state  of  the  testator's  family  at  the  time  he  made  his  will 
was  as  follows:  He  had  one  son  alive, — Francis,  afterwards  the 
second  baronet,  who  was  married,  and  had  then  living  two 
sons, — Francis,  afterwards  third  baronet,  Robert,  and  three 
daughters, — Elizabeth,  Isabella,  and  Sarah.  These  were  all 
young  children  at  the  time  of  their  grandfather's  will. 

The  testator  also  had  a  daughter  Isabella  then  alive  and  un- 
married. He  had  also  either  four  or  five  grandchildren,  the 
issue  of  a  deceased  daughter,  Sarah,  who  had  married  a  Mr. 
Beed,  the  eldest  of  whom  was  a  son,  John  Beed,  then  in  his 
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twenty-first  jear.  The  statement  in  the  case  leaves  it  doubtful 
whether  a  fifth  gnindchild,  Isabella  Reed,  survived  the  testator 
or  not. 

Having  made  the  earlier  provisions  in  his  will,  the  testator,  if 
he  recollected  all  these  facts,  and  understood  the  eftect  of  his  pre- 
vious limitations,  would  have  known  that  he  had  then  in  exist- 
ence at  leastfour grandchildren, the  issue  of  his  deceased  daugh- 
ter Sarah,  to  whom  nothing  would  come  under  the  previous 
limitations  in  his  will.  lie  would  also  have  known  that  it  was 
165]  very  likely  that  the  *children  of  his  son  Francis  might 
have  daughters  who  might  have  descendants,  and  that  the  dif- 
ferent tenants  in  tail  male  to  whom  he  had  limited  estates,  and 
his  daughter  Isabella,  might  have  daughters  who  might  have 
descendants,  and  that  the  four  children  of  his  daughter  Sarah 
might  have  descendants.  He  therefore  knew  that  there  were 
four  persons,  issue  of  his  body,  in  existence,  and  a  fair  probability 
of  a  large  number  of  persons,  issue  of  his  body,  coming  into  ex- 
istence who  would  take  nothing  under  the  previous  limitations 
in  his  will.  He  also  knew,  or  ought  to  have  known,  that  when 
all  the  estates  in  tail  male  which  ne  had  created  had  died  out 
there  was  at  least  a  probability  that  his  estates,  if  not  other- 
wise disposed  of,  would  descend  to  co-heiresses,  and  he  has  in 
his  will  declared  that  it  was  his  desire  "  to  prevent  as  far  as  may 
be,  the  dispersion  of  my  estates  amongst  several  persons.'* 

Such  being  the  state  of  things,  he  devises  his  estates,  in  de- 
fault of  such  issue  (that  is  ibsue  who  would  take  under  the  several 
estates  in  tail  male  already  created)  *'  fo  the  use  and  behoof  of 
all  and  every  other  the  issue  of  my  body,  and  for  default  of  such 
issue  to  my  right  heirs  for  ever."  And  the  question  the  court 
has  to  answer,  we  apprehend,  is  what  intention  do  these  words 
express  when  used  by  a  testator  with  reference  to  such  a  state 
of  the  family,  and  in  a  will  containing  such  previous  limitations 
and  such  a  declaration  of  the  testator's  desire  to  prevent  the 
dispersion  of  his  estates  amongst  several  persons. 

The  Court  of  Exchequer  came  to  the  conclusion  that  the  in- 
tention expressed  by  the  testator  was  that  his  estates,  as  an  en- 
tirety, were  to  go  to  all  the  issue  of  his  body  successively, 
according  to  their  order,  and  that  the  only  means  of  effecting 
that  intention  was  to  apply  the  doctrine  of  Mandeville's  Case^  Co. 
Litt.  26  b,  and  construe  the  will  as  creating  what  has  been 
sometimes  called  a  quxisi  entail  as  if  the  estate  had  been  con- 
veyed to  the  testator  himself  and  the  heirs  of  his  body. 

If  this  be  correct,  there  was  a  vested  remainder  in  tail  gene- 
ral created,  which  descended  on  Sir  Francis  Blake,  the  third 
baronet.  And  as  he  has  executed  a  disentailing  deed  and  all 
the  previous  estates  have  expired,  his  devisees,  who  are  the  de- 
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fendants,  have  the  title,  and  all  the  plaintiffs  fail.     The  plaintiffs 
ill  the  cases  now  before  ns  dispute  the  propriety  of  this  decision. 

♦The  two  actions  of  AUgood  v.  Blake  and  AUffood  v.  JP.  [166 
Tlake  are  brought  to  recover  different  portions  of  the  property 
from  different  defendants,  but  are  in  truth  one. 

Mr.  Manisty,  who  appeared  for  the  plaintiffs  in  those  two 
actions,  contended  that  the  effect  of  the  penultimate  clause  was 
to  create  a  devise  to  a  class,  namely,  to  all  the  issue  of  the 
testator's  body  who  should  be  in  existence  at  the  time  when  the 
last  estate  in  tail  male  should  expire  from  the  dying  out  of  all 
the  issue  who  took  under  the  previous  limitations. 

He  argued  that  this  devise  vested  the  remainder  in  the  four 
children  of  Sarah  who  were  living  at  the  testator's  death,  and 
that  the  class  would  open  to  receive  each  fresh  person  born 
afterwards  who  was  the  issue  of  the  testator's  body,  not  being 
one  of  those  who  mi^ht  take  under  the  previous  limitations  in 
the  will.  As  the  devise  is  of  the  "  estates"  of  the  testator,  these 
parties  (if  this  construction  is  to  prevail)  would  have  taken  the 
remainaer  in  fee  among  them  as  joint  tenants,  had  it  not  been 
for  the  devise  over  in  default  of  such  issue  to  the  testator's  right 
heirs.  This  made  it  necessary  to  contend  that  they  took  sepa- 
rate undivided  portions  in  the  estates  each  as  tenants  in  tail 
general. 

In  the  events  which  have  happened  the  result  would  be  that 
on  the  death  of  Mrs.  Stag,  the  last  tenant  in  tail  under  the  pre- 
vious limitations,  the  estates  were  to  go  to  forty-eight  difterent 
persons  as  tenants  in  tail  general  of  undivided  parts  in  the 
whole;  and,  also,  that  several  of  those  being  children  of  living 
parents,  took  estates  tail  in  parts  at  the  same  time  that  their 
parents  took  estates  tail  in  other  parts. 

It  is  obvious  that  no  testator  was  likely  to  wish  to  produce 
this  result,  and  it  is  quite  certain  that  this  testator  who,  in  the 
same  will,  declares  his  desire  "  to  prevent  as  far  as  may  be  the 
dispersion  of  my  estates  amongst  several  persons,"  did  not  wish 
to  do  so;  and  Mr.  Manisty  did  not  dispute  this,  and  he  admitted 
that  it  produced  a  very  natural  prejudice  against  his  clients, 
which  he  said  was  onl^  a  prejudice,  for  the  testator  had  used 
words  (according  to  his  argument)  expressing  an  intention  to 
make  this  devise,  and,  in  eftect,  he  argued  that  the  court  below, 
instead  of  interpreting  his  will,  had  made  a  will  for  him.  Wo 
think  that  the  utmost  he  succeeded  in  showing,  was  that  a  de- 
vise to  the  "use  *and  behoof  of  all  and  every  other  the  [167 
issue  of  my  body"  may  from  the  context,  or  otherwise,  be  con- 
strued to  mean  a  devise  to  such  persons  as  answer  that  descrip- 
tion as  a  class.  But  we  think  that  the  word  "issue"  is  at  least 
quite  as  naturally  used  in  the  sense  of  heirs  of  the  body  as  a  word 
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of  limitation,  and,  consequently,  that  the  decision  of  the  court 
below  in  those  two  cases  was  ri^ht.  We  therefore  did  not  think 
it  necessary  to  hear  the  counsel  for  the  defendants  in  these  two 
cases,  butgave  judgment  in  them  affirming  the  judgment  below. 

The  plaintiff  in  the  action  of  Eeed  v.  Blake  is  the  heir  male 
of  the  body  of  John  Reed,  the  eldest  son  of  Sarah,  the  daughter 
of  the  testator,  who  died  in  his  lifetime.  Mrs.  Rojich,  who  is 
the  plaintiff  in  the  remaining  action,  is  the  only  daughter  of 
Mrs.  Stag,  the  last  tenant  in  tail  male  under  the  previous  lim- 
itations of  the  will,  and  is  also  the  heir  of  the  body  of  the  testa- 
tor. These  two  plaintiffs  agreed  with  the  defendants  in  con- 
tending that  the  estates  went  under  the  penultimate  devise  as 
an  entirety  to  some  one  who  would  take  an  estate  tail  in  re- 
mainder after  the  estate  in  tail  male  of  Mrs.  Stag ;  they  agreed 
with  each  other  in  contending  that  the  effect  of  the  word  "other" 
was  to  prevent  this  remainder  from  coming  to  Sir  Francis,  the 
third  baronet;  but  they  differed  from  each  other  as  to  who  it 
was  who  took  that  estate  tail. 

Mr.  Bristowe,  who  argued  for  Mr.  Reed,  contended  not  only 
that  the  word  "  other  "  did  not  include  the  issue  who  took  under 
the  previous  limitations,  and  who,  by  the  supposition  of  the 
will,  had  failed  before  the  penultimate  limitation  came  into 
effect,  but  also  that  it  did  not  include  Mrs.  Roach,  who  cer- 
tainly was  one  of  the  issue  of  the  body  of  the  testator  who  took 
no  estate  under  the  previous  limitations,  and  who  has  in  no 
sense  of  the  word^failed,  but  is  now  alive.  We  thought  this 
not  a  tenable  proposition,  and  as  in  our  opinion  Mrs.  Roach's 
title,  whether  preferable  to  the  defendants'  or  not,  was  prefer- 
able to  Mr.  Reed's,  we  did  not  call  upon  the  counsel  for  the  de- 
fendants to  argue  in  this  case,  but  affirmed  the  decision  of  the 
court  below. 

We  felt  more  difficulty  in  the  case  of  Roach  v.  BlakCj  which 
we  heard  argued  fully  and  very  ably  by  the  solicitor-general 
for  the  plaintiff  and  Air.  C.  Ilall  for  the  defendant;  but  after 
168]  taking  *lime  to  consider,  we  are  all  of  opinion  that  in  this 
case  also  the  decision  of  the  court  below  was  right,  and  ought 
to  be  affirmed. 

The  words  "other  the  issue  of  my  body,"  used  as  they  are 
immediately  after  speaking  of  the  failure  of  particular  issue,  do, 
in  their  primd  facie  natural  sense,  mean  issue  different  from 
those  who  have  been  spoken  of  before.  It  is,  we  think,  not  so 
accurate  to  say  that  the  word  "other"  excludes  those  mentioned 
before  as  to  sav  that  it  does  not  include  them.     The  solicitor- 

Seneral  argued  that  the  word  had  more  force  of  exclusion,  and 
[r.  Hall  Old  not  admit  that  it  had  so  much. 
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But  the  testator  has  been  here  speaking  of  the  event  of  the 
failure  of  the  issue  to  whom  he  had  previously  limited  estates, 
when  the  estate  which  he  created  by  the  penultimate  limitation 
would  vest  in  possession.  And  if  he  had  in  contemplation  that 
time  onlj',  the  issue  of  his  body,  who  had  by  supposition  died 
out,  and  all  and  every  other  the  issue  of  his  body,  would  together 
constitute  the  whole  of  the  issue  of  his  body.  It  is  a  very 
common  thin^  to  read  words  creating  an  estate  in  remainder, 
which  are  sucn  as  primd  facie  refer  to  the  expiration  of  the  pre- 
vious estate  (and  so  would  create  an  estate  contingent  till  that 
event  happened),  as  creating  a  vested  estate  in  remainder  from 
the  time  of  the  testator's  death :  cases  to  that  effect  will  be 
found  collected  in  1  Jarman  on  Wills,  3d  ed.,  p.  764,  They  are 
all  cases  in  which  some  violence  is  done  to  the  words  used  be- 
cause of  the  ffreat  convenience  of  making  the  estates  vested  in- 
stead of  contingent,  and  of  the  probability  that  the  construction 
really  effectuates  the  intention  of  the  testator,  and  we  think 
that  in  this  case  the  intention  of  the  testator  clearly  is  that  every 
one  of  the  other  issue  should  take,  and  if  it  is  necessary  in 
order  to  effectuate  that  intention,  we  think  the  court  are  fully 
justified  in  construing  the  word  "  other"  as  being  used  with 
reference  to  the  time  of  vesting  in  possession,  and  asa  word  not 
intended  to  be  operative  but  rather  intended  to  be  demonstra- 
tive; not  intended  to  produce  any  effect,  but  to  make  the  idea 
in  the  mind  of  the  testator  clearer,  an  intention  which  no  doubt 
it  fulfills  very  ill. 

The  Solicitor-General,  with  considerable  reason,  said  that  a 
decision  as  to  the  construction  of  one  will  can  rarely  be  a  guide  as 
to  the  construction  of  another  not  in  the  same  words,  but  it  seems 
*to  us  that  the  counsel  for  the  defendants  are  justified  in  [169 
their  contention  that  the  words  of  this  devise  are  so  similar  to 
those  used  in  the  will  set  out  in  the  special  verdict  in  BurchcU 
V.  Dcrdant  (*)  that  the  decision  of  the  House  of  Lords  in  that 
case  that  those  words  created  an  estate  tail  (the  reasons  for  which 
are  unfortunately  not  reported)  must  have  proceeded  on  some 
l)rinciple  applicable  to  the  present  case. 

But  the  main  argument  of  the  solicitor-general  was  that  it 
was  in  no  way  necessary  to  put  any  violence  on  the  words,  for 
that  full  effect  could  be  given  to  the  intention  of  the  testator  to 
give  an  estate  to  each  and  every  of  the  other  issue  without  con- 
struing the  words  as  creating  a  vested  estate  tail  general  which 
would  descend  to  and  vest  in  Sir  Francis,  the  third  baronet,  as 
heir  of  the  body  of  the  testator. 

Two  ways  in  which  this  might  be  done  were  suggested.  The 
firsfwas  by  construing  them  as  intended  to  create  an  estate  in 
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the  testator  and  the  heirs  of  his  body,  exclusive  of  those  heirs 
of  his  body  who  would  take  any  estate  under  the  previous  limi- 
tations in  the  will.  So  that  if  Sir  Francis,  the  third  baronet, 
had  had  a  son  and  a  daughter,  the  estate  tail  which  would  have 
been  suspended  till  the  birth  of  that  daughter  would  have  vested 
in  her,  subject  to  an  estate  tail  vesting  in  any  daughter  of  the 
son  who  miffht  thereafter  be  born  and  who  would  come  in  be- 
fore her,  which  again  would  be  subject  to  be  divested  on  the 
birth  of  a  niece,  the  daughter  of  her  brother,  if  she  had  one, 
and  so  on  as  long  as  any  male  issue  of  Sir  Francis  the  third 
existed.  This  the  solicitor-general  called  an  estate  in  special 
tail,  but  no  such  estate  ever  has  been  known  up  to  the  present 
time.  We  do  not  think  any  such  estate  could  be  created;  and 
we  think  it  impossible  to  suppose  that  the  testator  intended  to 
create  such  an  estate. 

The  other  mode  was  what  mv  brother  Bramwell,  in  his  judjr- 
ment  below,  states  was  what  ne  thinks  the  testator  probably 
wished  to  say,  though  he  thinks  he  did  not  say  it.  It  was  said 
we  ought  to  construe  this  word  "other''  as  meaning  that  an 
estate  m  tail  general  should  be  given  to  the  daughters  of  the 
sons  of  his  eldest  grandson,  or  those  who  were  the  heirs  of  their 
bodies  at  the  time  when  the  estates  in  tail  male  expired,  being 
170]  contingent  as  to  *the  person  who  was  to  take  till  that 
event  happened.  And  inasmuch  as  in  the  event  of  there  being 
more  than  one  such  daughter,  the  estate  would  be  divided 
amongst  them  as  co-heiresses,  contrary  to  the  testator's  express 
desire  to  prevent  the  dispersion  of  his  estates  among  several 
persons,  it  was  suggested  that  such  daughters  were  to  take  in 
succession,  and  on  failure  of  their  issue,  a  new  set  of  contingent 
limitations  were  to  be  implied,  which  in  the  events  that  have 
happened  would  have  been  forty-eight  in  number,  and  might 
have  been  many  more.  Perhaps  if  the  testator  had  given  in- 
structions to  an  able  conveyancer,  such  as  framed  the  earlier 
part  of  this  wull,  to  prepare  a  settlement  for  him  to  the  eftect 
which  my  Brother  Bramwell  suggests,  that  conveyancer  might 
have  been  able  to  frame  limitations  which  would  have  effectu- 
ated his  intentions.  It  would  not  have  been  easy,  and  the 
limitations  would,  when  expressed,  have  probably  been  very 
voluminous,  but  it  might  perhaps  have  been  done. 

But  we  think  when  we  are  asked  to  crowd  into  one  word 
"  other,"  the  whole  of  such  a  complicated  limitation  we  are 
asked  to  put  a  far  greater  strain  upon  the  word  than  can  be 
said  to  be  put  upon  it  by  adopting  the  construction  of  the  Court 
of  Exchequer. 

Moreover,  the  construction  contended  for  on  behalf  of  the 
plaintiff  makes  all  these  numerous  remainders  contingent,  whilst 
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the  other  construction  makes  one  vested  remainder,  which  alone 
is  a  strong  reason  in  favor  of  the  latter. 

We  therefore  think  that  the  judgment  below  should  in  this 
case  also  be  affirmed. 

Judgments  affirmed. 

Attorneys  for  plaintiffs :  Jennings. 

Attorney  for  defendants :  Gray^  Johnston^  ^  Mounsey. 


[Law  Reports,  8  Excliequer,  171.] 

♦Hirschman  v.  Budd.  [171 

April  16,  1873. 
BiU  of  ExcJiange — Alteration  in  Date — PUa  Denying  Acceptance. 

An  alteration  in  the  date  of  a  bill  of  exchange  payable  at  a  specified  period 
after  date  is  a  material  alteration  ;  and  where  the  bill  is  declared  upon  with  its 
altered  date,  the  defense  is  available  to  the  acceptor  under  a  traverse  of  the  ac- 
ceptance. 

Parry  v.  Nicholson  (18  M.  &  W.,  778)  discussed. 

Declaration  that  the  United  Wine  Growers  of  Hungary 
(Limited),  on  the  11th  day  of  October,  1872,  by  their  bill  of 
exchange  now  overdue,  directed  to  the  defendant,  required  him 
to  pay  to  them,  or  order,  71L  10s.  6d.  four  raonths  after  date; 
that  the  defendant  accepted  the  said  bill,  and  the  United  Wine 
Growers  of  Hungary  endorsed  it  to  the  plaiutilf,  but  the  defend- 
ant did  not  pay  the  same. 

Plea  traversing  the  acceptance  of  the  bill.    Issue. 

The  cause  was  tried  before  Martin,  B.,  at  the  Middlesex 
Sittings  in  Easter  Term  last.  The  bill  having  been  produced, 
and  appearing  to  be  dated  on  the  11th  of  October,  the  defend- 
ant proved  that,  when  originally  accepted  by  him,  it  bore  date 
the  1st  of  October,  and  that  after  it  had  been  so  accepted  and 
placed  in  circulation  the  date  had  been  altered  without  his 
knowledge  or  assent  from  the  1st  to  the  11th  of  October.  It 
was  objected  that  this  circumstance  should  have  been  specially 
pleaded,  but  the  learned  judge  ruled  that  it  was  open  to  the 
defendant  under  the  traverse  of  the  acceptance,  and  (the  jury 
having  found  that  the  alteration  had  been  made  after  the  bill 
had  been  accepted  and  issued,  and  had  never  been  assented  to 
by  the  defendant)  a  verdict  was  entered  for  the  defendant. 

J.  0.  Griffits  moved  for  a  new  trial  on  the  ground  of  misdi- 
rection. The  alteration  should  have  been  specially  pleaded. 
It  is  not  such  an  alteration  as  rendered  a  new  stamp  necessary, 
6  Eng.  BepI  46 


362  COURT  OF  EXCHEQUER.  [L.  R, 

1878  Hirschman  v.  Badd. 

nor  iB  it  the  alteratiou  of  a  part  of  the  bill  material  for  the  pur- 
poses of  pleading.  The  date  of  the  bill,  as  alleged  in  this  decla- 
ration, is  immaterial,  and  the  declaration  would  have  been 
proved  by  the  production  of  any  bill  for  the  specified  amount 
172]  payable  four  *months  after  date.  Parry  v.  Nicholson  (*)  is 
exactly  in  po^t;  and  the  remarks  of  Parke,  B.,  in  that  case  as 
to  the  immateriality  of  the  date  of  bills  described  as  in  the 
present  declaration  are  applicable. 

[Pollock,  J3.,  referred  to  Cock  v.  CoxwcU  (^  as  being  in  con- 
flict with  Parry  v.  Nicholson  (*).] 

The  latter  decision  is  the  later  in  date,  and  must  govern  ('). 

^BLLY,  C.  B.  There  should  be  no  rule  in  this  case.  The 
declaration  is  upon  a  bill  stated  to  have  been  accepted  by  the 
defendant  on  the  11th  of  October,  1872.  The  defendant, 
amongst  other  pleas,  traversed  the  acceptance.  The  bill,  when 
produced,  appeared  to  be  dated  on  the  11th  of  October;  but 
evidence  was  given  by  the  defendant  that,  when  he  accepted 
the  bill,  the  date  was  the  Ist  of  October,  and  he  therefore  de- 
nied that  he  ever  entered  into  the  contract  declared  on.  I  think 
it  was  open  to  him  to  do  so  under  the  traverse  of  the  acceptance, 
and  that  he  is  entitled  to  retain  the  verdict  entered  for  him  on 
that  issue.  If  the  declaration  had  been  on  the  bill  in  its  origi- 
nal form,  the  alteration  should,  no  doubt,  have  been  specially 
pleaded;  but  the  declaration  being  on  the  altered  bill,  no  spe- 
cial plea  was  required. 

But  then  we  are  pressed  with  the  authority  of  Parry  v.  Nich- 
olso,n  (*),  and  especially  with  the  observation  there  attributed  to 
Parke,  B.,  that  the  date  of  a  bill  is  immaterial.  Now,  there 
can  be  no  question  that  in  some  cases  the  date  would  be  imma- 
terial, and,  although  altered,  the  defendant  would  still  be  bound. 
In  Parry  v.  Nicholson  (*)  the  facts  are  not  clearly  stated ;  and 
the  decision  may  perhaps  be  supported  on  the  ground  that,  ac- 
cording to  the  evidence  there  given,  the  date  was  immaterial.  But 
I  cannot  think  that  the  learned  judge  could  have  laid  down  as  a 
general  principle  that  the  date  of  a  bill  is  not  material,  although 
it  may  have  been  true  as  to  the  particular  case;  and  the  cases 
lie  referred  to  do  not  by  any  means  bear  out  any  such  general 
proposition.  I  will  add,  especially  with  regard  to  Hemming  v. 
17a]  Trenery  (*),  on  *  which  he  bases  his  judgment,  that  it  was 
an  action  on  a  guarantee.  The  plea  was  nan  assumpsit.  Upon 
the  trial  it  was  proved  that  the  instrument  had  been  interlined; 

(^)  13  M.  &  W..  778.  V.  Nicholson.    In  the  former  case  the 

(*)  2  G.  M.  &  R.,  291.  date  was  alleged  as  part  of  the  deecrip- 

(')  The  declaration  In  Cock  v.  CoxtoeU  tion  of  the  bill. 

(1  C.  M.  &  R.,  201)  does  not  appear  to  (*)  0  A.  &  £.,  926. 

have  been  in  the  same  form  as  in  Forty 
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but  the  first  count  of  the  declaration  was  upon  it  iu  its  original 
form,  and  it  was  held  very  properly  that  the  defense  of  altera- 
tion ought  to  have  been  specially  pleaded. 

Martin,  B.  I  am  of  the  same  opinion.  I  cannot  think  that 
Parke,  B.,  can  ever  have  laid  down  generally  that  the  defense 
of  an  alteration  in  date  after  the  issue  of  a  bill  payable  after 
date  cannot  be  taken  advantage  of  under  the  plea  ot'non  accep  it 
Such  a  statement  is  in  direct  contradiction  to  the  case  of  Cock 
v.  CoxweU  (*) ;  and  the  whole  matter  is  fully  discussed  in  the 
notes  to  Master  v.  31Uler  (*),  where,  after  referring  to  the  case 
of  Parry  v.  Nicholson  ('),  the  author  lays  down  the  rule  to  bo 
that,  where  a  plaintift'  declares  upon  the  instrument  as  altered 
there  the  defendant  may  raise  any  available  defense  arising  out 
of  the  alteration  under  a  plea  denying  the  contract ;  but  where 
the  count  is  on  the  instrument  iu  its  origi^ial  state,  a  special 
plea  is  required ;  and  to  the  same  effect  is  a  passage  in  JByles 
on  Bills,  9th  ed.,  p.  315. 

Pollock,  B.  I  also  think  this  rule  should  be  refused.  The 
distinction  between  declarations  on  bills  in  their  original  and 
altered  forms  is  well  established.  In  the  former  case  an  alter- 
ation must  be  specially  pleaded.  In  the  latter  the  traverse  of 
the  acceptance  is  sufficient,  and  this  distinction  is  recognized  in 
the  text-books  —  for  instance,  in  BuUen  and  Leake,  Precedents, 
3d  ed.,  p.  632  —  and  is  supported  by  the  case  of  Cock  v.  Ooxwell 
(*),  which  was  not  referred  to  in  Parry  v.  Nicholson.  (*)  In  some 
cases  the  date  of  a  bill  may  be  immaterial,  and  may  therefore 
be  omitted  in  pleading  in  accordance  with  the  Common  Law 
Procedure  Act,  J852,  s.  49;  but  where  it  is  material,  and  is 
stated,  it  must  be  proved  as  pleaded. 

Bale  refused. 
Attorneys  for  plaintiff:  Harper^  Broady  &  Baliock. 


[Law  Reports,  8  Exchequer,  175.] 
May  6,  1873. 

♦Want  v.  Stallibrass.  [175 

Vendor  and  PurefMser^CondUioM  of  Sale—Waiver  of  Objections— Forfeiture  of 

Depoeit. 

The  defendant  (with  A.,  since  deceased)  sold  a  fann  to  the  plaintiff  under  condi- 
tions of  sale ;  by  the  3d  condition  it  was  stipulated  that  the  vendors  should  deliver 
an  abstract  of  title  within  seven  days,  and  "  all  objections  and  requisitions  not  stated 
in  writing  and  delivered  to  the  vendors'  solicitor  within  fourteen  days  from  the 

O  3  C.  M.  dp  B.,  291.  O  1  Smith,  L.  C,  6th  ed.  at  p.,  837. 

O  13  M.  &  W.,  778. 
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delivery  of  the  abstract  flball  be  coDBidered  as  waived,  and  in  tbia  respect  time 
shall  be  of  the  essence  of  the  contract ; "  and  by  the  14tb  condition,  "  if  the  pur- 
chaser sliall  fail  to  comply  with  these  conditions,  his  or  her  deposit  riiall  be  there- 
upon actually^forfeited  to  the  vendors/'  who  were  to  be  at  liberty  to  resell,  and 
recover  any  deficiency  and  the  cost  of  resale  from  the  purchaser.  The  plaintiff 
paid  a  deposit  of  800/.  An  al)6tract  of  title  was  delivered  within  seven  days  ; 
and  from  the  abstract  it  appeared  that  the  vendors  sold  as  trnstees  under  a  will 
which  devised  the  estate  to  them  on  trust  to  pay  the  income  to  F.  S.,  the  testator's 
son-in-law,  for  life,  or  to  permit  him  to  receive  the  same,  and,  after  his  decease, 
on  trust  to  sell  the  estate  and  hold  the  produce  "  upon  the  trusts  for  the  children 
of  the  said  F.  S.,  as  therein  mentioned ; "  it  was  further  stated  in  the  abstract  that 
F.  S.  would  join  in  conveying  the  property. 

It  was  objected  by  the  purchaser,  but  not  till  after  the  expiration  of  fourteen 
days  from  the  delivery  of  the  abstract,  that  F.  S.  bein^  still  alive,  the  vendors* 
power  of  sale  had  not  arisen. 

It  subsequently  appeared  that  the  trusts  of  the  will  as  to  the  produce  of  the 
sale  were  for  the  benefit  of  such  of  the  children  of  F.  S.,  by  H.  S.,  the  testator's 
daughter,  who  should  be  lining  at  testator's  death,  to  be  paid  to  them  at  twenty- 
on6,  or,  if  daughters,  at  twepty-one  or  on  marriage,  with  limitations  over  for  the 
benefit  of  survivors  on  the  death  of  any  child  under  twenty  one  or  before  mar- 
riage. There  were  eight  children  of  F.  8.  and  H.  S.  living  at  the  testator's  death, 
of  whom  some  had  since  married  and  settled  their  shares. 

In  an  action  brought  by  the  purchaser  to  recover  his  deposit : 

Held,  that  }ie  was  entitled  to  succeed  (by  Kelly,  C.  B.),  on  the  ground  tliat  no 
complete  abstract  had  been  delivered,  and  that  therefore  the  time  limited  for 
taking  objections  had  never  commenced  running  ;  (by  Martin  and  Pollock,  BB.), 
on  the  ground  that  the  14th  condition  did  not  apply  to  the  case  of  the  vendors 
being  unable  to  g^ve  a  good  title,  but  only  to  objectioDS  and  requisitions  which 
might  have  been  properly  enforced  against  a  vendor  who  luui  a  valid  title. 

Action  brought  to  recover  the  sura  pf  800/.,  being  the  depo8it 
paid  by  the  plaintifl^ou  the  purchase  by  him  of  an  estate  called 
Stone  FariD. 

At  the  trial  of  the  cause  before  Martin,  B.,  at  Westnninster, 
on  the  20th  of  November,  1872,  it  appeared  that  on  the  15th 
of  September,  1865,  the  defendant  and  his  co-trustee,  since 
176]  deceased,  *put  up  Stone  Farm  for  sale  by  auction,  subject 
to  certain  conditions,  which  (so  far  as  material)  were  as  follows: 

"  3d.  Within  seven  days  after  the  sale  the  vendors  will,  at 
their  own  expense,  deliver  to  the  purchaser  an  abstract  of  their 
title ;  all  objections  and  requisitions  not  stated  in  writing  and 
<lelivered  to  the  vendors'  solicitor  within  fourteen  days  from 
the  delivery  of  the  abstract  shall  be  considered  as  waived,  and 
in  this  respect  time  shall  be  of  the  essence  of  the  contract." 

12th.  "The  vendors, being  trustees  for  sale,  shall  not  be  re- 
quired to  enter  into  any  covenants  other  than  the  usual  covenants 
against  incumbrances,  nor  shall  they  be  required  to  obtain  the 
concurrence  of  any  one  interested  in  the  proceeds  of  the  sale." 

*'  14th.  If  the  purchaser  shall  fail  to  comply  with  these  con- 
ditions, his  or  her  deposit  shall  be  thereupon  actually  forfeited 
to  the  vendors,  who  shall  be  at  liberty  to  re-sell  the  property, 
either  by  public  auction  or  private  contract,  at  such  time  and 
place,  subject  to  such  conditions,  and  in  such  manner  as  they 
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shall  think  fit;  and  any  deficiency  in  price  on  the  re-sale,  and 
all  expenses  attending  the  same,  shall  immediately  afterwards 
be  made  good  to  the  vendors  by  the  defiiulter  at  this  present 
sale,  or  shall  be  recoverable  as  and  for  liquidated  damages/* 

The  defendant  was  the  highest  bidder  at  the  sum  of  1500^. ; 
he  signed  the  usual  agreement  to  complete  the  purchase  "  ac- 
cording to  the  particulars  and  conditions  of  sale,"  and  paid  the 
deposit  of  300Z. 
,  The  abstrtict  of  title  was  forwarded  to  him  on  the  18th  of 
September,  and  among  the  documents  of  title  abstracted  was 
the  will  of  William  Waylett,  under  which  the  vendors  purported 
to  sell  the  property.  !By  this  will  the  testator  devised  the  pro- 
perty in  question  to  the  vendors,  James  Stallibrass  and  John 
Stallibrass,  upon  trusts,  which  were  abstracted  in  the  following 
terms :  "  Upon  trust  that  thej-,  his  said  trustees,  or  the  survivor 
of  them,  or  the  heirs,  executors,  administrators,  or  assigns  of 
such  survivor,  should  pay  unto  his  son-in-law,  Frederick  Stalli- 
brass, the  annual  produce  or  income  arising  from  thp  said  trust 
estate,  or  permit  and  suffer  him  to  receive  and  take  the  same 
for  his  own  use  and  benefit  for  and  during  the  term  of  his  na- 
tural life  :  and  from  and  immediately  after  the  decease  of  the 
said  Frederick  Stallibrass,  upon  trust  *that  the  trustees  or  [177 
trustee  for  the  time  being  of  that  his  will  should,  with  all  con- 
venient speed,  absolutely  sell  and  dispose  of  the  said  trust  estate, 
either  together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  to  any  person  or  persons  whomsoever,  for  such 
price  or  prices  or  sum  or  sums  of  money  as  to  his  said  trustees 
or  trustee  for  the  time  being  should  seem  proper :  And  he 
thereby  directed  his  said  trustees  to  lay  out  and  invest  the  pro- 
ceeds, after  payment  thereout  of  all  his  just  debts  and  funeral 
and  te8tamenta;ry  expenses,  and  also  all  costs,  charges,  and  ex- 
penses of  and  relating  to  such  sale,  conversion,  and  investment, 
in  or  upon  some  of  the  public  stocks  or  funds,  or  on  Govern- 
ment security,  or  at  interest  on  freehold  security  in  Great  Britain, 
with  power  to  altef  or  vary  the  same,  and  should  stand  pos- 
sessed thereof  upon  the  trust  for  the  children  of  the  said  Frederick 
Stallibrass  as  therein  mentioned,"  the  trusts  for  the  children 
of  F.  Stallibrass  jiot  being  abstracted  ('). 


(^)  These  traats  were  to  pay,  assign,  of  them  being  a  son  or  sons  should  at- 

transfer,  and  make  over  the  trust  fund  tain  the  age  of   twenty-one  years,  or 

unto  or  for  the  benefit  of  all  and  every  bein^  a  daughter  or  daughters  should 

the  child  or  children  of  F.  Stallibrass  attain  that  a^e  or  be  married,  and  if 

by  the  testator's  daughter  Harriet  who  only  one  child  the  whole  to  be  so  paid, 

should  be  living  at  the  time  of  his  (the  &c.,  at  twenty-one,  or  if  a  daughter  at 

testator's)  decease,  such  payments,  &c.,  twenty-one  or  marriage ;  with  limita- 

to  be  made  among  them,  if  more  than  tions  over  to  the  survivors  in  the  event 
one,  in  equal  shares,  when  and  as  such         any  child  dying  under  twenty-one. 
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It  was  stated  in  the  margin  of  the  abstract  that  F.  StalUbrass 
would  join  in  conveying  the  property. 

No  objection  was  made  till  the  I3th  of  October,  when  it  was 
objected  on  behalf  of  the  plaintiff  that,  the  tenant  for  life  being 
still  alive,  the  power  of  sale  had  not  yet  arisen,  and  the  vendora 
could  therefore  make  no  title.  The  vendors  replied  that  the 
objection  came  too  late,  but  also  that  it  was  unsound.  Some 
correspondence  ensued,  which  ended  in  December,  1865,  but 
no  step  was  taken  on  either  side  until  the  15th  of  September, 
1871,  when  the  plaintiff  issued  a  writ  (but  did  not  serve  it)  to 
178]  save  the  Statute  *of  Limitations.  This  writ  was  renewed 
01  the  14th  of  March,  1872,  and  on  the  14th  of  June  the  plaint- 
iff demanded  the  return  of  his  deposit. 
.  A  verdict  was  taken  for  the  plaintiff  for  300^.  with  leave  to 
the  defendant  to  move  to  enter  a  verdict  for  liim,  on  the  ground 
that  the  plaintiff  did  not  deliver  any  objections  or  requisitions 
in  writing  to  the  defendant's  abstract  of  title  within  the  time 
limited  by  the  conditions  of  sale  in  that  behalf,  and  that  the 

Elaintiff's  deposit  for  which  this  action  was  brought  thereby 
ecame  forfeited  to  the  defendant,  and  that  the  facts  proved  at 
the  trial  disclosed  no  cause  of  action  in  the  plaintiff;  and  if  the 
court  should  be  of  opinion  that  the  plaintiff  was  entitled  to  re- 
cover, the  court  was  to  say  whether  the  plaintiff  was  entitled  to 
recover  any  and  what  sum  beyond  the  deposit  for  which  the  ac- 
tion was  brought.     A  rule  having  been  obtained  accordingly, 

April  26,  James,  Q.C.,  and  Dixon,  showed  cause.  First,  there 
can  be  no  doubt  that,  in  fact,  the  power  of  sale  had  not  arisen, 
the  tenant  for  life,  on  whose  decease  it  was  to  come  into  opera- 
tion, being  atill  alive :  Mosley  v.  Hide  (').  Even  a  decree  of  the 
Court  of  Chancery  could  not  have  made  the  sale  valid :  BlackloiB 
V.  Laws  ^)  \  JoknsCone  V.  J3aber  i^} ;  and  thecoucurrenceof  the  ten- 
ant for  life  could  only  bind  himself  If  this  is  so,  the  condition 
does  not  apply,  for  the  condition  only  has  reference  to  imperfec- 
tions in  the  title  as  deduced  in  the  abstract,  not  to  eases  where  the 
abstract  shows  affirmatively  that  the  vendor  has  no  title  to  sell 
or  convey.  Such  an  abstract  is  merely  illusory,  and  it  is  as  if 
A  purported  to  sell  property,  and  furnished  an  abstract  which 
showed  a  title  in  X;  it  would  not  enable  the  purchaser  to  pre- 
nd  tender  a  conveyance.  If  the  condition  would  deprive 
lintiff  of  his  right  to  claim  a  return  of  the  deposit,  it  would 

a  daagliter)  unm&rrled ;  and  were  living  eiglit  cliildren  of  Frederick 
rovlsiona  lor  maintenance  and  and  Harriet  Slallibrass ;  that  all  tlies« 
rment.  children  Lad  attained  twenty^one,  and 
0  appeared,  npon  tlie  argument  that  three  of  tiie  dHurlilttra  were  mar- 
rule,  that  at  tlie  deatU  of  the  ried,  and  had  settled  their  uharea. 
(which  happened  in  1652)  there 
17  Q.  B.,  91 ;  20  L.  J.  (Q.B.),  58».  (*)  3  Hare,  40.       (")  8  Beav.,  233. 
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also  oblige  him  to  pay  the  rest  of  his  purchase-monoy,  and  to 
take  a  conveyance  from  persons  who  had  absolutely  no  title  to 
convey.  No  authority  can  be  cited  where  such  an  effect  has 
been  given  to  a  condition  in  this  form,  which  is  meant  to  meet 
the  case  of  formal  and  technical  objections,  but  not  to  entrap  a 
purchaser  into  performance  of  a  contract  the  consideration  for 
which  has  wholly  *faiied.  Secondly,  the  abstract  was  [179 
incomplete,  in  which  case  also  the  condition  does  not  apply.  An 
abstract  ^^  is  complete  whenever  it  appears  that,  upon  certain  acts 
done,  the  leeal  &nd  equitable  estates  will  be  in  the  purchaser  " 
(per  Lord  Eidon,  in  Lord  Braybroke  v.  Inskip  (') ;  but  here,  as 
in  the  similar  case  of  Lewin  v.  Guest  ('),  where  the  abstract  was 
on  that  ground  held  insufficient,  ^'the  title  itself  was  out  of  the 
vendor,"  and  "was  not  outstanding  in  any  persons  who  were 
trustees  for  the  vendor,  or  whom  the  vendor  had  any  means  of 
compelling  to  concur"  in  making  the  title  good,  or  indeed  who 
could  have  possibly  made  the  title  good.  The  abstract  was 
therefore  illusory.  Further,  in  abstractinff  a  will,  "  the  limita- 
tions and  uses  should,  be  accurately  stated ;  "if  there  are  any 
trusts  they  should  be  stated;  "  "all  modifications  (of  a  devise) 
by  proviso  or  otherwise  should  be  accurately  stated; "  Suffd. 
Vend.  &  Pur.,  14th  ed.,  pp.  408,410.  All  the  documents  which 
the  vendor  has  should  be  fully  abstracted :  Blackburn  v.  Smith  ('). 
If  a  material  clause  of  an  abstracted  document  is  omitted 
from  the  abstract,  the  abstract  is  incomplete ;  Oakden  v.  Pike  {*). 
Here  the  trusts  of  the  will  in  favor  df  the  children  of  the  ten- 
ant for  life  were  omitted,  and  the  clause  of  the  will,  as  it  now 
appears,  shows  how  material  it  was  that  the  trusts  should  have 
been  abstracted  in  full.  Time,  therefore,  never  began  to  run 
under  the  condition  :  Hobson  v.  Bell  (*). 

Kingdom^  Q.C.,  and  Tapping,  in  support  of  the  rule.  The  ab- 
stract was  perfect;  it  is  not  necessary  that  every  clause  should  be 
set  out  in  full ;  it  is  sufficient  if  the  effect  is  given  :  Dart,  Vend. 
&  Pur.,  4th  ed.,  p.  115  ;  and  it  cannot  be  denied  that  the  state- 
ment that  the  trusts  were  for  the  benefit  of  the  children  of  P. 
Stallibrass  gave  quite  sufficient  inforination  to  enable  the  pur- 
chaser to  take  his  objection.  He  is,  therefore,  now  precluded 
from  raising  this  obiection,  not  having  made  it  within  the  time 
limited  by  the  conditions  of  sale.  "The  purchaser  may,  by  his 
contract,  preclude  himself  from  objecting  that  the  consent  of  a 
specified  person  is  necessary,  or  that  the  sale  is  a  breach  of 
trust:  "  Dart,  Vend.  &  Pur.,  4th  ed.,  p.  971,  citing  Micholls  v. 

« 

(«)  8  Ves.,  at  p.  486.  (*)  34  L.  J.  (Cli.),  030. 

(•)  1  Ru88.,  325.  at  p.  329.  .(')  2  Beav.,  17. 
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180]  Corbeit  (*) ;  see  also  *31urrell  v.  Goodyear  (^.  Moreover  a 
good  title  eould  have  been  made  under  the  Leases  and  Sales  of 
Settled  Estates  Act  19  &  20  Vict  c.  120  :  In  re  ShephearcPs  Settled 
Estate.  0  Car.  adv.  vull. 

May  6.    The  following  judgments  were  delivered : 

Kelly,  C.B.  The  plaintift'in  this  case  seeks  to  recover  the 
sum  of  300^.,  a  deposit  paid  upon  the  sale  by  auction  of  an 
estate  called  Stone  Farm,  the  plaintiff  being  the  highest  bidder, 
the  defendant  the  vendor.  By  the  conditioiA  of  sale,  the 
vendors  were  to  deliver  an  abstract  of  title  within  seven  days, 
and  all  objections  and  requisitions  not  stated  in  writing  and  de- 
livered to  the  vendors'  solicitors  within  fourteen  days  of  the 
delivery  of  the  abstract  were  to  be  considered  as  waived;  and 
time  was  to  be  of  the  essence  of  the  contract.  Further,  the 
vendors  were  not  to  be  required  to  obtain  the  concurrence  of 
any  one  interested  in  the  proceeds  of  the  sale. 

An  abstract  was  delivered  by  the  vendors  within  the  seven 
days,  by  which  it  appeared  that  one  Waylett  had  devised  the 
estate  to  trustees,  of  whom  the  defendant  was  the  survivor,  in 
trust  for  his  son-in-law  Frederick  Stallibras,  for  his  life,  an<l 
"from  and  immediately  after  the  decease  of  the  said  Frederick 
Stallibrass,"  upon  trust  that  the  trustees  should  with  all  con- 
venient speed  sell  or  dispose  of  the  trust  estate,  and  invest  the 
proceeds  and  stand  possessed  thereof,  "  upon  the  trusts  for  the 
children  of  the  said  Frederick  Stallibrass  as  therein  mentioned." 
It  is  clear  that  the  pretended  title  as  it  thus  appeared  on  the 
abstract,  was,  in  fact,  no  title  at  all,  inasmuch  as  it  being  stated 
in  the  abstract  that  Frederick  Stallibrass  was  still  alive,  the 
trustees  had  no  power  to  sell  the  estate  and  could  confer  no  title 
to  it  on  the  plaintiff.  The  cases  cited  at  the  bar  of  Blacklow  v. 
Laws  (*) ;  Johnstone  v.  Baber  (*^ ;  Mosely  v.  Hide  (•),  are  conclu- 
sive to  this  effect.  I  am  of  opmion,  therefore,  that  it  was  com- 
petent to  the  plaintiff  at  once  to  throw  up  the  contract  and  pro- 
ceed to  recover  his  deposit  back. 

The  defendant,  however,  contends  that  the  abstract  having 
been  delivered  within  the  seven  days,  the  plaintiff  was  bound  to 
181]  niake  *his  objection  within  the  fourteen  days,  which  he 
certainly  did  not.  This  might  have  been  so  if  the  title  disclosed 
had  been  merely  a  defective  title,  where,  upon  objection  made, 
defects  could  have  been  supplied ;  but  where  the  abstract,  which 
ought  to  set  forth  a  primdjacie  good  title,  shows  in  express  terms 

(»)  8  D.  J.  &  S.,  18.  O  2  Hare,  40. 

(■)  1  D.  F.  &  J.,  482 ;  29  L.  J.  (Oli.),        (»)  8  Beav.,  283. 
425.  (•)  17  Q.  B.,  91 ;  20  L.  J.  (Q.B.)  539 

(•)  Law  Rep.,  8.  Eq.,  671. 
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that  the  vendor  has  no  power  to  make  a  title  at  all,  it  is  not  a 
case  for  objection  and  answer,  bat  the  abstract  at  once  enables 
the  purchaser  to  say  that  the  vendor  has  broken,  or  has  no 
means  of  performing,  his  contract,  and  that  he  is  entitled  to  the 
return  of  his  deposit. 

But  the  vendor  also  contends  that  he  has  set  forth  enough  of 
the  will  of  Waylett  in  the  abstract  to  show  that,  the  remainder 
being  devised  to  children,  it  is  possible  that  they,  by  concur- 
ring in  the  conveyance,  may  make  the  title  good.  But  to  this 
the  answer  is  two-fold.  First,  that  he  does  not  show  upon  the 
abstract  that,  even  if  the  concurrence  of  remaindermen  could 
make  a  good  title,  there  are  any  children,  remaindermen,  to  con- 
cur; and  next,  and  chiefly,  the  pretended  abstract  is  in  effect 
no  abstract  at  all,  and  so  no  abstract  can  be  said  to  have  been 
delivered  within  the  seven  days.  This  appears  from  the  author- 
ities cited  on  both  sides.  Mr.  Dart,  relied  upon  by  the  defend- 
ant, lays  it  down  that  an  abstract  "as  perfect  as  the  vendor 
could  furnish  it  at  the  date  of  delivery^  although  it  might  be  of 
a  defective  title,  is  good,  if  it  states  with  sufficient  fulnesa  the 
effect  of  every  instrument  that  constitutes  the  title.''  But  here 
the  instrument  that  constituted  the  title  was  the  will,  and  the 
only  clause  in  it  fully  set  forth  showed  that  the  trustees  had  no 
power  to  sell;  and  the  clause  containing  the  devise  of  the  remainder 
to  the  children  was  not  fully  set  forth,  but  merely  showed  that 
it  was  left  to  the  children  of  Frederick  Stallibrass  and  the  clause, 
as  now  appearing  upon  the  whole  will  coming  before  the  court, 
gives  the  remainder  to  children  of  F.  Stallibrass  by  the  daugh- 
ter of  the  testator,  but  only  such  as  should  be  living  at  his 
death  and  should  attain  the  age  of  twenty-one ;  and  the  abstract 
is  silent  as  to  whether  there  were  any  such  children,  or  whether 
any  were  living  at  the  testator's  death,  or  ever  attained  the  age 
of  twenty-one.  Therefore  this  instrument,  the  will,  being  in 
the  possession  of  the  vendor,  was  not  stated  with  sufficient  ful- 
ness ;  and  so  the  abstract  was  not  as  perfect  as  the  vendor  could 
furnish  it,  and  so  was  not  sufficient.  Then  the  case  of  Oakden  v. 
Pike  (*),  ♦cited  for  the  plaintiff,  shows  that  the  omission  [182 
of  a  clause  in  a  will,  if  material,  vitiates  the  abstract,  and  that 
an  abstract  which  is  incomplete  is  not  an  abstract  at  all,  within 
the  meaning  of  the  condition.  Here  then,  the  abstract  having 
shown  that  the  sale  was  unauthorized,  a  good  title  could  have 
been  made,  if  at  all,  only  by  the  children  of  the  marriage  who 
bad  survived  the  testator  and  attained  the  age  of  twenty-one, 
becoming  parties  to  the  conveyance;  and  the  abstract,  by  omit- 
ting this  portion  of  the  clause,  gave  the  purchaser  no  oppor- 
tunity of  requiring  information  whether  there  were  any  such 

(')  34  L.  J.  (Cli.),  620. 
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children,andwhetherif  there  were,  they  were  ahle  and  willingto 
become  parties  to  the  conveyance.  And,  though  unnecessary  to 
the  decision  of  this  case,  I  may  observe  that  now  thai  the  facts  are 
before  us,  it  appears  that  there  were  children  of  the  marriage 
who  survived  the  testator,  and  had  all  attained  Hie  age  of  twenty- 
one  ;  but  one  or  more  of  them  have  settled  their  shares,  giv- 
ing interests  to  their  children  who  are  under  age  or  who  may 
come  into  existence  hereafter,  but  are  yet  unborn.  So  that 
upon  the  whole  evidence  it  is  impossible  for  the  defendant  to 
make  a  good  title. 

Pollock,  B.  (*).  The  plaintiff  in  this  action  seeks  to  recover 
from  the  defendant  the  sum  of  300^.,  which  was  paid  by  him  on 
the  15th  of  September,  1865,  as  the  deposit  on  the  purchase  of 
an  estate  called  Stone  Farm,  which  the  defendant  on  that  day 
sold  by  auction,  and  for  which  the  plaintift'  was  the  highest 
bidder.  'Ihe  ground  upon  which  the  plaintiff  alleges  that  he 
is  entitled  to  recover  is,  that  the  defendant  has  failed  to  make 
a  good  title  to  the  estate  so  sold.  The  defendant's  answer  is 
two-fold.  He  says,  first,  that  there  is  no  valid  objection  to  the 
title;  and,  secondly,  that  even  if  this  be  so,  and  that  he,  the 
defendant,  could  not  enforce  the  sale  by  specific  preformance, 
or  call  on  the  plaintiff  to  pay  the  balance  of  the  purchase-money, 
yet  the  plaintiff  has  forfeited  his  deposit  by  failing  to  comply 
with  the  conditions  of  sale. 

With  respect  to  the  first  contention  on  the  part  of  tlie  defend- 
ant the  facts  are  these :  The  defendant  was  devisee  under  the 
will  of  William  Waylett,  who  devised  the  estate  in  question  to 
the  defendant  upon  trust  to  pay  to  the  testator's  son-in-law, 
183]  *Frederick  Stallibrass,  during  his  lifetime,  the  annual  in- 
come arising  from  the  said  estate ;  and  after  the  decease  of  the 
said  Frederick  Stallibrass,  to  sell  the  said  estate  and  pay  the  pro- 
ceeds to  the  children  of  the  said  Frederick  Stallibrass.  At  the 
time  of  the  sale  Frederick  Stallibrass  and  his  children,  eight  in 
number  and  all  of  age,  were  alive.  Under  these  circumstances 
it  seems  clear  that  tne  defendant  had  no  such  title  to  the  estate 
lis  he  could  have  compelled  the  plaintiff  to  accept,  and,  con- 
sequently, no  action  could  have  been  maintained  for  the  balance 
of  the  purchase-money.  This  proposition  is  thoroughlv  estab- 
lished by  the  cases  cited  for  the  plaintift' of  J5/acAtoic  v.  hawsi^)^ 
Johnstone  v.  Baber  (^),  and  Moslcy  v.  Hide,(^) 

The  defendant's  second  contention  is  based  upon  the  con- 
ditions of  sale,  which,  in  so  far  as  they  are  material,  are  as 
follows :  [The  learned  judge  stated  the  conditions  set  forth 
above.]     vVhere  personal  property  is  Sold,  it  is  not  usual  to  add 

(^)  Martin,  B.,  concurred  in  this  jud^rment. 
O  3 Hare,  40.  P)  8  Beav.,  238.  (')  17  Q.  B.,  91 ;  20  L.  J.  (Q,B),  509. 
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any  condition  of  sale  respecting  the  title  of  the  vendor;  and  in 
the  absence  of  any  express  stipulation,  if  the  vendor  cannot  per- 
form his  part  of  the  contract,  the  same  ground  that  entitles  the 
vendee  to  resist  payment  of  the  whole  price  entitles  him  also  to 
recover  back  any  deposit  he  may  have  made  in  part  payment 
thereof,  on  the  ground  that  there  has  been  a  total  failure  of  con- 
sideration. In  the  case,  however,  of  real  property,  the  title  to 
which  is  a  matter  requiring  professional  learning,  an  estate 
cannot  change  hands  by  sale  without  the  interchange  between 
the  solicitors  of  the  vendor  and  vendee  of  what  are  commonly 
known  as  an  abstract  of  title,  and  objections  to  or  requisitions 
thereon.  Every  vendor  of  freehold  property  is  bound  to  furnish 
to  the  intended  purchaser  an  abstract  of  all  the  deeds,  wills,  and 
other  instruments  which  have  been  executed  with  respect  to  the 
land  in  question  during  the  last  sixty  years ;  and  if  this  is  not 
done  by  a  perfect  abstract,  the  vendee  may  object  or  require 
further  information.  The  very  statement  of  this  practice  shows 
the  necessity,  where  there  is  a  sale  by  auction  of  real  property, 
for  conditions  similar  to  those  embodied  in  the  present  contract 
for  sale;  and  it  may  well  be  that  these  may  be  so  framed  as  to 
entitle  a  vendor  to  retain  the  deposit,  although  he  cannot  en- 
force the  contract  against  the  vendee.  In  this  case  the  abstract 
*of  title  which  was  furnished  by  the  defendant  as  vendor,  [184 
after  bringing  down  the  title  to  William  Waylett,  the  testator, 
recited  the  terms  of  his  will  as  follows:  [The  learned  judge 
stated  the  passage  of  the  abstract  set  forth  above.] 

This  abstract  was  sent  to  the  plaintiff's  solicitor  on  the  18th 
of  September,  1865,  and  no  objection  to  it  was  delivered  until 
the  13th  of  October,  when  more  than  fourteen  days  had  elapsed. 

On  the  part  of  the  plaintiff  it  was  contended  that  this  abstract 
was  insufiicient;  first,  because  it  showed  that  the  defendant 
could  not  give  a  good  title  duringthe  lifetimeof  F.  Stallibrass; 
and  seconaly,  because  it  failed  to  disclose  the  real  title  of  the 
defendant,  inasmuch  as  it  did  not  state  that  there  were  any 
children  of  F.  Stallibrass  living. 

If  the  only  question  for  our  determination  were  whether  the 
abstract  was  sufficient,  I  should  incline  to  think  that  it  was. 
The  first  objection,  that  it  disclosed  a  faulty  title,  is  met,  in  my 
opinion,  by  the  answer,  that  provided  a  vendor  gives  a  true 
abstract  of  the  title  which  he  has  at  the  time,  the  abstract  is 
good,  although  the  title  shown  by  it  is  bad,  and  for  this  the 
ruline  of  Rolfe,  B.,  afterwards  upheld  by  this  court,  in  the  case 
o{  BUickbumv.  SmUh(^)  is  a  sufficient  authority.  As  to  the 
second  objection,  the  reference  in  the  abstract  to  the  will  of 
"William  Waylett  and  the  trust  created  thereby  for  the  children 

0)  2  Ex.,  783 ;  18  L.  J.  (Ex.),  187. 
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of  F.  Stallibrass, "  as  therein  mentioned/'  in  ray  view  sufficiently 
called  the  attention  of  the  vendee  to  the  trusts  created  by  the 
will  to  call  on  him  to  make  objections  or  requisitions,  and  re- 
move this  case  from  the  ground  of  decision  acted  upon  in  the 
cases  of  Hobson  v.  BelH^S  and  Oakden  v.  .Plke.(^ 

But  I  do  not  think  it  necessary  for  us  to  pronounce  any 
opinion  upon  either  of  these  objections,  because  tlve  question 
here  is,  not  whether  the  abstract  was  sufficient  (the  words 
"  sufficient  abstract "  are  not  used  in  the  conditions  of  sale) ; 
the  question  is,  has  the  plaintiff  by  any  default  on  his  part,  or 
breach  of  the  conditions  of  sale,  debarred  himself  from  his  right 
to  reject  the  insufficient  title  profered  to  him  and  to  recover 
back  his  deposit.  The  language  of  the  3d  condition  is  not  that 
185]  if  the  purchaser  *does  not  deliver  his  objections  or  re- 
quisitions within  fourteen  days  he  is  to  forfeit  his  deposit,  or  be 
taken  to  have  failed  to  comply  with  the  conditions  of  sale,  but 
that  by  such  non-delivery  within  the  specified  time  all  objections 
and  requisitions  "  shall  be  considered  as  w^aived ;"  and  if  the 
defendant's  contention  were  correct,  it  would  follow  that  the 
plaintiff,  by  not  objecting  within  the  stipulated  time,  waived  all 
objections  to  title,  and  must  not  merely  forfeit  the  deposit,  but 
accept  and  pay  for  the  estate. 

Now  the  right  of  a  vendee  to  a  good  title  is  a  right,  not 
merely  growing  out  of  the  agreement  between  the  parties,  but 
is  given  by  the  law.  This  is  affirmed  by  Lord  St.  Leonards  in 
his  work  on  Vendors  and  Purchasers,  ch.  9,  s.  1  (14th  ed.,  p. 
837),  and  is  supported  by  the  case  of  MaU  v.  BeUy  (^),  and  it 
would  be  putting  a  most  unreasonable  construction  upon  the 
conditions  of  sale  to  hold  that  the  vendee,  by  failing  to  object 
to  the  abstract  within  the  stipulated  time,  not  merely  waived 
any  requirement  as  to  further  information  or  further  security, 
which  he  might  have  properly  enforced  against  a  vendor  who 
had  a  valid  title,  or  one  capable  of  being  made  valid,  but  that 
he  became  liable  to  accept  a  title  wholly  bad,  when  the  very 
basis  of  the  contract,  apart  from  the  conditions  of  sale,  was  that 
the  vendor  was  bound  to  give  a  good  title. 

The  case  has  been  most  carefully  argued,  but  no  authority 
has  been  cited  for  the  proposition,  nor  do  I  think  it  is  tenable. 

The  basis  of  the  contract  is  that  the  vendor  has  a  title,  and 
although  parties  might  by  their  conditions  of  sale  waive  even 
this,  I  do  not  think  the  plaintiff  has  done  so ;  on  the  contrary, 
it  appears  to  me  that  by  failing  to  give  any  objection  or  requi- 
sition within  the  stipulated  time  he  cannot  be  taken  to  have 
waived  that  which  was  the  foundation  of  the  whole  contract,  and 

(»)  2  Beav.,  17.  (*)  34  L.  J.(Cli.),  620. 

O  4  M.  &  Of.,  410. 
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which  ou  the  face  of  the  defendarft's  own  abstract  is  shown  not 
to  exist.  The  rule  to  set  aside  the  verdict  for  the  plaintiff  ought 
therefore  to  be  discharged.  Hule  discharged. 

Attorneys  for  plaintiff:    WUkall  ^  Compton.  '^ 

Attorney  for  defendant :  3f.  K.  Braund. 


[Law  Reports,  8  Exchequer,  186.] 
April  28, 1873. 

♦Slater  v.  Jones.  [186 

Capes  v.  Ball. 

Bankruptcy  Act,  1809,  s.  120 — Besolution  to  accept  Composition — Pleading, 

A  resolution  under  the  Bankruptcy  Act»  1869,  ei  126,  by  the  requisite  majority 
of  creditors  to  accept  in  satisfaction  from  the  debtor  a  composition  upon  the  debts 
due,  payable  at  a  future  time  or  by  instalments,  may  be  pleaded  in  bar  to  an 
action  for  the  original  debt,  brought  before  any  default  on  the  debtor's  part  by  a 
creditor  bound  by  the  resolution. 

Edwards  v.  Coombe  (Law  Rep.,  7  C.  P.,  519);  In  re  Hatton  (Law  Rep.,  7  (7h., 
723;,  discussed. 

Slater  v.  Jones.  Declaration  by  the  trustee  under  proceedings 
for  liquidation  by  arrangement  of  George  Piggott  and  Edmund 
Smith,  on  a  bill  of  exchange  accepted  by  the  defendant,  and  in- 
dorsed by  the  drawers  to  George  Piggott  and  Edmund  Smith 
before  the  presentation  of  the  petition  for  liquidation. 

Plea,  that  before  .the  said  bill  was  due  the  def  n^an 
summonnd  a  meeting  of  his  creditors  in  the  manner  prescribed 
by  the  Bankruptcy  Act,  1869,  after  due  notice,  and  the  requisite 
majority,  by  an  extraordinary  resolution,  resolved  "  that  a  com- 
position of  six  shillings  in  the  pound  on  the  amount  of  the  de- 
fendant's debts,  whereof  two  shillings  should  be  payable  in  four 
months,  and  two  shillings  in  eight  months,  and  two  shillings  in 
twelve  months  from  the  complete  registration  of  the  resolution, 
should  be  accepted  in  satisfaction  6f  the  debts  due  from  the  de- 
fendant to  his  creditors  respectively ;"  averment  of  compliance 
with  all  the  provi«ions  of  the  Bankruptcy  Act,  1869,  and  that 
all  things  were  done,  Ac,  necessary  to  make  the  said  resolution 
binding  on  all  the  creditors  of  the  defendant,  including  the 
plaintin ;  and  to  make  the  said  composition  a  bar  to  the  causes 
of  action  pleaded  to. 

Replication  that  the  time  for  the  payment  of  any  part  of  the 
Baid  composition  had  not  elapsed,  and  no  part  of  the  same  had 
been  tendered  or  paid  to  the  plaintiff. 

Demurrer  and  joinder. 
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Capes  V.  Ball.  Declaration  by  indorsee  against  acceptor  of  a 
bill  of  exchange. 

187]  *Plea,  that  after  accepting  the  said  bill  the  defendant, 
in  conformity  with  the  provisions  of  the  Bankruptcy  Act,  1869, 
presented  a  petition  for  liquidation  by  arrangement,  and  at  a 
general  meeting  of  creditors,  a  resolution  was  passed  by  the 
requisite  majority  "agreeing  to  accept  a  composition  of  one 
shilling  in  the  pound  from  the  defendant,  to  be  paid  within  three 
months  after  the  final  registration  of  the  resolution ; "  averment 
of  compliance  with  all  the  provisions  of  the  Bankruptcy  Act, 
1869,  and  that  all  things,  Ac,  happened  to  bind  the  plaintifl'; 
and  that  the  said  composition  was  not  payable  at  the  commence- 
ment of  the  action,  nor  is  the  same  now  payable. 

Demurrer  and  joinder. 

The  Bankruptcy  Act,  1869  (32  &  33  Vict.  c.  71),  s.  126,.enacts 
that  "the  creditors  of  a  debtor  unable  to  pay  his  debts  may, 
without  any  proceedings  in  bankruptcy,  by  an  extraordinary 
resolution,  resolve  that  a  composition  shall  be  accepted  in  satis- 
faction of  the  debts  due  to  them  from  the  debtor The 

provisions  of  a'composition  accepted  by  an  extraordinary  rosohi- 
tion,  in  pursuance  of  this  section,  shall  be  binding  on  all  the 
creditors  whose  names  and  addresses,  and  the  amounts  of  the 
debts  due  to  whom  are  shown  in  the  statement  of  the  debtor 
produced  to  the  meetings  at  which  the  resolution  was  passed, 
but  shall  not  prejudice  or  affect  the  rights  of  any  other  creditors." 

Thesigerj  in  support  of  the  demurrer  to  the  replication  in  Slater 
V.  JoneSy  contended  that  it  was  no  answer  to  the  plea,  inasmuch 
as  the  composition  resolution  was  itself  a  satisfaction  of  the 
debt,  and  although  upon  default  in  payment  of  an  instalment 
an  action  could  be  maintained  for  the  original  debt,  according 
to  the  cases  oi  Edwards  v.  Coombe  (*)  and  In  re  Hatton  ('),  still 
until  default  no  action  could  be  brought.  This  was  clearly 
the  opinion  of  Willes,  J.,  in  Edwards  v.  Goombe  (*),  and  is  not 
inconsistent  with  the  judgments  of  James  and  Mellish,L.JJ., 
In  Re  Hatton.  (^) 

JR.  H.  Reidj  contri.  The  cases  cited  show  that  after  default 
an  action  can  be  maintained  for  the  original  debt.  But  if  so, 
the  composition  resolution  cannot  be  pleadednn  bar,  even  be- 
188]  fore  ^default.  For  if  pleadable  now,  the  effect  would  be 
to  extinguish  the  debt  according  to  the  principle  laid  down  in 
Ford  v.  Beech  {*)  that  a  right  of  action  once  suspended  is  gone 
altogether.  There  is  no  injustice  in  holding  that  the  mere 
resolution  cannot  be  pleaded,  as  in  any  instance  in  which  an 
action  was  improperly  brought,  the  Court  of  Bankruptcy  would 

O  Law  Rep.,  7  C.  P.  519.  O  Law  Rep.,  7  C.  P..  at  p.  522. 

O  Law  Rep.,  7  Cb.,  723.  O  11  Q.  B.,  852 ;  17  L.  J.  (Q.B.),  111 
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restrain  the  plaintiff  by  injunction.  The  resolution  is  by  the  act 
of  1869  put  in  the  place  of  the  composition  deed  under  the  act 
of  1861,  and  such  a  deed  could  not  bo  pleaded  unless  it  con- 
tained a  release  in  terms  or  words  equivalent  to  a  release. 
Ipslones  Park  Iron  Company  v.  Paiiinson  (A\  Clarke  v.  Williams  (^). 

Thesiffer  in  reply.  The  doctrine  of  Irbrd  v.  Beech  (')  is  in- 
applicable. There  is  nothing  to  prevent  a  man  being  debarred 
from  suing  for  his  debt  under  one  set  of  circumstances  and  yet 
capable  of  suing  for  it  under  another.  For  instance,  suppose  a 
plaintiff  had  assigned  his  debt  to  a  person  who  gave  notice  to 
the  defendant,  and  then  sued  for  it.  The  defendant  would  have 
a  good  answer  on  equitable  grounds;  see  Jeffs  v.  Day  (*) ;  and 
yet,  as  Blackburn,  J.,  points  out  in  his  judgment  (at  p.  374),  in 
that  case,  if  the  debt  revested  the  creditor  would  have  a  right  to 
sue,  and  the  judgment  for  the  defendant  in  the  first  action  could 
not,  under  such  circumstances,  be  successfully  pleaded  as  res 
judicata :  Phillips  v.  Ward  (*) ;  Walker  v.  NevilL  (^)  It  is  true 
that  no  deed  under  s.  192  of  the  Bankruptcy  Act,  1861,  with- 
out a  release  and  equivalent  words,  was  pleadable.  But  in  con- 
struing the  statutory  resolution  under  the  present  act,  the  de- 
cisions on  the  language  of  the  deeds  executed  under  the  former 
act  are  no  guide. 

[B  RAM  WELL,  B.,  referred  to  Good  v.  Cheesman  (^)  and  Starkie 
on  Evidence,  vol.  ii.  p.  17,  tit.  Accord,  as  showing  that  the  mere 
composition  resolution  might  be  pleadable  in  bar  until  default.] 
wood  Hill  argued  for  the  plaintiff  in  Capes  v.  Ball^  and 
referred,  in  addition  to  the  cases  relied  on  by  Reid,  to  Pay  v. 
Jones  (^). 

Haselfooty  contri,  was  not  called  on. 

♦Kelly,  C.  B.  I  am  of  opinion  that  the  defendants  in  [189 
these  actions  are  entittled  to  our  judgment.  The  question 
i*aised  in  each  is  the  same,  and  is  whether  a  creditor  who  is 
bound  by  a  resolution  to  accept  a  composition  to  be  paid  by  in- 
stallments or  at  a  future  time  by  a  debtor,  passed  in  con- 
formity with  the  126th  section  of  the  Bankruptcy  Act,  1869,  can 
sue  the  debtor  for  his  whole  debt  before  the  time  has  come  for 
the  payment  of  any  installment,  or  of  the  composition. 

Now,  much  stress  has  been  laid  upon  the  cases  decided  under 
the  Bankruptcy  Act  of  1861 ;  but  there  is  a  fundamental  dis- 
tinction between  the  provisions  of  that  act  and  of  the  present 
Bankruptcy  Act.  Under  the  former  statute  a  prescribed  ma- 
jority of  creditors  could  bind  all  to  the  provisions  of  any  com- 

(')  2  H.  &  C,  828 ;  83  L.  J.  (Ex.),  193.    (•)  2  H.  &  C,  717 ;  33  L.  J.  (Ex.).  7. 
(»;  3  H.  &  C,  508 ;  34  L.  J.  (Ex.),  60 ;    (•)  3  H.  &  C,  403 ;  34  L.  J.  (Ex.),  73. 
S.  C.  in  Ex.  Ch..  1001 ;  34  L.  J.  (Ex.),  189.    (')  2  B.  &  Ad.,  828.* 
O  11  Q.B.,  852 ;  17  U  J.  (Q.B.),  114.     («)  19  C.  B.  (N.S.),  416 ;  34  L.  J.  (C.P.), 

(*)  Law  Kep.,  1  Q.  H ,  872.  S06. 
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position  deed  to  which  auch  majority  should  agree,  and  all  ihnt 
the  ld2d  section  enacts  is  that tnedeed,  whatever  its  provisions, 
should,  Qpon  certain  conditions  being  complied  with,  bind  all 
the  creditors.     The  effect  of  each  deed  must  of  course  be  con- 
sidered by  itaelf.     In  one,  provisions  might  be  inserted  amonnt- 
ing  to  an  absolute  extinction  of  the  debt;  in   another  there 
might  be  no  words  having  that  effect;  and  if  the  intention  of 
the  parties  was  that  the  deed  should  be  a  bar,  it  was  necessary 
to  express  it  in  plain  words.     Thnt  being  so,  I  think  the  courts 
rightly  decided  that  in  construing  those  deeds  the  ordinary 
rules  of  law  must  be  applied,  and  the  intention  of  the  parties 
be  gathered  from  the  words  used;  and,  applying  those  rules,  it 
was  properly  held  that  a  deed  which  did  not  contain  a  release, 
or  words  equivalent  to  a  release,  could  not  be  pleaded.     But  by 
the   present  law   the   machinery   of  arrangement  is   entirely 
altered.     Compositions  are  no  longer  carried  out  by  deed,  but 
by  resolution;  and  we  have  to  say  what  the  true  construction 
of  the  statute  is.    The  matter  depends  upon  the  126th  section, 
which  provides   that  the  creditors  may,  by  an  extraordinary 
resoiution,  resolve,  "That  a  composition  snail  be  accepted  in 
satisfaction  of  the  debts  due  to  them  from  the  debtor."    Could 
**■-  '"gislature  have  intended  that  a  creditor  who  has  assented 
is  bound  by  the  resolution,  should  the  next  day  coni- 
e  an  action  against  the  debtor  for  his  whole  debt?     Such 
Btruction  seems  to  me  to  be  repugnant  to  common  sense, 
jertainly  one  which  is  not  forced  upon  us  by  any  of  the 
ed  cases.     Here  the  creditors  have  become  bound  by  » 
resolution  'that  a  composition  to  be  paid  byinstallmeutc, 
a  future  time,  shall  be  accepted   in  satisfaction ;  and  I 
that  a  person  who  is  bound  ny  such  a  resolution  is  also 
],  by  necessary  implication,  not  to  sue  the  debtor  before 
me  for  payment  comes,  and  until  default  is  made.     This 
ruction  receives  confirmation  from  many  of  the  cases  cited 
specially  from  those  referred  to  by  my  brother  Bramwell, 
ollected  in  the  2d  volume  of  Starkie  on  Evidence,  p,  17, 
ce  it  appears  that  an  agreement  by  all  the  creditors  to 
t  a  composition,  though  not  properly  an  accord  and  satis- 
n,  is  really  a  new  agreement  for  which  the  consideration 
jhcreditoristhe  forbearance  of  all  the  others.     A  creditor 
s  party  to  such  an  agreement  caTipot  sue  for  his  original 
in  contravention  of  the  rights  of  the  others, 
remains  to  add  a  few  words  on  the  cases  of  Edwards  v. 
be  (')  and  In  re  Hailon  (').     With  regard  to  the  latter,  I  do 
lissent  in  any  way  from  the  decision.     The  general  ex- 
ions  used'by  Mellish,  L..T.,  must  be  taken  secundum  sub- 
iw  Rep.,  7  C.  P.,  516.  O  I*w  Rep-  7  Ch.,  723. 
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jectam  materiem;  and  do  not  seem  to  me  to  be  applicable  to  a 
case  where  there  has  been  no  default  in  paying  the  agreed 
composition.  The  same  remark  is  applicable  to  the  judgment 
of  Willes,  J.,  in  Edwards  v.  Coombe  (*).  Indeed,  it  is  clear, 
from  the  language  of  the  earlier  part  of  his  judgment,  that  he 
was  of  opinion  that  no  action  could  have  been  maintained  until 
default. 

Then  it  is  contended  that  the  case  of  JFord  v.  Beech  (*)  inter- 
poses an  insurmountable  difficulty  in  the  defendants'  way ;  for 
if  the  composition  resolution  is  a  good  bar  now,  the  right  of 
action  for  the  debt  would  be  gone  for  ever;  and  according  to 
the  decisions  I  have  just  referred  to,  it  is  clear  that  the  right  is 
not  gone,  but  exists  if  the  debtor  makes  default.  jFord  v. 
Beech  (^)y  however,  has  no  application  here.  For  all  that  is 
necessary  to  decide  is  that  although,  rebus  sic  stantibus^  the 
plaintiffs  have  no  cause  of  action,  in  another  state  of  circum- 
stances a  cause  of  action  may  accrue  to  them ;  and  Edwards  v. 
Coombe  (^)  evidently  contemplates  that  such  may  be  the  case. 
I  see  no  difficulty,  therefore,  in  holding  that  the  present  actions 
will  not  lie,  although  in  a  certain  event  the  ♦original  [191 
debts  might  be  sued  for,  just  as  a  certificate  in  bankruptcy  might 
be  used  as  a  bar  to  an  action  for  the  debt,  and  yet  the  same 
debt  could  afterwards  Bo  sued  for  if  the  certificatewere  set  aside 
for  fraud ;  or  again,  just  as  no  action  can  be  successfully  brought 
for  the  price  of  goods  for  which  a  bill  of  exchange  has  been 
given  whilst  the  bill  is  running,  and  yet  the  price  can  be  sued 
for  after  the  bill  has  been  dishonored. 

Martin,  B.  I  an  of  the  same  opinion.  I  think  the  plea  good 
and  the  replication  bad  in  the  first  action,  and  the  plea  good  in 
the  second  action.  I  do  not  feel  at  all  embarrassed  by  the  de- 
cisions which  have  been  referred  to  upon  the  act  of  1861.  By 
the  192d  section  it  was  enacted  thai? "  every  deed  or  instrument 
made  or  entered  into  between  a  debtor  and  his  creditors"  upon 
certain  conditions  should  bind  all ;  and  the  courts  of  law,  which 
at  first  had  some  difficulty  in  holding  a  dissentient  creditor  bound 
by  the  provisions  of  a  deed  to  which  he  was  no  party,  at  length 
came  to  the  conclusion  that  the  deed  alone  was  to  be  looked  at 
in  each  case,  and  interpreted  both  as  regards  assenting  or  dis- 
senting creditors  in  accordance  with  the  ordinary  rules  govern- 
ing the  construction  of  deeds.  But  these  decisions  have  no  ap- 
plication to  cases  under  the  126th  section  of  the  Bankruptcy 
Act,  1869.  That  is  an  act  "  to  consolidate  and  amend  the  law 
of  bankruptcy."  Now  the  meaning  of  bankruptcy  was,  that  a 
trader  (and  now  any  person)  might  on  certain  terms  get  released 
from  all  his  debts,  and  have  a  certificate  of  protection  or  an  order 

OLaw  Rep.  7  C.  P.,  619.  O  U  Q.  B.,  852 ;  17  L.  J.  (Q.B.).  114. 
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of  discharge.  But  it  becoming  notorious  that  liquidation  hy 
arrangement  was  in  fact  very  common,  the  modern  Btatutes  con- 
tain a  code  for  regulating  such  liquidations,  and  also  a  code  for 
regulating  compositions  with  creditors,  which  contemplates  tlie 
retention  of  his  property  by  the  debtor  and  his  obtaining  the 
protection  of  the  uankruptcy  acts  npon  agreeing  to  pay  a  speci- 
tifid  composition.  TLe  composition  is  tbe  essence  of  the  transac- 
tion ;  and  it  is  with  "  composition  with  creditors"  that  part  vii. 
of  the  act  of  1869  deals.  Sect.  126  enacts  that  the  creditors  may 
resolve  that  "  a  composition  shall  be  accepted  in  eatisfactioti  of 
the  debts  due  to  them  from  the  debtor,"  and  further,  that  "  the 
provisions  of  a  composition  accepted  by  an  extraordinary  reso- 
162]  lution  iu  pursuance  of  this  section  shall  bo  binding  *on 
all  the  creditors  whose  names  and  addresses  and  the  amount  of 
debts  duo  to  whom  are  sliowii  in  the  statement  of  the  debtor 
produced  to  the  meeting  at  which  the  resolution  was  passed." 
Now  I  do  not  think  that  the  words  "  a  composition"  are  equiva- 
lent to  "  payment  of  a  composition,"  but  that  the  true^construcr 
tioii  of  the  section  is,  that  a  creditor  who  is  a  party  to  or  bound 
by  the  resolution  mnst  stay  his  hand,  and  cannot  the  next  day 
after  the  resolution  has  passed  sue  out  a  writ  in  respect  of  his 
original  debt.  He  cannot  sue  until  there  has  been  de&ult  on 
the  debtor's  part.  ^■ 

I  may  add  tliat,  for  my  own  part,  I  doubt  whether  the  effect 
of  the  statute  is  not  to  give  the  creditor  the  agreement  for  a 
composition  iu  the  place  of  his  debt.  But  I  do  not  desire  with- 
out further  consideration  to  dissent  from  the  judgments  of  the 
lords  justices  in  In  re  UaCton  (')  and  of  the  Court  of  Common 
Pleas  in  Edwards  v.  Coombe  ('). 

With  regard  to  Ford  v.  Beeek  (*),  the  principle  there  laid  down 
(at  p.  867)  that,  "  The  right  to  bring  a  personal  action  once  ex- 
isting and  by  the  act  of  the  party  suspended  for  ever  so  short  a 
time  is  extinguished  and  discharged  and  can  never  revive"  may 
be  quite  true,  but  in  my  opinion  it  has  no  application  here. 
Moreover,  the  principle  has  itself  been  the  subject  of  much 
comment  in  recent  cases,  and  it  has  been  suggested  by  the  late 
tice  Willes  that  many  of  the  difficulties  caused  by  a  rigid 
ion  of  it  are  removed  by  construing  covenants  not  to 
ept  in  certain  circumstances,  as  releases  with  conditions 
,ent.  (*) 

.WELL,  B.  I  am  of  the  same  opinion,  though  not  with- 
le  hesitation  ;  but  I  think  that  to  hold  that  no  action  is 
nable  until  default  is  made,  is  a  possible  construction  of 

Rep..  7  C.  P..  619.  (•)  See  IfewUgloit  v.'Lmu.  Law  Rep., 

B.,893i  17  L.  J.  (Q.  B.),  114.    BC,  P.,607;  Law  Rep.,  6C.  P.,  18U. 
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the  terms  of  the  statute,  and  certainly  a  more  convenient  con- 
struction than  to  hold  that  an  action  may  be  brought  subject  to 
its  being  restrained  upon  application  by  the  defendant  to  a 
court  of  equity  or  bankruptcy.  Moreover,  the  authorities  in 
reference  to  agreements,  apart  from  the  statute,  are  in  harmony 
with  this  view,  and  *8how  that  an  agreement  to  accept  [193 
a  composition  by  resolution  may  well  be  held  to  boa  bar  *^  any 
action  until  default,  and  in  fact  equivalent  to  an  accorc  .uid 
satisfaction.  The  cases  (including  Good  v.  Cheesman  {^)y  are  col- 
lected in  the  note  to  Starkie  on  Evidence,  tit.  Accord  (vol.  2,  p. 
17),  to  which  I  referred  during  the  argument,  and  establish  that 
an  agreement  by  a  man's  creditors  to  accept  a  composition, 
though  not  in  strictness  an  accord  and  satisfaction,  is  neverthe- 
less binding,  and  can  be  set  up  as  a  defense  to  an  action  for  the 
original  debt,  it  being  in  fact  a  new  agreement  with  the  defend- 
ant, the  consideration  of  which  to  the  creditor  is  the  forbearance 
of  all  the  other  creditors.  Thus  in  Boyd  v.  Hind  (')  Williams, 
J.  (at  p.  947),  states  the  law  to  be  as  follows:  "  The  law  with  . 
respect  to  defenses  founded  on  compositions  between  a  debtor 
and  his  creditors  appears  not  to  have  been  distinctly  defined 
until  the  case  of  Good  v.  Cheesman  (^).  It  used  to  be  some- 
times laid  down  that  a  right  of  action  once  vested  could  only 
be  barred  by  a  release,  or  by  an  accord  and  satisfaction.  But 
since  the  decision  of  that  case  the  law  has  been  regarded  as  set- 
tled that  a  composition  agreement  by  several  creditors,  although 
by  parol,  so  as  to  be  incapable  of  operating  as  a  release,  and  al- 
though unexecuted,  so  as  not  to  amount  in  strictness  to  a  satis- 
faction, will  be  a  good  answer  to  an  action  by  a  creditor  for  his 
original  debt  if  he  accepted  the  new  agreement  in  satisfaction  ; 
and  that  for  such  an  agreement  there  is  a  good  consideration  to 
each  creditor,  viz.,  the  undertaking  of  the  other  compounding 
creditors  to  give  up  their  claim.  JJut  no  such  agreement  can 
operate  as  a  defense  if  made  merely  between  the  debtor  and  a 
single  creditor;  the  other  creditors  or  some  of  them  must  join 
in  the  agreement  with  the  debtor  and  with  each  other,  for 
otherwise  it  would  be  a  bare  contract  to  accept  a  less  sum  in 
satisfaction  of  a  greater  which  would  be  invalid  by  reason  of 
want  of  consideration  for  relinquishing  the  residue."  If  this 
be  a  correct  view  of  the  law^,  it  goes  to  show  that  we  may  well 
regard  this  composition  resolution  a  good  bar  to  the  present  ac- 
tion ;  and  the  decisions  on  the  Act  of  1861,  which  are  upon  the 
construction  of  the  composition  deed  in  each  particular  case,  do 
not  in  ray  opinion  affect  the  question. 

So  far,  then,  upon  reason  and  principle,  I  am  disposed  to  think 
♦the  pleas  good.    But  now  comes  this  difficulty,  and  it  [194 

0  2  B.  &  Ad.,  328.  O  1  H.  &  N.,  938 ;  26  L.  J.  (Ex.),  164 
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has  been  well  put  both  by  Mr.  Reid  and  Mr.  Hill.  Two  cases 
have  decided  that  an  action  is  maintaiDable  for  the  orij^bal  debt 
after  the  debtor  has  made  default  in  paying  An  instalment  of 
the  composition.  But  if  so,  it  is  said  this  action  must  also  be 
maintainable,  because  if  it  can  be  barred  now  it  is  barred  for 
ever,  upon  the  principle  of  Ford  v.  Beech  (').  Now  I  agree  with 
the  judgment  in  that  case  that  a  suspension  of  a  right  of  action 
cannot  be  a  defense,  for  if  it  were  the  action  would  be  gone  for 
ever,  and  I  feel  a  difficulty  in  understanding^  the  observation 
upon  the  revesting  of  causes  of  action  by  ISlackburn,  J.,  in 
Jeffs  V.  Day  (*).  At  the  same  time  I  do  not  think  that  the  au- 
thorities cited,  coupled  with  Ford  v.  Beech  (*),  are  conclusive. 
Certainly  in  In  re  JIatton  (*)  Mellish,  L.J.,  does  not  say  that  the 
resolution  would  not  be  a  bar  to  proceedings  commenced  before 
default;  and  in  Edxoards  v.  Coombe  (*)  Willes,  J.,  indicates  that 
his  opinion  was  the  contrary.  I  think,  therefore,  we  can  assent 
to  these  two  decisions,  and  yet  hold  the  pleas  good  thus : — 
Either  this  resolution  is  equivalent  to  an  accord  and  satisfaction 
defeasible  by  matter  subsequent,  and  when  the  event  happens 
whereby  it  is  defeated  (i.  e.,  the  debtor's  default)  a  cause  of  ac- 
tion accrues,  or  else  the  composition  resolution  contains  two 
implied  terms,  one  by  the  creditors  that  all  will  forbear  to  sue 
until  default,  the  other  by 'the  debtor  that,  in  case  he  fails  to 
pay  the  composition  at  the  time  agreed,  he  will  pay  the  whole 
debt.  And  to  insert  these  terms  is  strictly  in  accordance  with 
Good  v.  Cheesman  (*),  where  Parke,  J.,  expressed  his  opinion 
that  upon  default  in  performance  of  the  terms  of  the  agreement 
an  action  would  lie,  and  also  with  the  justice  of  the  case.  For 
suppose  a  creditor  accepts  a  composition  on  a  debt  four  j'ears 
old,  payable  at  the  end  of  two  years,  and  then  the  debtor  makes 
default,  is  the  creditor  to  be  bound  to  sue  on  his  original  debt  ? 
If  so  he  will  fail,  for  the  statute  of  limitations  would  be  a  good 
defense,  whereas  if  there  is  a  new  agreement  by  the  debtor  at 
the  date  of  the  composition  resolution  the  creditor's  remedy 
would  be  preserved.  It  is  true  the  action  in  the  Common  Pleas 
195]  {Edwards  ♦v.  Coombe  (•),  was  on  the  original  bill,  but  the 
point  I  have  last  suggested  was  not  made. 

I  think,  therefore,  the  pleas  are  good,  and  that  upon  default 
there  is  either  a  defeasance  or — and  I  think  this  the  preferable 
view  —  a  right  of  action  upon  an  implied  agreement  to  pay  in 
case  of  default  entered  into  by  the  debtor  at  the  date  of  the  com- 
position resolution. 

(»)  11  Q.  B.,  853 ;  17  L.  J.  (Q.  B.),  1 14.        (*)  Law  Rep.,  7  C.  P.,  at  p.  522. 

(')  Law  Rep..  1  Q.  B.,  372,  at  p.  874.  (•)  2  B.  &  Ad.,  828. 

(•)  Law  Rep.,  7  Ch.,  728.  (•)  Law  Rep.  7  C.  P.,  519. 
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Pollock,  B.  I  am  of  the  same  opinion,  but  I  have  had  con- 
siderable doubt  upon  the  matter  during  the  argument.  Under 
the  Act  of  1861  arrangements  were  carried  out  by  deeds,  and 
in  construing  them  the  ordinary  rules  of  construction  governed, 
and  the  deeds,  although  by  statute  they  were  made  binding  on 
dissentient  creditors,  were  those  of  the  parties,  and  unless  they 
contained  a  release,  or  words  equivalent  to  a  release,  were  not 
pleadable  in  bar.  But  the  Act  of  1869  substituted  a  resolution 
for  a  deed,  and  we  should,  I  think,  interpret  the  act  not  ex- 
clusively by  the  light  of  the  old  decisions  on  composition  deeds, 
but  we  ought  to  give  the  widest  effect  to  the  words  so  as  to  carry 
out  the  intention  of  the  statute,  which,  as  has  been  pointed 
out,  was  to  free  a  debtor  entirely  from  his  liabilities.  And 
without  recapitulating  the  reasoning  of  my  lord  and  my  learned 
brothers,  I  will  only  say  that  I  think  we  can  hold  these  pleas 
to  be  good  without  straining  in  any  way  the  language  of  the 
126th  section,  and  without  impeaching  the  correctness  of  any 
of  the  cases  which  have  been  cited. 

Jiidgmeni  for  the  defendants  in  each  action. 

Attorneys  for  plaintiffs  in  1st  and  2d  actions :  Plunketi;  Apps. 
Attorneys  for  defendants  in  Ist  and  2d  actions:  Fiesse  ^  Son , 
J.  G.  Watson. 


[Law  Repo/l8,8  Exchequer,  196.] 
May  12, 1878. 
[IN  THE  EXCHEQUER  CHAMBER.] 

♦Tab  Sheffield  Waterworks  Company  v.  Bennett.   [196 

Water  Bate  —  Rent  —  A  nntuxl  Value — Landlord  paying  Rates. 

By  their  local  act  (16  Vict.  c.  xxii.),  8.  79,  the  plaintiffd  were  bound  to  supply 
tlie  houses  within  a  certain  district  with  water  "  at  tlie  following  rate  per  annum, 
that  is  to  say,  where  the  rent  of  such  dwelling-house  "  should  not  amount  to  IL 
per  annum,  at  a  rate  not  exceeding  6  per  cent  per  annum  on  such  rent,  but  not 
exceeding  Is,  %d.  per  annum ;  and  so  on  in  a  graduated  scale. 

The  defendant  was  owner  of  numerous  small  houses  supplied  with  water  by 
the  plaintifis,  in  respect  of  which  he  paid,  either  under  statutory  obligation  or  by 
voluntary  agreement,  the  poor-rate,  water-rate,  and  district  rate: 

Held  (affirming  the  juagment  of  the  court  below),  that  "  rent  '*  in  s.  79  was 
equivalent  to  "  annual  value ;"  and  that,  in  estimating  the  rents  on  whicli  the 
water  rate  was  payable,  the  defendant  was  entitled  to  deduct  the  rates  so  paid  by 
him. 

Error  on  the  judgment  of  the  Court  of  Exchequer  delivered 
in  favor  of  the  defendant^  on  a  Bpecial  case  raising  the  question 
whether,  under  the  local  act  of  the  Sheffield  Waterworks  Com- 
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pany  (16  Vict.  c.  xxii.),  the  "  rent "  upon  which  the  plaintiffs 
were  entitled  to  calculate  the  water-rate  payable  under  their 
act,  was,  as  they  contended,  the  actual. rent  paid  to  the  landlord, 
or  was,  as  the  defendant  contended,  to  be  taken  as  equivalent 
to  "annual  value."  The  case  is  fully  reported  in  the  court 
below  (^). 

Field,  Q.C.  (JwnieSy  Q.C.,  Kemplay,  Q.C.,  and  Barker^  with 
him),  argued  for  the  plaintiff's, 

Manisiy,  Q.C.  (Cave  with  him),  for  the  defendant,  in  support 
of  the  judgment  oelow,  was  not  called  upon, 

The^Court  (Blackburn,  Keatinff,  Brett,  Grove,  Archibald,  and 
Honyman,  JJ.),  affirmed  the  jui^ment,  saying,  that  although 
there  were,  as  the  court  below  had  pointed  out,  great  difficulties  in 
the  way  of  the  construction  contended  for  by  the  defendant,  there 
were  also  many  and  great  objections  to  the  construction  of  the 
197]  pliiintifla,  *and  agreeing  with  the  court  below  that  the 
latter  objections  preponderated  over  the  former. 

Judgment  affirmed. 

Attorneys  for  plaintiffs :  Pilman  <f  Lane,  for  E.  B,  Smith, 
Sheffield. 

Attorneys  for  defendant :  Pattison,  Wigg  ^  Co,,  for  Broomhead 
^  Co.,  Sheffield. 


[Law  Reports,  8  Ezcliequer,  197.] 
May  10, 1873. 

[in  the  exchequer  chamber.] 
Morrison  v.  The  Universal  Marine  Insurance  Company.* 

Marim  Insurance — Concealment — Mection  to  avoid  Contract — Delivering 

out  Policy 

The  plaintiflTs  insurance  broker  effected  an  insurance  with  the  defendants  on 
the  chartered  freight  of  the  plaintiff's  ship  Cambria  witliout  disclosing  to  the  de- 
fendants certain  information  in  his  possession,  which  it  was  material  that  they 
Rliould  know  (October  10th).  In  so  doinprhe  acted  in  good  faith,  supposing  from 
inquiries  that  he  had  made  that  the  information  was  incorrect.  After  initialing; 
the  slip,  but  before  executing  the  policy,  the  defendants  (October  13th)  became 
]>os»essed  of  the  information  which  the  broker  had  not  disclosed  ;  and  they  after- 
wards executed  and  delivered  out  the  policy  without  any  protest  or  any  notice 
lliat  they  would  treat  it  as  void  (October  14tli  or  15th).  Upon  receiving  news  of 
the  loss  of  the  vessel,  they  gave  notice  to  the  plaintiff  that  they  did  not  consider 
tlie  ])olicy  binding  on  them  (October  20th).  On  the  trial  of  the  action  upon  the 
iK>licy,  the  learned  judge  directed  the  jury  (in  substance)  that  the  defendants  were 
bound  to  make  their  election  within  a  reasonable  time  after  they  became  aware 
of  the  concealment,  and  left  it  to  them,  without  expressing  any  opinion,  whether 
the  defendants  had  elected  to  go  on  with  the  policy.  The  jury  having  found  that 

(»)  Law  Rep.,  7  Ex.,  409.  («)  Reversing  4  Eng.  Rep.,  433. 
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the  defendants  did  not  so  elect,  and  a  rule  for  a  new  trial  on  the  ground  of  mis- 
direction haying  been  obtained  and  afterwards  made  absolute  in  the  court  below  : 
HM  (reversing  the  judgment  of  the  court  below),  that  this  direction  was  right ; 
and  that  there  being  no  election  in  fact,  and  no  evidence  that  the  plaintiff  had 
been  prejudiced  by  the  defendants  not  electing  earlier  to  disaffirm  the  policj,  the 
defendants  were  not  estopped  from  denying  its  validity,  nor  was  it  material  to 
consider  whether  their  conduct  in  delivering  out  the  policy  without  a  protest  had 
been  such  as  to  entitle  the  plaintiff  to  consider  it  as  an  election. 

Appeal  against  the  decision  of  the  Court  of  Exchequer 
directing  a  new  trial  on  the  ground  of  misdirection. 

*Feh.U.£enjamm,Q,.C.{Batt,(i.C.,mdJ.  R.  Mellorwith  []  98 
him),  argued  for  the  appealing  defendants. 

itdkery  Q.C.,  {Herschell^  Q.C.,  and  McConncU  Nvith  him),  for 
the  plaintiff. 

The  rule  below  was  granted  on  the  ground  (amongst  others), 
that  the  verdict  was  against  the  weight  of  evidence  (*),  but  it 
was  only  made  absolute  on  the  ground  of  misdirection  ;  and  no 
leave  was  given  to  the  plaintiff  to  appeal  on  that  part  of  the  rule 
which  related  to  the  alleged  misdirection  as  to  lAoydCs  Lisis^  on 
which  the  court  below  was  unanimous.  The  appeal  was  there- 
fore confined  to  the  alleged  misdirection  as  to  election.  On  the 
argument  of  the  appeal,  however,  Holker,  Q.C.,  beside  urging 
the  arguments  used  below  on  that  point,  contended  also  that 
the  verdict  was  wrong;  but  the  court  refused  to  allow  this 
matter  to  be  gone  into.  Cur.  adv.  vulf. 

May  10.  The  judgment  of  the  court  (Blackburn,  Keating, 
Mellor,  Lush,  Honyman,  JJ.),  was  delivered  by 

HoNTMAN,  J.  This  is  an  appeal  by  the  defendants  from  a  de- 
cision of  the  Court  of  Exchequer,  making  absolute  a  rule  ob- 
tained by  the  plaintiff  for  a  new  trial. 

The  action  was  brought  by  the  plaintiff,  the  owner  of  the  ship 
Cambria,  on  a  policy  on  chartered  freight,  dated  the  12th  of 
October,  1870,  for  500?.  The  defendants  pleaded,  among  other 
pleas,  concealment  of  a  material  fact.  The  case  came  on  for 
trial  before  Blackburn,  J.,  at  the  Liverpool  AVinter  Assizes, 
1871.  The  following  were  the  facts  proved,  so  far  as  is  material 
to  the  question  before  us :  The  insurance  in  question  was  effected 
by  the  plaintiff  through  his  brokers  in  London,  Messrs.  Previt6 
&  Qreig.  On  the  8th  of  October,  1870,  the  plaintiff  gave  orders 
to  his  brokers  to  insure  5000L  on  the  ship  and  5000?.  on  freight. 
and,  on  the  10th,  he  sent  to  Messrs.  Previt6  and  Greig  a  telegram 
in  the  following  words  :  "  10th  October,  1870.  Since  writing 
Saturday,  paragraph  in  Mercury^  *  Cambria,  quoere  Cameo,  from 
New  Orleans,  aground  on  North  Breaker.'  To-day's  Mercury 
says  :  '  The  vessel  on  the  North  Breaker,  reported  yesterday  i^s 

(')  See  ante,  p.  48. 


p^^ 
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199]  the  *Cainbria,  is  stated  to  be  the  Cameo  from  New  Orleans.' 
Can  you  find  out  at  Lloyd's  ?  Let  me  know  by  wire  before 
acting."  The  broker,  upon  receipt  of  the  orders  and  telegram, 
proceeded  to  endeavor  to  ascertain  whether  the  ship  reported 
to  be  aground  was  or  was  not  the  Cambria.  He  accordingly 
(as  was  admitted  on  the  part  of  the  defendants),  in  good  faith, 
proceeded  to  cover  the  risk,  and  prepared  the  usual  slip,  and,  on 
the  12th  of  October,  1870,  a  line  of  5001.  was  taken  by  the  de- 
fendants'  assistant-underwriter,  Mr.  Prichett  (in  the  absence  of 
Mr.  Fisk,  the  principal  underwriter),  and  that  slip  was  initialed 
by  him. 

The  broker  did  not  communicate  to  Mr.  Prichett  the  orders 
he  had  received  from  the  plaintiff  or  the  telegram  of  the  10th, 
or  give  the  underwriters  the  opportunity  of  judging  for  them- 
selves whether  the  ship  reported  to  be  aground  was  or  was  not 
the  Cambria. 

Information  relating  to  the  grounding  of  the  Cambria  had 
appeared  in  Lloyd's  List  of  the  8th  of  Octobuer,  but,  by  mistake, 
had  not  been  inserted  in  the  loss  book,  and  was  not  so  inserted 
till  the  12th  of  October,  after  the  risk  had  been  taken  by  the 
defendants.  This  was  seen  by  Mr.  Prichett  shortly  afterwards 
on  the  same  day,  and  he  then  learnt  from  the  broker  that  he 
bad  been  in  possession  of  the  information  which  he  had  not 
communicated  to  him. 

It  was  admitted  that  in  effecting  marine  insurances  the  matter 
is  considered  merely  as  negotiation  till  the  slip  is  initialed,  but 
that  when  that  is  done  the  contract  is  considered  to  be  concluded. 

It  was  proved  to  be  the  usage  of  underwriters  to  issue  a 
stamped  policy  in  accordance  with  the  slip,  notwithstanding 
anything  that  might  happen  after  the  initialing  of  the  slip.  But 
it  was  not  stated  to  be  the  usage  to  do  so  without  protesting  or 
notifying  to  the  assured  that  it  was  the  intention  of  the  under- 
writers, notwithstanding  the  delivery  of  a  stamped  policy,  to 
rely  on  the  concealment,  and  as,  in  general,  the  concealment  is 
not  discovered  till  after  the  policy  is  issued,  there  probably  w^as 
no  usage  on  the  subject. 

It  was  further  proved  to  be  the  practice  of  the  defendants 
always  to  date  the  policy  as  of  the  date  of  the  slip,  and  tliat  the 
200]  *ordinary  course  of  business  in  the  defenaant's  office,  is, 
that  the  slips,  after  being  initialed,  are  sent  from  the  under- 
writers' department  to  the  secretary's  department,  and  there 
stamped  policies  are  filled  up  by  the  clerks  in  accordance  with 
the  slips,  and  signed  bv  the  directors,  and  left  in  the  office  until 
called  for  by  the  brokers.  Accordingly,  the  clerks  filled  up  a 
stamped  policy  in  accordance  with  the  slip,  dating  it  as  of  the 
12th  of  October,  1870,  and  this  was  executed  by  the  directors 
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on  the  14th  or  15th  of  October,  and  deposited  in  the  LdCi^l  way 
in  the  oflBice,  and  taken  away  by  the  broker's  clerk  on  che  14th 
or  15th.  *In  the  meantime,  viz.,  on  the  13th  of  October,  Mr. 
Fisk  had  returned  to  London,  and  was  then  informed  by  Mr. 
Prichett  of  the  circumstances  attending  the  taking  of  the  risk, 
and  that  the  information  had  not  been  communicated  to  him, 
but  it  did  not  appear  that  Mr.  Fisk  took  any  steps  in  the  matter, 
though  he  stated  that  he  was  the  person  whose  duty  it  would 
be,  on  ascertaining  there  had  been  a  concealment,  to  determine 
whether  the  insurance  should  be  carried  out. 

On  the  19th  of  October,  news  was  received  that  the  ship  lost 
was  the  Cambria,  and  the  defendants  on  the  next  davffave  notice 
to  the  brokers  that  they  repudiated  all  liability.  Except  this, 
the  defendants  never  gave  any  notice  to  the  plaintiff  or  his 
brokers,  or  protested  in  any  way  against  being  liable  on  the 
policy.  The  premium  was  debited  to  the  broker  in  the  usual 
way,  but  was  not  payable  till  the  8th  of  November,  and  was 
tendered  to  the  defendants  after  the  20th  of  October,  but  refused 
by  them. 

The  learned  judge  told  the  jury  that  when  an  underwriter  dis- 
covers that  there  has  been  a  material  concealment  in  effecting 
the  insurance,  he  is  not  bound  to  put  an  end  to  the  policy,  but 
has  a  right  at  his  election  to  say,  "  *  You  have  been  guilty  of  a 
concealment  which  would  entitle  me  to  determine  the  policy, 
but  I  prefer  to  go  on  with  it ; '  .  .  .  but  he  cannofsay,  *  I  elect 
to  go  on,'  and  then,  when  he  hears  there  is  a  loss,  say,  *  Now, 
that  I  hear  there  is  a  loss  I  will  not  recognize  the  policy/  .  .  . 
He  cannot  keep  the  contract  and  get  rid  of  it  too.  He  has  a 
right  to  say,  *  Take  back  your  premium  and  make  the  contract 
a  nullity.'  He  has  also  a  right  to  say,  *  You  have  done  what 
has  entitled  me  to  get  rid  of  the  contract,  but  I  will  keep  the 
premium  and  go  on.*  He  has  a  perfect  right  to  ♦do  either  [201 
of  those  things,  and  when  he  has  got  notice  of  the  concealment, 
he  is  bound  to  make  his  election  within  a  reasonable  time ;  he 
is  not  bound  to  do  it  with  desperately  hot  speed.  A  man  can- 
not wait  to  take  his  chance,  he  must  elect  within  a  reasonable 
time.'' 

The  learned  judge  then  examined  the  evidence^  and  pointed 
out  to  the  jury  that  Mr.  Prichett  knew  on  the  12th  of  the  con- 
cealment by  the  broker ;  that  on  that  day  he  told  Mr.  Fisk  so, 
and  that  Mr.  Fisk  was  the  man  to  determine  whether  the  pre- 
mium should  be  returned  ;  that  he  knew  on  the  13th  of  October 
of  the  non-disclosure,  and  that  he  might  have  returned  the  pre- 
mium, or  had  a  right  to  say  he  would  return  the  premium,  and 
that  the  return  of  the  premium  would  indicate  that  he  consi- 
dered that  he  was  not  liable ;  that  no  doubt  if  he  had  offered 
5  Eno.  Bep.1  4^ 
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to  return  the  premium,  Mr.  Previt6's  answer  would  have  been, 
*  I  will  no.t  take  it/  but  still  that  Mr.  Fisk  had  no  right  to  hold 
the  premium ;  that  he  could  not  play  fast  and  loose  f  but  must 
either  adopt  or  refuse  it. 

The  learned  judge  further  told  the  jury  that,  although  a  good 
deal  had  been  said  about  the  slip  and  the  stamped  policy,  he 
thought  that,  as  regarded  that  part  of  the  case,  it  made  no  dif- 
ference whatever,  and  remarked,  that  he  belreved  (though  the 
jury  probably  knew  better  than  he  did)  that  it  had  been  quite 
correctly  stated  that  the  putting  it  on  the  slip  was  considered 
in  fair  dealing  and  mercantile  understanding  as  beins^  the  con- 
tract, as  if  it  were  made  on  that  day.  That  this  would  equally 
apply  if  the  contract  had  actually  issued  as  a  stamped  policy. 
The  learned  judge  again  drew  the  attention  of  the  jury  to  the 
fact  that  Mr.  Prichett  knew  of  the  concealment  on  the  12th, 
and  Mr.  Fisk  on  the  13th,  that  it  was  not  till  the  20th,  after  the 
news  of  the  loss,  that  any  step  was  taken  by  the  defendants,  and 
he  then  asked  the  jury,  "  Do  you  think  that  the  defendants, 
having  the  opportunity  (taking  into  account  that  they  should 
make  the  election  within  a  reasonable  time),  had  elected  to  go 
on  with  the  contract  ?  If  so,  that  puts  an  end  to  the  defense. 
On  this  I  express  no  opinion  at  all.  I  leave  this  entirely  to 
you." 

Four  questions  were  left  by  the  learned  judge  to  the  juir. 
The  first  is  immaterial  as  regards  the  questions  before  us.  In 
answer  to  the  second,  the  jury  found  that  the  concealment  was 
a  material  one.  In  answer  to  the  third,  viz.,  whether  the  broker 
202]  bad  aright  'Ho  suppose  that  the  underwriters  were  ac- 
quainted witb  Lloyd's  Lists,  they  said,  No.  In  answer  to  the 
fourth  question, —  did  the  defendants'  company,  after  know- 
ledge that  the  broker  had  not  disclosed  this  fact,  elect  to  treat 
the  policy  as  subsisting? — the  jury  replied.  No. 

The  learned  judge  thereupon  directed  the  verdict  to  be  en- 
tered for  the  defendants. 

In  Hilary  Term,  1872,  Mr.  Holker,  for  the  plaintifi^,  obtained 
a  rule  nisi  for  a  new  trial  on  the  ground  of  misdirection,  the 
misdirection  alleged  being,  that  the  learned  judge  ought  to  have 
told  the  jury  that  the  defendants  were  to  be  presumed  to  know 
the  contents  of  Lloyd's  Lists,  and  that  the  plaintiff  was  not 
bound  to  communicate  information  contained  in  them,  and  that, 
on  the  facts  found,  with  reference  to  the  execution  of  the  policy 
without  protest  after  knowledge  of  the  concealment,  the  judge 
ought  to  have  directed  the  jury  to  find  for  the  plaintiff;  and 
also  on  the  ground  that  on  the  question  of  election,  the  verdict 
was  against  the  weight  of  evidence.  After  argument,  the  rule 
was  made  absolute  for  a  new  trial  by  the  majority  of  the  Court 
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of  Exchequer  (Martin  and  Bramwell,  BB.,  Cleasby,  B.,  dissent- 


't, 


rom  this  decision  the  defendants  appealed,  and  we  have  now 
to  determine  whether  the  case  ought  to  go  down  to  a  new  trial. 

Upon  the  argument,  it  was  admitted  by  Mr.  Holker,  who  ap- 
peared for  the  plaintiff,  that  as  the  Court  of  Exchequer  was 
unanimous  on  that  part  of  the  rule  relating  to  Lloyd's  Lists^ 
and  as  no  leave  to  appeal  was  given,  it  was  not  open  to  him  to 
contend  before  us  that  the  verdict  could  be  upset  on  that  ground. 
lie  also  admitted  that  he  could  not  contend  that  as  matter  of 
law  the  jud^e  was  bound  to  tell  the  jury  that  the  circumstances 
before  mentioned  relating  to  the  delivery  of  the  policy  amounted 
to  an  election  to  go  on  with  the  insurance.  But  he  drew  our 
attention  to  the  facts  that  the  defendants  had  made  no  fresh 
entry  in  their  books ;  that  they  had  not  struck  out  the  debt  of 
the  premium ;  and  that  the  usage  as  found  was  only  a  usage  to 
deliver  out  a  stamped  policy,  so  as  to  enable  the  assured  to  raise 
the  question  ;  and  that  it  was  not  found  to  be  the  usage  to  de- 
liver it  without  a  protest  or  reservation  of  the  underwriter's 
rights;  and  he  contended  that  the  learned  judge  ought  to 
have  told  the  jury  that  the  defendants  by  not  protesting 
♦when  they  issued  the  policy  (as  was  done  by  the  under-  [203 
writers  in  the  case  of  Nicholson  v.  Fower  (*),  and  by  remaining 
quiescent  from  the  13th  of  October,  when  Mr.  Fisk  became 
aware  of  the  concealment,  down  to  the  20th  of  October,  when 
they  became  aware  of  the  loss  of  the  ship,  had  allowed  the 
plaintiff  to  remain  under  the  belief  that  he  was  insured,  and 
could  not,  on  hearing  of  the  loss,  repudiate  their  liability.  He 
further  submitted,  that  the  learnea  judge  ought  to  have  ex- 
plained to  the  jury  what  amounted  to  the  exercise  of  election, 
and  that  his  omission  to  do  so  was  equivalent  to  a  misdirection. 

In  our  opinion,  this  contention  is  ill  founded.  The  law  as  to 
the  rights  of  a  person  who  has  been  induced  by  fraud  to  enter 
into  a  contract  has  recently  been  laid  down  by  this  court  in  the 
case  of  Clough  v.  London  and  North  Western  Ry.  Co.  as  follows  (*) : 
"  The  fact  that  the  contract  was  induced  by  fraud  did  not  render 
the  contract  void,  or  prevent  the  property  from  passing,  but 
merely  gave  the  party  defrauded  a  right,  on  discovering  the 
fraud,  to  elect  whether  he  would  continue  to  treat  the  contract 
as  binding,  or  would  disaffirm  the  contract  and  resume  his  pro- 
perty. This  was  not  controverted  at  the  bar,  and  it  is  not 
necessary  to  cite  authorities  for  it.  And  we  further  9gree  that 
the  contract  continues  valid  till  tho  party  defrauded  has  de- 
termined his  election  by  avoiding  it.  And,  as  stated  in  Com. 
Dig.  Election,  C.  2,  if  a  man  once  determines  his  election  it  shall 

C)  20  L.  T.  (N.  S.).  680.  O  Law  Bep.,  7  Ex.,  «t  p.  W. 
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be  determined  forever;  and  as  is  also  stated  in  Com.  Big. 
Election,  C.  1,  the  determination  of  a  man's  election  shall  be 
made  by  express  words  or  by  act.  And,  consequently,  we  i^ree 
with  what  seems  to  be  the  opinion  of  all  the  Judges  below,  that 
if  it  can  be  shown  that  the  London  Pianoforte  Oompany  have 
at  any  time  after  knowledge  6f  the  fraud,  either  by  express 
words  or  by  unequivocal  acts,  afflrtned  the  contract,  their 
eletcion  has  been  determined  forever.  But  we  differ  from 
them  in  this,  that  we  think  the  party  defrauded  may  keep  the 
question  open  so  lon^  as  he  does  notnii)^  to  affirm  the  contract. 
The  principle  is  precisely  the  same  as  that  on  which  it  is  held 
that  the  landlord  may  eleet  to  avoid  a  lease  and  brin^  eject- 
ment when  his  tenant  has  committed  a  fbrffeiture.  If  with 
204]  knowledge  of  the  forfeiture,  *by  the  receipt  of  rent  or 
olher  unequivocal  act,  he  shows  his  intention  to  treat  the  lease 
as  subsistiuff,  he  has  deterftiined  his  election  forever,  and  can  no 
longer  avoid  the  lease.  On  the  other  hand,  if  by  bringing  eject- 
ment he  unequivocally  shows  bis  intention  to  treat  the  lease  as 
void,  he  has  determined  his  election  and  cannot  afterwards 
waive  the  forfeiture :  Joni^  v.  Carter. {^  We  cannot  do  better 
than  cite  the  language  of  Bramwell,^.,  m  Orofi  v.  Lw/nley  (*), 
which  precisely  expresses  what  we  mean.  He  sajns  *  The  cotnmon 
expression  *  waiving  a  forfeiture,'  though  sufficiently  correct 
for  most  purposes,  is  not  strictly  aecurate.  When  a  lessee 
commits  a  breach  of  covenant  on  which  the  lessor  has  a  right 
of  re-entry,  he  may  elect  to  avoid  or  not  avoid  the  lease,  anahe 
may  do  so  by  deed  or  by  word ;  if  with  notice,  he  says,  under 
circumstances  which  bind  him,  that  lie  will  not  avoid  the  lease, 
or  he  does  an  act  inconsistent  with  his  avoiding,  as  distraining 
for  rent  (not  under  the  statute  of  Anne),  or  demanding  subse- 
quent rent,  he  elects  not  to  avoid  the  lease;  but  If  he  says  he 
will  avoid,  and  does  an  act  inconsistent  with  its  continuance,  as 
bringing  ejectment,  he  elects  to  avoid  it.  In  strictness,  there- 
.  fore,  the  question  in  such  cases  is,  has  the  lessor,  having  notice 
of  the  breach,  elected  not  to  avoid  the  lease  ?  or  has  he  elected 
to  avoid  it  ?  or  has  he  made  no  election  ?'  In  all  this  we  agree 
and  think  that,  mutatis  mutandis^  it  is  appTics^le  to  the  election 
to  avoid  a  contract  for  fraud..  In  such  cases  the  qtiestion  is,  has 
the  person  on  whom  the  fraud  was  practiced,  having  notice  of 
the  fraud,  elected  not  to  avoid  the  contract?  or  has  he  elected 
to  avoid  it  ?  or  has  he  made  no  election  ?  We  think  that  so 
long  as  he  has  made  no  election,  he  retains  the  right  to  deter- 
mine it  either  way,  subject  to  this,  that  if,  in  the  mterval  whilst 
he  is  deliberating,  an  innocent  third  pufty  has  aeq^uired  an  in- 
terest in  the  property,  or  if,  in  consequenee  of  bis  delay,  the 

(0  15  M.  W.,  718.       (•)  6  H.  L.  C,  at  p.  705 ;  S7  L.  J.  (Q.B.),  at  p.  800. 
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position  even  of  the  wrongdoer  is  a&cted,  it  will  praclade  him 
from  exercising  his  right  to  rescind*  And  lapse  otiime  without 
resoinding  will  furnish  evidence  that  he. has  determined  to  affirm 
the  contract,  and,  when  the  lapse  of  time  is  great,  it  probably 
would  in  practice  be  treated  as  conclusive  evidence  to  show  that 
he  has  so  determined.  But  we  cannot  see  any  principle,  and 
are  not  aware  of  any  authority  for  saying,  that  the  mere  fact  that 
one  who  is  a  party  to  the  fraud  has  "^issued  a  writ  and  [205 
commenced  an  action  before  the  rescission,  is  such  a  change  of 
position  as  would  preclude  the  defrauded  party  from  exercising 
his  election  to  rescind/' 

In  the  case  now  before  us,  the  learned  judge  expressly  told 
the  jury  that  if  the  defendants  had  elected  to  go  on  they  could 
not  afterwards,  on  hearing  of  the  loss,  repudiate  their  liability ; 
and  left  to  the  jury  to.  say  whether  the  defendants  had  elected 
to  go  on  with  the  contract,  calling  their  attention  pointedly  to  the 
fact  that  Mr.  Fisk,  whcjyse  dutv  it  was  to  determine  the  question 
whether  the  insurance  should  be  repudiated,  knew  all  the  cir« 
cumstances  on  the  13th,  and  that  nothing  was  done  by  the 
unden;vTitersto  repudiate  their  liability  till  the  2Qth,  after  the 
riceipt  of  the  news  of  the  loss. 

It  18  true  that  the  learned  judge  told  the  jury  that  he  himself 
attached  no  weight  to  the  handing  out  of  the  stamped  policy. 
But  even  if  we  were  of  opinion  that  more  weight  might  have 
been  attributable  to  this  view  tfian  was  given  to  it  by  the 
learned  judge,  this  would  not  amount  to  a  misdirection,  nor  can 
we  see  that  the  learned  judge  failed  in  any  way  properly  to 
explain  to  the  jury  the  nature  of  an  act  of  election. 

The  learned  judge  further  told  the  jury  that  they  were  to  con- 
sider whether  the  election  was  exercised  within  a  reasonable 
time,  telling  them  that  the  party  entitled  to  elect  must  do  so 
within  a  reasonable  time.  It  is  not  necessary  to  consider 
whether  this  direction  is  correct,  or  whether  the  party  entitled 
to  elect  may  not  do  so  at  any  time,  unless  in  the  meantim/s  he 
has  elected  to  affirm  the  contract,  or  unless  the  rights  of  third 
parties  haive  intervened,  or  the  other  party  to  the  contract  has 
altered  his  position,  under  the  belief  that  the  contract  was  a 
subsisting  one ;  for,  if  the  latter  be  the  correct  view,  the  direc- 
tion of  th€$  learned  judge  was  too  favorable  to  the  plaintiff,  and 
of  course  ha  cannot  oomplaiu  of  it^ 

If,  indeed,  it  had  iq)peared  that,  in  consequence  of  the  delay 
andoftheabsence  of  protest  by  the  defendants,  tbeplaintafi''s  posi- 
tion bad  been  altered,  and  he  had  thereby  been  induced  to  believe 
that  the  defendants  intended  to  waive  their  right  to  avoid  the 
contract  of  insucanoe,  and  had  conseauently  abstained  irom 
effecting  insurance  elf  ewhere,  we  should  probably  have  tl^oiig^t 
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206]  that,  though  *there  had  been  in  fact  no  exercise  by  the 
defendants  of  their  right  of  election,  the  case  fell  within  the 
view  taken  in  Clough  v,  London  and  North'  Western  By.  Ok  (*), 
and  that  this  question  ought  to  have  been  submitted  to  the  jury. 
But,  in  truth,  although  the  plaintifi*  was  examined  as  a  witness 
on  his  own  behalf,  he  did,  not  assert  that  he  was  induced  by 
the  defendants'  conduct  to  think  the  policy  a  binding  one,  and 
consequently  abstained  from  effecting  a  fresh  policy ;  and,  look- 
ing at  the  letters  that  passed  between  the  plaintiff  and  his 
brokers,  set  out  in  Appendix  C.  to  the  case  (which  show  that 
the  broker  could  not  succeed  in  covering  the  ship  or  freight 
for  any  amount  beyond  that  already  effected^,  it  is  impossible 
that  any  such  case  could  have  been  successfully  made,  and  we 
therefore  think  that  the  learned  jud^e  would  have  been  wrong 
had  he  left  any  such  question  to  the  jury. 

It  remaineponly  to  examine  the  reasons  given  by  Martin  and 
Bramwell,  BB.,  for  granting  a  new  trial.  The  letters  to  which 
we  have  alluded  do  not  appear  to  have  been  brought  before 
those  learned  judges,  and  we  cannot  help  thinking  that  if  their 
attention  had  been  drawn  to  them  they  would  probably  have 
arrived  at  a  different  conclusion.  Martin,  B.,  treats  the  case  as 
one  of  estoppel;  but,  according  to  a  long  series  of  cases  like 
Ficlcard  v.  ISears  (^,  the  estoppel  would  only  arise  on  proof  that 
the  plaintiff  had  been  prejudicially  affected  by  a  belief  that  the 
defendants  were  treating  the  contract  as  binding. 

Bramwell,  B,,  does  not  rest  his  judgment  precisely  on  this 
ground,  but  it  is  evident  that  he  was  a  good  deal  influenced  by 
the  belief  that  the  defendants'  silence  prevented  the  plaintiff 
insuring  elsewhere,  which,  as  we  have  pointed  out,  was  not  the 
case. 

The  learned  baron  seems  to  have  thought  that  it  was  the 
duty  of  the  defendants,  within  a  reasonable  time  after  discover- 
ing the  concealment,  to  notify  to  the  plaintiff  their  intention  to 
avoid  the  policy,  and  that  by  not  doing  so,  and  handing  out 
the  policy  without  objection,  they  in  the  absence  of  any  evidence 
to  explain  their  conduct,  entitled  the  assured  to  treat  it  as  an 
election  not  to  avoid  the  contract  It  is  to  be  observed  that  he 
does  not  go  to  the  length  of  saying  that  Blackburn,  J.,  ought  to 
have  told  the  jury  that  the  handing  out  of  the  policy  without 
207]  protest  did,  in  *point  of  law,  amount  to  an  affirmance  of 
the  contract,  which  precluded  the  defendants  from  afterwards 
raising  the  question  ;  but  that  he  ought  to  have  left  to  them  the 
circumstances  of  the  case,  as  putting  the  burden  of  proof  on 
the  defendants  to  show  that  the  plaintiff'  did  not  understand,  or 
bad  no  right  to  understand,  the  conduct  of  the  defendants  aa 
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an  election.  For  the  reasons  already  given  we  think  this  is  not 
so,  and  that,  if  there  really  was  no  election,  it  is  wholly  immaterial 
whether  the  plaintiff  understood,  or  had  a  right  to  understand, 
the  conduct  of  the  defendants  as  amounting  to  an  election, 
unless  under  that  belief  he  altered  his  position. 

For  these  reasons  we  think  that  the  charge  of  the  learned 
judge  is  not  open  to  any  of  the  objections  made  to  it. 

It  was,  however,  further  contended  by  Mr.  Holker,  that, 
though  an  application  for  a  new  trial  on  the  ground  of  the 
verdict  being  against  evidence  cannot  be  carried  to  the  Ex- 
chequer Chamber,  it  was  competent  to  him,  in  supporting  the 
judgment  of  the  court  below,  to  rely  on  the  alleged  unsatisfactory 
character  of  the  verdict  as  a  reason  for  allowing  the  rule  for  a 
new  trial  to  stand.  We  are,  however,  clearly  of  opinion  that  it 
is  not  so ;  sitting  here  as  a  coui*t  of  appeal,  we  have  no  jurisdic- 
tion to  deal  witn  anything  but  matters  of  law,  and  cannot  en- 
tertain the  question  whether  the  verdict  be  or  be  not  unsatis- 
factory, or  any  other  question  of  mere  discretion. 

The  result  is  that  the  judgment  of  the  Court  of  Exchequer 
must  be  reversed,  and  the  rule  for  a  new  trial  discharged. 

Judgment  revo^sed. 

Attorneys  for  plaintiff:  Sharpe^  Parker^  ^  Co. 
Attorneys  for  defendants  :   Thomas  ^  Hollams. 
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21]  *The  Queen  v.  Charles  Satchwell, 

Malicious  Injury  to  Property — Arson — 24  di  25  Vict.  e.  97,  ».  17  — Stack  of 

Straw. 

The  prisoner  was  indicted,  under  24  and  25  Vict.  c.  97.  for  settin^^  fire  to  a  stack 
of  straw.    It  was  proved  that  he  set  fire  to  a  quantity  of  straw  on  a  lorj : 
Held,  that  he  could  not  properly  be  convicted. 

Case  stated  by  Blackburn,  J.:  At  the  last  Summer  Assizes 
for  AVarvvick  the  prisoner  was  tried  for  willfully  and  maliciously 
setting  fire  to  a  stack  of  straw,  the  goods  of  William  Allsop. 

It  was  proved  that  the  prisoner  did  willfully  and  maliciously 
set  fire  to  a  quantity  of  straw,  amounting  to  22  cwt.,  which  was 
packed  on  a  lory.  The  straw  had  been  placed  on  the  lory  to 
convey  it  to  market,  and  brought  six  or  seven  miles  on  the  way. 

The  horses  had  been  removed,  and  the  lory  with  the  straw 
on  it  left  for  the  night  in  the  yard  of  an  inn,  ready  to  be  taken 
on  to  market  next  morning. 

The  learned  judge  inclined  to  think  that  the  straw,  being 
packed  on  a  lory,  was  not  a  stack  within  the  meaning  of  the  24 
22]  &  25  *Vict.  c.  97.17  (*),  and  consequently  that  the  settingfire 
to  it  was  not  a  felony ;  but  the  case  being  clear  in  fact,  directed 
a  verdict  of  guilty,  and  sentenced  the  prisoner  to  seven  years' 
penal  servitude,  reserving  the  point  whether  the  setting  fire  to 
the  straw  was  a  felony. 

No  counsel  appeared. 

BoviLL,  C.J.  I  think  the  conviction  must  be  quashed.  The 
indictment  is  for  setting  fire  to  a  stack  of  straw.  And  it  is 
shown  that  the  prisoner  set  fire  to  a  quantity  of  straw  on  a  lory. 
It  does  not  appear  whether  it  was  being  removed  to  or  from  a 
stack;  but  it  was  on  its  way  to  market.  I  do  not  think  that  is 
a  stack.  A  somewhat  similar  point  arose  and  was  decided  in 
the  same  way  in  JRex  v.  Aris  (*). 

Bramwell,  B.,  Blackburn,  Archibald,  and  IIonyman,  JJ., 
concurred.  Conviction  quashed. 

O  By  24  &  35  Vict.  c.  97.  s.  17,  ^ain,  pulse,  tares,  hay,  straw,  haulm, 
"Whosoever  shall  unlawfully  and  ma-  stubble  . . .  shall  be  guilty  of  felony. . ." 
lidoosly  set  fire  to  any  stack  of  com,       (*)  6  C.  &  P.,  b48. 
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[Law  Reports,  2  Crown  Cases  Reseryed,  22.] 

AprU  26, 1873. 

The  Queen  y.  Arthur  Henry  Morton. 

■  Fargery—Desd^^i  A  25  Vict.  6. 98,  i.  20— Zettdr  of  Orden, 

By  24  &  25  Vict,  c  98,  s.  20,  it  is  felony  to  foi^ge  "  any  deed,  or  any  bond  or 
writing  obligatory :  *' 

Esld^  that  a  letter  of  orders  under  the  seal  of  a  bishop  is  not  a  deed  within  that 
section. 

Case  stated  by  Bramwell,  B. 

At  the  last  sessions  of  oyer  and  terminer,  and  jail  delivery 
at  Worcester,  the  prisoner  was  tried  and  found  guilty  on  an  in- 
dictment, of  which  a  copy  is  annexed. 

The  docuntent  which  he  had  forged,  when  produced,  was  as 
follows : 

23]  *"  By  the  tenor  of  these  presents,  we,  Auckland,  by  Divine 
>  permission,  bishop  of  Bath  and  Wells,  do  make  it  known 
^  unto  all  men  that  on  Sunday,  the  23d  day  of  December,  in 
o*  the  year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
g  three,  we,  the  bishop  before  mentioned,  solemnly  adminis- 
►g  tering  holy  orders  under  the  protection  of  the  Almighty  in 
g  our  cathedral  church  of  Saint  Andrew  in  Wells,  did  admit 
^  our  beloved  in  Christ  Arthur  Henry  Morton  a  Master  of 
•^  Arts  (of  whose  virtuous  and  pious  life  and  conversation  and 
^  competent  learning  and  knowledge  in  the  Holy  Scriptures 
{H  we  were  well  assured)  into  the  holy  order  of  deacons, 
^  according  to  the  manner  and  form  prescribed  and  used  by 
^  the  church  of  England,  and  him,  the  said  Arthur  Henry 
5?  MortarXy  did  then  and  there  rightly  and  canonically  ordain 
^  deacon ;  he  having  first  in  our  presence  freely  and  volun- 
Ts  tarily  subscribed  to  the  thirty-nine  articles  of  religion  and 
2i  to  the  three  articles  contained  in  the  thirty-sixth  canon, 
and  he  likewise  having  taken  the  oaths  appointed  by  law 
to  be  taken  for  and  instead  of  the  oath  of  supremacy.  In 
testimony  whereof  we  have  caused  our  episcopal  seal  to  be 
hereunto  affixed  the  day  and  year  above  written,  and  in 
the  seventh  year  of  our  translation. 


soaoftiM 

BUhop  of  Bath  

Auckland,    f     "iZl^     )    Bath  and  Wells/' 

The  Seal  of  Banm 
AaeUaiid,  JKD, 


The  signature  and  seal  were  the  genuine  signature  and  epis- 
copal se^  of  Lord  Auckland,  bishop  of  Bath  and  Wells,  and 
the  document  was  duly  signed,  sealed,  and  given  out  by  him. 
5  Eno.  Kep.]  50 
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But  when  so  given  out  the  name  in  it  of  the  person  ordained 
was  Joseph  Leycester  Lyne,  the  year  was  one  thousand  eight 
hundred  and  sixty,  and  not  one  thousand  eight  hundred  and 
sixtj'-three,  and  in  the  margin  the  letters  dismissory  were  stated 
to  be  from  the  Bishop  of  Exeter,  not  Melbourne. 

The  forgery  consisted  in  altering  the  name,  adding  "  a  master 
of  arts,"  altering  the  year,  and  changing  Exeter  to  Melbourne. 
The  alterations  are  in  italics.  It  was  proved  that  Lyne  was 
24]  *ordained  by  imposition  of  hands  according  to  the  service 
in  the  prayer  book,  and  that  this  document  had  been  delivered 
to  him,  and  afterwards  stolen  or  taken  from  him  without  his 
consent.  It  was  also  proved  that  no  other  deed  or  document 
ordaining  or  certifying  the  ordination  is  ever  m^de  or  given, 
though  the  fact  of  ordination  is  recorded  in  a  book  kept  for  that 
purpose.  Doubting  whether  the  document  was  a  deed  within 
the  meaning  of  the  statute,  the  learned  judge  asked  the  opinion 
of  the  court  for  the  consideration  of  Crown  Cases  Reserved 
thereon. 

Indictment.  First  count,  that  the  prisoner  feloniously  did 
forge  a  certain  deed  purporting  to  be  under  the  hand  and  seal 
of  Lord  Auckland,  bishop  of  Bath  and  Wells,  which  said  forged 
deed  was  and  is  as  follows,  [it  was  then  set  out  vcrbatimy']  with 
intent  thereby  to  defraud,  &c. 

Second  count,  that  the  prisoner  feloniously  did  forge  a  certain 
other  deed  purporting  to  be  letters  of  orders  under  the  hand 
and  seal  of  Lord  Auckland,  bishop  of  Bath  and  Wells,  with  in- 
tent thereby  then  to  defraud,  &c. 

Third  count,  similar  to  the  first,  but  charging  the  prisoner 
with  uttering. 

Fourth  count,  similar  to  the  second,  but  charging  the  prisoner 
with  uttering. 

Goodman,  for  the  prisoner.  A  letter  of  orders  is  not  a  deed. 
Many  documents  under  seal  are  not  deeds.  Thus  an  award  under 
seal  IS  not :  Brown  v.  Vawser  (*) ;  so  of  a  license :  Chanter  v^ 
Johnson.(^  A  deed  has  been  often  defined  by  the  older  writers. 
Thus  in  Co.  Lit.  35,  b.,  its  requisites  are  stated  to  be,  "  Firstly, 
writing ;  secondly,  in  parchment  or  paper ;  thirdly,  by  a  person 
able  to  contract ;  fourthly,  by  a  suflBicient  name ;  fitthly,  a  person 
able  to  be  contracted  witn;  sixthly,  by  a  sufficient  name; 
seventhly,  a  thin^  to  be  contracted  for ;  eighthly,  apt  words  re- 
quired by  law;  ninthly,  sealing ;  and  tenthly,  delivery."  And 
again,  Co.  Lit.  161,  b,  it  is  said,  "  A  deed  signifieth  in  the 
common  law  three  things,  viz.,  writing,  sealing,  and  delivery, 
comprehending  a  bargain  or  contract  between  party  and  party." 
In  Snepherd's  Touchstone,  Chap.  4,  p.  50,  a  deed  is  described 

0  4  East.,  584.  (»)  14  M.  &  W.,  408. 
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as  "  sealed  and  delivered  to  prove  and  testify  the  agreement  of 
the  parties,  whose  *deed  it  is,  to  the  things  contained  in  the  [25 
deed."  These  definitions  limit  the  use  of  the  word  "  deed"  to 
that  which  contains  a  contract.  But  even  if  this  be  to  limit  the 
meaning  of  the  word  too  much,  it  must  at  least  be  something 
having  some  actual  operation,  as  passing  an  interest  or  creating 
a  right.  In  Spelman's  Glossary,  title  Factum,  a  deed  is  defined 
as  ^''Scriptum  solonne  quo  Jirmaiur  donum^  concession  pactum^  con- 
tractuSj  et  hujusmocUJ^  And  the  definitions  in  Comyn's  Digest, 
Cruise  Digest,  Tomlyn's  Law  Dictionary,  Wharton's  Law  Lexi- 
con, and  1  Stephen's  Commentaries,  5th  ed.,  p.  487,  are  similar. 
Nothing  has  been  held  to  be  a  deed  which  does  not  pass  an'in- 
terest  or  confer  some  right  or  authority  :  Bez  v.  Fauntleroy  (*) ; 
1  Arnould  on  Insurance,  p.  143,  n. 

[Blackburn",  J.  If  this  letter  of  orders  be  the  solemn  and  es- 
sential record  of  something  of  the  same  nature  with  a  gift,  &c., 
it  would  appear  to  be  within  Spelman's  definition, 

Archibhld,  J.  It  would  then  be  very  like  a  charter  of  feoflT- 
ment 

Blackburn,  J.  The  4  Hen.  7,  c.  13,  deprived  a  clerk  of  his 
benefit  of  clergy  for  a  second  oftense,  if  he  ^*  hath  not  then  and 
there  ready  his  letters  of  his  orders,  or  a  certificate  of  his  ordi- 
nary witnessing  the  same." 

tioviLL,,C.J.,  That  seems  to  show  that  the  letter  of  orders  was 
not  essential,  but  that  a  certificate  would  do  as  well.] 

The  letter  of  orders  is  nothing  more  than  a  formal  certificate. 
[He  referred  to  Blunt's  Book  of  Church  Law,  p.  201.J 

Jelf  (Amphletl  with  him),  in  support  of  the  conviction.  The 
word  "  deed"  is  used  in  this  section  in  its  most  general  sense. 
It  stands  first,  and  must  not  be  limited  by  the  words  that  follow 
it.  And  as  to  the  general  meaning  of  the  word  "  deed,"  the 
definitions  cited  from  Coke  are  too  narrow.  Many  things  are 
called  and  treated  as  deeds  which  contain  no  contract:  Shepherd's 
Touchstone,  p.  50,  8th  ed,  where  "attornments,  exchanges, 
surrenders,  partitions,  authorities,  commissions,  licenses,  revo- 
cations, and  the  like''  are  spoken  of. 

[Blackburn,  J.  Each  of  those  is  the  solemn  confirmation  of 
an  act  passing  an  interest  within  Spelman's  definition.] 

♦The  letter  of  orders  is  quite  as  much  a  deed  as  many  of  [26 
these.  It  is  the  formal  evidence  of  the  deacon's  ordination, 
which  is  an  act  conferring  authority  and  privileges.  The  letter 
of  orders  must,  by  the  137th  canon  of  1603,  be  produced  at  the 
first  visitation.  And  by  the  39th  canon  a  deacon  could  not  with- 
out it  obtain  employment  in  another  diocese,  8  Bum's  Eccl. 
Law,  9th  ed.,  p.  61. 

0)  2  Bmg.,  413. 
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[BoviLL,  C.  J.  Surely  all  that  is  merely  directory  to  aeciir;e  a 
bishop's  knowing  his  clergy,  and  to  prevent  imposition.] 

[Blackburn,  J.  referred  to  Marshall  v.  Bishop  of  Exeter.  (*]] 

Brown  v,  Vawser  (*)  and  Chanter  v.  Johnson  (*)  are  not  in  point. 
They  were  decided  not  on  the  nature  of  the  instrument,  but 
on  the  ground  that  there  had  been  no  delivery. 

[Burrell's  Law  Dictionary,  tit.  Deed,  4;  Bythewood  and 
Jarman,  p.  113 ;  Goddard's  Case  (*) ;  Rex  v.  Lyon  (*) ;  Co.  Lit., 
52  (a) ;  83  &  34  Vict.  c.  91,  were  also  cited.]  ^ 

BoviLL,  C.  J.  The  prisoner  is  indicted  for  forging  a  docu- 
ment which  is  described  as  a  deed,  so  as  to  bring  his  offense 
within  s.  20  of  24  &  25  Vict.  c.  98.  That  section  speaks  of  forg- 
ing "  any  deed,  or  any  bond  or  writing  obligatory;*'  and  the 
question  we  have  to  consider  is,  whether  the  docament  in  ques- 
tion is  a  deed  within  the  menningof  the  words  there  used.  In 
form  it  is  what  is  commonly  known  as  a  letter  of  orders  under 
the  episcopal  seal ;  and  it  is  necessary,  therefore,  to  ascertiiin 
precisely  the  nature  and  character  of  such  an  instrument.  Now 
the  mode  of  ordaining  a  deacon  in  the  Churcli  of  England  is 
prescribed  by  the  Book  of  Common  Prayer.  It  must  be  in  the 
face  of  the  church ;  and  upon  the  completion  of  the  ceremony 
the  ordained  person  becomes  a  deacon.  No  deed  or  grant  is 
necessary.  But  from  very  early  times  it  has  been  the  practice, 
after  the  ordination  is  completed,  to  issue  letters  of  orders  under 
the  bishop's  seal.  And  a',  one  time,  as  appears  from  the  statute 
to  which  reference  has  been  made,  the  production  of  his  letter 
of  orders,  or  a  certificate  from  the  ordinary,  was  necessary  to 
entitle  a  clerk  to  the  benefit  of  clergy.  The  letter  of  orders  is 
27]  a  formal  declaration  under  seal  that  the  bishop  *"did 
admit  **  the  person  to  whom  it  is  given  "  into  the  holy  order 
of  deacons,  according  to  the  manner  and  form  prescribed  and 
used  by  the  church  of  England,  and  him  then  and  there  did 
rightly  and  canonically  ordain  deacon  ...  In  testimony 
whereof"  the  seal  is  afiixed.  Is  this,  then,  a  deed  within  the 
meaning  of  the  Act  of  Parliament  7  In  some  of  the  definitions 
given  a  deed  is  described  as  being  something  of  the  nature  of 
n  contract.  But  the  term  is  clearly  not  confined  to  contracts. 
A  charter  of  feoffment,  for  instance,  is  a  deed ;  so  is  a  gift  or 
grant,  a  power  of  attorney,  a  release,  or  a  disclaimer.  I  would 
go  further,  and  say  that  any  instrument  delivered  as  a  deed, 
and  which  either  itself  passes  an  interest  or  property,  or  is  in 
afiirmance  or  confirmation  of  something  whereby  an  interest  or 
jiroperty  passes,  is  a  deed.    Now  is  the  present  instrument  a 

(»)  Law  Rep.,  3  H.  L.,  17.  O  14  M.  &  W.,  408. 

O  4  East.,  584.  (*)  2  Co.  Rep.,  5. 

C)  RufiB.  &  Ry.,  255. 
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deed  ia  thiaseDse  ?  I  by  no  niQans  say  that  I  have  enumerated 
all  th^  possible  kinds  of  deeds ;  there  may  be  others.  But  is 
this  a  document  of  the  same  kind  ?  It  does  not  purport  to 
convey  property,  title,  interest,  or  authority,  but  only  to  certify 
that  a  cerenK)ny  has  taken  place.  It  is  a  mere  certificate  or 
declaration  of  ordination.  Many  documents  under  seal  are 
not  deeds ;  for  instance,  an  award,  though  sealed.  Again,  a 
will  is  often  under  seal.  So  is  a  certificate  of  magistrates  a  cer- 
tificate of  admission  to  the  college  of  physicans,  or  to  other 
learned  bodies.  So  is  a  share  certificate.  Yet  it  can  hardly  be 
said  that  all  these  are  deeds.  The  probate  of  a  will  is  very 
similar;  it  is  given  under  the  seal,  formerlv  of  the  ordinary, 
now  of  the  Court  of  Probate.  It  is  a  certificate  of  the  will 
having  been  proved  and  administration  granted;  but  I  never 
heard  it  suggested  that  that  is  a  deed.  1  think,  then,  that  a 
letter  of  orders  is  not  a  deed,  and  that  the  conviction  cannot  be 
supported. 

J3RAMWBLL,  B.  I  am  of  the  same  opinion. 

Blackburk,  J.  I  quite  a^ree  that  the  afiixing  a  seal  does 
not  make  a  deed.  The  definition  of  a  deed  cited  from  Spelmau 
seems  to  me  the  best ;  and  I  doubt  whether  the  present  instru- 
ment is  within  it,  though  I  am  not  quite  sure.  i3ut  whatever 
be  the  meaning  of  the  word  **  deed  "  in  the  abstract,  the  words 
of  the  section  under  which  this  indictment  is  framed  are,  **  any  ^ 
deed,  »bond,  or  writing  obligatory ;  "  and  I  think  those  [2b 
words  must  be  limited  to  something  passing,  or  which  is  in 
affirmance  of  that  which  passes,  a  pecuniary  interest ;  and, 
therefore,  a  deed  such  as  this,  if  it  be  a  deed,  is  not  within 
them.  It  is  not  necessary  to  consider  the  question,  whether 
the  probate  of  a  will  would  be  a  deed  within  this  section.  I 
rather  think  it  is. 

Archibald  and  Honyman,  JJ.,  concurred. 

Oonviction  quashed. 

Attorneys  fqr  prosecution :   White  J'  Son j  for  Cartler^  Worcester. 
Attorneys  for  prisoner :  Jiookc  ^  Son. 


[Law  Reports,  2  Crown  Cases  Reserved,  28.] 

May  8, 1878. 

The  Queen  v.  Cullum. 

Bmbegzlement^  24  <fi  25  Viet,  c.  96, «.  d8—  Wronffful  tue  of  Barge  by  SerDant  of 
Owner — Freight  received  neither  **fw"  nor  *'%n  the  Name,**  nar  "on  aecourU 
of'  Maeter. 

The  prisoner  was  captain  of  a  barge,  and  in  the  exclusive  service  of  its  owner. 
He  was  remonerated  with  half  the  earnings  of  ,the  vessel,  and  had  no  autho- 
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Titj  to  take  any  other  cargoes  bat  those  appointed  for  him.  It  was  his  daty  to 
account  to  his  master  for  the  proceeds  of  each  vojAf^e.  On  one  occasion,  although 
ordered  to  bring  the  barge  Imck  empty  from  a  certain  place,  and  forbidden  to 
lake  a  particular  cargo,  he,  nevertheless,  loaded  such  cargo  in  the  barge,  returned 
therewith,  and  received  the  freight.  He  did  not  profess  to  carry  the  car^  or 
receive  the  freight  for  his  master,  and  the  person  paying  the  money  did  not 
know  for  whom  he  paid  it.  The  prisoner  declared  that  me  barge  came  back 
emptv,  and  never  accounted  for  the  freight : 

Held,  that  he  was  not  guilty  of  embezzlement,  as  the  money  was  not  received 
or  taken  into  possession  by  him  "  for,  or  in  the  name  of,  or  on  the  account  of  his 
master  or  employer,"  within  24  &  25  Vict.  c.  96,  s.  68. 

Case  stated  by  the  chairman  of  the  West  Kent  Sessions. 

The  prisoner  was  indicted,  as  servant  to  George  Smeed,  for 
stealing  2?.,  the  property  of  his  master. 

The  prisoner  was  employed  by  Mr.  Smeed,  of  Sittingbournc, 
Kent,  as  captain  of  one  of  Mr.  Smeed's  barges. 

The  prisoner's  duty  was  to  take  the  barge  with  the  cargo  to 
London,  and  to  receive  back  snch  return  cargo,  and  from  such 
persons,  as  his  master  should  direct  The  prisoner  had  no  autho- 
29]  rity  *to  select  a  return  cargo,  or  take  any  other  cargoes  but 
those  appointed  for  him.  The  prisoner  was  entitled,  by  way  of 
remuneration  for  his  services,  to  half  the  earnings  of  the  barge, 
after  deducting  half  his  sailing^expeuses.  Mr  Smeed  paid  the 
Dther  half  of  such  expenses.  The  prisoner's  whole  time  was  in 
Mr.  Smeed's  service.  It  was  the  duty  of  the  prisoner  to  account 
to  Mr.  Smeed's  manager  on  his  return  home  after  every  voyage, 
[n  October  last,  by  direction  of  Mr.  Smeed,  the  prisoner  took  a 
load  of  bricks  to  London.  In  London  he  met  Mr.  Smeed,  and 
asked  if  he  should  not  on  his  return  take  a  load  of  manure  to 
Mr.  Pye,  of  Caxton.  Mr.  Smeed  expressly  forbade  his  taking 
the  manure  to  Mr.  Pye,  and  directed  him  to  return  with  his 
barge  empty  to  Burham,  and  thenee  take  a  cargo  of  mud  to  an- 
other place  Murston.  Going  from  London  to  Murston,  he  would 
pass  Caxton.  Kbtwithstanding  this  prohibition,  the  prisoner 
took  a  barge  load  of  manure  from  London  down  to  Mr.  Pye,  at 
Caxton,  and  received  from  Mr.  Pye's  men  41.  as  the  freight.  It 
was  not  proved  that  he  professed  to  carry  the  manure  or  to  re- 
ceive the  freight  for  his  master.  The  servant  who  paid  the  4L 
said  that  he  paid  it  to  the  prisonerfor  the  carriage  of  the  manure, 
but  that  he  did  not  know  for  whom.  Early  in  December,  the 
prisoner  returned  home  to  Sittingbournc,  and  proposed  to  give 
an  account  of  his  voyage  to  Mr.  Smeed's  manager.  The 
prisoner  stated  that  he  bad  taken  the  bricks  to  London  and  had 
returned  empty  to  Burham,  as  directed  by  Mr.  Smeed,  and  that 
there  he  had  loaded  with  mud  for  Murston. 

In  answer  to  the  manager's  inquiries,  the  prisoner  stated  that 
he  had  not  brought  back  any  manure  in  the  barge  from  London, 
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and  he  never  accounted  for  the  4L  received  from  Mr.  Pye  for 
the  freight  for  the  manure. 

The  jury  found  the  prisoner  guilty,  as  servant  to  Mr.  Smeed, 
of  embezzling  2L 

The  question  was  whether,  on  the  above  facts,  the  prisoner 
could  be  properly  convicted  of  embezzlement  (*). 

*N"o  counsel  appeared  for  the  prisoner.  [30 

E.  T.  Smith  (with  him  Moreton  Smith)  for  the  prosecution. 
The  prisoner  received  this  freight  either  "for,"  or  "on  account 
of  his  master  or  employer,"  and  therefore  is  within  the  terms 
of  24  &  25  Vict.  c.  96,  s.  68.  The  words,  "  by  virtue  of  such 
employment,"  which  were  in  the  repealed  statutes  relating  to 
the  same  ofiense,  have  been  "advisedly  omitted,  in  order  to  en- 
large the  enactment  and  get  rid  of  the  decisions  on  the  former 
enactments  :"  Gl reaves'  Crim.  Law  Consolidation  Acts,  p.  117. 

[BoviLL,  C.J.  An  alteration  caused  by  the  decision  of  £ex  v. 
Snowley  (*),  which  was  a  case  resembling  the  present  one. 

Blackburn,  J.  How  can  the  money  here  be  said  to  have  been 
received  into  the  possession  of  the  servant,  so  as  to  become  the 
property  of  the  master  ?] 

The  prisoner  was  exclusively  employed  by  the  prosecutor. 
"With  his  master's  barge  he  earned,  and  in  the  capacity  of  servant 
received,  4L  as  freight,  which,  on  receipt  by  him,  at  once  be- 
came the  property  of  his  master :  Hex  v.  Hartley  ('). 

S Blackburn,  J.  But  in  this  case  the  servant  was  disobeying 
ers.  Suppose  a  private  coachman  used  his  master's  carriage 
without  leave,  and  earned  half-a-crown  by  driving  a  stranger, 
would  the  money  be  received  for  the  master,  so  as  to  become 
the  property  of  the  latter  ?] 

Such  coachman  has  no  authority  to  receive  any  money  for 
his  master;  the  prisoner,  however,  was  entitled  to  take  freight. 

[BoviLL,  C.J.  He  was  expressly  forbidden  to  do  so  on  this 
occasion.] 

Can  it  DC  said  that  he  may  be  guilty  of  embezzlement,  if,  in 
obedience  of  orders,  he  receives  money,  and  yet  not  guilty  of 
that  crime  if  he  is  acting  contrary  to  his  master's  commands  7 
Sec  note  io Beg  v.  Ilarris{^)y  in  2  Russell  on  Crimes, 4th  ed.,p.  453. 

0)  24  &  25  Vict.  c.  06,  s.  68,  enacts  tLat  stolen  the  same  from  liis  master  or  em- 

"Wliosoever,  being  a  clerk  or  servant,  ployer,  although  such  chattel,  money, 

or  being  employed  for  the  purpose  or  or  security  was  not  received  into  the 

in  the  capacity  of  a  clerk  or  servant  possession  of  such  master  or  employer 

shall  fraudulently  embezzle  any  chattel,  otherwise  than  by  the  actual  possession 

money,  or   valuable    security,    which  of  his  clerk,  servant,  or  other  person  so 

shall  be  delivered  to  or  received  or  employed. . . ." 

taken  into  possession  by  him  for  or  in  *    (')  4  G.  &  P.,  300. 

the  name  or  on   the   account   of  his  (')  Rubs.  &  Ry.,  130. 

master  or  employer,  or  any*part  thereof,  {*)  Dears.  Cr.  C,  844. 
shall  be  deemed  to  have    feloniously 
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31]  '^[Blackburn,  J,  In  suggesting  that  case  to  be  erroneous, 
tlie  editor  seems  to  assume  that  the  decision  proceeded  on  the 
words,  "  by  virtue  of  his  employment,''  whereas  it  did  not. 

Bramwell,  B.  Suppose  the  captain  of  a  barge  let  his  master's 
vessel  as  a  stand  to  the  spectators  of  a  boat-race,  and  took  pay- 
ment from  them  for  the  use  of  it?] 

Such  use  would  not  be  in  the  nature  of  his  business. 

[Blackburn,  J.  In  the  note  to  this  section  by  Mr.  Greaves, 
he  remarks, "  Mr.  Davis (')  riffhtly  says  that  Hhis  omission  avoids 
this  technical  distinction ;'  but  he  adds,  *  still  it  must  be  the 
master's  monej'  which  is  received  by  the  servant,  and  not  money 
wrongfully  received  by  the  servant  by  means  of  false  pretenses.' 
This  is  plainly  incorrect."  But  in  my  opinion  Mr.  Davis  was 
plainly  correct,  and  Mr.  Greaves  wrong:  Beg  y,  Thorpe.  (^] 

BoviLL,  C,J.  In  the  former  act  relating  to  this  offense  were 
the  words  "  by  virtue  of  his  employment."  The  phrase  led  to 
some  difficulty,  for  example,  such  as  arose  in  Iteg  v.  Snowlcy  0 
and  jReg  v.  Iiarris  (*)•  Therefore,  in  the  present  statute  those 
words  are  left  out ;  and  s.  68  requires  instead  that,  in  order  to 
constitute  the  crime  of  embezzlement  by  a  clerk  or  servant  the 
"chattel,  money,  or  valuable  security  .  .  .  shall  be  delivered 
to,  or  received,  or  taken  into  possession  by  him,  for  or  in  the 
name  or  on  account  of  his  master  or  employer." 

Those  words  are  essential  to  the  definition  of  the  crime  of  em- 
bezzlement under  that  section.  The  prisoner  here,  contrary  to 
his  master's  order,  used  the  barge  for  his,  the  servant's,  own 

[>urposes,  and  so  earned  money  which  was  paid  to  him,  not  for 
lis  master,  but  for  himself;  and  it  is  expressly  stated  that  there 
was  no  proof  that  he  professed  to  carry  for  the  master,  and  that 
the  hirer  at  the  time  of  paying  the  money  did  not  know  for 
whom  he  paid  it.  The  facts  before  us  would  seem  more  con- 
sistent with  the  notion  that  the  prisoner  was  misusing  his  mas- 
ter's property,  and  so  earning  money  for  himself,  and  not  for 
his  master.  Under  those  circumstances,  the  money  would  not 
be  received  "  for,"  or  "  in  the  name  of,"  or  "  on  account  of," 
32]  his  master,  but  for  himself,  in  his  ♦own  name,  and  for  his 
own  account.  His  act,  therefore,  does  not  come  within  the 
terms  of  the  statute,  and  the  conviction  must  be  quashed. 

Bramwell,  B.  I  am  of  the  same  opinion.  I  think  in  these 
cases  we  should  look  at  the  substance  of  the  charge,  and  not 
merely  see  whether  the  case  is  brought  within  the  bare  words 
of  the  act  of  parliament.  Now  the  wrong  committed  by  the 
prisoner  was  not  fraudulent  or  wrongful  with  respect  to  money, 
but  consisted  in  the  improper  \ise  of  his  master's  chattel.    The 

(»)  Davis'  Criminal  Statutes,  p.  70.  (*)4  C.  &P.,890. 

0  Dears.  &  B.  Cr.  C,  562  O  Dears.  Cr.  C,  344. 


Vol.  II.J  EASTER  TERM.  XXXVI  VICT.  401 

'  The  Queen  v.  Cullam.  1878 

ofl^Dse  is,  as  I  pointed  aut  during  argument,  only  that  which 
a  barge-owner's  servant  might  be  guilty  of^  if,  when  navigating 
the  barge,  be  stopped  it,  allowed  persons  to  stand  upon  it  to  view 
a  passing  boat-race,  charged  them  for  so  doin^,  and  pocketed 
the  money  they  paid  to  him.  There  is  no  distmction  between 
that  case  and  this,  save  that  the  suppositious  case  is  more  evi- 
dently out  of  the  limits  of  the  statute. 

The  use  of  this  barge  by  the  prisoner  was  a  wrongful  act,  yet 
not  dishonest,  in  the  sense  of  stealing.  But  I  will  add,  that  I 
do  not  think  this  case  even  within  the  words  of  the  statute. 
The  servant  undoubtedly  did  not  receive  the  money  **for"  his 
master,  nor  "  on  account  of  his  master,  nor  "  in  the  name"  of 
his  master.  Nevertheless,  I  doubt  extremely  whether,  on  some 
future  day,  great  difficulty  may  not  arise  as  to  the  meaning  of 
these  expressions  in  s.  68,  for  I  doubt  whether,  although  the 
servant  had  used  his  master's  name,  he  would  have  been  within 
the  terms  of  the  act  of  parliament.  '^  In  the  name  of  his  mas- 
ter is  a  very  curious  expression.  Suppose  a  person  in  service 
as  a  carter  had  also  a  horse  and  cart  of  his  own,  and  employed 
them  to  do  some  or  other  work,  professing  them  to  be  his  mas- 
ter's, and  received  hire  for  it  "  in  the  name  of  his  master, 
would  that  be  embezzlement  ?  Could  he  be  rightly  convicted 
under  this  section  ?  I  doubt  it  extremely.  The  words  "  in  the 
name  of"  his  master,  although  inserted  with  a  desire  to  obviate 
difficulties,  seem  to  me  likely  hereafter  to  raise  them. 

Blackburn,  J.  I  am  also  of  opinion  that  this  conviction  can- 
not be  supported.  Without  criticising  the  words  of  the  act,  let 
*us  look  at  the  object  of  passing  it  The  common  law  re-  [33 
quires  for  the  offense  of  larceny,  not  only  animus  furandi^  but 
that  there  should  be  a  taking,  and  it  was  held,  on  the  narrow 
distinctions  of  the  common  law,  that  when  the  property  only 
became  the  master's  by  coming  into  the  hands  of  his  servant 
and  not  otherwise,  the  servant  could  not  be  said  to  take  his 
master's  property  because  it  came  into  his  hands  at  the  moment 
it  waa  so  received. 

It  was  to  meet  this  difficulty  that  the  legislature  said,  ^^  he 
who  embezzles  shall  be  guilty  of  stealing  although  the  property 
has  not  become  the  master's  except  by  the  possession  of  the 
servant;"  and  in  the  original  act  were  the  words  "  by  virtue  of 
his  employment,"  which  have  been  expressly  omitted  from  the 
more  recent  statute ;  yet  still  the  essence  of  the  matter  is,  that 
the  servant  shall  be  deemed  to  have  stolen  the  master's  pro- 
perty, if  it  be  his  master's  property,  although  not  received  other- 
wise than  in  the  prisoner's  capacity  of  clerk  or  servant.  That 
is,  I  take  it,  the  key  to  the  meaning  of  the  whole  enactment, 
the  technical  objection  as  to  the  possession  is  removed.  There* 
5  Eng.Bsp.]  51 
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fore  I  think  the  opinion  expressed  by  Mr.  Davis,  in  bis  edition 
6f  these  acts  (^),  that "  it  still  must  be  the  master's  money  which 
is  received  by  the  servant/'  is  correct  enough,  although  the  con- 
text, "  and  not  money  wrongfully  received  by  the  servant  by 
means  of  false  pretenses  or  otherwise,*'  is  not  quite  accurate, 
because  it  may  ))e  received  for  the  master,  although  obtained 
by  false  pretenses.  Now,  in  the  present  case,  I  cannot  see  how 
this  was  the  master's  property,  or  that  the  servant  had  autho- 
rity to  carry  anything  in  this  barge  but  the  cargo  he  was  di- 
rected to  convey.  He  was  actually  forbidden  to  load  this  barge 
on  the  return  voyage ;  he  did  load  it,  and  very  improperly 
earned  money  by  the  use  of  it ;  but  in  what  sense  he  can  be 
said  to  have  received  this  sum  for  the  use  of  his  master  I  cannot 
understand.  The  test  of  the  matter  would  really  be  this,  if  the 
person  to  whom  the  manure  belonged  had  not  paid  for  the  car- 
riage, could  the  master  have  said,  "  there  was  a  contract  with 
you,  which  you  have  broken,  and  I  sue  you  on  it  ?  There 
would  have  been  no  such  contract,  for  the  servant  never  as- 
sumed to  act  for  his  master,  and  on  that  ground  his  act  does 
not  come  within  the  statute.  I  think  that  in  no  case  could  he 
34]  have  *been  properly  convicted  under  the  act  unless  the 
money  became  that  of  the  master. 

Archibald,  J.  I  am  also  of  opinion  that  this  conviction  can- 
not be  sustained.  The  only  doubt  in  my  mind  was,  whether 
the  money  earned  by  the  use  of  the  barge  might  not  have  been 
the  money  of  the  master,- that  is,  if,  instead  of  cash  payment, 
the  manure  had  been  carried  on  credit  thfere  might  not  have 
been  an  implied  contract  to  pay  for  the  carriage  to  the  master. 
But,  on  reflection,  I  think  that,  although  carried  in  the  master's 
barge,  yet,  as  it  was  against  his  will,  and  carried  by  the  servant 
in  his  own  name,  the  contract  must  be  taken  to  have  been  with 
the  servant,  so  that  under  these  circumstances  no  action  by  the 
owner  against  the  proprietor  of  the  manure  could  have  been 
maintained ;  and  that  there  was  no  receipt  of  the  freight  "  for," 
or."  on  account  of,"  or  "  in  the  name  of*  the  master.  The  case 
does  not  come  within  the  terms  of  the  statute. 

HoNYMAN,  J.,  concurred.  Conviction  quashed. 

Attorneys  for  the  prosecution  :  TasscU  ^  Sony  Faversham. 

(')  Davis'  Criminal  Statutes,  p.  70. 

Tliis  case  proceeds  upon  tlie  well  If  allowed  by  the  master  to  receive 

known  distinction  that  the  servant  ob-  moneys   although   it   is  the  duty  of 

tained  the  money  by   doing    an   act  another  to  do  so  he  may  be  convicted, 

contrary  to  the  orders  of  his  master,  Beg.  v.  Hastie,  9  Cox,  264 ;  2  Whart. 

and  consequently  the  act  itself  could  Cr.  Law  (6th  ed.),  §  1942 ; /20^.  v.  Ton^tM, 

not  l>e  said  to  have  been  done  for  the  Bell's  Cr.  Case,  287. 

master.    2  Bish.  Cr.  Law  (5th  ed.),  §  §  When,  however,  the  servant  hajs  au- 

860-4.  thority  to  do  the  act  but  exceeds  hit 
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Eoweni  and  reoeives  more  or  less  than  Bex  ▼.  SnouHey,  4  C.  &P.,  890 ;  Ex  |>arte 

e  is  directed  to  do.  he  is  guilty  of  em-  Hidley,  81  Cal.,  109 ;  Regina  ▼.  Tongue^ 

bezzlement  even  of  the  excess  beyond  Bells  Or.  Cas.,  289 ;  2  Bish.  Cr.  Law 

the  amount  he  is  directed  to  receive.  (5th  ed.)»  §  §  863-4;  Bex  v.  Hdggin» 

Begina  ▼.  Athton,  2  Cox.  284;  S.  C.  Bu$$  di  Bv.,  145;  1  GabbetVs  Crim. 

2   Car.   and   Kirw.,  413,   questioning  Law,  616 ;  Bex  v.  BicaU,  1  C.&  P.,  457 


[Law  Reports,  2  Crown  Cases  Reserved,  34.] 

May  3, 1873. 

The  Qusbn  v.  Kequs. 

JSnibexilemeni  —  "  Clerk  or  Servant*'—  24  d^  25  Vict,  c.  96, ».  68. 

« 

The  prisoner  was  engaged  bv  the  prosecutors  to  solicit  orders  for  them,  and  was 
to  be  ptfLid  by  commission  on  the  sums  received  throuffh  his  means.  He  had  no 
authority  to  receive  money ;  but  if  any  was  paid  to  nim  he  was  forthwith  to 
hand  it  over  to  his  employers.  He  was  at  liberty  to  apply  for  orders  whenever 
he  thought  most  convenient,  but  was  not  to  employ  himself  for  any  other  persons 
than  the  prosecutors.  Contrary  to  his  duty  he  applied  for  payment  of*  a  certain 
sum ;  having  received  it,  he  applied  it  to  his  own  use,  and  denied,  when  asked, 
that  it  had  hoen  paid  to  him : 

Held,  on  the  above  facts,  that  the  prisoner  was  not  a  "  cl^rk  or  servant "  withio 
the  meaning  of  24  &  25  Vict  c  96,  s.  68. 

Case  stated  by  the  assistant  judge  of  the  Middlesex  Sessions. 

The  prisoner  was  indicted  for  embezzling  17^.  as  clerk  and 
servant  to  Boape  and  others. 

The  prisoner  was  engaged  by  the  prosecutors  to  solicit  orders 
for  them,  and  he  was  to  be  paid  by  a  commission  on  the  sums 
♦received  through  his  means.  He  had  no  authority  to  re-  [35 
ceive  money;  but  if  any  was  paid  to  him  he  v/as  forthwith  to 
hand  it  over  to  his  employers.  He  was  at  liberty  to  apply  for 
orders  whenever  he  thought  most  convenient,  but  was  not  to 
employ  himself  for  any  other  persons  than  the  prosecutors. 

Contrary  to  his  dut^  he  applied  for  payment  of  the  above  sum, 
and  having  received  it  he  applied  it  to  his  own  use,  and  denied, 
when  asked,  that  it  had  been  paid  to  him. 

The  prisoner's  counsel  contended  that  the  prisoner  was  not  a 
clerk  or  servant  within  the  statute,  but  the  learned  judee  refused 
to  stop  the  case,  and  directed  the  jury  to  find  him  guilty. 

The  question  was  whether,  upon  the  facts  stated,  the  prisoner 
was  a  clerk  or  servant,  and  as  such  rightly  convicted  of  em- 
bezzlement.(^) 

Ko  counsel  appeared  for  the  prisoner. 

F.  F.  LewiSj  for  the  prosecution.  Reg.  v.  Bowers  (*)  some* 
what  resembles  the  present  case,  and  is  an  authority  in  favor 

(I)  See  24  &  25  Vict,  c  96,  s.  68,  ante,       (*)  Law  Rep.  1  C.  C,  41. 
p.  29. 
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of  the  prisoner ;  but  there  the  commission  a^ent  carried  on  a 
retail  trade  for  himself  at  a  shop,  and  so  could  not  be  deemed  a 
clerk  or  servant  of  the  merchants  who  supplied  coal  for  him  to  sell. 

[BoviLL,  C.J.  And  here  the  prisoner  might  apply  for  orders 
whenever  he  thought  most  convenient.] 

So  might  the  traveler  in  Reg,  v.  Bailey  (*) ;  he  was  nevertheless 
held  to  be  clerk  or  servant  of  his  employers. 

[Blackburn,  J.  For  he  was  under  their  control,  having  to 
dev^ote  his  whole  time  to  the  service.] 

The  stipulation  that  the  prisoner  was  not  to  employ  himself 
for  any  other  persons  than  the  prosecutors  shows  that  they  had 
control  over  him. 

[BoviLL,  C.J.  Is"ot  at  all.  lie  might  go  away  to  amuse  him- 
self whenever  he  liked.] 

Eeg,  V.  Tite(^);  Reg.  v.  Tamer  i^)  were  also  cited.] 

BoviLL,  C.J.  The  only  question  submitted  to  us  is  whether, 
on  the  facts  stated,  the  prisoner  was  a  "  clerk  or  servant,"  and, 
36J  *^8  *such,  rightly  convicted  of  embezzlement.  The  learned 
assistant  judge  of  the  court  directed  the  iury  to  find  the  prisoner 
guilty,  subject  to  this  point  being  raised. 

Generally  speaking,  I  should  say  that  the  question  whether 
a  person  is  a  clerk  or  servant  depends  on  so  many  considera- 
tions that  it  is  one  to  be  left  to  the  jury,  as  it  is  extremely  diffi- 
cult for  the  court  to  come  to  a  satisfactory  conclusion  upon  such 
a  matter.  Much  depends  on  the  nature  of  the  occupation  in 
which  the  individual  is  engaged,  and  the  kind  of  employment. 
But  we  have  to  see  if  there  Was  enough  evidence  to  show  that 
the  prisoner  here  was  a  clerk  or  servant  I  think  that  that  fact 
is  not  sufficiently  made  out.  What  is  a  test  as  to  the  relation- 
ship of  master  and  servant?  A  test  used  in  many  cases  is,  to 
ascertain  whether  the  prisoner  was  bound  to  obey  the  orders  of 
his  employer  so  as  to  be  under  his  employer's  control ;  and  on 
the  case  stated  there  does  not  seem  sufficient  to  show  that  he 
was  subject  to  the  employers'  ordera,  and  bound  to  devote  his 
time  as  they  should  direct.  Although  under  this  engagement 
with  them,  it  appears  he  was  still  at  liberty  to  take  orders,  or 
to  abstain  from  doing  so,  and  the  masters  had  no  power  to 
control  him  in  that  respect.  Where  there  is  a  salary,  that  raises 
a  presumption  that  the  person  receiving  it  is  bound  to  devote 
his  time  to  the  service,  but  when  money  is  paid  by  commission 
a  difficulty  arises,  although  the  relationship  may  still  exist  where 
commission  is  paid,  as  in  ordinary  cases  of  a  traveler,  and  in 
Reg,  V.  Tite  (*),  and  the  other  case  cited.  But  in  either  case  there 
may  be  no  such  control,  and  then  relationsnip  does  not  exist. 

(»)  12  Cox  Cr.  C,  66.  (»)  11  Cox  Cr.  C,  551. 

(•)  Leigh  &  Cave   Cr.  C.  30  L.  J.        (*)  Leiffh  &  Cave,  Cr.  C,  29 ;  30  L.  J. 
(M.C.),  142.  (M.C.),  142. 
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All  the  authorities  referred  to  seem  to  show  that  it  is  not 
necessary  that  there  should  be  a  payment  by  salary,  for  com- 
mission will  do,  nor  that  the  whole  time  should  be  employed, 
nor  that  the  employment  should  be  permanent,  for  it  may  be 
only  occasional,  or  in  a  single  instance,  if,  at  the  time,  the 
prisoner  is  engaged  as  servant.  The  facts  before  us  do  not 
make  out  what  the  prosecution  was  bound  to  prove,  viz.,  that 
the  prisoner  was  clerk  or  servant. 

Bramwell,  B.  This  conviction  ought  to  be  quashed  unless 
we  can  see  that  the  prisoner  on  the  facts  stated  must  have  been 
clerk  *orservantwithin  the  mcaningofthe  act  of  parliament.  [37 
I  am  of  opinion  that  on  the  facts  we  cannot  do  so.  Looking  to 
principle  we  find  that  the  statute  was  intended  to  apply  —  not 
to  cases  where  a  man  is  a  mere  agent,  but  where  the  relation- 
ship of  master  and  servant,  in  the  popular  sense  of  the  term, 
may  be  said  to  exist.  Erie,  C.J.,  in  lieg,  v.  Bowers  (*)  says,  the 
cases  decide  "  that  a  person  who  is  employed  to  get  orders  and 
receive  money,  but  who  is  at  liberty  to  get  those  orders  and  re- 
ceive that  money  when  and  where  he  thinks  proper,  is  not  a 
clerk  or  servanJb  within  the  meaning  of  the  statute."  I  think 
that  is  perfectly  good  law,  consistent  with  all  the  authorities, 
and,  applied  here,  it  shows  that  the  prisoner  was  not  clerk  or 
servant  within  the  definition  there  given. 

Blackburn,  J.  I  am  of  the  same  opinion.  The  test  is  very 
much  this,  viz.,  whether  the  person  charged  is  under  the  con- 
trol and  bound  to  obey  the  orders  of  his  master.  He  may  be 
so  without  being  bound  to  devote  his  whole  time  to  this  service; 
but  if  bound  to  devote  his  whole  time  to  it,  that  would  be  very 
strong  evidence  of  his  being  under  control.  This  case  dififers 
in  nothing  from  the  ordinary  one  of  a  commission,  agency,  ex- 
cept in  the  sole  statement  that  the  prisoner  was  not  to  work 
for  others.  But  I  do  not  think  that  circumstance  by  itself  alone 
enables  us  to  stiy  that  he  was  a  servant  of  the  prosecutor,    • 

Archibald,  J.,  concurred. 

HoNYMAN,  J.  I  agree.  The  question  was  not  left  to  the  jury 
to  decide,  and  I  cannot  satisfy  myself  that  the  relationship  of 
masters  and  servant  certainly  existed  between  the  prosecutors 
and  the  prisoner.  It  does  not  appear  that  the  prisoner  was 
bound  to  obey  every  single  lawful  order.  Possibly  the  masters 
might  tell  him  to  go  somewhere,  and  he  might  justly  refuse. 

uonviciion  quashed. 

Attorneys  for  the  prosecution :  Allen  ^  Son, 

Q)  Law  Rep,  1 C.  C.  R.,  41,  at  p.  45. 
END  OF  EASTER  TERM,  1878. 
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38]  ♦The  Queen  v.  George  Middleton.* 

Larceny^Taking  invito  domin(h—Po8t  Office  Savings  Bank— 24  <t  25  Viet  e,  14. 

The  prisoner  was  a  depositor  in  a  Post  Office  Savings  Bank,  in  which  11«. 
stood  to  his  credit.  He  gave  notice  in  the  ordinary  form  to  withdraw  lOff.,  stating 
in  his  notice  the  number  of  his  depositor's  book  and  the  amount  to  be  withdrawn. 
A  warrant  for  10s,  was  duly  issued  to  the  prisoner,  and  a  letter  of  advice  was 
duly  sent  to  the  Post-office  at  N.,  to  pay  the  prisoner  10s.  He  went  to  that  office, 
and  handed  his  depositor's  book  and  the  warrant  to  the  clerk.  But  the  clerk, 
instead  of  referring  to  tlie  proper  letter  of  advice  for  10s.,  referred  by  mistake  to 
another  letter  of  advice  for  8Z.  ld«.  lOd.,  and  placed  the  latter  amount  upon  the 
counter.  The  clerk  entered  the  amount  paid,  8^  IQs.  lOd.,  in  the  prisoner's  de- 
positor's book  and  stamped  it.  The  prisoner  took  up  the  money  ana  went  away, 
naving  at  the  moment  of  taking  it  up  an  animus  furandi,  and  knowing  the  money 
to  be  the  money  of  the  postmaster-genera) : 

Held,  by  Ck>ckbum,  C.J.,  Bovill,  C  J.,  Kelly,  C.B.,  Blackburn,  Keating,  Mellor. 
J^ush,  Grove,  Denman,  and  Archibald,  JJ.,  and  Pigott,  B.  (Martin.  Bramwell,  and 
Cleasby,  BB.,  and  Brett.  J.,  dissenting)  that  the  prisoner  was  guilty  of  larceny  : 

By  Cockburn,  G.J.,  Blackburn,  Mejflor,  Lush,  Grove,  Denman,  and  Archibald, 
JJ.,  on  the  ground  that  even  assuming  the  clerk  to  have  the  same  authority  to' 
part  with  the  possession  of  and  property  in  the  money  which  the  postmaster- 
general  would  have  had,  the  mere  delivery  under  a  mistake,  though  with  the 
intention  of  passing  the  propertv,  did  not  pass  the  property ;  and  the  possession 
being  obtained  animo  fura7idi,theTe  was  both  a  taking  and  a  stealing  within  the 
definition  of  larceny : 

By  Bovill,  C.J.,  Kelly,  CBi,  and  Keating,  J.,  on  the  ground  that  the  clerk  had 
only  a  limited  authority  to  part  with  the  money  to  the  person  named  in  the  letter 
of  advice,  and  therefore  no  property  passed  to  the  prisoner,  and  the  jKMMession 
was  obtained  animo  furandi : 

By  Pigott,  B.,  on  the  ground  that  the  mistaken  act  of  the  clerk  in  placing  the 
39]  *money  on  the  counter  stopped  short  of  placing  it  completely  in  the  prisoner's 
possession,  and  that  his  subsequently  taking  it  up  was  larceny : 

HM,  by  Martin,  Bramwell,  and  Cleasby,  BB.,  and  Brett,  J.,  that  the  prisoner 
was  not  guilty  of  larceny. 

'  This  case  was  reported  (from  Cox's    given  they  are  here  reported.    S.  C.  12 
Criminal  Cases)  m  4  Eng.  Rep.  (p.  586),    Cox's  Criminal  Cases,  417. 
but  M  the  opinions  were  not  there. 
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Case  stated  by  the  common  serjeant  of  London. 

At  the  session  of  the  Central  Criminal  Court  held  on  Monday, 
the  23d  of  September,  1872,  George  Middleton  was  tried  for 
feloniously  stealing  certain  money  to  the  amount  of  £8  165.  lOd. 
of  the  moneys  of  the  postmaster-general. 

The  ownership  of  the  money  wajs  laid  in  other  courts  in  the 
queen  and  in  the  mistress  of  the  local  post  office. 

It  was  proved  by  the  evidence  that  the  prisoner  was  a  de- 
positor in  a  post  office  savings  bank,  in  which  a  sum  of  ll^. 
stood  to  his  credit. 

In  accordance  with  the  practice  of  the  bank,  he  duly  gave 
notice  to  withdraw  105.,  stating  in  such  notice  the  number  of 
)iis  depositor's  book,  the  name  of  the  post  office,  and  the  amount 
to  be  withdrawn. 

A  warrant  for  105.  was  duly  issued  to  the  prisoner,  and  a 
letter  of  advice  was  duly  sent  to  the  post  office  at  Notting  Hill 
to  pay  the  prisoner  105.  lie  presented  himself  at  that  post 
office  and  handed  in  his  depositor's  book  and  the  warrant  to  the 
clerk,  who,  instead  of  referring  to  the  proper  letter  of  advice 
for  105.,  referred  by  mistake  to  another  letter  of  advice  for  8/. 
165.  10c/.,  and  placed  upon  the  counter  a  5i.  note,  three  sover- 
eigns, a  half  sovereign,  and  silver  and  copper,  amounting  alto- 
gether to  8/.  165.  lOcL  The  clerk  entered  the  amount  paid,  viz., 
81.  165.  lOd.  in  the  prisoner's  depositor's  book  and  stamped  it, 
and  the  prisoner  took  up  the  money  and  went  away. 

The  mistake  was  afterwards  discovered,  and  the  prisoner  was 
brouojht  back,  and  upon  being  asked  for  his  depositor's  book, 
said  he  had  burnt  it.  Other  evidence  of  the  prisoner  having 
had  the  money  was  given. 

It  was  objected  by  counsel  for  the  prisoner  that  there  was  no 
larceny,  because  the  clerk  parted  with  the  property  and  intended 
to  do  so,  and  because  the  prisoner  did  not  get  possession  by  any 
fraud  or  trick. 

The  jury  found  that  the  prisoner  had  the  animus  furofidi  at  the 
♦moment  of  taking  the  money  from  the  counter,  and  that  [40 
he  knew  the  money  to  be  the  money  of  the  postmaster-general 
when  he  took  it  up. 

A  verdict  of  guilty  was  recorded,  and  the  learned  common 
serjeant  reserved  for  the  opinion  of  the  Court  for  Crown  Cases 
Reserved  the  question  whether  under  the  circumstances  above 
disclosed,  the  prisoner  was  properly  found  guilty  of  larceny. 

Nov.  23,  1872.  The  court  fKelly,  C.B.,  Martin,  B.,  Brett, 
Grove,  and  Quain,  JJ.]  reserved  the  case  for  the  opinion  of  all  the 
judges. 

Jan.  25, 1873.  The  case  was  argued  before  Cockburn,  C.J., 
Bovill,  C.J.,  Kelley,  C.B.,  Martin,  Bramwell,  Pigott  and  Cleasby, 
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BB.  Blackburn^  Eeating,  Mellor,  Brett,  Lush,  Grove,  Quain, 
Ben  man,  and  Archibald,  J  J. 

No  counsel  appeared  for  the  prisoner. 

Sir  J.  D.  Coleridge,  A.G.  {Metcal/BXid  Slade  with  him),  for  the 
prosecution. 

The  arguments  and  the  cases  cited  sufficiently  appear  from 
thejudgments. 

Jan.  28.  Per  Curiam.  The  majority  of  the  judges  think  that 
the  conviction  ought  to  be  affirmed,  for  reasons  to  be  stated 
hei^after. 

June  7.  The  following  judgments  were  delivered : 

BoviLL,  C.J.,  read  the  judgment  of  Cockburn,  C.J.,  Black- 
burn, Mellor,  Lush,  Grove,  Donman,  and  Archibald,  JJ.,  as 
follows: 

This  was  a  case  in  which  the  prisoner  was  indicted  at  the  Cen- 
tral Criminal  Court  for  feloniously  stealing  money,  the  property 
of  the  queen  or  of  the  postmaster-general.  On  the  trial  he 
was  found  guilty ;  but  a  case  was  reserved  for  the  opinion  of 
the  Court  of  Criminal  Appeal,  which  came  on  in  the  ordinary 
course  before  five  judges;  but  on  the  argument  they  were  not 
agreed,  and  the  case  was  adjourned  to  be  argued  before  all  the 
judges.  Pollock,  B.,  was  obliged  to  be  absent  at  Chambers, 
and  Quain,  J.,  was  unwell,  but  the  other  judges,  fifteen  in 
number,  heard  the  case,  and  after  time  taken  to  consider,  eleven 
41]  of  those  fifteen  judges  were  of  *opinion  that  the  conviction 
was  right  and  ought  to  be  affirmed;  my  brothers  Martin, 
Bramwell,  Brett,  and  Cleasbv  dissenting. 

Judgment  was  accordingly  given  in  accordance  with  the 
opinion  of  the  majority ;  but  as  it  was  thought  important  that 
the  grounds  of  the  decision  should  be  accurately  known,  it  was 
announced  that  the  reasons  of  the  judgment  wOuld  on  a  sub- 
sequent day  be  delivered  in  writing. 

I  will  now  proceed  to  deliver  the  judgment  of  the  lord  chief 

f'ustice  and  my  brothers  Blackburn,  Mellor,  Lush,  Grove, 
Penman,  and  Archibald,  which  is  as  follows : 

The  points  raised  by  the  case  are  in  effect  three.  The  uniform 
course  of  the  indictments  for  larcenv  from  the  earliest  times  has 
been  to  allege  that  the  prisoner  feloniously  stole,  took,  and 
carried  away  the  goods  of  a  named  person  ;  and  Lord  Hale,  in 
his  Pleas  of  the  Crown,  vol.  i.,  p.  165,  states  with  perfect 
accuracy  that  the  words  "feloniously  stole  and  took'*  are 
essential  to  the  crime. 

In  the  present  case  the  juiy  have  found  that  the  prisoner  had 
animus  furandi  at  the  moment  of  taking  the  money  from  the 
counter,  and  that  he  knew  the  money  to  be  the  money  of  the 
postmaster  general  when  he  took  it  up.    So  far,  therefore,  as 
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the  guilty  knowledge  and  felonious  intention  are  ingredients  in 
the  crime  of  stealing,  we  must  take  it  as  proved  that  the  pri- 
soner was  guilty ;  but  the  case  states  facts  which  raise  the  doubt 
whether,  under  the  circumstances  stated,  this  was  a  taking,  and 
also  whether  it  was  a  stealing,  within  the  meaning  put  by  the 
law  on  these  averments  in  an  indictment  for  larceny.  And  the 
circumstances  which  raise  that  doubt  are  as  follows  :  Assuming 
that  the  clerk  who  actually  was  engaged  in  the  transaction  had 
such  authority  from  the  postmaster  general  that  all  he  did  is  to 
be  taken  as  done  by  the  postmaster  general,  it  is  the  first  ques- 
tion whether  the  money  can  be  said  to  have  been  taken  by  the 
prisoner  within  the  meaning  of  the  averment,  inasmuch  as  the 
clerk  (who  on  this  hypothesis  i«  the  postmaster  general)  certainly 
meant  that  the  prisoner  should  take  up  that  money,  though  he 
only  meant  this  because  of  a  mistake.  Then  a  second  question 
arises,  whether  it  can  be  properly  said  that  he  stole  the  money, 
inasmuch  as  the  clerk,  and  therefore  on  this  hypothesis  the 
postmaster-general,  intended  that  the  property  in  the  money 
should  belong  to  the  *man  before  him,  though  he  intended  [42 
that  in  consequence  of  a  mistake  us  to  his  identity,  and  the 
prisoner  from  the  beginning  knew  of  the  mistake,  and  had  at 
the  time  of  the  taking  the  guilty  intention  to  steal  the  money. 
A  third  question  arises  in  Sie  event  of  the  two  first  questions 
being  determined  in  favor  of  the  prisoner;  viz.,  whether  the 
clerk  really  had  such  general  authority  as  to  represent  the  post- 
master-general, or  whether  his  authority  was  not  limited  to 
paying  the  money  specified  in  the  letter  of  advice,  viz.  105., 
which  special  authority,  if  it  was  so  limited,  he  did  not  pursue. 

The  majority  of  the  judges,  eight  in  number,  have  formed 
their  judgment  on  the  decision  of  the  two  first  points  in  favor 
of  the  crown,  which  therefore  renders  it  unnecessary  for  them 
to  decide  the  last. 

The  lord  chief  justice  of  the  Common  Pleas,  the  lord  chief 
baron,  and  my  brother  Keating,  who  agree  with  the  majority 
in  thinking  the  conviction  should  be  affirmed,  do  so  solely  on 
the  last  ground,  that  the  authority  of  the  clerk  t^s  a  special 
authority  not  pursued,  and  their  reasons  are  stated  in  two 
separate  judgments. 

It  is  not  to  be  understood  that  the  eight  who  fbrm  the  rest 
of  the  majority  decide  this  question  the  other  way,  but  merely 
that  they  consider  it  unnecessary  to  decide  it  all. 

We  now  proceed  to  state  the  reasons  on  which  we  think'  that 
it  ought  to  be  held  that  there  was,  under  the  circumstances 
stated,  a  "  taking  "  within  the  meaning  of  the  averment  in  the 
indictment. 

6  Enq.  Re?.]  52 
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We  agree,  that  according  to  the  decided  cases  it  is  no  felony 
at  common  law  to  steal  goods  if  the  goods  were  already  lawfully 
in  the  possession  of  the  thief;  and  that,  therefore,  at  common 
law  a  bailee  of  goods,  or  a  person  who  finds  goods  lost,  and  not 
knowing  or  having  the  means  of  knowing  whose  they  were, 
takes  possession  of  them,  is  not  guilty  of  larceny  if  he  subse- 
quently, with  full  knowledge  and  felonious  intentibn,  converts 
them  to  his  own  use. 

It  is,  to  say  the  least,  very  doubtful  whether  this  doctrine  is 
either  wise  or  just;  and  the  legislature,  in  the  case  of  bailees, 
have  by  statute  enacted  that  bailees  stealing  goods,  &c.,  shall 
be  guilty  of  larceny,  without  reference  to  the  subtle  exceptions 
43j  engrafted  by  *the  cases  on  the  old  law.  But  in  such  a  ease 
as  the  present  there  is  no  statute  applicable,  and  we  have  to 
apply  the  common  law. 

ifow,  we  find  that  it  has  been  often  decided  that  where  the 
true  owner  did  part  with  the  physical  possession  of  a  chattel  to 
the  prisoner,  and  therefore  in  one  sense  the  taking  of  posses- 
sion was  not  against  his  will,  yet  if  it  was  proved  that  the  pri- 
soner from  the  beginning  had  the  intent  to  steal,  and  with  that 
intent  obtained  the  possession,  it  is  sufiicient  taking.  We  are 
not  concerned  at  present  to  inquire  whether  originally  the 
judges  ought  to  have  introduced  a  distinction  of  this  sort,  or 
ought  to  have  left  it  to  the  legislature  to  correct  the  mischievous 
narrowness  of  the  common  law,  but  onl^  whether  this  dis- 
tinction is  not  now  established,  and  we  thmk  it  is.  The  cases 
on  the  subject  are  collected  in  Russell  on  Crimes,  4th  ed.,  vol.  2, 
p.  208 ;  perhaps  those  that  most  clearly  raise  the  point  are  Bex 
V.  Davenport  {^)Rex  v.  Savage  (*). 

In  the  present  case  the  finding  of  the  jury,  that  the  prisoner, 
at  the  moment  of  taking  the  money,  had  the  animus  furandi 
and  was  aware  of  the  mistake,  puts  an  end  to  all  objection  ari- 
sing from  the  fact  that  the  clerk  meant  to  part  with  the  posses- 
sion of  the  money. 

On  the  second  question,  namely  whether,  assuming  that  the 
clerk  was  to  be  considered  as  having  all  the  authority  of  the 
owner,  the  intention  of  the  clerk  (such  as  it  was)  to  part  with 
the  property  prevents  this  from  being  larceny,  there  is  more 
difficulty,  and  there  is,  in  fact,  a  serious  difference  of  opinion, 
though  the  majority,  as  alreadv  stated,  think  the  conviction 
ri^ht  The  reasons  which  lead  us  to  this  conclusion  are  as 
follows :  At  common  law  the  property  in  personal  goods  passes 
by  a  bargain  and  sale  for  consideration,  or  a  gift  of  them  ac* 
companiedby  delivery ;  and  it  is  clear,  from  the  very  nature  of 

O 2  Rnssell  on  CrimeB,  4th  ed.  at  p.       C)SC.&F.AiS;2  RoMell on  CrimM. 
201.  4tU  ed.  at  p.  201. 
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the  thing,  that  an  intention  to  pass  the  property  is  essential 
both  to  a  sale  and  to  a  gift.  But  it  is  not  at  all  true  that  an  in- 
tention to  pass  the  property,  even  though  accompanied  by  a 
delivery,  is  of  itself  equivalent  to  either  a  sale  or  a  gift.  We 
will  presently  explain  more  fully  what  we  mean,  and  how  this 
is  material.  Kow,  it  is  established  that  where  a  bargain  be- 
tween the  owner  of  the  chattel  has  *been  made  with  [44 
another,  by  which  the  property  is  transferred  to  the  other,  the 

Eroperty  actually  pases,  though  the  bargain  has  been  induced 
y  fraud.  The  law  is  thus  stated  in  the  judgment  of  the  Ex- 
chequer Chamber,  in  Clough  v.  London  and  North  Western  Ry. 
Co.  (*J,  where  it  is  said,  **  We  agree  completely  with  what  is 
stateu  by  all  the  judges  below,  that  the  property  in  the  goods 
passed  from  the  London  Pianoforte  Co.  to  Adams  by  the  con- 
tract of  sale ;  the  fact  that  the  contract  was  induced  by  fraud 
did  not  render  the  contract  void,  or  prevent  the  property  from 
passing,  but  merely  gave  the  party  defrauded  a  rignt,  on  dis- 
covering the  fraud,  to  elect  whether  he  would  continue  to  treat 
the  contract  as  binding,  or  would  disaffirm  the  contract  and  re- 
sume his  property.  .  .  .  We  think  that  so  long  as  he  has 
made  no  election,  he  retains  the  right  to  determine  it  either 
way,  subject  to  this,  that  if  in  the  interval,  whilst  he  is  delibera- 
ting, an  innocent  third  party  has  acquired  an  interest  in  the 
property ;  or  if,  in  consequence  of  his  delay,  the  position  even 
of  the  wrongdoer  is  affected,  it  will  preclude  him  from  exercis- 
ing his  right  to  rescind." 

It  follows  obviously  from  this  that  no  conversion  or  dealing 
with  the  goods,  before  the  election  is  determined,  can  amount 
to  a  stealing  of  the  vendor's  goods ;  for  they  had  become  the 
goods  of  the  purchaser,  and  still  remained  so  when  the  supposed 
act  of  theft  was  committed.  There  are,  accordingly,  many 
cases,  of  which  the  most  recent  is  Reg.  v.  Prince  (*|,  which  de- 
cide that  in  such  a  case  the  guilty  party  must  be  indicted  for 
obtaining  the  goods  by  false  pretenses,  and  cannot  be  convicted 
of  larceny.  In  that  case,  however,  the  money  was  paid  to  the 
holder  of  a  forged  check  payable  to  bearer,  and  therefore 
vested  in  the  holder,  subject  to  the  right  of  the  bank  to  divest 
the  property. 

In  the  present  case,  the  property  still  remains  that  of  the 
postmaster-general,  and  never  did  vest  in  the  prisoner  at  all. 
There  was'  no  contract  to  render  it  his  which  reqnired  to  be 
rescinded ;  there  was  no  gift  of  it  to  him,  for  there  was  no  in- 
tention to  give  it  to  him  or  to  any  one.  It  was  simply  a  hand- 
ing it  over  oy  a  pure  mistake,  and  no  property  passed.  As  this 
was  money,  we  cannot  test  the  case  by  seeing  whether  an  inno- 

(>)  Law  Bep.  7  Ex.,  26,  at  pp.  34, 35.         O  Law  Rep.,  1  C.  C,  150. 
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cent  purchaser  could  have  held  the  property.  But  let  us  suppose 
45]  tfa^t  *  purchaser  ♦of  beans  goes  to  the  warehouse  of  a  mer- 
chant  with  a  genuine  order  for  so  many  bushels  of  beans,  to  bo 
selected  from  the  bulk  and  so  become  the  property  of  tho 
vendee,  and  that  by  some  strange  blunder  the  merchant  delivers 
to  him  an  equal  bulk  of  coffee.  If  that  coffee  was  sold  (not  in 
market  overt)  by  the  recipient  to  a  third  person,  could  he  retain 
it  against  the  rherchant,  on  the  ground  that  he  had  bought  it 
from  one  who  had  the  property  in  the  coffee,  though  subject  to 
be  divested  ?  We  do  not  remember  any  case  in  which  such  a 
point  has  arisen,  but  surely  there  can  be  no  doubt  he  could  not ; 
and  that  on  the  principle  enunciated  by  Lord  Abinger,  in 
Chanter  v.  Hopkins  (^),  when  he  says,  "  if  a  man  offers  to  buy 
]>eas  of  another,  and  he  sends  him  beans,  he  does  not  perform 
his  contract,  but  that  is  not  a  warranty;  there  is  no  warranty 
that  he  should  sell  him  peas ;  the  contract  is  to  sell  peas,  and 
if  he  sends  him  anything  else  in  their  stead,  it  is  a  non-per- 
formance of  it." 

We  admit  that  the  case  is  undistinguishable  from  the  one 
supposed  in  the  argument,  of  a  person  handing  to  a  cabman  a 
sovereign  by  mistake  for  a  shilling ;  but  after  carefully  weighing 
the  opinions  to  the  contrary,  we  are  decidedly  of  opinion  that 
the  property  in  the  sovereign  would  not  vest  in  the  cabman,  and 
that  the  question  whether  the  cabman  was  guilty  of  larceny  or 
not,  would  depend  upon  this,  whether  he,  at  the  time  he  took 
the  sovereign,  was  aware  of  the  mistake,  and  had  then  the 
guilty  intent,  the  animus  furandL 

But  it  is  further  urged  that  if  the  owner,  having  power  to 
dispose  of  the  property,  intended  to  part  with  it,  that  prevents 
the  crime  from  being  that  of  larceny,  though  the  intention  was 
inoperative,  and  no  property  passed.  In  almost  all  the  cases  on 
the  subject,  the  property  had  actually  passed,  or  at  least  the 
court  thought  it  had  passed ;  but  two  cases,  Bex  v.  Adams  (*), 
and  Jtex  v.  Mldnson  (^'),  appear  to  have  been  decided  on  the 
ground  that  an  intention  to  pass  the  property,  though  inopera- 
tive, and  known  by  the  prisoner  to  be  inoperative,  was  enough 
to  prevent  the  crime  from  being  that  of  larceny.  But  we  are 
unable  to  perceive  or  understand  on  what  principles  the  cases 
can  be  supported  if  Bex  v.  Davenport  (*)  and  the  others  involving 
46]  the  same  principle  are  law ;  and  though  *if  a  long  series 
of  cases  had  so  decided,  we  should  think  we  Avere  boubd  by  them, 
yet  we  think  that  in  a  court  such  as  this,  which  is  in  effect  a 
court  of  error,  we  ought  not  to  feel  bound  by  two  cases  which, 


SOD. 


(>)  4  M.  &  W.,  at  p.  404.  •  0  2  East  P.  C,  673. 

*)  2  Raasell  on  Crimes,  4th  ed.  at  p.       {*)  2  Russell  on  Crimes,  4tU  ed.  at  d. 
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as  fur  as  we  can  perceive,  stand  alone,  and  seem  to  us  contrary 
both  to  principle  and  justice. 

BoviLL,  C.J.,  delivered  the  judgment  of  himself  and  Keat- 
ing, J.,  as  follows : 

The  proper  definition  of  larceny  according  to  the  law  of 
England,  from  the  time  of  Bracton  downwards,  has  been  con- 
sidered to  be  the  wrongful  or  fraudulent  taking  and  carrying 
away  by  any  person  of  the  personal  goods  of  another,  from  any 
place,  without  any  color  of  right,  with  a  felonious  intent  to 
convert  them  to  the  taker's  own  use,  and  make  them  his  own 
property,  without  the  consent  and  against  the  will  of  the  owner. 
And  the  question  for  our  consideration  is,  whether  the  facts  of 
the  present  case  bring  it  within  that  definition. 

Under  the  act  for  establishing  Post  Office  Savings  Banks,  24 
&  25  Vict.  c.  14,  deposits  are  received  at  the  post  offices  autho- 
rized by  virtue  of  that  act,  for  the  purpose  of  being  remitted  to 
the  principal  office  (s.  1).  By  s.  2  the  postmaster-general  is  to 
give  an  acknowledgment  for  such  deposits,  and  by  the  5th  sec- 
tion all  moneys  so  deposited  with  the  postmaster-general  are 
forthwith  to  be  paid  over  to  the  commissioners  for  the  reduc- 
tion of  the  national  debt.  By  the  same  section  all  sums  with- 
drawn by  depositors  are  to  be  repaid  out  of  those  moneys 
through  the  office  of  the  postmaster-general.  By  s.  3  the  au- 
thority of  the  postmaster-general  for  such  repayment  shall  be 
transmitted  to  the  depositor,  who  is  to  be  entitled  to  repayment 
at  a  post  office  within  ten  days. 

It  appears  to  us  that  the  moneys  received  by  the  postmasters 
at  their  respective  offices,  by  virtue  of  this  act,  are  the  property 
of  the  crown  or  of  the  postmaster-general,  and  that  neither  the 
postmasters,  nor  the  clerks  at  the  post  offices,  have  any  power 
or  authority,  either  general  or  special,  to  part  with  the  property 
in  or  even  the  possession  of  the  moneys  so  deposited,  or  any 
part  of  them,  to  any  person  except  upon  the  special  authority 
of  the  postmaster-general. 

In  this  ease  the  prisoner  had  received  a  warrant  or  authority 
♦from  the  postmaster-general,  entitling  him  to  repayment  [47 
of  105.  (being  part  of  a  sum  of  11^.  which  he  had  deposited) 
from  the  post  office  at  dotting  Hill,  and  a  letter  of  advice  to  the 
same  effect  was  sent  by  the  postmaster-general  to  that  post 
office,  authorizing  the  payment  of  the  105.  to  the  prisoner. 

Under  these  circumstances  we  are  of  opinion  that  neither  the 
clerk  to  the  postmistress,  nor  the  postmistress  personally,  had 
any  power  or  authority  to  part  with  the  51.  note,  three  sove- 
reigns, the  half  sovereign,  and  silver  and  copper,  amounting  to 
8/.  165. 10d.y  which  the  clerk  placed  upon  the  counter,  and  which 
was  taken  up  by  the  prisoner. 
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In  this  view  the  present  ease  appears  to  be  undistinguishablo 
from  other  cases  where  obtaining  articles  animo  furandi  from 
the  master  of  a  post  office,  though  he  had  intentionally  delivered 
them  over  to  the  prisoner,  has  been  held  to  be  larceny,  on  the 
principle  that  the  postmaster  had  not  the  property  in  the  articles, 
or  the  power  to  part  with  the  property  in  them.  Por  instance, 
the  obtaining  the  mail  bags  by  pretending  to  be  the  mail  guard, 
as  in  Rex  v.  Pearce  (*) ;  the  obtaining  a  watch  from  the  post- 
master, by  pretendin  ff  to  be  the  person  for  whom  it  was  intended, 
as  in  Reg  v.  Kay  (*)  (where  Rex  v.  Pearce  (*)  was  relied  upon  in 
the  judgment  of  the  court) ;  and  the  obtaining  letters  from  the 
postmaster  under  pretense  of  being  the  servant  of  the  party  to 
which  they  were  addressed,  as  in  £eg.  v.  Jones  (')  and  in  Reg.  v. 
Gillings  (*),  were  all  held  to  be  larceny. 

-  The  same  principle  has  been  acted  upon  in  other  cases,  where 
the  person  having  merely  the  possession  of  goods,  without  any 
power  to  part  with  the  property  in  them,  has  delivered  them  to 
the  prisoner,  who  has  obtained  them  animo  furandi;  for  instance, 
duch  obtaining  of  a  parcel  from  a  carrier's  servant  by  pretend- 
ing to  be  the  person  to  whom  it  was  directed,  as  in  Rex  v.  Long- 
sireeih  (*),  or  obtaining  goods  through  the  misdelivery  of  them 
by  a  carman's  servant  through  mistake  to  a  wrong  person  who 
appropriated  them  animo  furandi^  as  in  Reg.  v.  LUiU  (•),  were,  in 
like  manner,  held  to  amount  to  larceny. 

481  *I'^  ^11  these  and  other  similar  cases,  many  of  which  are 
collected  in  2  Russell  on  Grimes,  211  to  213,  the  property  was 
considered  to  be  taken  without  the  consent  and  against  the  will 
of  the  owner,  though  the  possession  was  parted  with  by  the 
voluntary  act  of  the  servant,  to  whom  the  property  had  been  in- 
trusted for  a  special  purpose.  And  where  property  is  so  token 
by  the  prisoner  knowingly,  with  intent  to  deprive  the  owner  of 
it  and  feloniously  to  appropriate  it  to  himself,  he  may,  in  our 
opinion,  be  properly  convicted  of  larceny. 

The  case  is  very  different  where  the  goods  are  parted  with  by  the 
owner  himself,  or  by  a  person  having  authority  to  act  for  him, 
and  where  he  or  such  a^ent  intends  to  part  with  the  propertv 
in  the  goods ;  for  then,  although  the  goods  be  obtained  by  fraud, 
or  forgery,  or  false  pretenses,  it  is  not  a  taking  against  the  will 
of  the  owner,  which  is  necessary  in  order  to  constitute  larceny. 

The  delivery  of  goods  by  the  owner  upon  an  order  which 
was  in  fact  forged,  as  in  Reg.  v.  Adams  f^^  the  payment  of  money 
by  a  banker's  cashier  on  a  check  wnich  turned  out  to  be  a 

0)  2  East,  P.  C.  p.  608.  («)  1  P.  &  P..  36. 

(•)  Dears,  k  B.  Cr.  C.  231 ;  '26  L.  J.  (M.  (•)  1  Mood.  Cr.  C,  137. 

C).  119.  O  10  Cox,  Cr.  C,  569. 

O  1  Den.  Cr.  C,  188.  (•)  1  Den.  Cr.  C,  38. 
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forgery,  as  in  Reg.  v.  Prince  (*),  and  the  delivery  up  of  pledges 
by  a  pawnbroker's  manager  by  mistake  and  through  fraud,  as 
in  Bex  V.  Jackson  (■),  are  instances  of  this  kind,  and  where  the 
intent  voluntarily  to  part  with  the  property  in  the  goods,  by  a 
person  who  had  authority  to  part  witn  the  property  in  them, 
prevented  the  offense  being  treated  as  a  larceny. 

In  the  present  case  not  only  had  the  postmistress  or  her  clerk 
no  power  or  authority  to  part  with  the  property  in  this  money 
to  the  prisoner,  but  the  clerk,  in  one  sense,  never  intended  to 
part  with  the  8L  16s.  lOd.  to  the  person  who  presented  an  order 
for  only  105.,  and  he  placed  the  money  on  the  counter  by  mis- 
take, though  at  the  time  he  (by  mistake)  intended  that  the 
prisoner  should  take  it  up,  and  by  mistake  entered  the  amount 
m  the  prisoner's  book.  When  the  money \vas  lying  upon  the 
counter  the  prisoner  was  aware  that  he  was  not  entitled  to  it, 
and  that  it  could  not  be,  and  was  dot,  really  intended  for  him, 
yet,  with  a  full  knowledge  on  his  part  of  the  mistake,  he  took  . 
the  money  up  and  carried  it  away,  intending  at  the  time  he 
took  it  to  deprive  the  owner  of  all  property  in  it,  and  feloniously 
to  appropriate  it  to  his  own  use. 

There  was,  therefore,  as  it  seems  to  us,  a  wrongful  and  fraudu- 
lent *taking  and  carrying  away  of  the  whole  of  this  money  [49 
by  the  prisoner,  without  any  color  of  right,  ammo  furanaiy  and 
against  the  will  of  the  real  owner ;  and  for  these  reasons,  and 
upon  th«  authorities  before  stated,  we  think  the  prisoner  was 
properly  convicted  of  larceny. 

Kellt,  C.  B.  The  facts  of  this  case  simply  stated  are  these. 
The  prisoner,  having  deposited  105.  in  the  Post  Office  Savings 
Bank,  and  taken  the  necessary  steps  to  withdraw  it,  proceeded 
to  the  post  office  and  presented  his  order  for  the  105.  The  post 
office  clerk,  having  looked  at  the  letter  of  advice  for  the  pay- 
ment of  the  105.,  and  at  another  letter  of  advice  for  the  pay- 
ment to  another  depositor  of  8^.  and  a  fraction,  by  mistake  took 
up  the  SI.  odd  destmed  to  another  depositor,  and  laid  it  upon 
the  counter  before  the  prisoner,  who  took  up  the  money  and 
went  away  with  it,  and  applied  it  to  his  own  use.  The  jury  ex- 
pressly  found  that  he  knew  the  bl.  odd  did  not  belong  to  him, 
and  that  it  did  belong  to  the  postmaster-general,  and  that  he 
took  it  up  and  carried  it  away  with  him  amino  furandi  Upon 
these  facts  and  this  finding  I  cannot  bring  myself  to  doubt  that 
the  prisoner  was  guilty  of  larceny.  He  saw  the  money  upon  the 
counter  before  him ;  he  knew  that  it  was  not  his  own,  and  that 
it  was  another  person's  money ;  and  he  took  it  up  and  took  it 
away  with  the  intent  to  steal  it.  If  he  had  gone  into  the  office 
knowing  that  he  had  to  receive  105.  and  that  somebody  had  to 

0)  Law  Bep.,  1  C.  C,  150.  O  1  Mood.  Cr.  C,  119. 
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receive  8(.,  and  he  had  seen  the  105.  and  the  8L  lying  upon  the 
counter  before  liira,  and  had  taken  away  the  8L  animo  furandif 
no  question  could  have  been  raised  about  his  guilt.  Does  it 
then  make  any  difference  that  the  clerk  placed  the  money  be- 
fore him  and  intended  that  he  should  take  it  ? 

If  the  money  had  belonged  to  the  clerk,  and  the  clerk  had 
intended  to  pass  the  property  in  the  money  from  himself  to  the 
prisoner,  or  if  the  money  belonging  to  the  postmaster-general 
or  the  queen,  the  clerk  had  been  authorized  to  pass  the  property 
in  that  money  to  the  prisoner,  the  case  might  have  been  differ- 
ent ;  but  this  money  did  not  belong  to  the  clerk,  and  he  had  no 
authority  to  pass  the  property  in  that  money  to  the  prisoner. 

Reg  V.  Prince  (*)  was  cited^  where  a  banker's  clerk  to  whom  a 
50]  *forged  check  ^^as  presented  paid  the  money  in  iffnorance 
of  the  forgery,  and  the  receiver,  who  intended  to  detraud  the 
banker  of  the  money,  was  acquitted  of  larceny,  on  the  around 
that  the  clerk  had  authority  to  receive  the  check,  and  to  dispose 
of  the  money  which  he  had  paid  to  the  prisoner,  and  was  the 
agent  of  the  banker  in  so  doing,  so  that  tbe  case  was  tbe  same 
as  if  the  banker  himself,  who  was  the  owner  of  the  money,  had 
delivered  it  to  the  prisoner.  There,  however,  the  clerk  was  not 
only  the  agent  of  tbe  banker,  but  he  acted  strictly  in  the  dis- 
charge of  his  duty,  for  he  had  not  onlv  the  authority  of  his  em- 
ployer to  pay  the  money,  but  in  the  absence  of  any  suspicion  or 
reason  to  suspect  that  the  check  was  forged,  it  was  his  duty  to 
pay  it,  as  he  did  pay  it,  with  the  banker's  money.  And  there 
are  other  cases  where  the  owner  of  a  chattel  delivers  it  to  another, 
with  the  intent  to  pass  the  property,  and  the  receiver  has  been 
acquitted  of  larceny. 

But  in  this  case  the  post  office  clerk  was  not  the  owner  of 
the  8Z.,  and  had  no  authority  whatever  to  deliver  that  sum  of 
money  to  the  prisoner.  The  case  appears  to  me  to  be  the  same, 
as  indeed  I  suggested  during  the  argument,  as  if  the  prisoner 
had  left  a  watch  at  a  watchmaker's  to  be  repaired,  and  after- 
wards goes  to  the  watchmaker's,  sees  his  watch  hanging  up 
behind  the  counter  and  another  watch  of  greater  value  and  be- 
longing to  another  person  banging  beside  it,  and  upon  his 
asking  for  his  watch  the  shopman  by  mistake  hands  him  the 
watch  belonging  to  another ;  he  sees  his  own  watch,  he  knows 
that  the  watch  handed  to  him  does  not  belong  to  him,  but  is 
the  property  of  another,  and  the  shopman  has  no  authority 
whatever  to  deliver  the  watch  of  anotner  to  him.  I  have  no 
doubt,  therefore,  that  one  who  had  so  received  and  taken  away 
another  man's  property  would  have  been  guilty  of  larceny ; 
that  the  shopman  in  such  a  case,  and  the  clerk  m  this  case,  is 
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in  the  condition  of  a  mere  stander  by  who,  without  authority, 
and  by  mere  mistake  hands  to  him  a  chattel  which  he  sees  be- 
fore him. 

Even  Reg.  v.  P)ince  (*)  may  be  said  to  be  founded  on  a  fiction, 
for  it  is  not  true  that  the  banker  had  authorized  his  clerk  to  pay 
his  money  to  a  forged  check ;  but  the  fiction  is  more  undisguised 
and  palpable  when  it  is  asserted  that  the  clerk  was  authorized  hy 
♦the  postmaster-general  to  pay  the  sum  of  iL  to  a  man  [51 
who  had  presented  an  order  or  warrant  for  105. ;  and  I  must 
take  leave  to  record  my  deliberate  opinion  that  this  creating 
of  fictions,  which,  as  the  term  imports,  is  the  assuming  to  be 
true  that  which  is  untrue,  and  of  wbich  the  direct  consequence 
is  to  defeat  j ustice,  is  a  practice  which  in  administering  the  law 
ought  not  to  be  extended.  Moreover  the  case  is  further  dis- 
tinguishable from  Prince's  Case,  on  the  ground  of  the  decison 
in  Reg.  v.  Lmgsirceih  (')  where  a  carrier's  servant  delivered  a  par- 
cel to  one  who  received  it  animo  furandi^  knowing  it  not  to  be 
his  own,  and  it  was  held  that  he  had  no  authority  to  deal  with 
the  property  in  the  goods,  but  only  with  the  possession,  and 
that  the  receiver  was  guilty  of  larceny.    I  think  that  decision 

foverns  the  present  case,  and  conclusively  shows  that  if  a  servant 
clivers  to  the  wronff  person  a  chattel  which  it  was  no  part  of 
his  duty  and  which  he  had  no  authority  to  deliver  to  any  but 
the  owner,  and  the  receiver  takes  it,  knowing  that  it  is  not  his 
own  but  belongs  to  another,  and  animo  furandi^  such  receiver, 
although  the  delivery  is  made  in  the  ordinary  performance  of 
the  duty  of  the  servant,  is  guilty  of  larceny. 

Upon  these  grounds  I  think  the  conviction  should  be  affirmed. 

PiaoTT,  B.  I  agree  in  the  judgment  of  the  majoritv  of  the  court, 
except  that  I  do  not  adopt  the  reasons  which  are  there  assigned 
for  holding  that  the  mistaken  intention  of  the  clerk  did  not, 
under  the  circumstances  here,  prevent  the  case  from  bein^  one  of 
larceny  on  the  part  of  the  prisoner.  I  q^uite  accede  to  that  pro- 
position, but  my  reason  is  that,  in  the  view  I  take  of  the  facts, 
the  intention  and  acts  of  the  clerk  are  not  material  in  determin- 
ing the  nature  of  the  prisoner's  act  and  intent,  because  the 
transaction  between  them  stopped  short  of  placing  the  money 
completely  in  the  prisoner's  possession,  and  could  in  no  way 
have  misled  the  prisoner. 

The  case  states  that  the  clerk  placed  the  money  on  the 
counter.  He  then  entered  the  amount  of  it  in  the  prisoner's 
book  and  stamped  it.  This,  no  doubt,  gave  the  prisoner  the 
opportunity  of  taking  up  the  money,  and  he  did  so  in  the  pre- 
sence of  the  clerk;  but  before  doing  so  he  must  have  seen  by 
the  amount  that  the  clerk  was  in  error,  and  that  the  money 
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52]  could  not  really  be  *intended  in  payment  of  his  order, 
and  therefore  was  not  for  him,  but  for  another  person.  It  was 
with  full  knowledge  of  this  mistake  that  he  resolved  to  avail  him- 
self of  it,  and  in  fact  td  steal  the  money.  The  interval  afforded 
him  the  opportunity  of  conceiving,  and  he  did  in  fact  conceive, 
the  animus  jurandij  while  as  yet  he  had  not  got  the  money  in  his 
manual  possession. 

The  dividing  line  may  appear  to  be  a  fine  one,  but  it  is,  I 
thi^k,  very  distmct  and  well  defined  in  fact,  for  it  was  with  this 
formed  intention  in  his  mind  that  he  took  possession  of  the 
money.  If  complete  possession  had  been  given  by  the  clerk  to 
the  prisoner,  so  that  no  act  of  the  latter  was  recjuired  to  com- 
plete it  after  his  discovery  of  the  mistake  and  his  own  formed 
intention  to  steal  it,  I  should  not  feel  myself  at  liberty  to  afiirm 
this  conviction.  In  that  case  the  prisoner  would  have  done 
nothing  to  defraud  the  clerk,  and  the  latter,  intending  (to  the 
extent  to  which  he  had  such  intention)  as  much  to  pass  the  pro- 
perty as  the  possession  in  the  money,  there  would  be  nothing  to 
deprive  the  matter  of  the  character  of  a  business  transaction  fully 
completed. 

I  desire  to  adhere  to  the  law  as  stated  in  the  3d  Institute,  page 
110  :  '^  The  intent  to  steal  must  be  before  it  cometh  to  his  hands 
OP  possession,  for  if  he  hath  the  possession  of  it  once  lawfully, 
though  he  hath  animus  furandi  afterwards  and  carrieth  it  away, 
it  is  no  larceny."  But  the  facts  satisfy  me,  and  the  jury  have 
found  upon  them,  that  the  prisoner  had  the  animus  furandi  while 
the  money  was  yet  on  the  counter,  and  that  at  the  moment  of 
taking  it  up  he  knew  the  money  to  be  the  postmaster  general's. 
The  case  is  therefore  very  much  like  that  of  a  finder,  who,  im- 
mediately on  finding  it,  knows,  or  has  the  means  of  knowing, 
the  owner,  yet  determines  to  steal  it  (').  The  same  facts  satisfy 
the  requirements  in  the  definition  of  larceny,  that  the  taking 
must  be  invito  domino.  The  loser  does  not  intend  to  be  robbed 
of  his  property,  nor  did  the  clerk  in  this  case,  and  the  prisoner's 
conduct  is  unaffected  by  the  clerk's  apparent  consent  in  ignor- 
ance of  its  real  nature.    I  afiirm  the  conviction. 

Martin,  B.  I  am  of  opinion  that  the  prisoner  was  not  guilty 
of  larceny.  I  have  had  an  opportunity  of  reading  the  judgments 
53]  *prepared  by  my  brothers  Braniwell  and  Cleasby,  and  I 
think  their  reasoning  both  unanswered  and  unanswerable.  [His 
lordship  stated  the  facts,  and  proceeded :]  I  think  both  on  prin- 
ciple and  authority  there  has  been  no  larceny. 

As  to  authority,  the  act  of  the  accused  in  Reg.  v.  Prince  (^ 
was  a  grosser  act,  and  more  akin  to  larceny  than  that  of  the 
prisoner  in  this  case ;  yet  it  was  held  not  larceny.     I  defy  any 
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man  to  explaia  to  any  one  not  a  lawyer  the  difference  between 
the  two  cases.    The  distinction  seems  to  me  worthy  of  an  ancient 
casnist. 
And  as  to  principle.    It  is  trne  that  in  some  cases  the  sound 

f>rinciple  has  been  departed  from.  But  the  true  principle  is  that 
aid  down  by  Lord  Coke  in  the  3d  Institute,  p.  107 :  "  Larceny, 
by  the  common  law,  is  the  felonious  and  fraudulent  taking  and 
carrying  away  by  any  man  or  woman,  of  the  mere  personal 

fooas  of  another,  neither  from  the  person,  nor  by  ni^ht  in  the 
ouse  of  the  owner."  And  in  examining  this  definition  in  de- 
tail, he  says :  '^Secondly,  it  must  be  an  actual  taking ;  for  an 
indictment,  quod  fdonice  abduxit  equum,  is  not  good,  because  it 
wanteth  cepU.  By  taking  and  not  bailment  or  delivery,  for  that 
is  a  receipt  and  not  a  taking.''  The  same  principle  is  laid  down 
in  2  Russell  on  Crimes,  p.  152,  4th  edit,  by  Greaves :  "  There 
must  be  an  actual  taking  or  severance  of  the  goods  from  the 
possession  of  the  owner,  on  the  ground  that  larceny  includes  a 
trespass.  If,  therefore,  there  be  no  trespass  in  taking  the  goods, 
there  can  be  no  felony  in  carrying  them  away."  Now  I  am 
clearly  of  opinion  that^in  this  case  there  was  no  trespass,  and 
that  in  the  old  stricter'  days  of  pleading,  if  an  action  nad  been 
brought  it  must  have  been  an  action  of  trover  not  trespass.  I 
regret  that  in  some  cases  there  has  been  a  departure  from  the 
old  rules;  and  though  I  should  follow,  and  should  be  bound  to 
follow,  these  cases  in  any  case  to  which  their  authority  applied, 
in  a  doubtful  case  I  think  th&  true  course  is  to  have  recourse  to 
the  old  and  settled  principles  of  the  law. 

Bramwell,  B.  As  the  prisoner  has  now  undergone  his 
nominal  sentence,  I  should  think  it  better  that  the  small 
minority  in  this  case,  of  whom  I  am  one,  should  give  up  their 
opinions  to  the  majority,  if  the  case  turned  on  its  own  particular 
circumstances  *and  no  principle  was  involved.  But  in  my  ("54 
opinion  great  and  important  principles  not  only  of  our  law  out 
of  general  jurisprudence  arise  here,  on  which  I  feel  bound  to 
state  my  views. 

It  is  a  good  rule  in  criminal  jurisprudence  not  to  multiply 
crimes,  to  make  as  few  matters  as  possible  the  subject  of  the 
criminal  law,  and  to  trust  as  much  as  can  be  to  the  operation 
of  the  civil  law  for  the  prevention  and  remedy  of  wrongs.  It  is 
also  a  good  rule  not  to  make  that  a  crime  which  is  the  act,  or 
partly  the  act,  of  the  party  complaining :  Volenti  nonfit  injuria : 
As  far  as  he  is  willing,  let  it  be  no  crime.  Here  the  taking  was 
consented  to.  This  is  undoubtedly  a  rule  of  the  English  common 
law.  Obtaining  goods  by  false  pretenses  was  no  offense  at 
common  law.  Ordinary  cheating  was  not.  Embezzlement, 
&c.,  by  servants  was  not  larcenous.  Breaches  of  trust  by  trustees 
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and  bailees  were  not.  So  also  fraudulently  siomlatin^  the 
husband  of  a  married  woman,  and  having  connection  with  her 
was  not.  And  most  particularly  was  and  is  this  the  case  in 
larceny,  for  the  definition  of  it  is  that  the  taking  must  be  invito 
domino. 

Whether  this  law  is  good  or  bad  is  not  the  question.  "We 
are  to  adminster  it  as  it  is.  I  think  those  statutes  that  have 
made  offenses  of  such  matters  as  I  have  mentioned  improved 
the  law,  because  the  business  of  life  canuot  be  carried  on  with- 
out trusting  to  representations  that  we  cannot  verify,  and  with- 
out trusting  goods  to  others  in  such  a  way  that  the  owner  loses 
all  power  of  watching  over  thera ;  €ind  it  is  reasonable  that  the 
law  should  protect. persons  who  do  so,  by  making  criminals  of 
those  who  abuse  that  confidence.  But  something  was  to  be  said 
in  favor  of  the  old  law,  viz.,  that  the  opportunity  for  the  crime 
was  afforded  by  the  complainant.  Further,  there  is  certainly 
a  difference  between  the  privy  taking  of  property  without  the 
knowledge  of  the  owner,  or  its  forcible  taking,  and  its  taking 
with  consent  by  means  of  a  fraud.  The  latter,  perhaps,  may 
properly  be  made  a  crime ;  but  it  is  a  different  crime  from  the 
other  taking. 

I  say,  then,  that  on  principles  of  general  jurisprudence,  on  the 
general  principles  of  our  law,  and  on  the  particular  definition  of 
larceny,  the  taking  must  be  invito  domino.  That  does  not  mean 
contrary  to  or  against  his  will,  but  without  it.  All  he  need  be 
18  invitus.  This  accounts  for  how  it  is  that  a  tinder  of  a  chattel 
55]  ^ay  *1>G  guilty  of  larceny.  The  dominus  is  invitus.  So  in  the 
case  of  a  servant  who  steals  his  master's  property.  There  arc 
certain  cases  apparently  inconsistent  with  this,  but  which  are 
brought  within  the  rule  indeed,  but  by  reasoning  which  ought 
to  have  no  place  in  criminal  law  —  I  mean  such  cases  as  where 
a  carrier  broke  bulk  and  stole  the  contents  or  part,  and  was  guilty 
of  larceny,  but  would  not  have  been  had  he  taken  the  whole 
package,  and  cases  where  possession  was  fraudulently  obtained, 
animojurandiy  from  the  owner,  who  did  not  intend  to  part  with 
the  property.  In  such  cases  it  has  been  held  that  the  breach  of 
trust  by  the  carrier  in  breaking  bulk  re-vested  the  possession  in 
the  owner ;  and  in  the  other  case  the  obtaining  of  possession  was 
a  fraud,  and  so  null ;  and  that  therefore  in  such  cases  the  posses- 
sion reverted  to  or  remained  in  the  true  owner,  and  so  there 
was  a  taking  invito  domino.  So  also  cases  where  the  custody  is 
given  to  the  alleged  thief,  but  not  possession  or  property,  as 
when  the  price  of  a  chattel  delivered  is  to  be  paid  in  ready 
money :  Heg.  v.  Cohen,  (*)  These  are  not  exceptions  to  the  rule, 
but  are  brought  within  it  by  artificial,  technical,  and  unreal 
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•reasoning.  But  where  the  dominus  has  voluntarily  parted  with 
the  possession,  intending  to  part  with  the  property  in  the  chattel, 
it  has  never  yet  been  held  that  larceny  was  conamitted,  what- 
ever fraud  may  have  been  used  to  induce  him  to  do  so,  nor 
whatever  may  be  the  mistake  he  committed ;  because  in  such 
a  case  the  dominus  is  not  invitus.  So  also  where  the  possession 
has  been  parted  with  in  such  way  as  to  give  the  bailee  a  special 
property :  see  2  Rusgell  on  Crimes,  4th  ed.,  p.  191,  citing  2  East, 
P.  C.,  p.  682;  Beg.  v.  Smith  (^);  Beg  v.  Goodbody.i^  ft  is  not 
necessary  that  the  property  snould  pass,  the  intent  it  should  is 
enough  :  see  Rex  v.  CoUman.i^) 

But  it  is  argued  that  here  there  was  no  intent  to  part  with 
the  property  because  the  post  office  clerk  .never  intended  to 
give  to  Middleton  what  did  not  belong  to  him.  A  fallacy  is  in- 
volved in  this  way  of  stating  the  matter.  !N"o  doubt  the  clerk 
did  not  intend  to  do  an  act  of  the  sort  described  and  give  to 
Middleton  what  did  not  belong  to  him,  yet  he  intended  to  do 
the  act  he  did.  What  he  did  he  did  not  do  involuntarily  nor 
accidentally,  but  on  *purpo8e.  See  what  would  follow  [5fi 
from  such  reasoning.  A  intends  to  kill  B;  mistaking  C  for 
B,  he  shoots  at  C  and  kills  him.  According  to  the  argument, 
he  is  not  guilty  of  intentional  murder;  not  of  B,  for  he  has 
not  killed  him ;  not  of  C,  for  he  did  not  intend  to  kill  him. 
There  is  atithority  of  a  very  cogent  kind  against  this  argument. 
A  man  in  the  dark  gets  into  bed  to  a  woman,  who,  erroneously 
believing  him  to  be  her  husband,  lets  him  have  connection  with 
her.  This  is  no  rape,  because  it  is  not  without  her  consent,  yet 
she  did  not  intend  that  a  man  not  her  husband  should  have 
connection  with  her.  I  have  noticed  this  above  as  another 
illustration  of  how  the  common  law  refuses  to  punish  an  act 
committed  with  the  consent  of  the  complainant. 

To  proceed  with  the  present  matter.  If  the  reasoning  as  to 
not  intending  to  give  this  money  is  correct,  then,  as  it  is  certain 
that  the  post  office  clerk  did  not  intend  to  give  Middleton  105., 
"it  follows  that  he  intended  to  give  him  nothing,  that  cannot 
be.  In  truth,  he  intended  to  give  him  what  ho  gave,  because 
lie  made  the  mistake.  This  matter  may  be  tested  in  this  way  : 
A  tells  B  he  has  ordered  a  wine  merchant  to  give  B  a  dozen 
of  wine,  B  goes  to  the  wine  merchant,  bond  fide  receives,  and 
drinks  a  dozen  of  wine.  After  it  is  consumed,  the  wine  mer- 
chant discovers  he  gave  B  the  wrong  dozen,  and  demands  it 
of  B,  who,  having  consumed  it,  cannot  return  it  It  is  clear 
the  wine  merchant  can  maintain  no  action  against  B,  as  B 
could  plead  the  wine  merchant's  leave  and  license.    But  it  is 
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mid  that  if  B  knew  of  the  mistake,  and  took  the  wine  animo 
fHTondi,  then  he  woald  have  taken  it  invito  domino  ;  bo  that 
whether  the  dominua  is  invitus  or  not  depends  not  on  the  state 
of  Ilia  own  mtnd,  hot  of  that  of  B, 

It  is  impossible  to  say  that  there  was  s  taking  here  sufficient 
to  constitute  larceny  because  the  money  was  picked  up,  but 
tliat  if  it  had  been  put  in  the  prisoner's  hand,  there  was  not 
such  a  taking. 

But  for  the  point,  then,  I  am  ahout  to  mention,  I  submit  the 
domintta  was  not  invitus,  that  he  consented  to  the  taking,  and 
that  it  was  partly  his  act.  Ko  doubt  the  prisoner  was  a  dis- 
honest man,  may  be  what  he  did  ought  to  he  made  criminal, 
but  his  act  was  different  from  a  privy  or  forcible  taking;  he 
was  led  into  temptation  ;  the  prosecutor  had  very  much  himself 
to  blame,  and  I  certainly  thmk  that  Middleton,  if  punished, 
57]  should  be  so  on*diflerent  considerations  from  those  which 
should  govern  the  punishment  of  a  larcenous  thief. 

But  a  point  is  made  for  the  prosecution  on  which  T  confess  1 
have  had  the  greatest  doubt.     It  is  said  that  here  the  dominiis 
was  i7it'i((ts;  that  the  dominm  was  not  the  post  office  clerk,  but 
the  postmaster-general  or  the  queen  ;  and  that  therefore  it  was 
an  unauthorized  act  in  the  post  office  clerk,  and  so  a  trespass  in 
Middleton  invito  domino.    I  think  one  answer  to  this  is,  that  the 
post  office  clerk  bod  authority  to  decide  under  what  circum- 
stances he  would  part  with  the  money  with  which  he  was  in- 
trusted.   But  I  also  think  that,  for  the  purposes  of  this  ques- 
tion, the  lawful  possessor  of  the  chattel,  having  authority  to 
transfer  the  property,  must  he  considered  as  the  dominua  within 
rule,  at  least  when  acting  bonSfide.    It  is  unreasonable 
;a  man  should  be  a  thief  or  not,  not  according  to  his  act 
intention,  bnt  according  to  a  matter  which  has  uotbing  to 
vith  them,  and  of  which  he  has  no  knowledge, 
.ccording  to  this,  if  I  give  a  cabman  a  sovereign  for  a  shil- 
by  mistake,  he  taking  it  animo  furandi,  it  is  no  larceny ; 
if  I  tell  my  servant  to  take  a  shilling  out  of  my  purse,  am) 
)y  mistake  takes  a  sovereign,  and  gives  it  to  the  cabman, 
I  takes  \t  animo  farandiylhe  cabman  is  a  thief.     It  is  lu- 
ous  to  say  that  if  a  man,  instead  of  himself  paying,  tells  his 
I  to  do  so,  and  she  gives  the  sovereign  for  a  shilling,  the 
nan  is  guilty  of  larceny,  but  not  if  the  husband  gives  it. 
s  said  that  tnere  is  no  great  harm  in  this;  that  a  thief  in 
d  and  act  has  blundered  into  a  crime.     I  cannot  agree, 
ink  the  criminal  law  ought  to  be  reasonable  and  intelligible, 
tainly  a  man  who  had  to  be  hung  owing  to  this  distinction 
ht  well  complain,  and  it  is  to  be  remembered  that  we  must 
1  that  to  be  law  now  which  would  have  been  law  when  such 
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a  felony  was  capital.  Besides  Juries  are  not  infallible,  and  may 
make  a  mistake  as  to  the  animus  fwrandi^  and  so  find  a  man 
ffuilty  of  larceny  when  there  was  no  theft  and  no  animus  furandi. 
Moreover,  Beff.  v.  Priiice  (*)  is  contrary  to  this  argument,  for 
there  the  banker's  clerks  had  no  authority  to  pay  a  forged 
check  if  they  knew  it ;  they  had  authority  to  make  a  mistake, 
and  so  had  the  post  office  clerk.  *And  suppose  in  this  [58 
case  the  taking  had  been  bond  fide  —  suppose  Middleton  could 
neither  write  nor  read,  and  some  one  haa  made  him  a  present 
of  the  book  without  telling  him  the  amount,  and  he  had  thought 
the  right  sum  was  given  him  —  would  his  taking  of  it  have 
been  a  trespass  ?  I  think  not,  and  that  a  demand  would  have 
been  necessary  before  an  action  of  conversion  could  be  main- 
tained. 

]^o  doubt  the  cases  on  this  point  are  difficult,  but  I  think  not 
inconsistent  with  this  opinion.  In  Beg,  v.  Longsireeth  (*)  the 
servant  had  no  authority  to  change  property  in  the  thing  de- 
livered. So  in  Rex  v.  Wilkins  (').  Iq  Rex  v.  Small  {*)  the  ser- 
vant had  authority  to  part  with  the  possession  only  if  he  got  a 
good  half-crown,  and  the  prisoner  knew  that.  So  in  Reg,  v. 
tiieioart  (*),  where  the  reasoning  of  Alderson,  B.,  is  very  im- 
portant. In  Sheppard^s  Case  (®)  the  servant  had  no  authority  to 
sell  the  mare,  and  the  prisoner  and  his  confederates  knew  the 
mare  was  not  the  property  of  the  servant.  So  in  Hench'^s  Case  (^, 
the  servant  had  no  authority  to  pass  property.  In  Rex  v. 
Pearce  (^)  there  was  no  intention  to  pass  property.  As  to  Reg. 
y,  Kay  (^),  the  reasoning  by  which  the  conviction  is  justified  is, 
I  repeat,  such  as  ought  not  to  exist  in  any  law,  most  especially 
not  in  the  criminal  law.  Imagine  a  judge  passing  sentence 
thus :  You  have  been  properly  convicted,  and  must  be  hung,  be- 
cause ''  assuming  that  the  seller  hadmore  than  a  bare  charge,  and 
was  the  bailee  of  it,  yet  his  special  property  as  such  did  not 
put  an  end  to  the  general  property  of  the  true  owner ;  and 
when  he  sent  the  watch  away  to  a  third  person,  addressed  to 
the  true  owner,  intending  such  person  to  aeliver  it  to  the  true 
owner,  and  that  third  person,  the  postmaster,  received  it  for 
that  purpose,  the  seller's  possession  and  special  property  ceased, 
and  the  general  property  of  the  true  owner  became  entirely  un- 
encumbered, and  arew  to  it  the  possession,  unless  the  post- 
master became  the  bailee ;  but  this  he  did  not,  for  he  had  only 
a  charge,  and  he  became  the  servant  of  the  true  owner  for  the 
purpose  of  delivering  it  to  him ;  and  his  possession  was  the 

C)  Law  Rep.  1  C.  C,  150.  (•)  9  C.  &  P..  121. 

(*)  1  Mood.  Cr.  C,  187.  (')  2  RasaeU  on  CrimeB,  4tli  ed.,  p.  215. 

(■)  1  lioach,  Cp.  C,  620.  («)  2  East,  P.  C,  603. 

(*)  8  C.  &  P.,  46.  C)  Dears.  &  B.  Cr.  C,  231 ;  26  L.J. 
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59]  possession  of  the  true  owner,  *and  could  not  be  divested 
by  the  tortious  acts  of  the  prisoner."  But,  as  is  said  in  the  note, 
iu  that  case  there  was  no  intention  to  part  with  the  property. 

On  these  grounds  I  thiuk  the  conviction  was  wroug.  I  need 
not  profess  my  respect  for  those  whose  opinions  are  the  contrary, 
but  I  feel  bound,  as  I  have  said,  to  express  mine,  because  I  think 
very  important  principles  are  involved,  and  because  I  think 
it  desirable  to  show  that  though  those  whose  opinion  I  share 
may  be,  and  probably  are,  in  the  wrong,  considering  the 
numerous  and  weighty  opinions  the  other  way,  there  is  more 
doubt  in  the  case  than  has  appeared  to  some,  who  seem  to  me 
to  reason  thus :  The  prisoner  was  as  bad  as  a  thief  (which  I  deny), 
and  being  as  bad,  ought  to  be  treated  as  one  (which  I  deny  also). 
To  such  reasoners  I  give  the  recommendation  containea  in  an 
excellent  article  in  the  Law  Times  of  the  25th  of  January,  1873, 
p.  228,  where  it  is  said,  "a  metropolitan  county  court  judge 
mi^ht  with  advantage  read  and  inwardly  digest  l^aley's  Moral 
and  Political  Philosophy,  or  some  other  approved  treatise,  in 
which  the  necessity  for  positive  rules  of  general  application, 
the  doctrine  of  particular  and  general  consequences,  and  the 
superior  importance  of  and  regard  due  to,  general  consequences 
are  clearly  expounded. 

Brbtt,  J.  This  case  has  been  considered  in  three  different 
ways.  It  has  been  said  that  the  proper  inference  of  fact  to  be 
drawn  from  the  facts  stated  is,  that  the  prisoner  took  and  carried 
away  the  money  without  any  consent  to  his  so  doing  by  the 
clerk,  who  was  present ;  and  that  in  such  case  the  same  rule  of 
law  is  applicable  as  would  be  if  the  prisoner  had  taken  and 
carried  away  the  money  in  the  absence  of  the  clerk,  and  that 
the  prisoner  was  therefore  properly  convicted.  It  has  been  said 
that  the  facts  which  are  stated  show  that,  as  matter  of  fact,  the 
clerk,  in  this  case,  had  no  general  authority  to  part  with  the 
property  in  the  money  entrusted  to  him  on  behalf  of  the  post- 
master-^general,  but  only  a  limited  authority  to  part  with  a  par- 
ticular sum  of  money  to  the  prisoner,  which  was  not  the  sum 
of  money  he  did  part  with,  or  to  hand  a  sum  similar  to  that 
which  he  in  fact  handed  to  the  prisoner  to  some  one  else  and 
not  to  the  prisoner,  and  that,  consequently,  the  prisoner  was  by 
law  properly  convicted  of  larceny,  even  though  the  clerk  in- 
60]  tended  the  prisoner  *to  take  and  keep  the  money,  or,  in 
other  words,  even  though  the  clerk  intended  to  part  with  both 
the  possession  of  and  the  property  in  the  money.  It  has  been 
said  that,  even  though  the  clerk  had  a  general  authority  to  pari; 
with  the  possession  of  and  property  in  the  money,  an  authority 
equal  to  that  of  the  postmaster-general  if  he  had  been  present, 
and  even  though  the  clerk  intended  to  part  with  the  possession 
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of  and  property  in  the  money,  yet  that  the  prisoner  was  pro- 
perly convicted,  because  no  property  in  the  money  did,  in  point 
of  law,  at  any  time  pass  to  the  prisoner. 

Any  diflference  of  opinion  as  to  the  first  proposition  can  only 
arise  upon  a  difference  of  view  as  to  the  proper  inference  of  fact 
to  be  drawn.  And  I  think  also  that  the  only  difference  of  opi- 
nion with  regard  to  the  second  proposition  is  a  difference  as  to 
the  true  interpretation  of  the  clerk^s  authority  as  matter  of  fact. 
But  the  difference  as  to  the  last  proposition  is  a  difference  as  to 
the  criminal  law.  The  difference  of  opinion  which  has  arisen 
upon  that  proposition  makes  it  necessary,  as  it  seems  to  me,  to 
refer  to  the  definition  of  larceny,  and  to  point  out  the  exact  part 
of  that  definition  which  is  in  question.  The  definitions  which 
have  been  generally,  and  until  now,  I  think,  universally, 
accepted,  are  that  larceny  consists  in  "  the  wrongful  or  fraudu- 
lent takin?  and  carrying  away  by  any  person  of  the  mere  per- 
sonal goods  of  another,  from  any  place,  with  a  felonious  intent 
to  convert  them  to  his  (the. taker's)  own  use,  and  make  them 
his  own  property,  without  the  consent  of  the  owner ;  and  again, 
"  the  felonious  taking  the  property  of  another  without  his  con- 
sent and  against  his  will  with  intent  to  convert  it  to  the  use' of 
the  taker.'*  The  indictment  for  larceny  is  invariably  founded 
upon  these  definitions,  and  comprises  by  necessary  inference, 
if  not  in  express  terms,  every  part  of  them.  It  has  always  been 
held  that  each  alle^tion  of  each  part  of  these  definitions  is  a 
material  allegation  m  the  indictment,  and  that  every  one  of  such 
allegations  must  be  proved.  Where  criminal  law  is  so  accurately 
and  so  mercifully  administered  as  it  is  in  England,  and  with  so 
firm  a  determination  that  no  man  shall  be  convicted  of  crime 
unless  the  prosecutor  can  prove  that  the  case  is  brought  in  every 
particular  within  the  recognized  or  enacted  definition  of  the 
crime,  it  was  to  be  expected  that  there  would  be,  and  it  is  the 
fact  that  there  have  been,  critical  decisions  on  every  part  of  the 
definition  ♦of  the  crime  of  larceny.'  To  some  people,  such  [61 
decisions  appear  to  be  subtle,  to  others,  carefully  and  rightly 
accurate.  One  part  of  the  definition  is,  that  the  taking  relied 
upon  as  the  stealing 'should  be  a  taking  without  the  consent 
and  against  the  will  of  the  owner.  That  is  the  part  of  the 
definition  which  is  in  question  in  this  case. 

It  has  always  been  held  to  be  a  necessary  part  of  the  defini- 
tion :  "  Besides  the  animus  furandi^  it  is  necessary  that  the  taking 
of  the  goods  should  also  be  without  the  consent  of  the  owner, 
invito  domino.'*  This  is  of  the  very  essence  of  the  crime  of 
larceny  as  well  as  essential  in  robbery :  2  Russell  on  Crimes,  by 
Greaves,  p.  189,  4th  ed.    The  cases  quoted  are,  as  to  robbery, 
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Hex  V.  McDankl  (*)  and,  as  to  larceny,  Rex  v.  EgginUm  (*). 
Where  the  taking  which  is  alleged  to  be  felonious  has  occurred 
without  the  knowledge  of  the  owner  or  of  the  person  in  chai^, 
no  difficulty  can  arise  upon  this  part  of  the  definition.  The 
difficulties  which  have  arisen  have  been  where  the  goods  have 
been  delivered  to  the  prisoner,  or  have  been  taken  by  the  pri- 
soner, with  the  consent  of  the  owner  or  of  the  person  in  charge. 
In  such  cases  a  distinction  has  been  made  between  the  terms 
" delivery,"  "  possession,"  and  "property." 

Where  the  goods  are  obtained  by  the  prisoner,  by  willing 
delivery  of  them  to  him  by  the  owner,  the  first  proposition  ot 
law  which  has  been  affirmed  is  as  follows :  If  it  appear  that 
although  there  is  a  delivery  by  the  owner  in  fact,  yet  there  is 
clearly  no  change  of  property  nor  of  legal  possession,  but  the 
legal  possession  still  remains  exclusively  in  the  owner,  larceny 
may  be  committed  exactly  as  if  no  such  delivery  had  been 
made.  Thus,  if  a  person  to  whom  goods  are  delivered  has  only 
the  bare  charge  or  custody  of  them,  and  the  legal  possession 
remains  in  the  owner,  such  person  may  commit  larceny  by  a 
fraudulent  conversion  of  the  goods  to  his  own  use.  The  next 
received  proposition  is  thus  stated :  Where  there  is  a  delivery 
of  the  goods  by  the  owner,  it  is  a  settled  and  well-established 
principle  that,  if  the  owner  part  with  the  property  in  the  goods 
taken,  there  can  be  no  felony  in  the  taking,  however  fraudulent 
the  means  by  which  such  delivery  was  procured. 

And  according  to  the  common  law,  if  the  owner  had  not 
parted  with  the  property  in  the  goods,  but  only  with  the  posses- 
(52]  sioi^  ot'  *them,  the  question  of  larceny  remains  open,  and 
depends  on  the  fact  whether  at  the  time  of  the  alleged  felonious 
taking  the  owner  parted  with  the  possession  of  the  goods  in 
such  a  manner  and  to  such  an  extent  as  to  exclude  the  idea  of 
trespass.  If  the  possession  be  obtmned  by  fraud,  there  may  be 
larceny,  assuming  that  the  other  parts  of  the  definition  are 
f u  Ifil  led.  If  the  possession  be  obtained  without  fraud,  the  taking 
by  which  the  possession  is  obtained  cannot  be  treated  as  a 
taking  by  trespass,  and  consequently  not  as  a  taking  without 
the  consent  of  the  owner. 

The  propositions  thus  expressed  leave  open  a  question  as  to 
whether  they  mean  the  property  in  the  goods  has  passed  in  con- 
sideration of  law,  or  whether  they  mean  that  it  was  the  inten- 
tion of  the  owner  that  the  property  should  pass.  Now  they  are 
addressed  to  the  question  whether  the  thing  alleged  to  have 
been  stolen  was  taken  without  the  consent  of  the  owner.  Con- 
sent or  non-consent  is  an  action  of  the  mind ;  it  consists  ex- 
clusively of  the  intention  of  the  mind.    These  propositions, 

O  Fo6t.,  121.  O  2  Leacli,  Cr.  C,  918. 
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therefore,  are  treating  of  a  question  of  intention.  If  it  be  said 
that  a  man  intends  to  part  with  the  property  in  a  thing  which 
he  delivers  to  another,  the  meaning  of  the  words  is  that  he 
intends  that  the  other  should  take. the  thing  and  keep  it  as  his 
own ;  and  it  seems  a  contradiction  in  sense  to  say  that  the 
thing  so  delivered  is  taken  from  him  without  his  consent  It 
seems  to  follow,  that  th^  real  meaning  of  the  propositions, 
when  they  speak  of  the  owner  parting  with  possession,  or  part- 
ing with  the  property,  is  as  if  they  were  written  "  if  the  owner 
intend  to  part  with  the  possession,  or  intend  to  part  with  the 
property."  All  the  cases  are  consistent  with  this  view,  though  it 
18  not  expressed  in  terms  in  all.  In  Beg.  v.  Harvey  Q\  Alderson, 
B.,  asked  the  jury  whether  the  prosecutor  meant  that  the  pri- 
soner should  leave  the  pigs  with  the  lady,  and  either  bring 
back  the  money  or  make  a  bargain.  In  Reg.  v.  Johnson  ^'),  the 
jury  found,  under  direction,  that  the  prosecutor  did  not  intend 
to  part  with  the  property  in  the  check.  In  Jiex  v.  Parkes  (^,  the 
question  left  was  whether  there  was  a  sale  by  Mr.  Wilsoii  and 
a  delivery  of  the  goods  with  the  intent  to  pass  the  property. 
The  jury  found  that  Mr.  Wilson  did  not  intend  to  give  credit. 
The  conviction  was  *indeed  set  aside,  but  on  the  ground,  [63 
as  I  apprehend,  that  there  was  no  evidence  to  justify  the 
rinding  of  the  jury.  In  Meg.  v.  Nicholson  (*),  the  conviction  was 
held  to  be  wrong  by  the  judges,  on  a  case  reserved,  on  the 
ground  that  the  property  in  the  post  bills  and  cash  was  parted 
with  by  the  prosecutor  under  the  idea  that  it  had  been  fairly 
won.  The  ground  of  the  judgment  seems  to  me  to  be  the  in- 
tention or  idea  of  the  prosecutor.  In  the  case  of  Bex  v.  Adanis  (^), 
it  seems  to  me  impossible  to  say  that  any  property  in  the  hat 
passed  to  tlie  prisoner  in  consideration  of  law.  The  hat  was 
delivered  by  the  owner  to  an  innocent  messenger  of  the  pri- 
soner's, upon  an  assertion  that  he,  the  messenger,  was  sent  by 
Paul.  No  property  passed  to  Paul,  because  tnere  was  no  de- 
livery to  him  or  to  an  agent  of  his.  No  property  passed  in  law 
to  the  prisoner,  because  there  was  no  intention  that  he  should 
have  the  hat.  But  the  act  of  taking  relied  on  was  the  delivery 
of  the  hat  by  the  prosecutor  to  the  messenger,  and  the  prose- 
cutor intended  to  part  with  the  property  in  the  hat,  or,  in  other 
words,  that  it  should  be  taken  away  and  kept  The  judges,  on 
a  case  reserved,  held  that  there  could  be  no  felony.  The  de- 
cisions in  the  cases  of  Bex  v.  Davenport  (•)  and  Bex  v.  Savage  (^), 

0)  0  C.  ft  P.,  858.  O  2  RasfleH  on  Criines»4th  edit.p.  2Q0. 

O 2  I^^i^*  ^'-  ^'»  3^0 *  ^1  ^*  ^'  (M<^)f  (')  3  Roseell  on  Crimes,  4th  edit.,  at 

82.  p.  201. 
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seem  to  me  to  be  founded  entirely  on  discussions  and  considera- 
tions as  to  the  intention  of  the  prosecutor  to  pass  the  property. 

Til  Bex  V.  Atkinson  (*)  the  decision  of  the  judges  upon  a  case 
reserved  is  in  terms  that  there  was  no  felony,  as  it  appeared 
that  the  property  was  intended  to  pass  by  the  delivery  of  the 
owner.  'In  the  last  case  upon  this  point,  the  case  of  Beff,  v. 
Prince  Q,  the  proposition  of  law  is  thus  stated  by  Blackburn, 
J. :  "if  the  owner  intended  the  property  to  pass,  though  he 
would  not  so  have  intended  had  he  known  the  real  facts,  that 
is  sufficient  to  prevent  the  oftense  of  obtaining  another's  pro- 
perty from  amounting  to  larceny,  and  where  the  servant  has 
an  authority  coequal  with  his  master's,  and  parts  with  his 
master's  property,  such  property  cannot  be  said  to  be  stolen, 
inasmuch  as  the  servant  intends  to  part  with  the  property  in  it. 
64]  1'h®  question  has  always  been  a  *question  left  to  the  jurj-, 
ana  has  never  hitherto  been  treated  as  a  difficult  question  of 
the  laws  of  property  to  be  ruled  by  the  judge.  There  is  no 
trace  in  the  books  of  the  treatment  now  sought  to  be  applied. 
The  preamble  to  the  statute  88  Hen.  8,  c.  1,  draws  the  dis- 
tinction between  goods  taken  by  stealth  *and  goods  delivered 
by  the  owner  willingly  on  being  deceived  by  false  tokens.'  On 
consideration,  then,  of  the  authorities  and  of  the  part  of  the 
definition  with  which  they  dealt,  and  of  the  principle,  I  am  of 
opinion  that  the  proposition  of  law  which  would  have  been 
applicable  in  this  case  if  the  owner  himself  had  been  present  is, 
when  accurately  stated,  that  where  there  is  a  delivery  of  the 
goods  by  the  owner  there  can  be  no  felony  if  the  owner  intend 
to  part  with  the  property  in  the  goods,  however  fraudulent  the 
means  by  which  such  delivery  was  procured." 

When  the  delivery  is  made  by  a  servant  or  agent  of  the 
owner,  and  the  servant  or  agent  has  an  authority  to  pass  the  pos- 
session of  and  the  property  in  the  goods  as  if  the  owixer  were 
present,  the  same  rule  is  applicable  as  if  the  delivery  had  been 
made  by  the  master :  Bex  v.  Jackson  (*)  and  Beg.  v.  Prince.  (*) 
But  if  the  delivery  be  by  a  servant  or  agent  whose  authority  is 
limited,  extending  only  to  pass  the  possession  and  not  to  pass 
the  property,  then  the  proposition  applicable  is  that  which 
applies  when  the  master  delivers  onlv  the  possession  and  not 
the  property.  Although  the  servant  deliver  the  goods,  intend- 
ing to  pass  both  possession  and  property,  the  prisoner  may  be 
convicted  of  larceny  if  he  obtained  the  delivery  by  fraud :  Bex 
V.  Longstreeth  (*),  and  many  other  cases  :  just  as  if  by  fraud  he 
obtained  delivery  from  the  owner  who  intended  by  such  de- 


0)  a  East,  P.  C„  678.  (*)  Law  Rep.,  1  C.  C.  150. 
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livery  to  rive  possession  only,  and  not  to  pass  the  property. 
Such  I  believe  to  be  the  propositions  of  law  which  have  been 
acted  npon  by  a  long  series  of  most  able  and  careful  judges, 
and  which,  therefore,  the  present  judges,  in  my  opinion,  have 
no  authority  to  overrule. 

It  follows  that  I  cannot  agree  with  a  judgment  which  decides 
that  even  though  the  clerk  bad  a  general  authority  to  part  with 
the  possession  of  and  property  in  the  money,  an  authority  equal 
to  that  of  the  postmaster-general  if  he  had  been  present,  and 
even  though  *the  clerk  intended  to  part  with  the  posses-  [65 
sion  of  and  property  in  the  money,  yet  that  the  prisoner  was 
properly  convicted.  I  think  that  such  a  judgment  is  founded 
upon  and  enunciates  a  wrong  proposition  of  law.  Upon  the  as- 
sumptions of  fact  thus  stated  I  am  of  opinion  that  a  prisoner 
could  not  be  convicted  according  to  law  of  larceny. 

But  if  the  clerk  had  only  a  limited  special  authority  to  part 
with  only  the  possession  of  the  money  entrusted  to  him,  or  a 
limited  special  authority  to  part  with  the  property  in  a  different 
sum  from  that  which  he  delivered  to  the  prisoner,  or  a  limited 
special  authority  to  part  with  a  similar  sum  to  that  which  he 
delivered  to  the  prisoner,  not  to  the  prisoner,  but  to  another 
person ;  then  I  am  of  opinion  that  the  prisoner,  upon  the  as- 
sumption that  the  other  parts  of  the  definition  of  larceny  were 
proved,  was  properly  convicted  of  taking  the  money  without 
the*  consent  of  the  postmaster-general,  and  properly  convicted 
of  larceny.  This  reduces  the  difference  of  opinion  as  to  the 
first  proposition  which  has  been  stated  in  this  case  to  a  difference 
of  opinion  as  to  what  was  the  intention  of  the  clerk  with  regard 
to  delivering  the  money,  and,  as  to  the  second  proposition,  ns 
to  what  was  the  authority  in  fact  of  the  clerk. 

It  seems  to  me  that  with  regard  to  passing  the  possession  of 
and  property  in  the  money  entrusted  to  him  he  had  the  same 
authority  as  any  other  bank  clerk.  If  he  acted  with  strict  ac- 
curacy his  duty  was  to  part  with  so  much  money  as  he  was  di- 
rected to  part  with  by  a  genuine  warrant,  and  to  pay  such  sum 
of  money  to4he  person  mentioned  in  such  warrant.  J3ut  he  had 
authority  to  part  not  with  any  specific  money,  but  with  any  of 
the  money  entrusted  to  him  to  any  one  of  all  the  persons  who 
should  properly  present  a  genuine  warrant.  That  seems  to  me 
to  be  a  general  authority.  To  all  such  persons  he  had  author- 
ity to  give  possession  of  the  money  in  order  that  they  might 
keep  it,  that  is  to  say,  he  had  authority  to  pass  to  all  such  per- 
sons the  possession  of  and  the  property  in  the  money  which  he 
handed  to  them. 

It  seems  to  me  therefore,  that  as  to  passing  the  possession  of 
and  property  in. the  money  which  he  should  deliver,  he  had  a 
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general  authority  to  deal  with  the  money  as  if  in  the  place  of 
the  owner.  It  eeems  to  me  that  the  clerk  intended  to  pass  to  the 
man  who  stood  before  him,  that  is  to  say  the  prisoner,  the  pos- 
661  BessioD  of  *aQd  the  property  io  the  whole  of  the  money 
wLioh  he  laid  on  the  counter  for  the  prisoner  to  take  tip  and 
entered  into  the  prisoner's  book  as  paid  to  the  prisoner.  And 
it  seems  to  me  to  follow  that  the  prisoner,  notwithstauding  his 
fraudulent  knowledge  of  the  clerk's  mistake,  and  bis  fraudulent 
reticence,  and  his  fraudulent  acceptance  of  what  be  knew  was 
not  due  to  him,  cannot  legally  be  convicted  of  larceny. 
I  think,  therefore,  that  the  conviction  was  wrong. 
Cleasbx,  B.  The  case  is  not  aifected  by  the  acts  of  parlia- 
ment extending  the  criminal  responsibility  for  larceny  to  bailees 
and  others,  because  the  prisoner  was  clearly  not  a  bailee,  so  as 
to  be  guilty  by  subsequently  converting  the  money  to  his  own 
use,  and  he  does  not  come  within  any  other  act  of  parliament. 
We  have,  therefore,  to  deal  with  a  case  in  which  a  crime  is 
charged  which  under  the  old  law  wonid  bave  been  punishable 
with  death,  and  in  early  times  generally  received  that  punish- 
ment. The  punishment  was  so  severe,  that  the  crime  was 
strictly  defined,  and  from  the  earliest  times  was  not  committed 
by  fraudulently  dealing  with  or  appropriating  the  property  of 
others,  but  was  only  committed  when  the  property  was  taken 
by  the  accused,'  and  it  must  be  taken  fraudulently,  without  the 
cotiseut  of  the  owner.  It  is  laid  down  in  Foster's  Crown  Liw, 
p.  123 :  "  It  is  of  the  essence  of  the  offense  of  robbery  and  lar- 
ceny that  the  goods  be  taken  against  the  will  of  the  owner." 
Coke,  in  the  8d  Institute,  under  the  head  of  Larceny  or  Tbeft, 
|».  107,  quotes  the  definition  in  the  Mirror  of  Justice  to  the  above 
eifect,  and  he  then  gives  the  explanation  of  the  words  in  the 
Mirror  as  follows,  quoting  from  the  translation  :  "  It  is  said  a 
taking,  for  bailing  or  delivery  is  not  in  this  case."  And  Coke 
himself  says  afterwards,  p.  107 ;  "  Secondly,  it  must  be  an  actu- 
al taking  :  ....  by  taking,  and  not  bailment  or  delivery,  for 
that  is  a  receipt,  and  not  a  taking,  and  therewith  agreeth  Glaii- 
vil,  Fartum  non  est  ubi  iniiium  kabel  delmtiorm  per  dominum  rei." 

This  continues  the  law,  except  so  far  as  altered  by  statute. 
But  the  taking  does  not  necessarily  mean  a  taking  by  force  or 
"■"■"eptitiously,  and  the  cases  as  to  what  constitutes  a  taking  ot- 
'  nearly  one  hundred  pages  in  Huasell  on  Crimes,  vol.  li., 
from  p.  162,  *4th  ed.  They  seem  to  establish,  first,  that 
re  delivery  is  fraudulently  obtained  from  any  person  having 
uthority  to  deal  with  the  property,  it  is  a  taking  from  the 
er.  The  instances  of  this  are  obtaining  delivery  from  a 
a  servant  by  a  false  representation  of  the  master's  orders  : 
ining  delivery  from  a  carrier  whose  only  authority  is  to 
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cbaD^  the  possession  from  A  to  B,  by  a  false  representation 
of  being  B.  Another  instance,  more  like  the  present,  because 
there  is  a  mistake,  where  a  person  leaves  his  umbrella,  or  cloak, 
or  watch,  with  any  person  to  be  returned  on  application,  and  he 
afterwards  fraudulently  identifies  as  his  own  a  more  valuable 
umbrella  or  cloak  belonging  to  another  person.  This  would  be 
a  taking,  because  the  parties  had  no  transaction  or  dealing  con- 
nected with  property,  the  person  in  charge  having  only  an  au- 
thority to  return  to  each  person  his  chattel. 

Secondly,  the  cases  establish  that;  when  the  owner  himself 
delivers  them,  but  only  for  the  purpose  of  some  office  or  custody, 
as  of  a  man  delivering  sheep  to  his  shepherd  (an  instance  put 
by  Coke),  if  the  shepherd  who  has  them  in  his  charge  frs^udu- 
lently  converted  them  to  his  own  use,  it  would  be  a  taking,  be- 
cause the  right  of  possession  (much  less  of  property),  was  not 
for  an  instant  changed. 

But  the  cases  also  establish  that,  where  there  id  a  complete 
dealing  or  transaction  between  the  parties  for  the  purpose  of 
passing  the  property,  and  so  the  possession  ptfrted  with,  there 
is  no  taking,  and  the  case  is  out  of  the  category  of  larceny. 

Considering  what  the  penalty  was,  there  wa^  nothing  unrea- 
sonable or  contrary  to  the  spirit  of  our. laws  in  drawing  a  divid- 
ing line,  and  holding  that,  whenever  the  owner  of  property  is  a 
party  to  such  a  transaction  as  I  have  mentioned,  such  serious 
consequences  were  not  to  depend  upon  the  conclusion  which 
might  be  arrived  at  as  to  the  precise  terms  of  the  transaction, 
which  might  be  complicated,  and  un'certain,  and  difficult  ti^ 
ascertain.  And  this  agrees  with  Hawkins's  opinion  :  Pleas  of 
the  Crown,  Book  1,  c.  83,8.  8;  where  (in  dealing  with  the 
question  of  what  shall  be  a  felonious  taking),  after  pointing  out 
that,  unless  there  has  been  a  trespass  in  taking  goods,  there  cafi 
be  no  felony  in  carrying  them  away,  he  adds  :  "  And  herein  our 
law  differs  from  the  civil,  which,  having  no  capital  punishment 
for  bare  thefts,  deals  with  offenses  of  *this  kind  (that  is,.  [68 
fraudulent  appropriation  of  things  not  taken),  as  in  strict  justice 
most  certainly  it  may ;  but  our  law,  which  punishes  all  theft 
with  death  if  the  thing  stolen  be  above  the  value  of  twelve  pence, 
and  with  corporal  punishment  if  under,  rather  chooses  to  deal 
with  them  as  civil,  than  criminal  offenses." 

I  believe  the  rule  is  as  I  have  stated,  and  th^t  it  is  not  limited 
to  cases  in  which  the  property  in  the  chattel  actually  passes  by 
virtue  of  the  transaction.  I  have  not  seen  that  limitation  put 
upon  it  in  any  text  book  on  the  criminal  law,  and  there  are, 
unless  I  am  mistaken,  many  authorities  against  it.  The  cases 
show,  no  doubt,  beyond  question,  that  where  the  transaction  is 
of  such  a  nature  that  the  property  in  the  chattel  actually  passes 
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(though  subject  to  be  resumed  by  reason  of  fraud  or  trick),  there 
is  no  taking,  and  therefore  no  larceny.  But  they  do  not  show 
the  converse,  viz.,  that  when  the  property  does  not  pass,  there 
is  larceny.  On  the  contrary,  they  appear  to  me  to  show  that 
where  there  is  an  intention  to  part  witn  the  property  along  with 
the  possession,  though  the  fraud  is  of  such  a  nature  as  to  pre- 
vent that  intention  from  operating,  there  is  still  no  larceny. 
This  seems  so  clearly  to  follow  from  the  cardinal  rule  that  there 
must  be  a  taking  against  the  will  of  the  owner,  that  the  cases 
rather  assume  that  the  intention  to  transfer  the  property  governs 
the  case,  than  expressly  decide  it.  For  how  can  there  be  a  tak- 
ing against  the  will  of  the  owner,  where  the  owner  hands  over 
the  possession,  intending  by  doing  so  to  part  with  the  entire 
property  ? 

As  far  as  ray  own  experience  goes,  many  of  the  cases  of  frau- 
dulent pretenses  which  I  have  tried  have  been  cases  in  which 
tlie  prisoner  has  obtained  goods  from  a  tradesman  upon  the 
til Ise  pretense  that  he  came  with  the  order  from  a  customer.  In 
these  cases  no  property  passes  either  to  the  customer  or  to  the 
prisoner,  and  I  never  heard  such  a  case  put  forward  as  a  case 
of  larceny.  And  the  authorities  are  distinct,  upon  cases  re- 
served for  the  judges,  that  in  such  cases  there  is  no  larceny.  In 
Jieg,  V.  Adams  (*),  the  prisoner  was  indicted  for  stealing  a 
quiintity  of  bacon  and  hams,  and  it  appeared  that  he  went  to 
the  shop  of  one  Aston,  and  said  he  came  from  Mr.  Parker  for 
8ome  hams  and  bacon,  and  produced  the  follovvins^  note,  pur- 
porting to  be  signed  by  Parker  : 

69]  **  *IIave  the  goodness  to  give  the  bearer  ten  good  thick 
rtides  of  bacon,  and  four  good  showy  hams,  at  the  lowest  price. 
I  shall  be  in  town  on  Thursday  next,  and  will  come  and  pay 
f'ou. 

"  Yours  respectfully, 

"  T.  Parker." 

Aston,  believing  the  note  to  be  the  genuine  note  of  Parker 
(who  occasionally  dealt  with  him),  delivered  the  articles  to 
Adams.  The  jury  convicted,  but  upon  a  case  reserved,  upon 
the  question  whether  the  offense  was  larceny,  the  judges  were 
all  of  opinion  that  the  conviction  was  wrong.  Bez  v.  (Pieman  (*) 
is  to  the  same  effect  In  that  case  the  prisoner  got  some  silver 
as  change,  falsely  pretending  to  come  from  a  neighbor  for  it ; 
and  it  was  held  not  to  be  a  case  of  larceny.  Bex  v.  Atkinson  (') 
was  a  similar  one,  and  the  prisoner  was  convicted ;  but  on  a 
reference  to  the  judges  after  conviction,  all  present  held  that  it 

(')  1  Den.  Cr.  C.  88.  (")  2  Eaat.,  P.  C,  p.  678. 

(•)  2  Eaet.,  P.  C,  p.  672. 
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was  110  felony,  on  the  ffround  that  the  property  was  intended  to 
pass  by  the  delivery  of  the  owner. 

There  is  also  a  large  class  of  cases  in  which  it  has  been  held 
that  there  was  no  taking  so  as  to  constitute  larceny,  where  the 
possessioa  had  been  wholly  parted  with  (not  by  way  of  mere 
charge  or  custody,  as  in  the  case  of  the  shepherd  or  butler), 
though  there  was  no  intention  to  pass  the  property.  And  the 
distinction  has  been  drawn  between  delivering  yarn  to  a  weaver 
to  work  upon  the  employer's  premises,  in  which  there  is  no  com- 
plete parting  with  the  possession,  and  the  delivery  to  a  weaver 
to  take  home  and  work  up  there.  In  the  latter  case  the  pos- 
session is  wholly  parted  with,  and  (previous  to  recent  legisla- 
tion) there  could  be  no  larceny  by  subsequent  appropriation  f  *). 
So  the  giving  cloth  to  a  tailor  to  make  into  a  coat.  In  like 
manner,  delivering  a  horse  to  be  agisted  at  so  much  a  week  : 
Reg.  V.  Smith  (*) ;  or  cattle  to  a  drover  to  be  sold  on  the  road  if 
he  could  do  so ;  Eeg.  Goodbody  ('),  In  all  these  cases,  the  legal 
possession  being  wholly  transferred,  there  could  be /no  taking 
in  the  nature  of  a  trespass,  and  they  were  not  formerly  cases  of 
larceny. 

I  will  only  further  refer  to  the  case  of  Reg.  v.  Barnes  (*),  and 
I  *do  so  from  its  resemblance  to  the  present  case.  The  [70 
prisoner  was  indicted  for  larceny.  He  was  clerk  to  the  prose- 
cutors, and  it  was  his  duty  to  pay  dock  and  town  dues.  Ho 
fraudulently  represented  that  a  sum  of  ZL  105.  4d  was  required 
to  make  the  payments,  when  only  IL  Zs.  was  wanted,  and  ob- 
tained the  larger  sum,  intending  to  appropriate  the  difference  to 
his  own  use.  Upon  a  case  reserved  it  was  held  not  to  be  lar- 
cenv.  The  main  difference  between  that  case  and  the  present 
is  that  the  prisoner  there  dishonestly  made  use  of  falsehood  to 
obtain  the  larger  amount.  In  the  present  case  he  obtained  the 
larger  amount  by  dishonestly  omitting  to  correct  the  mistake 
of  the  postmistress.  In  both  cases  the  overpayment  was  made 
under  a  mistake  of  the  facts. 

In  my  opinion  all  the  authorities  warrant  the  proposition  of 
law  as  laid  down  by  my  brother  Blackburn  in  the  last  reported 
case  on  the  subject,  Reg.  v.  Prince  (*)  (which  was,  like  the  pre- 
sent, a  case  of  payment  under  a  mistake  of  fact).  "  If  the  owner 
intended  the  property  to  pass,  though  he  would  not  have  so  in- 
tended had  he  known  the  real  facts,  that  is  sufficient  to  prevent 
the  offense  of  obtaining  another's  property  from  amounting  to 
larceny,  and  where  the  servant  has  an  authority  co-equal  with 


Q)  2  East.,  P.  C,  p.  683. 
n  2  RusseU  on  Crimes,  4tli  ed.  at  p. 
101. 
O  8  C.  A  P.,  605. 

h  £nq.  Rep.]  55 


34. 


0  2  Den.  Cr.  C,  50 ;  20  L.  J.  (M.C.), 


(•)  Law  Rep.,  1  C.  C,  150. 


v^: 


•    :lf*>< 


.«•♦.?? 


•/ 


« ■ 


^?1^ 


?v^ 


\»< 


484 


CROWN  CASES  RESERVED. 


[L.  R 


,,f\ . 


t*^r 


¥:i 


1873 


The  Queen  v.  Middleton. 


the  master's,  and  parts  with  his  master's  property,  such  property 
cnnnot  be  said  to  have  been  stolen,  inasmuch  as  the  servant 
intends  to  part  with  the  property  in  it," 

With  those  authorities  before  me,  I  cannot  accept  as  the  pro- 
per test,  not  the  intention  of  the  owner  to  deliver  over  the  pro- 
perty (which  is  a  question  of  fact),  but  the  effect  of  the  transaction 
in  passing  the  property,  which  might  raise  in  many  cases  a 
question  of  law.  This  appears  to  me  to  be  a  novelty  at  variance 
with  the  definition  of  larceny,  which  makes  the  mind  and  intent 
of  the  owner  the  test,  and  irreconcileable  with  the  manner  in 
which  these  cases  have  always  been  dealt  with. 

And  it  is  of  great  importance  to  abide  by  cases  already  de- 
cided by  the  judges,  because  the  law  of  larceny  being  the  same 
in  Ireland  as  in  Endand,  the  decisions  ought  to  be  the  same^ 
and  the  judges  in  Ireland  may  feel  themselves  bound  by  ad- 
judged cases  (recognized  in  all  the  textbooks  and  long  acted  on), 
though  we  may  assume  to  overrule  them ;  and  so  there  may  be 
an  undesirable  divergence  of  opinion.  And  it  must  be  borne 
71]  in  mind  that  *the  cases  which  must  be  overruled  if  this 
new  test  be  adopted  {Rex  v.  Adams  (*),  Rex  v.  Coleman  (*),  Rex 
V.  Atkinson  ('),  are  not  decisions  of  the  Court  for  Crown  Cases 
Reserved,  but  unanimous  decisions  of  all  the  judges  upon  cases 
submitted  to  them. 

However  desirable  it  may  be  that  the  law  should  now  be 
changed,  I  am  not  at  liberty  to  set  aside  or  qualify  the  rule  of 
law  so  long  settled,  and  to  say  that  an  acquisition  of  a  chattel 
by  dishonest  means  is  now  a  felony.  Nor  do  I  feel  myself  at 
liberty  to  leave  such  a  question  to  the  jury.  If  the  transaction 
is  of  the  nature  which  I  have  mentioned,  the  dishonest  mind  of 
the  person  receiving  is  immaterial  upon  the  charge  of  felony, 
and  ought  not  therefore  to  be  left  to  the  jury;  otherwise  the 
jury  would  be  misled  by  their  disapproval  of  anything  dis- 
honest into  the  erroneous  conclusion  of  a  felonious  intent  to  do 
that  which  is  not  a  felony.  But  the  person  with  whom  the 
transaction  takes  place,  and  from  whom  the  delivery  is  received, 
must  be  a  person  qualified  to  enter  into  the  transaction,  and 
capable  of  passing  the  property. 

In  the  present  case  the  transaction  was  with  the  clerk  of  the 
postmistress.  The  clerk  was  the  person  placed  in  the  office  for 
the  purpose  (inter  alia)  of  making  payments  and  taking  receipts. 
He  is  called  the  clerk,  and  therefore  his  act,  within  the  general 
scope  of  his  authority,  would  be  the  act  of  the  postmistress. 
But,  it  is  suggested,  that  the  postmistress  was  not  in  any  sense 
tne  agent  of  the  postmaster-general,  but  had  in  each  case  a 

(»)  2  RusaeH  on  Crimes,  4th  ed.,  at  p.  200.  (»)  2  East,  P.  C,  p.  672. 

(")  2  East,  P.  C,  p.  073. 
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separate  and  particular  authority  to  make  the  payment.  And 
upon  looking  into  the  act  of  parliament,  24  &  25  Vict.  c.  14, 1 
should  not  be  prepared  to  decide  this  case  upon  the  ground  that 
the  postmistress  had  a  general  authority,  or  more  than  a  parti- 
cular one,  to  make  the  payment  of  10*.  to  the  prisoner.  And 
if,  at  the  time  when  the  payment  was  made,  tne  postmistress 
or  clerk  had  done  some  act  wholly  out  of  the  authority,  as,  for 
instance,  payment  to  a  stranger,  I  should  feel  a  difficulty  in  say. 
ing  it  must  be  regarded  as  the  act  of  a  person  capable  of  passing 
the  property  in  such  a  transaction.  But  upon  this  it  is  not  ne- 
cessary to  give  a  decided  opinion,  because  the  prisoner  was  the 
person  entitled  to  be  paid  the  10*.  for  which  he  applied  under 
the  order,  and  the  authority  was  to  pay  to  him  that  sum.  The 
exercise  of  power  in  *making  too  large  a  payment  on  be-  [J2 
half  of  the  postmaster-general  was,  therefore,  only  excessive, 
and  (according  to  the  ordinary  rule  in  the  exercise  of  power)  was 
valid,  so  far  as  it  was  within  the  power,  the  excess  being  clearly 
separable. 

This  is  not  the  case  of  the  postmistress  being  authorized  to 
deliver  one  bag  of  money  to  one  person  and  another  bag  of 
moi\ey  to  another  person.  In  that  case  the  prisoner  knowingly 
getting  the  wrong  bag  would  get  something  to  which  he  had 
no  color  of  title.  The  authority  here  is  to  enter  into  an  account 
with  the  prisoner,  by  paying  him  a  certain  amount  and  making 
a  corresponding  alteration  in  the  balance.  And  this  is  done ; 
the  payment  is  made  and  the  corresponding  alteration  in  the 
balance,  but  there  is  a  mistake  in  the  amount  paid,  and  so  in 
the  balance,  and  it  becomes  really  the  ordinary  case  of  payment 
by  a  banker's  clerk  by  mistake.  It  appears  to  me  quite  im- 
possible, with  due  attention  to  the  facts,  to  regard  the  prisoner 
as  a  stranger  intervening  in  a  transaction  between  other  parties. 
No  other  party  was  present  or  was  named,  and  the  prisoner  en- 
tered and  left  the  office  in  the  same  character,  viz.,  that  of 
payee,  though  he  left  it  as  payee  of  a  larger  amount  thah  he 
was  entitled  to,  and  carried  with  him  the  book,  which  was  an 
unanswerable  proof  that  he  was  payee,  and  was  payee  of  the 
larger  amount. 

The  prisoner  was,  therefore,  entitled  to  be  paid  the  105.  out 
of  the  money  handed  to  him,  and  that  being  so,  there  is  a  tech- 
nical objection  to  the  conviction,  that  there  are  no  particular 
chattels  or  pieces  of  money  in  respect  of  which  the  charge  of 
larceny  can  be  sustained. 

But,  independent  of  this  technical  objection,  the  duty  of  the 
prisoner,  if  he  had  acted  as  he  ought  to  have  done,  was  to  have 
taken  10*.  out  of  the  amount,  and  to  have  handed  the  rest  to 
the  clerk.    He  ought,  at  the  same  time,  to  have  handed  back 
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his  book  and  had  it  corrected,  because  it  charged  him  with  the 
receipt  of  8^.  odd,  bat  his  omission  to  do  this  does  not,  in  my 
opinion,  involve  him  in  the  charge  of  larceny. 

There  was  no  mistake  in  the  person,  because  the  prisoner 
handed  in  his  order  and  also  his  deposit  book ;  and  if  the  clerk 
had  known  him  well  it  would  have  made  no  difference.  He  would 
still  have  paid  him  the  wrong  amount,  because  the  same  cause 
ivonld  have  operated,  looking  at  the  wrong  order. 
73]  *There  was  no  mistake  in  the  amount.  I  mean  it  was 
not  the  case  of  the  clerk  handing  him  a  100/.  note  when  he  in- 
tended to  hand  a  5/.  note,  or,  unknowingly,  two  notes  instead 
of  one.  He  intended  to  pay  the  prisoner  the  particular  sum  ; 
and  it  was  a  deliberate  act,  because  he  took  the  amount  from  a 
document,  and  completed  the  transaction  by  debiting  the  pri- 
soner with  that  sum  in  his  book.  So  that  it  was  not  like  the 
case  of  a  wrong  sum  being  put  down  by  mistake  and  the  prisoner 
snatching  it  up  and  running  away  with  it  for  the  purpose  of  pre- 
venting the  mistake  from  being  set  right 

The  mistake  was  in  the  supposed  amount  of  the  prisoner's 
claim.  The  prisoner  applied  for  105.,  and  the  clerk  th#ught  he 
was  entitled  to  more  and  paid  him  accordingly,  and  this  over- 
payment might  have  been  afterwards  adopted  by  the  postmaster, 
so  as  to  make  the  prisoner  chargeable  with  the  balance.  The 
clerk  did  not  the  less  intend  to  make  the  payment  which  he 
deliberately  made,  because  he  was  at  the  time  under  the  influence 
of  a  mistake ;  he  would  not  have  intended  to  make  the  payment 
but  for  the  mistake.  Mistakes  are  constantly  occurring,  and 
few  people  can  say  thatthey  have  not  acted  under  their  influence, 
but  their  acts  remain  as  acts  done  at  the  time,  though  their  ef- 
fects may  be  afterwards  fcorrected.  No  doubt  there  was  no  in- 
tention to  overpay  the  prisoner,  that  is,  to  produce  the  effect  of 
overpayment;  but  the  intention  was  to  do  the  act  of  paying  the 
larger  sum,  because  it  was  thought  to  be  a  proper  one. 

This  is  the  answer  to  one  argument  addressed  to  us,  vi^.,  that 
the  prisoner  took  up  what  was  intended  for  another,  and  not 
for  him,  and  therefore  there  was  a  taking  invito  domino.  The 
conclusion  of  law  would  be  quite  correct  if  it  could  be  correctly 
said  that  the  amount  was  intended  for  another.  The  clerk  ought 
to  have  intended  that  amount  for  another,  and  would  have  done 
so,  if  he  had  properly  informed  himself  of  the  facts ;  but,  unfor- 
tunately for  the  prisoner,  the  clerk  did  not  properly^  inform 
himselt  of  the  facts,  and,  therefore,  he  intended  the  prisoner  to 
receive  the  larger  amount.  The  clerk  intended  A  to  receive 
what  he  ought  to  have  intended  B  to  receive,  but  it  was  not 
the  less  his  intention  that  A  should  receive  what  he  handed 
over  to  him.    There  was  only  one  transaction,  and  only  two 
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parties  to  it,  the  clerk  and  the  prisoner,  and  his  fault  was  the 
work  of  an  instant,  *and  miffht,  to  an  ignorant  and  illiter-  [74 
ate  person,  be  connected  witii  some  confusion  of  mind,  though 
the  disparity  of  amount  in  this  case  would  make  a  person  of  any 
sense  at  once  see  and  correct  the  mistake. 

I  do  not  think  a  man  ought  to  be  exposed  to  a  charge  of 
felony  upon  a  transaction  of  this  description,  which  is  altogether 
founded  upon  an  unexpected  bhinder  of  the  clerk.  The  pri- 
soner was  undoubtedly  at  the  office  for  an  honest  purpose,  and 
finds  a  larger  sum  of  money  than  he  demanded  paid  over  to  him 
and  charged  against  him.  A  man  may  order  and  pay  for  cer- 
tain goods,  and,  by  mistake,  a  larger  quantity  than  was  paid  for 
may  be  put  in  the  package  and  he  may  take  them  away.  Or 
he  may  pay  in  excess  for  that  which  is  ordered  and  delivered. 
Is  the  person  receiving  to  be  put  in  the  peril  of  a  conviction  for 
felon}'  m  all  such  cases,  upon  the  conclusion  which  may  be  ar- 
lived  at  as  to  whether  he  knew,  or  had  the  means  of  knowing, 
and  had  the  animus furandil  I  think  not;  I  think  such  cases 
are  out  of  the  area  of  felony,  and,  therefore,  the  animus  furandi 
is  inapplicable,  and  ought  not  to  be  left  to  the  jury.  And  any 
conclusion,  founded  upon  the  finding  of  the  jury  upon  a  ques- 
tion which  ought  not  to  be  left  to  them,  must  be  erroneous, 
Ijecause  the  foundation  is  naught.  I  think  the  conviction  was 
against  law  and  ought  to  be  quashed. 

Conviction  affirmed. 

Attorney  for  prosecution  :   The  Solicitor  to  the  Post  Office. 


[Law  Reports,  2  Crown,  Cafies  Reserved,  74.] 

May  81, 1873, 

The  Queen  v.  Rebecca  Goldsmith. 

False  Pretenses  —  Receiving —  Indictment  —  Aider  hy  Verdict  —  2'!  <&  25  Vict, 
c.  96,  M.  88,  95—7  Qeo.  4,  c.  64,  8.  21—14  cfc  15  Vict.  c.  100,  a.  25. 

The  prisoner  was  indicted,  under  24  &  25  Vict.  c.  96,  s.  95,  for  unlawf  uHy  re- 
ceiving goods  knowing:  them  to  have  been  obtained  by  false  pretenses.  The 
indictment  did  not  set  out  the  false  pretenses.  At  the  trial,  at  the  close  of  the 
caee  for  the  prosecntion,  it  was  objected,  on  behalf  of  the  prisoner,  that  the  in- 
dictment was  bad,  becaose  it  did  not  set  out  the  false  pretenses.  The  prisoner 
was  convicted : 

Held,  that  the  objection  must  be  taken  to  have  been  made  after  verdict  in 
arrest  of  judgment ;  and  that  after  verdict  the  indictment  was  good. 

Case  stated  by  the  deputy  recorder  of  London.  At  a  ses- 
sion of  the  Central  Criminal  Court,  held  on  Monday,  *the  [75 
5th  of  May,  1873,  Rebecca  Goldsmith  was  tried,  upon  an  in- 
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dictment  containing  fourteen  coants,  for  various  misdemeanors. 
The  thirteenth  count  was  as  follows  : 

"  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Rebecca  Goldsmith  afterwards,  to  wit, 
in  the  year  of  our  Lord,  1872,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  Central  Criminal  Court,  un- 
lawfully, did  receive  and  have  divers  articles  of  jewelry,  to 
wit  (here  followed  a  list  of  the  goods  alleged  to  have  been  un- 
lawfully received),  of  the  goods  and  chattels  of  the  said  Charles 
Drayson  and  others,  which  said  goods  and  chattels,  in  the  count 
aforesaid,  had  lately  before  then  been  unlawfully,  and  knowingly, 
and  fraudulently  obtained  of  and  from  the  said  Charles  Drayson 
and  others  by  means  of  certain  false  pretenses,  with  intent  to 
defraud  :  She,  the  said  Eebecca  Goldsmith,  at  the  time  she  so 
as  aforesaid  unlawfully  received  and  had  the  same  goods  and 
chattels,  then  and  there  well  knowing  that  the  same  goods  and 
chattels  had  been  obtained  by  means  of  certain  false  and  fraudu- 
lent pretenses,  with  intent  to  defraud,  as  in  this  count  before 
mentioned,  against  the  peace  of  our  said  lady  the  queen,  her 
crown,  and  dignity.'' 

The*  fourteenth  count  was  in  the  same  form,  for  receiving 
goods  belonging  to  another  owner. 

At  the  close  of  the  case  for  the  prosecution,  Mr.  Giffard,  Q.C., 
and  Mr.  Poland,  on  behalf  of  the  prisoner,  objected  that  the 
13th  and  14th  counts  were  bad,  because  they  did  not  set  forth 
the  false  pretenses  by  means  of  which  the  goods  had  befen  ob- 
tained, and  that  consequently  it  did  not  appear  that  those  false 
pretenses  were  within  the  statute  24  &  25  Vict  c.  96,  s.  88  (*). 
76]  *^i*«  MelcalfCy  Q.C.,  for  the  prosecution,  contended,  first, 
that  it  was  unnecessary,  in  a  substantive  charge  of  receiving 


(»)By  24  &  25  Vict.  c.  96,  a.  88: 
*•  Whosoever  sbaU,  by  any  false  pre- 
tense, obtain  from  any  otber  person 
any  cbattel,  money,  or  valuable  security, 
witb  intent  to  defraud,  shall  be  guilty 
of  a  misdemeanor.  .  .  ." 

By  s.  05 :  "  Whosoever  shall  receive 
any  chattel,  money,  valuable  security, 
or  other  property  whatsoever,  the  steal- 
ing, taking,  obtaining,  converting,  or 
disposing  whereof  is  made  a  misde- 
meanor by  this  act,  knowing  the  same 
to  have  been  unlawfully  stolen,  taken, 
obtained,  converted,  or  disposed  of,  shall 
be  guilty  of  a  misdemeanor.  .      " 

By  7  Geo.  4,  c.  64,  s.  21:  '*.... 
Where  the  offense  charged  has  been 
created  by  any  statute,  or  subjected  to 
a  greater  degree  of  punishment,  or  ex- 
cluded from  the  benefit  of  clergy  by 


any  statute,  the  indictment  or  informa- 
tion shall,  after  verdict,  be  held  suf- 
ficient to  warrant  the  punishment  pre- 
scribed by  the  statute,  if  it  describe  the 
offense  in  the  words  of  the  statute." 

By  14  &  15  Vict.  c.  100,  s.  25 :  "  Every 
objection  to  any  indictment,  for  any 
formal  defect  apparent  on  the  face  there- 
of, shall  be  taken,  by  demurrer  or  mo- 
tion to  quash  such  indictment,  before 
the  jury  shall  be  sworn,  and  not  after- 
wards ;  and  every  court  before  which 
any  such  objection  shall  be  taken  for 
any  formal  defect  may,  if  it  be  thought 
necessary,  cause  the  indictment  to  be 
forthwith  amended  in  such  particular 
by  some  oflflcer  of  the  court  or  other 
person,  and  thereupon  the  trial  shall 
proceed  as  if  no  such  defect  hftd  ap- 
peared.** 
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goods  obtained  by  false  pretenses,  to  set  forth  the  specific  false 
pretenses  by  which  they  had  been  obtained;  secondly,  that  the 
.allegation  in  the  indictment  that  they  had  been  unlawfully, 
knowingly,  and  fraudulently  obtained  by  false  pretenses,  with 
intent  to  defraud,  must  be  taken  to  mean  that  they  had  been 
obtained  by  false  pretenses  which  were  unlawful  and  fraudulent 
within  the  statute ;  and,  thirdljs  that  even  if  it  were  necessary, 
as  matter  of  form,  tp  set  out  the  false  pretenses,  yet  the  objec- 
tion was  too  late,  and  ought  to  have  been  taken  before  the  plea 
by  virtue  of  14  &  15  Vict.  c.  100,  s.  25. 

The  prisoner  was  found  guilty  on  the  13th  and  14th  counts 
only,  and,  doubting  whether  these  two  counts  were  good  in 
form,  and  also  doubting  whether,  if  they  were  not  good,  the 
objection  was  taken  in  proper  time,  the  learned  deputy  recorder 
reserved  for  the  decision  of  the  court  for  consideration  of  Crown 
Ciises  the  two  questions : 

First,  whether  the  two  counts  were  good  in  form,  and,  secoud, 
if  they  were  not  good,  whether  the  objection  was  too  late. 

It'  the  counts  were  bad,  and  the  objection  was  in  time,  the 
conviction  was  to  be  annulled;  but,  if  the  counts  were  good,  or 
the  objection  was  too  late,  the  conviction  was  to  be  affirmed. 

Giffardy  Q.C.  {.Poland  with  him),  for  the  prisoner.  An  indict- 
ment for  obtaining  goods  by  false  pretenses  must  set  out  the 
pretenses:  Bex  v.  Mason  {^).  And  s.  95  of  the  Larceny  Act, 
creating  the  offense  of  receiving,  does  so  by  express  reference 
to  s.  88,  as  to  obtaining,  and  must  be  similarly  construed.  The 
7  &  8  Geo.  4,  c.  64,  s.  21,  does  not  help,  for  the  words  of  the 
statute  are  not  followed,  the  word  "  unlawfully"  being  omitted. 
*And  the  statute  is  to  be  read  as  if  after  "  false  pretenses  "  [77 
there  followed  the  words  "  of  an  existing  fact "  ;  2  Russell  on 
Crimes,  4th  ed.,  p.  554,  n.  Nor  does  14  &  15  Vict.  c.  100,  s. 
25,  apply,  for  this  is  not  a  formal  defect.  Every  allegation  in 
the  indictment  might  be  true  and  yet  no  oftense  be  committed. 
He  also  cited  2  Hale.  P.  C,  192 ;  Sill  v.  The  Queen  0 ;  Beg.  v. 
Wilson  Q ;  Beg.  v.  Martin  (f) ;  Bex  v.  Turner  (*) ;  Bex  v.  Bgan  (^) ; 
Bex  v.  Jjavis  Q ;  Beg.  v.  Gray  {^). 

Metcalfe,  Q.C.  {Straight  with  him),  cited  Heymann  v.  The 
Queen  (•) ;  Beg.  v.  Blake  (»<>) ;  Nash  v.  Tne  Queen  (") ;  Beg.  v. 
Watkinson  (»^ ;  Bex  v.  Gill  H ;  Sydserff  v.  The  Queen  {'*). 

O  2  T.  R.,  581.  O  Leigh  &  Cave's  Cr.  C,  565 ;  33  L.  J 

(')  1  E.  &  B..  553 ;  23  L.  J.  (M.C.),  41.  (M.C.).  78. 
(■)  2  Mood.  Cr.  C.  52.  (•)  Law  Rep.,  8  Q.  B.,  102. 

(*)  8  Ad.  &  B.,  481.  n  6  Q.  B.,  126. 

(•)  1  Mood.,  Cr.  C,  239.  (")  4  B.  &  S.,  935 ;  83  L.  J.  (M.  C),  94. 

n  2  Mood..  Cr.  C,  15.  (")  26  L.  T.  (N.S.),  853. 

0)  1  LeacH  Cr.  C.  65,  n.  ('»)  2  B.  &  Aid.,  204. 

('«)11Q.  B.,245. 
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BoviLL,  C.  J.  That  an  indictment  for  obtaining  goods  by  false 
pretenses  mast  set  out  the  false  pretenses  was  long  ago  decided. 
The  contention  here  is,  that  the  present  indictment  for  receiv- 
ing goods  knowing  them  to  have  been  obtained  by  false  pre- 
tenses is  bad  for  not  doing  so  also.  It  must  be  observed  that 
no  objection  was  taken  before  plea,  but  issue  was  joined  and 
the  jury  charged.  But  at  the  close  of  the  case  for  the  prosecu- 
tion, and  before  verdict,  the  present  objection  was  taken.  The 
learned  judge  who  tried  the  case  was  not  bound  to  give  any 
efiect  to  such  an  objection  taken  at  that  stage.  If  he  thought 
the  objection  clearly  a  good  one,  he  might  have  quashed  the 
indictment.  If  he  thought  the  matter  doubtful  he  might  leave 
the  party  to  his  writ  of  error,  or  reserve  the  point  for  this  court. 
In  this  case  the  deputy  recorder  did  not  quash  the  indictment, 
but  reserved  the  points  for  this  court,  not  whether  the  indict- 
ment ought  to  be  quashed,  but  whether  the  count  is  a  good 
count.  It  is  true  the  objection  was  in  fact  taken  before. ver- 
dict, but  we  can  only  give  effect  to  it  as  an  objection  taken 
after  verdict.  The  judge  at  the  trial  could  have  given  effect  to 
it  only  by  quashing  the  indictment  or  arresting  the  judgment ; 
78]  *aud  as  no  question  is  reserved  as  to  quashing  the  indict- 
ment, we  must  treat  it  as  a  motion  in  arrest  of  judgment.  I 
say  this  because  this  is  not  a  case  for  annulling  the  conviction, 
which  must  stand.  After  the  attention  of  the  deputy  recorder 
had  been  called  to  the  matter,  we  must  take  it  that  he  charged 
the  jury  properly ;  and  after  verdict,  we  must  assume  that  the 
jury  found  correctly  as  to  the  matters  alleged  in  the  indictment. 

Such  being  the  mode  in  which  the  objection  arises,  the  ob- 
jection is  that  the  13th  and  14th  count?  do  not  set  out  the  false 
pretenses  by  which  the  goods  were  obtained  which  the  prisoner 
13  charged  with  receiving.  That  was  the  objection  raised  at 
the  trial ;  and  we  ought  to  confine  ourselves  strictly  to  the 
question  raised  at  the  trial  and  reserved  for  this  court  This 
objection  does  not  appear  upon  the  face  of  the  counts,  for  so  far 
as  the  words  go  the  false  pretenses  might  or  might  not  be  such 
as  fall  within  the  provisions  of  the  statute.  The  worst  that  can 
be  said  of  the  indictment  is,  that  it  is  uncertain.  But  the  judge 
would  be  bound  to  direct  the  jury  what  kind  of  false  pretenses 
are  requisite  to  bring  the  case  within  the  statute.  Then  the 
statute  24  &  25  Vict.  c.  96,  s.  95,  makes  it  a  misdemeanor  to 
"  receive  any  property  the  obtaining  whereof  is  made  a  misde- 
meanor by  the  act,  knowing  the  same  to  have  been  unlawfully 
obtained."  And  those  words  have  reference  to  s.  85,  by  which 
"  whosoever  shall  by  any  false  pretense  obtain  from  any  other 
person  any  chattel,  &c.,  with  intent  to  defraud,  shall  be  guilty 
of  a  misdemeanor."    The  section  in  question  is  a  substontial 
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re-enactment  of  7  &  8  Qteo.  4,  c.  29,  s.  58,  and  under  that  there 
has  been  a  uniform  course  of  pleading  precedents  in  the  books, 
>  showing  clearly  that  it  has  not  been  usual  to  set  out  the  false 
pretenses  in  such  an  indictment.  And  we  ought  not  to  hold 
such  a  series  of  precedents  to  be  Wrong,  without  being  very 
clear  upon  the  point.  But  as  here  the  question  arises  after  ver- 
dict, the  case  is  concluded  by  7  Geo.  4,  c.  61,  s.  21,  by  which, 
"  where  the  offense  charged  has  been  created  by  any  statute, 
the  indictment  shall  after  verdict  be  held  sufficient,  if  it  describe 
the  offense  in  the  words  of  the  statute."  Here,  so  far  as  the  ob- 
jection taken  at  the  trial  and  reserved  for  us  is*  concerned, 
the  words  of  the  statute  are  followed. 

Independently,  however,  of  the  statute,  the  case  otHeymann  v. 
*  The  Queen  (^)  is  an  authority  to  show  that  at  common  law  [79 
this  indictment  would  be  sufficient  after  verdict. 

It  was  further  argued  that  the  objection  taken  was  cured, 
as  a  formal  defect,  by  14  &  15  Vict.  c.  100,  s.  25.  In  the  view 
I  take  of  the  case,  it  is  unnecessary  to  decide  this  point.  The 
objection,  if  a  valid  one  at  any  time,  is  cured  after  verdict.  The 
judgment  cannot  be  arrested,  but  the  conviction  must  stand. 

Bramwbll,  B.  The  objection  here  raised  is  that  the  indict- 
ment shows  no  offense.  In  strictness  the  objectibn  was  taken 
at  the  wrong  time.  A  question  as  to  an  indictment  may  be 
raised  by  demurrer,  by  motion  to  quash,  or  by  motion  in  arrest 
of  judgment.  Had  the  present  objection  been  taken  on  demurrer 
or  motion  to  quash,  I  am  not  prepared  to  say  the  count  would 
have  been  good.  But  upon  prrinciple,  the  defect,  if  any,  is  cured 
by  verdict.  The  rule  is  laid  down  in  Serjeant  Williams'  note 
to  Stennel  v.  Hogg  (^) :  "  Where  thei'e  is  any  defect,  imperfection, 
or  omission  in  any  pleading,  whether  in  substance  or  in  form, 
which  would  have  been  a  mtal  objection  upon  demurrer;  yet 
if  the  issue  joined  be  such  as  necessarily  requiredon  the  trial 
proof  of  the  facts  so  defectively  or  imperfectly  stated  or  omitted, 
and  without  which  it  is  not  to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give,  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection,  or  omission  is  cured  by  the 
verdict  by  the  common  law.'*  In  the  present  case,  if  on  the 
trial  of  the  principal  offender,  false  pretenses  had  been  proved 
amounting  only  to  future  promises  or  the  like,  is  it  to  be  sup- 
posed that  the  judge  would  have  allowed  the  case  to  go  to  a 
jury  ?  The  case  of  Rex  v.  Mason  (^  has  been  cited ;  but  I 
agree  with  the  remark  of  Mellor,  J.,  in  Heymann  v.  The  Queen  (*), 
that  that  case  and  the  others  like  it  are  virtually  overruled. 

(0  Law  Rep.,  8  Q.  B .  102. 
O  1  Notes  to  Saunders  by  WiUiams,       (»)  T.  R.,  581. 
at  p.  261.  O  Law  Rep.  8  Q.  B.,  at  p.  103. 
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We  must  take  it  that  the  objection  raised  at  the  trial  was 
made  with  a  continiuindo,  so  as  to  be  available  as  a  motion  after 
verdict  in  arrest  of  judgment ;  otherwise  we  should  have  no 
jurisdiction.  My  ground  of  decision  is  that  the-defect,  if  any 
tiO]  there  be,  is  cured  *by  verdict  If  the  matter  were  one  in 
our  discretion  I  should  not  arrest  the  judgment. 

I  think  for  the  future  it  would  be  better  that  such  objections 
should  be  formally  taken  by  motion  to  arrest  judgment 

Cleasby,  B.  I  think  this  case  clearly  falls  within  the  rule 
which  has  been  cited  by  my  brother  Bramwell  from  "Williams* 
Saunders,  and  the  principle  laid  down  by  the  Queen's  Bench 
in  Hejjmannv,  Beg.{^).  "It  is  a  general  rule  of  pleading  at 
common  law,  and  I  think  it  necessary  to  say,  where  there  is  a 
<[tiestion  of  pleading  at  common  law  there  is  no  distinction  be* 
tween  the  pleadings  in  civil  cases  and  criminal  cases,  where  an 
averment  which  is  necessary  for  the  support  of  the  pleadinj^  is 
imperfectly  stated,  and  the  verdict  on  an  issue  involving  that 
nvurment  is  found,  if  it  appears  to  the  court  after  verdict  that 
the  verdict  could  not  have  been  found  on  this  issue  without 
l»rc»of  of  this  averment,  there,  after  verdict,  the  defective  aver- 
ment, which  might  have  been  bad  on  demurrer,  is  cured  by 
the  verdict"  This  is  at  most  the  case  of  a  defective  averment, 
sind  it  must  be  taken,  after  verdict,  to  have  been  proved 
ill  tho  only  sense  in  which  it  ought  to  have  been  averred. 

Grove,  J.  I  think  the  case  falls  within  the  rule  referred  to 
hy  my  brothers  Bramwell  and  Cleasby. 

Archibald,  J.,  concurred.  •  Conviction  affirmed. 


Attorneys  for  prisoner  :  Zfewif  ^  Lewis. 
Attorneys  for  prosecution  :   Wonincr  ^  Sons. 


(>)  Law  Rep.,  8  Q.  B.,  at  p.  105. 
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January  20, 21,  and  29, 1878. 

(Before  Cockburn,  C.J.,  Blackburx,  Mbllor,  and  Lush,  J.J.) 

[12  Cox's  Criminal  Cases,  358.] 

*Reg.  V.  Onslow  and  Whalley.  (*)  [358 

Contempt  of  court  —  Speeches  at  public  meetings — Pending  trial —  CoUecHon  of 
funds  for  defense —  Vituperation  of  judge  and  attacks  upon  witnesses  —  PHvh- 
lege  of  members  of  Parliament, 

The  defendant  had  been  committed  for  perjury  by  the  judge,  who  tried  an 
ejectment  in  which  he  was  claimant,  and  in  which  the  ^issue  was  the  [359 
qaestion  of  his  identity  with  a  certain  baronet  alleged  by  the  defendants  to  be 
dead.  The  jary,  daring  the  defendant's  case,  had  expressed  themselves  satisfied 
that  the  claimant  was  not  the  person  he  swore  he  was,  and  he  elected  to  be  non- 
suited. The  grand  jury  at  the  Central  Criminal  Court  found  true  bills  against 
liim  for  peijury  and  forgery ;  the  prosecution  removed  the  indictments  by  cer- 
tiorari  into  this  court ;  and  it  had  been  fixed,  upon  application  of  the  attorney- 
general,  that  the  trial  should  take  place  at  bar  next  Easter  term.  The  defendant 
and  his  friends,  amongpat  whom  were  two  members  of  parliament  and  one  bar- 
rifiter-at-law,  had  held  public  meetings  for  the  purpose  of  obtaining  money  for 
the  defense  at  the  forthcoming  trial,  and  remarks  had  been  made  by  the  de- 
fendant and  the  three  friends  mentioned,  imputing  perjury  and  conspiracy  to 
the  witnesses  for  the  defense  at  the  trial  of  the  ejectment,  and  prejudice  and 
partiality  to  the  lord  chief  justice  of  this  court,  who,  they  said  had  proved  him- 
self nnht  to  preside  at  the  trial  of  the  indictments.  They  also  asserted  the 
innocence  of  tne  defendant,  and  the  injostice  of  his  treatment. 

Held,  that  the  trial  of  these  indictments  was  a  proceeding  of  the  court  then 
pending ;  that,  although  the  remarks  at  the  meetings  might  be  the  subject  of  a 
criminal  information,  yet  the  parties  who  made  them  might  also  be  prosecuted 
sommarily  for  contempt  of  court ;  that  these  remarks  indicated  an  attempt  by 
means  of  vituperation  to  deter  the  lord  chief  justice  from  taking  any  part  in  the 
trial,  and  also  by  attacks  on  the  witnesses  themselves  to  influence  the  public 
mind  and  prejudice  the  jury ;  that  they  unwarrantably  interfered  with  the  even 
and  ordinary  coarse  of  justice ;  that  it  was  no  excuse  that  the  motive  or  purpose 
for  which  th^  meetings  were  held  was  justifiable,  nor  that  the  attempt  to  in- 
terfere with  the  course  of  justice  was  inefiectaal ;  that  the  proceedings  were  a 
^n>88  contempt  of  coart ;  and  that  it  was  the  duty  of  the  court  to  pat  a  stop  to 
them.  y 

The  members  of  parliament  who  made  these  remarks,  when  summoned  to 
answer  for  contempt,  apologized  and  submitted  themselves  to  the  court.  They 
Tirere,  therefore,  only  fined  100^.  each ;  but  it  was  held  that  the  coart  woold  not 
allow  the  privilege  of  the  house  of  commons  to  prevent  punishment  by  imprison- 
ment of  its  members  for  a  contempt  in  the  administration  of  justice,  if  the  occa- 
sion required  it. 

Upon   the  application   of   the  prosecution,  Mr.   Guildford 
Onslow,  M.P.  for  the  borough  of  Guildford,  and  Mr.  Whalley, 

0  Reported  by  M.  W.  McKellar,  Esq.,  Barrister-at-Law 
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M.P.  for  the  city  of  Peterborough,  had  been  summoned,  to 
answer  a  charge  of  contempt  of  court  by  endeavoring  to  pre- 
judice  the  course  of  justice  upon  the  trial  of  indictments  which 
have  been  removed  from  the  Central  Criminal  Court,  but  have 
not  yet  come  to  be  tried.  The  defendant  had  been  claimant  in 
an  ejectment,  Tichbmme  v.  LushbigiiMy  jn  the  Court  of  Common 
Pleas,  the  only  issue  in  which  was  the  identity  of  the  claimant 
360]  *with  the  person  he  alleged  himself  to  be,  viz.,  Sir  Roger 
Chanes  Doughty  Tichborne,  Sart.  The  circumstances  of  the 
action  are  to  be  found  reported  in  the  case  of  Tichborne  v. 
Mosti/n  (L.  Rep.  8  C.  P.  29 ;  26  L.  T.  Rep.  654.)  The  trial 
histed  103  days,  and  during  the  case  for  the  defense  the  jury 
expressed  their  opinion  in  opposition  to  the  claimant's  alleged 
identity,  and  the  claimant  elected  to  be  nonsuited.  Bovill,  C« 
J.,  who  tried  the  case,  then  committed  the  claimant  for  perjury, 
and  upon  his  lordship's  suggestion  the  prosecution  was  under- 
taken by  the  treasury.  Subsequently  true  bills  for  perjury  and 
forgery  were  found  against  liim  by  the  grand  jury  at  the  Central 
Criminal  Court ;  and  those  true  bills,  which  are  the  indictments 
in  this  case,  were  removed  upon  certiorari  by  the  prosecution 
into  this  court.  The  trial  of  the  defendant  for  perjury  has, 
upon  the  application  of  the  attorney-general,  been  fixed  to  be 
held  at  bar,  and  to  be  commenced  during  next  Easter  term. 
Defendant,  who  is  on  bail,  has,  with  bis  friends,  been  address- 
ing public  meetings  in  various  parts  of  the  country,  convened 
by  themfbr  the  purpose  of  obtaining  funds  in  aid  of  the  defense 
at  the  forthcoming  trial. 

Two  of  these  public  meetings  were  held  at  St.  James's  Hall, 
in  the  county  of  Middlesex,  on  the  11th  and  12th  of  December 
last.  Mr.  Onslow,  Mr.  Whalley,  and  the  defendant  were  pre- 
sent on  both  occasions.  On  the  11th  of  December  Mr.  Whalley, 
who  was  in  the  chair,  addressed  the  meeting,  and  introduced 
Mr.  Onslow,  who  then  addressed  the  meeting  and  spoke  in 
these  terms  :  "  It  may  be  as  well  that  I  should  explain  to  you 
that  our  object  in  addressing  the  British  public  had  its  origin 
on  these  grounds.  We  were  refused  in  the  house  of  commons 
replies  to  questions  we  put  to  the  ministers.  Our  mouths  were 
shut  in  that  house,  and  knowing,  as  we  do,  that  we  are  support- 
ing the  right  man  in  a  good  and  honest  complaint,  we  have 
nothing  left  but  to  appeal  to  public  opinion.  We  don't  ask 
you  to  say  whether  he  is  or  is  not  Sir  Roger  Tichborne  ;  but 
we  ask  you  to  to  say  and  believe  that  he  is  an  Englishman,  and, 
as  an  Englishman,  that  he  is  justly  entitled  to  fair  play,  which 
is  the  birthright  of  every  one  of  our  countrymen.  (Cheers.) 
Now,  I  maintain  that  in  the  late  trial  he  did  nx>t  receive  the 
fair  play  he  is  entitled  to.    The  longwind«d  speech  of  the 
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attorney-general,  lasting  twenty-one  days  (hisses),  was  never 
replied  to,  and  we  have  a  perfect  right  to  assume  that  had  Ser- 
geant Ballantine  been  permitted  to  reply  he  would  have  turned 
the  minds  of  the  jury  and  of  the  public  as  much  as  they  were 
turned  by  the  attorney  general  (Cheers.)'* 
.  Mr.  Onslow  concluded  a  long  speech  by  saying  that  in  the 
great  undertaking  in  which  they  were  engaged  they  had  ob- 
tained information,  and  would  bring  forward  witnesses  on  the 
trial,  that  would,  if  the  claimant  were  treated  with  the  justice 
he  had  a  right  to  demand,  lead  to  his  honorable  and  triumphant 
acquittal. 

At  the  second  meeting,  held  on  the  next  day,  at  which  a 
Mr.  Skipworth  was  in  the  chair,  Mr.  Whalley  spoke  thus: 
**  There  *are  then,  gentlemen,  in  this  case  two  questions.  [361 
In  the  first  place  is  this  man  truly  Sir  Roger  Tichborne  ?  (Loud 
cries  of  ^  Yes,  yes.')  In  the  second  place  is  that  fact  known  ? 
Now,  mark  and  observe  this,  because  these  are  words  which  I 
speak  with  a  due  sense  of  the  responsibility  to  those  whom  I 
meet  in  social  life,  to  the  house  of  commons,  where  I  have  and 
shall  again  pledge  all  that  I  have  worked  and  labored  for  dur- 
ing twenty  years  on  the  strength  of  my  convictions  —  is  that 
fact,  if  fact  it  be,  known  to  the  attorney-general  ?  Has  it  been 
known  to  him  throughout  this  prosecution  ?  Is  it  known  to 
Her  Majesty's  government  or  to  Mr.  Gladstone,  or,  which  is 
the  same  thing,  have  they  given  100,000/.,  or  whatever  other 
money  they  have  given,  out  of  your  pockets,  have  they  given 
that  money  to  prosecute  this  man  and  to  convict  him  of  ofienses 
without  taking  the  ordinary  and  proper  means  at  their  command 
for  ascertaining  the  fact  whether  be  be  really  guilty  of  perjury 
or  not  ?" 

And  again  :  ^*  I  have  charged  the  Tichborne  family,  I  have 
charged  directly  and  in  print  the  Boughtys,  the  Radcliffes,  and 
the  whole  lot  of  them  together,  with  knowing  that  he  is  the  man, 
and  combining  in  a  conspiracy  against  him.  (Loud  cheers.) 
Now,  ladies  and  gentlemen,  you  will  naturally  say  how  can  we 
listen  to  such  a  fion  Quixote  as  that  7  What  a  fool  that  man 
must  be  to  throw  himself  into  a  quarrel  that  in  no  manner  con- 
cerns him,  merely  as  to  the  question  whether  this  gentleman 
or  somebody  else  is  entitled  to  certain  estates  in  Hampshire,  and 
here  it  is,  ladies  and  gentleman,  that  I  come  to  the  real  question 
that  concerns  you  and  mo  and  the  hundreds  of  thousands  of 
men  that  I  have  addressed  throughout  the  country.  Here  we 
come  now  to  the  public  question.  Gentlemen,  the  time  has  not 
come  when  either  I  should  be  justified  in  speaking  or  you  would 
be  prepared  to  listen  to  those  possibilities  of  conspiracy  in  a 
matter  of  this  kind,  which  I  do  believe,  it  is  my  hope,  my  ex- 
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n,  th«  very  object  for  wliich  I  exert  myself  in  this  case, 
duo  lime  become  more  fully  developed  and  understoojl 
)eopIe  of  this  country.  What  is  the  nature  of  this  ooii- 
?  what  is  the  ongin  ?  "What  are  thegronnds  on  which, 
■s  ago,  these  people  met  in  a  drawing-room  in  London, 
1  we  will  defy  the  lawa  of  England,  we  have  these  estates, 
tho  man,  it  ia  not  expedient  that  this  man  should  have 
tales,  we  will  keep  them,  we  are  strong  enough  in  parlia- 
trong  enough  on  the  judicial  bench,  strong  enough  in 
to  defy  the  laws  of  England.  (Cheers.)  Gentlemen,  I 
prepared  to  enter  into  that  to  the  extenti  feel  iL  I  say 
ve  in  the  hope  that  the  time  will  come  when  it  will  be 
gitimate  to  address  you  on  the  nature  of  that  conspiracy 
Sir  Koger  Tichborne  which  I  state  here  to  night,  in 
nee  with  a  challenge  which  I  gave  three  months  ago  at 
public  meeting  in  London,  in  Oxford  Hall,  to  this  effect, 
liould  be  prepared  to  meet  the  attorney-general  or  any 
ix  counsel  most  eminent  at  the  bar,  or  any  other  advo- 
atea  that  he  might  *put  forward,  and  to  satisfy  any  in- 
t  London  audience  that  it  was  not  consistent  with  the 
this  case,  as  I  should  present  them  to  you,  that  he  did 
>w  throughout  that  trial  that  he  was  prosecuting  that  the 
it  was  Sir  Roger  Tichborne,  and  that  he  and  the  govern- 
fterwards,  at  his  advice,  do  now  at  this  moment  know,  or 
ey  have  the  means  of  knowing,  that  it  is  so ;  that  in 
ition  of  their  conspiracy  for  the  purpose  of  retaining 
ge  estates  in  the  hands  of  the  Arundel  family,  the  lead- 
iy,  as  we  know,  in  a  certain  iufluential  circle  of  society, 
purpose  of  retaining  these  estates  in  that  family,  and 
iUg  the  whole  course  of  their  conduct  from  first  to  last, 
iy  do  know,  or,  as  I  say,  have  the  means  readily  of  know- 
t  they  are  attempting  to  prosecute  to  conviction,  to  penal 
le,  or  again  to  Newgate,  a  man  whom  they  know  to  be 
it  of  the  charge  brought  ag^nst  him." 
!)nslow  afterwards  made  a  long  speech  at  the  same  meet- 
which  the  drift  was  to  urge  the  audience  to  make  sub- 
ns  for  the  defense,  and  in  the  result  Mr.  Whalley  moved 
ition  :  "  Tliat  this  meeting  declares  its  opinion,  in  com- 
th  the  country  at  large,  that  the  prosecution  of  the  claim- 
he  public  cost  was  uncalled  for,  and,  in  the  absence  of 
ition,  which  had  been  refused,  wholly  unjustifiable,  and 
Is  public  reprobation  ;  and  that  the  support  and  synjpathy 
Jritish  public  are  justly  due  to  tho  claimant.  This  res- 
waa  carried," 

1  the  reports  of  these  speeches,  veiified  by  i^davit,  SaW' 
C.  (witli  hira  Bowen)  had  on  behalf  of  the  crown  moved 
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for  and  obtained  the  summonses  herein.    Both  gentlemen  now 
appeared  in  court  accordingly. 

Sir  J.  B.  Karslake,  Q.C.  (with  him  A.  L.  Smith)  on  behalf  of 
Mr.  Onslow,  read  an  affidavit  filed  by  him,  in  which  he  stated, 
among  other  things,  that  for  many  years  of  his  life  he  lived  on 
terms  of  intimacy  and  friendship  with  the  late  Sir  James  Tich- 
borne  and  Lady  Tichborne,  his  wife,  and  upon  the  death  of  the 
latter  he  attended  the  funeral  at  Tichborne  Park.  Sir  James 
Tichborne  and  he  were  natives  of  the  same  county,  and  th^  saw 
a  good  deal  of  each  other  at  different  times.  After  the  arrival 
of  the  claimant  in  this  country  in  1866,  he  became  acquainted 
with  him,  and  was  in  communication  with  Lady  lichborne  on 
the  subject  of  his  identity,  and  he  knew  from  her  that  she  iden- 
tified him  as  her  firstborn  son,  the  issue  of  her  marriage  with 
Sir  James  Tichborne,  an^  as  far. as  he  could  judge,  he  believed 
she  had  no  doubt  whatever  op  the  subject.  He  was  earnestly 
entreated  by  her  ladyship  before  her  death  not  to  abandon  or 
desert  her  son,  the  said  claimant,  and  he  faithfully  promised 
that  he  would  never  do  so,  and,  honestly  believing,  as  he  had 
always  done  and  still  did,  that  the  person  identified  by  her  is 
her  son,  he  had  endeavored  to  the  best  of  his  ability  ana  power 
during  all  the  proceedings  in  the  Court  of  Chancery  and 
♦in  the  Common  Pleas,  to  assist  him  in  establishing  [363 
his  claim  to  the  title  and  jsstates.  It  is  a  matter  of  notoriety, 
he  said,  that,  ever  since  the  claim  was  first  made  by  the  claimant 
to  the  present  moment,  his  identity  has  been  made  the  topic  of 
conversation  and  discussion  among  all  classes,  in  the  house  of 
commons,  in  the  clubs,  in  society,  and  in  almost  every  part  of 
the  kingdom  :  and  finding  that  the  result  of  the  trial  had  had 
the  not  unnatural  effect  of  creating  a  very  strong  prejudice 
against  the  claimant  (the  greater  because  man}*^  statements  which 
had  been  made,  but  not  proved  by  witnesses,  were  assumed  to 
be  true),  he  did  attempt  to  counteract  the  feeling  of  prejudice, 
with  the  view  and  object,  so  far  as  he  could  attain  them,  of  pre- 
venting the  result  of  the  trial  from  operating  unjustly  against 
the  claimant  in  the  criminal  proceedings  taken  against  him. 
After  the  release  of  the  claimant  from  prison  (Lady  Tichborne, 
from  whom  during  her  life  he  received  lOOOi.  a  year  since  his 
return,  havitig  died)  the  claimant  was  wholly  without  funds  to 
meet  the  expenses  of  his  defense.  He  attended  meetings  in 
parts  of  the  countr}'  with  the  object  of  obtaining  funds  for  the 
purpose  of  defraying  the  expenses  of  his  trial.  The  meetings 
of  the  11th  of  December  and  the  12th  of  December,  1872,  men- 
tioned in  the  affidavits  filed  upon  obtaining  the  rule  in  this  case, 
were  meetings  called  for  such  purpose  as  aforesaid.  In  the  ob- 
servations which  he  made,  his  desire,  intention,  and  object  were 
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to  counteract  the  feelirtg  of  prejudice  existing  against  the 
claimant,  so  that  he  mic^ht,  if  possible,  go  into  court  to  meet  his 
trial  for  the  criminal  onense  alleged  against  him  unprejudiced 
hy  the  result  of  the  trial  at  Nisi  Prius,  and  the  comments  which 
had  been  made  upon  him  in  the  course  thereof.  He  said  that 
although  now  it  was  obvious  to  him  that  such  observations, 
made  with  the  sole  object  and  purpose  aforesaid,  might  be  con- 
sidered to  have  the  effect  of  reflecting  upon  the  character  of 
witnesses  and  the  conduct  of  the  prosecution,  it  did  not  occur 
to  him  that  such  was  or  mi^ght  be  the  effect.  He  had  not  the 
slightest  intention  of  prejudicing  or  interfering  with  or  prevent- 
ing the  course  of  justice,  and  it  was  with  great  regret  that  he 
had  taken  a  course  unwittingly  which  could  he  looked  upon  as 
indicative  of  having  ever  entertained  any  such  intention.  The 
uflidavit  thus  concluded  :  "  I  repeat  that  at  the  time  I  made  the 
observations  complained  of  I  had  no  intention  whatever  of  in- 
terfering with  the  course  of  justice  in  the  trials  which  are  now 
pending.  I  made  such  observations  under  the  circumstances 
and  with  the  objects  only  above  stated  by  me.  As  soon  as  I 
read  the  report  in  the  public  papers,  of  the  motion  to  this 
honorable  court,  I  saw  that  I  had  been  betrayed  into  taking  a 
course  which  laid  me  open  to  the  imputation  of  having,  in  trying 
to  remove  prejudice  operating  against  the  claimimt,  created  pre- 
judice against  the  prosecution,  and  thereby,  pending  a  trial, 
improperly  commented  upon  matters  connected  with  it ;  and  I 
desire  to  express  my  unfeigned  regret  at  having  taken  such  a 
364]  coui*se,  and  to  apologize  in  all  sincerity  to  this  *honorable 
court  for  the  conduct  for  which  I  am  arraigned."  So  far  as  the 
counsel  had  been  able  to  look  into  the  subject,  he  found,  he 
said,  that  where  a  matter  was  actually  pending  in  a  court  it  had 
always  been  deemed  improper  to  comment  upon  the  evidence 
which  was  or  would  be  given  on  the  hearing;  and  that  if  the 
effect  of  the  comments  were  or  might  be  to  reflect  upon  the 
administration  of  justice,  or  to  prejudice  the  fair  trial  of  the 
case,  then  there  was  technically  a  contempt  of  court  In  the 
present  case  the  proceedings,  no  doubt,  were  so  far  pending 
that  indictments  had  been  found  against  the  claimant  which 
were  standing  for  trial  in  this  court ;  and  so  far  as  he  could  form 
an  opinion  from  the  authorities  (though  there  was  no  express 
authority  precisely  in  point),  it  might  be  considered  that  the 
proceedings  were  pending.  If,  however,  he  should  be  wrong 
in  that  view,  and  if  in  point  of  law  the  case  was  ijot  pending, 
he  hoped  his  admission  would  not  prejudice  the  case  of  Mr. 
Onslow.  The  course  he  proposed  to  adopt,  and  which  had  been 
suggested  to  him  by  Mr.  Onslow  rather  than  suggested  by  him^ 
self  to  his  client,  was  to  explain  the  circumstances  under  which 
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that  gentleman  came  to  uae  the  words  complained  of,  and  this 
he  had  done  in  his  affidavit.  He  desired  to  urge  that  from  the 
coqrse  the  trial  of  the  actiop  had  taken,  it  had  come  to  a  close 
before  the  evidence  had  been  fully  gone  into,  and  many  things 
had  been  stated  by  the  attorney-general  'vyhich,  it  was  believed 
by  his  client,  would  not  have  been  capable  of  proof,  and  Mr. 
(Onslow  had  made  his  comments  under  the  impi'ession  that  the 
case,  had  it  been  concluded  regularly,  would  have  turned  out 
very  dirferently.  No  doubt,  however,  in  the  course  of  Mr. 
Onslow's  speech,  allusions  were  made  to  the  coming  trial,  and 
he  felt  bound  to  admit  that  there  were  observations  miide  which 
technically  amounted  to  a  contempt,  inasmuch  as  they  might 
tend  to  prejudice  the  fair  trial  of  the  case.  Therefore  thev  would 
come  within  the  rule  he  had  adverted  to,  assuming  that  the  court 
would  be  of  opinion  that  the  case  was  pending.  [Cockburn, 
C.  J.  On  that  point  we  entertain  no  doubt]  That  being  so, 
of  course  the  case  would  come  within  the  principle  of  several 
recent  decisions  in  the  Court  of  Chancery  on  this  very  case,  with 
reference  to  observations  in  the  press.  And  he  expressed  on 
the  part  of  Mr,  Onslow  his  regret  that  he  should  have  been  be- 
trayed into  these  observations.  [Cockburn,  C.  J.  There  is  a 
question.  Sir  John,  which  I  think  it  proper  to  put,  and  which 
is  important.  Are  we  to  understand  that  Mr.  Onslow  in  express- 
ing that  regret,  which  has  been  so  happily  expressed  by  you  on 
his  behalf,  intimates  to  the  court  his  clear  intention  and  resolu- 
tion not  again  to  take  part  in  any  such  proceeding?]  Most 
undoubtedly;  and  he  made  that  statement  at  Mr.  Onslow's 
direction. 
Digby  Seymour^  Q.C.  (with  him  Morgan  Lloyd  and  Macrae 
*  Moir)^  on  behalf  of  Mr.  "Whalley,  read  an  affidavit,  in  which  that 
gentleman  entered  at  great  length  into  the  facts  of  the  ejectment. 
The  affidavit  concluded  as  follows :  "  And  I  further  say  that  I 
attended  '^'the  said  meetings  with  the  sincere  and  honest  [365 
conviction  that  the  same  were  lawful  public  meetings,  convened 
for  a  legitimate  object,  and  that  I  had  a  full  right  to  discuss  the 
matters  contained  in  the  speeches  delivered  by  me  at  such  meet- 
ings. It  never  occurred  to  me  that  anything  said  at  the  said 
meetings  would  unduly  influence  the  jury  that  might  be  em- 
panelled to  try  the  said  indictments,  nor  in  any  other  way  pre- 
vent a  fair  and  impartial  trial.''  The  counsel  observed  that  he 
was  not  aware  of  the  course  which  was  to  be  taken  by  Sir  J. 
KarslakCjWho  had  acted  without  any  comn^unication  or  concert 
with  him ;  and  while  he  fully  concurred  with  him  in  the  lan- 
guage he  had  emploj^ed,  he  felt  it  his  duty  to  point  out  to  the 
court  that  there  was  this  distinction  between  the  present  case 
and  any  other,  that  here  the  parties  were  commenting  upon  a 
5  Eno.  Rep.1  57 
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former  trial  which  was'concluded.  [Cookburn,  C.  J.  But  with 
attacks  upon  the  conduct  and  character  of  witnesses  who  were 
to  be  called  a^aiu  as  witnesses.]  [Lush,  J.  He  suggests  that 
what  they  had  done  once  they  would  be  likely  to  do  again.] 
Mr.  Whalley  states  that  his  only  object  was  to  promote  an 
appeal  on  behalf  of  the  defense.  [Cockburn,  C.  J.  But  if* 
the  obvious  effect  was  to  prejudice  the  fair  trial  of  the  pro- 
secution, the  purpose  would  not  be  material.]  It  might  be 
material  in  a  case  of  mere  constructive  contempt  such  as  this. 
In  all  the  other  cases  there  had  been  attacks  upon  particular 
witnesses  in  a  trial  or  hearing  still  pending.  [Cockburn,  C.  J. 
So  there  are  here,  for  particular  persons  who  are  expected  to 
be  called  as  witnesses  are  charged  with  peijury.]  This  was 
explained  as  having  reference  to  the  former  trial.  [Cockburn, 
C.  J.  The  question  of  identity  being  the  same  in  the  civil  as 
in  the  criminal  trial,  those  witnesses  who  gave  their  evidence 
in  the  former  trial,  against  the  claimant  would  be  called  again 
in  the  ensuing  trial  to  give  their  evidence  against  him.  If  the 
meeting  had  been  convened  only  for  the  purpose  of  providing 
funds  for  the  approaching  trial,  perhaps  that  might  not  in  itself 
jiave  been  reprehensible.  But  if,  speaking  with  reference  to 
the  approaching  trial,  those  witnesses  who  it  is  known  will  bo 
callea  to  give  evidence  are  denounced  as  conspirators,  and  as 
intending  to  give  perjured  evidence,  is  it  to  be  doubted  that  this 
is  a  contempt  ?  Is  not  this  the  test  ?  Suppose  a  person  after- 
wards called  as  a  juror  on  the  coming  trial  had  been  present  at 
the  meeting  and  heard  these  persons  charged  as  perjured  con- 
spirators, would  it  not  have  been  calculated  to  prejudice  his 
mind?]  If  Mr.  Whalley  used  language  tantamount  to  that  he 
could  not  of  course  vindicate  it ;  but  he  denied  that  he  had  any 
idea  of  his  language  having  such  an  effect.  He  was  stating  his 
reasons  why  persons  should  subscribe  to  the  defense.  That  takes 
it  out  of  the  charge  as  to  contempt.  [Blackburn,  J.  That  is 
quite  contrary  to  the  law,  as  I  have  always  understood  it.]  In 
all  the  previous  cases  on  the  subject  there  had  been  attacks  upon 
witnesses  for  their  evidence  on  the  very  proceedings  then  pend- 
ing; for  instance,  in  the  Chancery  cases  there  had  been  attacks 
366]  upon  *persons  who  had  made  affidavits  in  the  case  being 
heard.  Surely  there  is  a  broad  distinction  between  those  cases 
and  the  present  ?  [Mellor,  J.  Even  if  there"  had  been  no 
direct  allusion  to  the  coming  trial,  can  any  man  doubt  that  the 
statement  that  the  witnesses  in  the  former  trial  were  in  a  con- 
spiracy to  deprive  a  man  of  his  estates  by  means  of  perjury, 
would  have  had  an  effect  upon  the  public  mind  as  to  the  coming 
trial,  in  which,  of  necessity,  the  question  would  be  the  same  and 
the  witnesses  must  be  the  same  ?]    Mr.  Whalley  had  a  lawful 
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object  in  view,  in  the  course  of  urging  which  he  had  fallen  into 
the  use  of  this  language.  His  object  was  only  to  promote  sub- 
scriptions for  the  defense.  [Blackburn,  J.  I  have  no  doubt 
in  all  the  cases  of  newspaper  contempts  which  have  occurred, 
the  object  was  not  to  do  injustice,  but  to  promote  the  sale  of  the 
paper ;  but  has  that  ever  been  considered  an  excuse  ?]  [Lush, 
J.  Can  any  motive  excuse  the  assertion  at  a  public  meeting  that 
the  witnesses  on  a  coming  trial  are  in  a  conspiracy  to  commit  fraud 
by  means  of  perjury  ?^  He  commented  upon  the  evidence  they 
gave  at  the  former  trial  in  order  to  show  that  they  were  com- 
bined together  to  defeat  the  claimant.  [Lush,  J,  With  a  view  to 
show  that  they  were  likely  to  give  false  evidence  on  the  coming 
trial.]  Not  necessarily  so.  They  might  or  miffht  not  be  called  at 
the  next  trial.  These  remarks  might  be  the  subject  of  a  criminal 
information.  [Blageburn,  J.  But  even  if  so,  it  is  no  reason  why 
a  party  shoula  not  be  prosecuted  for  a  contempt]  It  might  be  a 
reason  why  the  court  should  not  interfere  summarily  for  a  con- 
tempt that  there  was  a  remedy  by  way  of  criminal  information. 
[Mrllor,  J.  If  Mr.  Whalley  had  confined  himself  to  pointing 
out  the  great  odds  against  the  claimant,  arising  from  the  wealth 
and  social  position  of  the  family  opposed  to  him,  and  had  ur^ed 
all  this  as  a  reason  for  assisting'him  with  subscriptions,  avoiding 
calumnious  imputations  upon  those  who  were  a^inst  him,  his 
case  would  have  been  very  different,  and  I  should  have  felt  very 
reluctant  to  visit  him  with  any  penalty.  But  he  has  not  been 
content  with  this,  and  has  imputed  to  the  witnesses  against  him 
that  they  were  in  a  conspiracy  to  defeat  and  convict  an  innocent 
man  by  means  of  perjury.)  His  object,  however,  was  legiti- 
mate. [CocKBURN,  C.J.  The  motive  or  the  object  could  not 
excuse  a  contempt  of  court.]  [Blackburn,  J.  Unduly  to  inter- 
fere with  a  fair  trial  is  not  the  less  a  contempt  because  it  is 
done  to  get  subscriptions  for  one  side.]  This  is  a  "  construc- 
tive contempt,"  ana  is,  therefore,  to  be  regarded  with  some 
jealousy.  [Blackburn,  J.  "Where  is  the  distinction  between 
an  actual  contempt  and  a  ''  constructive  "  contempt  ?]  The  dis- 
tinction is  very  obvious  :  one  is  a  direct  attack  upon  the  court, 
and  the  other  is. only  an  indirect  attack  upon  some  of  the  parties 
or  witnesses.  [Blackburn,  J.  Lord  Cottenham  said  in  Mr. 
Lechmere  Chariton's  case  (2  Myl.  &  Cr.  816, 342),  "  It  is  imma- 
terial what  means  are  adopted,  if  the  objectis  to  taint  the  source 
of  justice,  and  to  obtain  a  result  of  legal  proceedings  different 
from  that  which  would  follow  in  the  *ordiuary  course.  It  [367 
is  a  contempt  of  the  highest  order."]  That  was  a  very  different 
case  from  the  present.  But  even  adopting  that  definition  here, 
that  was  not  Mr.  Whalley's  object  This  was  a  constructive 
contempt  and  a  novel  case,  and  would  carry  the  doctrine  of  con- 
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tempt  further  than  any  case  which  has  yet  occurred.  Mr. 
Whalley  disclaimed  any  intention  to  pervert  the  course  of  jus- 
tice, or  interfere  with  a  fair  trial ;  and  if  he  had  been  guilty  of 
a  contempt,  it  had  been  unwittingly,  and  in  the -conscientious 
discharge  of  what  he  believed  to  be  a  public  duty.  He  apolo- 
gized to  the  court,  and  promised  not  to  attend  any  such  meet- 
ings in  future. 

JIawkinSj  Q.C.  (with  him  Bowcn)^  appeared  for  the  prosecu- 
tion, and  read  extracts  of  the  speeches  made  at  the  public  meet- 
ings.    He  left  the  matter  in  the  hands  of  the  court 

CocKBURN,  C.J.,  addressed  Mr.  Guildford  Onslow  and  Mr. 
Whalley.  I  have  to  express  the  unanimous  opinion  of  the  court 
(Cockburn,  C.J.,  Blackburn,  Mellor,  and  Lush^  JJ.)  that  in  the 
proceedings  set  forth  in  these  affidavits  to  which  you  have  been 
called  npon  to  give  an  answer  you  have  been  guilty  of  a  gross 
and  aggravated  contempt  of  the  authority  of  the  court.  We  arc 
far  from  saying  that  when  persons  believe  that  a  man  who  is 
under  a  prosecution  on  a  criminal-  charge  is  innocent,  they  may 
not  legitimately  unite  for  the  purpose  of  providing  him  with  the 
means  of  making  an  effectual  defense;  and  any  expressions  in- 
tended only  as  an  appeal  to  others  to  unite  in  that  object, 
though,  perhaps,  not  strictly  regular,  would  not  be  fit  matter  for 
complaint  and  punishment.  We  quite  agree  that  it  would  be 
harsh  and  unnecesary  to  interfere  with  the  expression  of  opinion 
honestly  entertained,  and  expressed  only  for  a  legitimate  pur- 
pose. IJut  it  is  no  excuse  to  urge  when  —  at  a  meeting  held  for 
the  purpose  of  providingfunds — language  is  used  which  amounts 
to  an  offense  against  the  law — and  a  contempt  against  the 
court — that  the  motive  or  the  purpose  for  which  the  meeting 
was  held  was  justifiable.  And  when  we  find  that  at  a  former 
trial  the  jury  before  whom  the  claimant  gave  his  evidence  de- 
clared that  they  disbelieved  that  evidence,  and  that  the  learned 
judge  who  presided  at  the  trial  directed  his  prosecution,  and 
that  a  grand  jury — the  proper  and  constitutional  tribunal  — 
have  found  true  bills  against  him  on  the  serious  charges  of 
forgery  and  perjury — that  such  a  man  should  be  paraded  through 
the  country  and  exhibited  as  a  sort  of  show  at  public  assemblies 
as  the  victim  of  injustice  and  oppression,  and  that  at  these 
meetings — in  violent  and  inflammatory  language — witnesses 
who  had  given  evidence  against  him  on  the  former  trial  should 
be  held  up  to  public  odium  as  having  been  guilty  of  con- 
spiracy and  perjury;  that  the  counsel  engaged  against  him, and 
even  the  judge  who  presided  at  the  trial,  should  be  reviled  in 
terms  of  opprobrium  and  contumely ;  and,  what  is  still  more 
immediately  to  the  present  purpose,  that  the  eventsof  the  pend- 
ing prosecution  should  be  discussed,  and  the  evidence  assumed 
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to  be  false ;  and  that  all  this  should  occur,  hot  merely  in  the 
provinces,  but  in  *the  metropolis,  almost  in  the  precincts  [368 
of  the  court,  and  within  the  very  distinct  from  which  the  persons 
are  to  come  who  are  to  pass  in  judgment  between  the  crown 
and  the  accused  in  the  coming  trial — how  can  we  shut  our  eyes 
to  the  fact  that  there  is  here  an  outrage  upon  public  decency 
and  a  great  public  scandal,  and  that  the  even  and  ordinary  course 
of  justice  has  here  been  unwarrantably  interfered  Avith?  This 
court,  therefore,  cannot,  under  such  circumstances,  hesitate  to 
exercise  the  authority  which  it  undoubtedly  possesses,  for  pre- 
venting the  public  discussion  of  any  trial  pending  in  the  court. 
It  has  been  attempted  to  be  contended  on  your  behalf  that  tlie 
meetings  in  question  were  convened  solely  for  the  purpose  of 
obtaining  money,  in  order  to  enable  the  accused  to  carry  on  his 
defense,  and  with  the  additional  purpose  of  removing  any  pre- 
judice which  the  result  of  the  former  trial  may  have  produced 
against  him.  But  that  can  be  no  excuse  if  the  language  used 
aiuounts  to  an  unwarrantable  interference  with  the  course  of 
justice.  And  when  we  find  that  gentlemen  of  your  station  and 
position,  gentlemen  of  education,  members  of  the  legislature, 
have  condescended  to  lend  themselves  to  proceedings  of  this 
character,  and  to  hold  such  language  as  you  have  used  on  these 
occasions,  we  can  only  contemplate  your  conduct  with  astonish- 
ment and  regret.  AVhen  it  is  said  that  all  this  was  done  with- 
out any  consciousness  that  it  was  an  oftense  against  the  public 
justice  of  this  court,  though  it  must  have  the  effect  of  creating 
prejudice  with  reference  to  the  approaching  trial,  I  can  only 
accept  that  apology  as  really  derogatory'  to  the  understanding 
of  those  who  make  it.  There  cannot  be  the  slightest  doubt  in 
the  mind  of  any  sensible  man  that  such  a  course  of  proceeding 
must  interfere  with  public  justice.  It  is  open  to  those  who  take 
the  part  of  the  accused  to  discuss  in  public  the  merits  of  the 
prosecution  in  his  interest;  then  it  must  be  equally  open  to 
those  who  believe  in  his  guilt  to  take  a  similar  course  on  the 
other  side.  And  then  we  may  have,  on  the  occasion  of  a 
political  trial,  or  any  case  exciting  great  public  interest,  an  organ- 
ized system  of  public  meetings  throughout  the  country,  at  which 
the  merits  or  the  demerits  of  the  accused  may  be  discussed  and 
canvassed  on  the  one  side  and  the  other,  and  thus,  by  appeals  such 
as  you  have  not  hesitated  to  make  to  public  feeling  in  this  case, 
the  course  of  public  justice  may  be  interfered  with  and  distui*bed. 
It  is  clear  that  such  comment  upon  a  proceeding  still  pending  is 
an  oftense  against  the  administration  of  justice  and  a  high  con- 
tempt of  the  authority  of  this  court.  Nor  can  it  make  any 
difterence  in  point  of  principle  whether  the  observations  are 
made  in  writing  or  in  speeches  at  public  meetings,  and  we  can 
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have  no  hesitation  in  applying  to  the  one  case  the  same  rule  as 
to  the  other.  We  think,  therefore,  that  the  counsel  for  the 
crown  have  done  no  more  than  discharge  their  duty  in  bringing 
this  case  under  our  notice;  and  we  must  deal  with  it  in  such  a 
way  aa to  repre8s,if  possible, such  improper  proceedingsin future. 
369]  We  are  glad  to  find  that  on  this  occasion,  *  though 
attempts  have  been  made  to  distinguish  this  case  from  others 
in  which  the  court  has  interfered  in  the  exercise  of  its  summary 
authority,  yet  both  parties  have,  through  their  counsel,  sub- 
mitted themselves  to  the  court,  and  have  given  a  clear  and 
distinct  pledge  that  they  will  take  no  part  in  such  objectionable 
proceedings  again.  K  there  had  been  any  hesitation  in  giving 
such  a  pledge,  or  the  sliffhtest  appearance  of  it,  and  if  there 
had  not  been  the  most  submissive  attitude  assumed,  the  court 
would  have  thought  it  necessary  to  use  to  the  full  extent  the 
power  and  authority  it  possesses,  and  would  have  inflicted  a 
substantial  fine  and  also  a  sentence  of  imprisonment  in  addition. 
We  are  happily  spared  the  necessity  of  taking  the  latter  course 
in  consequence  of  the  very  proper  line  you  have  both  of  you 
adopted.  But  we  wish  it  to  be  understood  that  in  the  fine  we 
are  about  to  impose  we  have  gone  to  the  extreme  of  moderation,, 
and  that  if  on  any  future  occasion  proceedings  of  this  kind 
shall  be  resorted  to,  the  full  power  of  the  court,  which  it  imme- 
diately possesses  to  restrain  and  prevent  such  proceedings  by 
the  infliction  of  adequate  punishment,  will  be  certainly  inflicted 
with  a  stern  and  unhesitating  hand.  The  mischief  in  the  pre- 
sent case,  so  far  as  the  positive  effect  of  these  proceedings  is 
concerned,  has  been  very  trifling  indeed,  thanks  to  the  good 
sense  of  the  metropolitan  press  in  forbearing  from  giving  pub- 
licity to  these  offensive  and  objectionableproceedings.  But  your 
intention  was  not  the  less  reprehensible,  nor  your  conduct  the 
less  open  to  severe  censure.  However,  under  all  the  circum- 
stances we  think  that,  considering  the  position  you  have  taken 
and  the  pledge  you  have  given,  a  pecuniary  penalty  of  moderate 
amount  —  moderate  with  reference  to  the  circumstancces  of  the 
case  and  the  aggravated  character  of  the  offense  you  have  com- 
mitted— will  satisfy  the  exigencies  of  the  case.  But  thatleniency 
which  we  now  exercise  will  be  appealed  to  in  vain  if  any  other  per- 
son shall  be  found  guilty  of  a  similar  oflFense.  The  sentence  of  the 
court  upon  you  is  that  for  this  contempt  you  do  each  pay  a  fine  of 
100/.  to  the  queen,  and  that  you  be  imprisoned  until  the  fine  be  paid. 

Upon  consulting  the  other  judges,  the  lord  chief  justice  al- 
most immediately  added : 

To  persons  of  your  position  it  is  not  necessary  to  apply  the 
latter  part  of  this  sentence.  The  sentence  of  the  court,  there- 
fore, is  that  you  do  each  pay  a  fine  of  100/.  to  the  queen. 
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Jan.  21.  CocKBURN,  C.  J.  to-day  made  the  following  remarks 
with  regard  to  this  matter  :  I  find  that  an  impression  has  gone 
forth  that,  in  remitting  that  part  of  the  sentence  pronounced 
yesterday  which  imposed  imprisonment  until  the  fine  was  paid, 
I  was  influenced  by  the  anticipation  of  some  difficulty  as  to  the 
imprisonment  of  members  of  parliament  by  reason  of  some 
privilege  which  members  of  parliament  possess.  This  is  an 
entire  mistake,  imprisonment  being  only  imposed  as  a  means 
of  insuring  payment  of  the  fine.  I  was  reminded  by  my  brother 
Blackburn  that  payment  might  be  enforced  without  having  re- 
course to  *impri8onment,  and  it  at  once  occurred  to  me  [370 
that  it  was  unnecessary  —  looking  to  the  position  of  these 
gentlemen  —  that  imprisonment  should  be  imposed  until  the 
fine  was  paid,  especially  as  there  were  other  means  of  enforcing 
payment.  On  that  ground  alone,  that  part  of  the  judgment 
was  recalled.  I  had  intended  to  intimate  in  the  judgment 
which,  with  the  concurrence  of  the  court,  I  pronounced,  that 
if  in  the  case  itself  there  had  not  been  a  perfect  submission  to 
the  court  on  the  part  of  the  defendants,  and  the  clearest  and 
most  positive  pledge  that  there  would  be  no  renewal  of  the  con- 
duct complained  of,  the  sentence  of  imprisonment  would  have 
been  added  to  the  pecuniary  penalty.  The  possibility  of  any 
collision  with  the  house  of  commons  had  not  appeared  to  us  as 
ever  likely  to  occur,  especially  as  in  the  case  of  Mr.  Lechmere 
Charlton,  who  was  committed  by  order  of  the  Court  of  Chan- 
cery, the  house  of  commons  declined  to  interfere  on  behalf  of 
the  privilege  of  their  members ;  and  I  am  sure  that  the  house 
of  commons  would  not  desire  to  interpose  the  privilege  of  its 
members  to  prevent  punishment  by  imprisonment  for  a  con- 
tempt in  the  administration  of  justice.  I  was  anxious  that  there 
should  be  no  misunderstanding  on  a  matter  of  such  importaiice 
as  this,  and,  therefore,  I  have  thought  it  necessary  to  correct  an 
impression  which  seems  to  have  prevailed  as  to  the  grounds  on 
which  we  proceed  in  remitting  that  part  of  our  judgment  to 
which  we  have  referred. 

Attorney  for  the  prosecution,  the  solicitor  to  the  treasury. 
Attorney  for  Mr.  Onslow,  E.  Bromley, 
Attorney  for  Mr.  Whalley,  F.  Moojai. 
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Wednesday,  Jan.,  29, 1873. 
[12  Cox's  Criminal  Ckses,  871 .] 

(Before  Blackburn,  Mellor,  Lush,  and  Quain,  JJ.) 
Reg.  v.  Skipworth.   Reg.  v.  De  Castro. 

Contempt 

It  is  a  contempt  of  court,  while  a  criminal  charge  is  pending,  to  impugn  the 
lionesty  and  impartiality  of  the  judge  by  whom  it  is  to  be  tried,  or  to  attempt  to 
obstruct  the  course  of  justice  by  exciting  public  prejudice  against  it. 

But  it  is  not  a  contempt  merely  to  solicit  subscriptionn  for  tlie  defense  of  a  de- 
fendant on  a  criminal  charge. 

This  was  a  motion  for  the  committal  of  the  defendants  for 
contempt  of  court.  Defendant,  De  Castro,  was  the  claimant 
of  the  Tichbourne  estates  in  an  action  which,  after  a  protracted 
liearing,  terminated  in  a  nonsuit,  and  the  plaintiff*  was  com- 
mitted for  trial  upon  a  charge  of  peijury,  which  was  appointed 
for  trial  at  bar.  In  the  meanwhile  the  defendant  and  his  friends, 
of  whom  the  other  defendant  Skipworth  was  one,  had  held 
meetings  in  various  parts  of  the  country,  to  excite  sympathy 
for  his  cause  and  collect  funds  for  his  defense.  After  the 
hearing  of  the  case  against  Onslow  and  Whalley  {ante^  p.  367), 
a  meeting  was  held  at  Brighton,  at  which  the  defendants  were 
present,  Skipworth  taking  the  chair,  and  speeches  were  made 
by  them  which  were  the  subject  of  this  complaint,  taken  in  con- 
junction with  other  speeches  previously  made  at  other  places. 

On  the  application  of  counsel  for  the  prosecution  of  De  Cas-*^ 
tro,  the  court  had  made  an  order  for  the  immediate  attendance 
of  the  defendants  and  they  appeared  now  in  pursuance  of 
such  order. 

The  affiadvits  on  which  the  charge  of  contempt  was  made 
were  read  at  length.  It  will  suffice  to  give  the  more  important 
portions  of  them.  The  firet  read  were  the  verbatim  reports  of 
the  speeches  of  the  defendants  at  the  meeting  at  Brighton, 
which  was  the  main  subject  of  the  complaint  The  defendant 
Skipworth  was  reported  to  have  spoken  thus,  inter  alia:  "Ladies 
and  gentlemen,  it  is  encouraging  to  find  your  reception  after 
the  degrading  spectacle  I  may  say  I  have  witnessed  at  the 
372]  Queen's  Bench  to-day  in  London.  (*  Hear,  *hear.')  No- 
thing less  than  this  —  that  two  honorable  members  of  parlia- 
ment have  been  brought  up,  I  may  say  as  criminals,  for  advocating 
truth  and  justice  throughout  the  country.    (*  Uear,  hear,'  and 
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applause.)  Tes,  gentlemen,  I  say  a  sad  spectacle  it  is  for  Eng- 
land that  we  have  come  to  this  —  no  less  than  a  great  infiinge- 
meutupon  oar  rights  and  liberties  (*hear,  hear');  and  if  they 
had  a  just  cause  upon  the  other  side  you  may  depend  upon  it  it 
would  never  have  beetl  done.  ('  Hear,  hear',  and  a  cry  of 
*  never.'")  And  what  do  they  mean  wheti  they  rob  a  man  of 
everything  he  possesses,  while  he  has  to  go  about  the  country 
for  a  living?  They  would  even,  rob  him  of  every  fiiend  liu 
possesses.  (Applause.)  Gentlemen,  I  Went  into  that  court  — 
I  am  a  perfect  stranger,  no  doubt,  to  you  here  —  I  live  a  long 
way  off,  and  I  would  go  a  long  way  to  advocate  the  cause  of  my 
friend  Sir  Roger  Tichborne  (applause)  —  1  went,  gentlemeir, 
into  that  court  to  day,  and  I  donned  my  wig  and  gown,  that 
had  lain  up  for  above  twenty  years,  in  order  to  support  the 
cause  of  my  friend  Sir  Ro^er  Tichborne.  (Applause.)  I  live 
quietly  on  my  estate  in  Lincolnshire  —  I  have  my  home,  I 
have  my  family  and  my  affairs  to  attend  to,  but  when  duty  t<» 
my  country  calls  tne  forth,  and  when  I  see  such  degradation  as  I 
witness  throughout  the  land  —  ('  hear,  hear')  —  yes^  these  honor- 
able members  of  parliament  have  been  brought  up-,  have  been 
treated  as  criminals,  have  had  to  apologize  in  the  most  degrad- 
ing way,  I  may  saj',  and  have  been  fined  ibr  doing  their  duty  to 
a  fellow  countryman.  ('Hear,  hear,'  and  applause.)  Gentle- 
men, I  was  the  chairman  at  that  meeting  in  St.  James's  hall, 
where  their  conduct  has  been  called  in  question.  The  lord 
chief  justice  of  England  particularly  stated  in  his  judgment 
how  mild  and  moderate  he  was  to  these  gentlemen,  inasmuch 
as  they  had  apologized  in  that  way,  but  it  was  only  an  example, 
and  that  if  any  one  else  should  similarly  ofiend,  or  be  brought 
up  under  similar  circumstances,  they  would  be  visited  with  the 
full  rigor  of  the  law — not  only  a  tine  would  be  iuflictedj  but 
imprisonment.  (Cries  of  *  shame,'  and  hisses.)  Gentlemen^  I 
hurl  his  intimidation  back  with  the  contempt  that  he  has  treated 
these  members  of  parliament.  (Loud  applause.)  I  care  not  for 
his  intimidation.  I  \vill,  stand  here  when  my  duty  calls  me  in 
defiance  of  his — ay,  I  will  call  them  vulgar  —  threats.  (Re- 
newed applause.)  I  am  not  going  to  be  intimidated  when  I 
consider  tnat  a  duly  to  nay  country  calls  me  forth.  I  hnvc  a 
conscience  and  that  conscience  I  wish  to  satisfy.  I  could  see 
very  well  there  was  no  chance  of  any  justice  being  done  by 
these  four  judees  from  the  first.  It  was  like  appealing  to  stone 
walls.  I  could  see  that  their  minds  Wet'e  all  made  up  ft'om  the 
first,  BUd'  thai  a  conviction  they  wel'e  determined  to  make. 
(Hisses  and  applause.)  And  whiit  is  this  but  to  prevent  public 
free  '^isefuBsibii  in  the  country  —  what  We  have  boasted  of  as 
hereditary,  fts  it  were,  for  centuries ;  and  now  we  are  to  be  put 
6  Eno.  Bep.1  58 
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down  above  all  things  when  truth  and  justice  are  advocated, 
373]  If  it  was  something  demoralizing  to  the  *country  that 
was  to  be  put  down  there  would  be  something  in  it;  but  you 
will  I  am  sure  answer  that  when  you  all  assemble  here  together 
it  is  for  a  good  purpose — you  wish  to  know  the  truth  of  this 
great  mystery  that  has  been  going  on  for  so  many  years.  (Ap- 
plause.) Surely  it  has  gone  on  long  enough.  Here  these  six 
or  seven  years  has  it  been  going  on,  and  this  gentleman  has 
been  up  and  down  the  country  and  still  he  is  not  acknowledged 
by  his  name  and  title.  It  is  a  disgrace  to  the  country!  And 
if  they  know,  as  I  know,  as  well  as  I  stand  here  and  have 
known  long  ago,  that  he  is  Sir  Roger  Tichborne,  how  can  they 
plead  ignorance,  those  people  who  have  had  the  affair  in  their 
own  hands;  they  have  nad  the  affiiir  in  their  own  hands  from 
the  first,  six  or  seven  years  ago.  "Why,  they  must  be  the  most 
perfect  idiots  in  the  world  if  they  don't  know  now  and  have 
done  long  since.  (Applause.)  Could  a  trial  like  that  go  on  for 
all  that  time  and  all  that  talent  employed  —  the  judges,  the 
counsel,  and  all  concerned  —  and  not  know  the  real  state  of  the 
case  ?  And  so  these  gentlemen,  these  two  gentlemen,  are  to  be 
brought  up  and  sentenced  to  pay  a  fine  and  be  threatened  with 
imprisonment;  they  are  to  be  stopped  speaking,  and  the  whole 

Eress  of  the  country  is  allowed  to  be  against  Sir  Roger  Tich- 
orne.  (Hisses.)  w  hy  don't  they  take  up  his  case  if  they  wish 
to  do  justice?  Why  is  he  to  be  scurrilously  treated,  I  may  say, 
by  hundreds  of  papers  in  this  country  ?  They  almost  seem  t6 
encourage  it  by  their  very  silence.  What  are  we  to  consider  of 
the  press  of  the  country  who  will  put  down  a  fallen  man,  as  it 
were,  as  they  do  —  what  are  we  to  consider  ?  Why,  they  must 
be  hirelings  of  the  government — nothing  more  or  Jess.  There 
»re  some  exceptions,  and  I  hope  you  have  some  of  them  here ; 
tor  it  is  a  very  hard  thin^  indeed  to  find  an  honest  report  of  any 
of  these  meetings  at  all.  I  can  only  say  that  had  I  been  the 
one  charged  to-day,  I  would  have  cut  my  hand  oflT  before  I 
would  have  acknowledged  I  had  been  in  error  and  humbly  apo- 
logized where  there  was  nothing  to  apologize  for.  (Cheers.) 
They  should  have  sent  me  into  a  prison  dungeon  before  I  would 
have  acknowledged  anything  that  was  untrue.  I  think  the  pri- 
son cells  ivould  be  a  paradise  nearly  to  the  polluted  atmosphere 
in  which  we  seem  to  live.  For  what  is  our  country  if  we  can- 
not boast  of  it  as  a  country  for  right  and  justice  ?  ('  Hear,  hear.') 
What  is  a  man's  property  worth  if  he  cannot  secure  it  by  proper 
right  and  title  ?  I  can  only  say  that  it  comes  to  this :  if  this  is 
Sir  Roger  Tichborne,  as  he  undoubtedly  is,  it  cannot  be  any- 
thing more  than  a  conspiracy  which  keeps  him  out  of  bis  es- 
tates.   But  I  consider  that  Lord  Chief  J  ustice  Cockbum  was 
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not  a  fit  person  to  try  anything  in  connection  with  the  claims 
of  the  Tichbome  estate.  (A  cry  of  *  Shame/  and  hisses).  I  am 
sorry  to  say  he  has  long  since  so  prejudged  that  case,  which 
disentitles  him  to  sit  as  an  impartial  judge  (hisses)  when  the  title 
is  concerned.  (Eenewed  hissing;  and  some  applause).  Yes,  sir, 
you  may  hiss,  but  I  hiss  at  the  lord  chief  justice." 
'  *The  speech  of  the  defendant,  Do  Castro,  was  thus  re-  [374 
ported : 

"Four  years  ago  the  lord  chief  justice  of  England  publicly  de- 
nounced me  as  a  rank  impostor  at  his  club.  I  know  of  others 
(occasions),  but  cannot  prove  them,  so  will  not.  But  I  can  prove 
that  he  subsequently,  within  these  last  two  months,  at  a  party 
where  a  lady  friend  of  mine  was,  distinctly*  turned  round  in  a 
very  angry  manner  to  those  ladies,  and  said  it  was  a  disgrace  to 
mention  my  name  in  decent  society.  ('  Oh,  oh ! ')  I  think  I 
have  a  riglit  to  call  on  him  to  answer  for  contempt  of  court.  I 
do  not  suppose  they  would  grant  the  rule,  but  rest  assured  I 
will  apply  for  it.  And  I  maintain,  ladies  and  gentlemen,  that 
he  had  no  right  to  sit  on  that  bench  (to-day).  At  St.  James's 
Hall  my  friend  Mr.  Onslow  stated  that  the  lord  chief  justice 
was  not  a  fit  justice  to  sit  on  my  forthcoming  trial.  He  gave  as 
his  reasons  those  I  have  mentioned,' and  that  he  had  also,  dur- 
ing the  late  trial,  while  sitting  by  the  side  of  Judge  Bovill, 
written  on  a  piece  of  paper — ^'Had  I  been  judge  and  you  lead- 
ing counsel  we  would  have  had  this  fellow  in  Newgate  long  ago.' 
He  was  a  party  concerned,  and  if  he  had  had  the  slightest  deli- 
cacy for  his  honor  he  would  never  have  sat  on  the  bench  (to-day). 
So  much  have  I  heard  that  I  intend  to  petition  parliament  against 
his  sitting  on  my  forthcoming  trial.  No  doubt  I  shall  be  able 
to  prevent  him.  If  I  do  not  I  will  go  into  that  court  without 
counsel,  attorney,  or  witnesses,  and  let  him  crush  me  as  he 
thinks  proper  .*  (^No,  no.')  If  the  lord  chief  justice  has  got 
to  sit  and  adjudicate  on  my  case  1  will  offer  no  evidence,  but 
throw  myself  on  the  country."    (Applause.) 

De  Castro  filed  no  afiidavit  in  answer. 

Skipworth  filed  an  affidavit  from  which  the  following  is  an 
extract:  "The  meetings  complained  of  were  given  out  to  be 
called  for  the  purpose  of  raising  money  for  the  Tichborne  de- 
fense fund,  but  I  did  not  attend  them  on  that  account  alone, 
but  for  the  purpose  of  enlisting  sympathy  in  the  case.  At  these 
meetings  no  improper  language  was  used,  except  under  excite- 
ment caused  by  hostile  interruptions.  The  meetings  took  place, 
too,  by  reason  of  the  enormous  interest  taken  in  the  case 
throughout  the  country,  and  often  upon  invitation  and  at  the 
express  desire  of  respectable  persons.  And  all  these  meetings 
were  unanimous  in  aeclaring  a  belief  in  the  claimant. 
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"Itiave  had  no  other  object  than  to  promote  the  tmnae  of 
truth  and  justice.  If  I  Imve  made  Any  improper  fitittem^ts — 
of  which  latu  rtot  aware — it  has  been  through  inadvertence, 
and  not  intentionally.  The  remarks  I  have  made  ti|>on  ahy  of 
the  judges  or  law  officers  of  the  crown  were  meant  in  the  way 
of  honest  comment  and  fair  criticism  upon  their  ^ublib  acts  and 
cond  uct.  I  had  not  the  slightest  intention  of  bringing  the  con  rf 
into  contempt,  but  my  sole  object  lias  been  to  uphold  the  in- 
terests of  justice,  which  I  believe  to  be  in  jeopardy." 

Mr.  Skipworth  went  on  to  say  that  he  was  in  courts  and  heard 
the  sentence  passed  on  Mr.  Onslow  and  Mr.  Whalley ;  and  he 
375]  *thougnt  that  under  the  circumstances  th^re  bad  bfeen  a 
degradation  and  dishonor  to  the  law  which  he  felt  called  upon 
to  protest  against.  "  The  remarks  I  made"  (he  said)  "  at  the 
Brighton  meeting,  as  to  the  lord  chief  justice  not  being  a  pro- 
per judge  to  try  the  case,  were  based  upon  notorious  and  well- 
known  facts,  he  having  repeatedly  denounced  the  claimant  as 
an  imposter ;"  and  on  this  account,  Mr.  Skipworth  said,  "  I  con- 
sidered it  imt>roper  that  he  should  preside."  "  I  put  it  to  the 
meeting,  not  in  the  spirit  of  aspersion  or  contempt^  but  as  an 
observation  fairly  called  for  by  the  position  of  the  case;  and, 
though  I  was  excited  by  a  fiiss  to  say  '  I  hiss  the  lord  chief  jus- 
tice,' that  expression  escaped  me  on  the  spur  of  the  moment ; 
and,  being  sensible  upon  reflection  that  the  expression  was  im- 
proper, I  withdrew  it.  But  I  cannot  forego  my  right  to  comment 
upon  the  conduct  of  a  judge  with  reference  to  a  cafte  before  him. 
With  regard  to  the  charee  of  attending  this  particular  meeting, 
I  must  say  that  though  1  was  not  bound  b}^  the  submission  and 
the  pledge  given  by  the  two  members  of  parliament,  I  avow 
that  I  attended  that  meeting  in  defiance  of  the  threat  held  out 
by  the  court,  and  that  it  was  with  the  distinct  intention  of  set- 
ting that  threat  at  defiance ;  for  I  considered  that  such  a  threat 
ought  not  to  have  been  uttered  from  the  bench,  and  it  was  my 
object  to  prevent  the  stigma  and  reproach  attaching  to  the 
country  of  our  being  a  nation  of  cowards,  and  to  show  that  there 
was  at  least  one  man  who  had  a  spark  of  publix^  spirit  in  his 
breast  sufficient  to  inspire  him  to  resist  the  attempt  made  to 
extort  pledges  —  which  there  was  no  legal  right  to  exact — not 
to  attend  meetings  admitted  to  be  lawful."  In  conclusion,  Mr. 
Skipworth  submitted  that  he  could  not  but  cotrstder  the  course 
now  taken  against  him  unjust,  cruel,  and  oppressive. 

After  this  various  letters  and  publications  of  hie  on  the  sub- 
ject were  read.  One  was  a  letter  to  the  queen,  which^  'of  course, 
had  only  a  dry  official  acknowledgment  from  the  undet*  secretary, 
then  a  letter  to  Mr.  Gladstone,  and  then  one  to  the  people  of 
England.    These  documents  commented  in  strong  terms  upon 
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the  conduct  of  the  civil  trial,  and  on  the  course  taken  by  tlie 
governtnent  in  adopting  the  prosecution  of  the  claimant.  They 
contained  some  startling  statements,  as  that  during  the  trial 
the  attorney-general  was  seen  with  his  arm  round  Mr.  Sergeant 
Ballantine'a  neck  whispering  in  his  ear — a  statenient  which 
excited  roars  of  laughter.  Another  statement  was  that  Mr. 
Gladstone  sai^  to  the  attorney-general,  "Whatever  happens, 
mind  we  dpn't  fail  in  the  Tichborne  case" — a  statement  which 
excited  similar  p^als  of  laughter. 

After  these  documents  were  read,  Mr.  Skipworth,  being  called 
upon  for  any  further  defense  he  had  to  otter,  rose  up  and  said : 
"My  lords,  if  upon  theae  statements  you  commit  me  for  con- 
tempt of  court,  all  I  can  say  is  that  I  throw  myself  upon  my 
country  and  my  God  !'*    He  then  sat  down. 

Dc  bastro  was  then  called  upon  for  his  answer.  He  saW :  I 
am  not  aware  that  I  have  committed  i\ny  contempt,  and  if  I 
have  *done  so  it  was  not  my  intention;  but  I  submit  [376 
that  the  charge  ought  to  be  tried  by  a  jury ;  before  them  I  could 
prov^  what  I  ha,ve  stated  to  be  true. 

Blackbubn,  J.,  intimated  that  in  a  proceeding  for  contempt 
the  matter  vas  tried  by  the  court. 

De  Castro.  5^hen,  you  decide  that  you  are  to  try  it  yourselves  ? 

Blackburn,  J.    Such  is  the  courae. 

De  Castro.  But,  you  see,  I  am  charged  with  contempt  in 
complaining  of  the  lord  chief  justice,  and  you  are  his  colleagues. 
It  is  not  fair  that  you  should  try  it  without  a  jury. 

B^iACKBuiftN,  J.  To  use  any  argument  upon  that  point  would 
be  without  avail.  It  has  long  been  settled  that  an  attempt  to 
interfere  with  the  course  of  justice  is  a  contempt  of  court.  It 
is  too  late  to  dispute  that. 

De  Cdstro.  But  am  I  to  have  no  opportunity  of  proving  that 
what  I  said  was  ii^\i^  ? 

Blackbujiv,  J.  You  are  not  charged  with  a  contempt  in  the 
sense  of  having  insulted  any  member  of  the  court,  but  with  an 
attempt  to  obstruct  the  ordinary  course  of  justice,  and  using 
undue  infl\i9nce  to  prejudice  a  trial. 

DeCaslro.  I  have  not  used  any  undue  influence  to  prejudice 
the  coming  ^rial ;  it  was  with  reference  to.  my  late  trial,  and 
especially  tP  the  attacks  of  the  attorney-general,  from  whiqh  I 
had  a  right  to  4^fen4  myself.  Besides,  great  injustice  has  been 
done  to  ine  in  every  wa3%  The  government  took  up  the  prose- 
cution, J^^d  their  attorney-general  had  previously  been  counsel 
against  uip,  and  applied  the  strongest  language  to  me,  using  such 
epithets  as "  conspirator,"  "  perjurer,"  "  forger  "  an4 "  imposter." 
And  at  the  trial,  as  the  case  was  stopped,  my  counsel  was  not  heard 
in  reply,  so  I  had  a  right  to  reply  oefore  the  public.    Besides, 
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all  the  papers  were  against  me,  except  the  Morning  Adcertiser^ 
and  they  were  continually  making  attacks  upon  me.  Your 
lordships  will  say,  probably,  that  I  could  have  brought  them 
l^fore  the  court,  but  without  funds  I  had  not  the  means  of  do- 
ing so,  and  the  government  had  any  amount  of  money  at  their 
disposal.  Why,  only  last  Saturday,  while  the  matter  was  pend- 
ing, there  was  an  article  in  the  Saturday  Beview  heaping  the 
foulest  abuse  upon  me.    Is  that  fair  or  just,  my  lords? 

Blackburn,  J.  As  you  appeal  to  us,  we  are  bound  to  answer 
you,  and  to  say  that  we  think  it  isnot  just,  and  that  we  entirely 
Mgree  with  you  in  thinking  that  it  was  a  most  improper  article, 
for  the  very  reason  you  are  now  brought  before  us  to  answer 
for  what  you  have  done,  and  we  only  hope  no  one  will  offend 
again. 

I  Dc  Castro.  But  what  I  want  to  ur^e  upon  you,  my  lords,  is 
that,  as  these  publications  were  commg  out  against  me  ever 
since  I  was  committed  for  trial,  I  had  a  right  to  meet  them  in 
the  only  way  I  could— by  going  about  the  country  and  address- 
ing public  meetings  in  my  defense. 

.  He  then  went  on  to  read  articles  in  which  he  had  been 
attacked,  and  urged  that  as  his  counsel  had  not  been  heard 
377]  '*'i"  i^^ply?  ^^^  ^^^  ^^  other  means  of  meeting  these  attacks 
than  speaking  at  public  meetings.  Therefore  it  was,  he  said, 
that  he  had  gone  from  town  to  town  trying  to  meet  and  to  an- 
swer these  charges,  and  to  appeal  to  his  fellow-countrymen 
against  the  attacks  of  the  press.  lie  urged  that  he  had  a  ri^ht 
to  do  so,  and  that  the  court  had  no  right  to  interfere  with  him. 
lie  urged,  again,  that  this  was  the  more  just  because  his  trial 
had  been  put  off  for  twelve  months  in  order  to  enable  the  go- 
vernment, with  all  the  aid  of  the  government  funds,  to  get  up  a 
stronger  case  against  him  by  means  of  advertising  for  evidence 
and  other  methods  in  Australia.  He  urged,  further,  that  these 
meetings  had  been  going  on  for  many  months  without  being 
in  any  way  objected  to,  and  had  lately  been  brought  before  the 
Court  of  Chancery  without  any  objection.  He  urged,  again, 
that  when,  in  1870,  he  brought  the  Echo  before  the  Court  of 
Chancery  for  prejudicing  the  case  before  the  hearing  and  before 
the  trial,  the  vice-chancellor  let  them  off  with  payment  of  their 
josts,  and  he  had  to  pay  his  own.  After  that,  of  course,  he 
made  no  further  attempt  to  obtain  redress  in  court,  and  now  he 
was  charged  with  "  contempt "  of  court  because  he  tried  to  get 
redress  by  appealing  to  the  public  himself.  He  had  attended 
eighteen  of  these  meetings,  and  had  held  at  all  of  them  the  same 
language,  and  had  never  oeen  interfered  with  before  in  any  way. 
He  protested  that  he  had  only  asserted  the  right  of  a  free-born 
Englishman  in  defending  himself;  and  he  urged  that  had  the 
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j^overnmentdone  their  duty  and  behaved  fairly  lie  would  never 
have  been  driven  to  this.  Finally,  he  appealed  to  the  court,  on 
the  ground  that  if  they  sent  him  to  prison  or  inflicted  a  fine 
which  he  could  not  pay  they  would  prejudice  his  defense  in  the 
prosecution  now  pending  against  him,  and  deprive  him  of  the 
means  of  making  his  defense. 

JlawkinSy  Q.C.,  briefly  addressed  the  court,  observing  that  as 
to  Mr.  Skipworth  he  had  desired  only  to  place  the  matter  before 
the  court,  and  that  as  to  the  claimant  he  had  not  desired  to  take 
any  step  at  all,  and  that  he  now  left  the  matter  entirely  in  the 
hands  of  the  court 

Blackburn,  J.  (the  court  having  consulted),  said  :  these  per- 
sons have  been  called  upon  to  show  cause  why  they  should  not 
.be  committed  for  contempt  of  court,  and  the  first  question  is 
whether  they  have  been  guilty  of  a  contempt.  The  word  "  con- 
tempt "  has  caused  persons  who  are  not  lawyers  to  suppose  that 
it  means  a  proceedmg  to  protect  the  personal  dignity  of  the 
judges  from  insult  to  them  as  individuals,  and  sometimes,  no 
doubt,  persons  have  been  committed  for  such  personal  attacks, 
although,  so  far  as  their  protection  as  individuals  is  concerned, 
that  is  a  subordinate  object,  and  the  cases  are  very  rare  in  which 
the  judges  would  consider  it  worth  their  while  to  interpose  on 
that  ground.  But  there  is  an6ther  and  more  important  object 
for  which  it  may  be  necessary  to  interpose.  Any  case  which  is 
pending,  either  in  a  civil  or  criminal  court,  ought  to  be  tried  in 
the  ordinary  course  *of  justice,  and  in  the  present  case  [378 
there  is  an  indictment  against  one  of  the  persons  before  us  which 
is  now  standing  for  trial.  That  case  ought  to  be  fairly  tried ; 
but  it  may  happen  that  proceedings  occur  such  as  have  now 
called  upon  us  to  interfere.  Sometimes  the  course  taken  ha 
been'bpr  attacking  the  judge;  sometimes  by  attempting  to  in 
duce  him  to  alter  his  opinion  or  to  take  a  course  different  from 
that  which  he  would  otherwise  take ;  more  commonly,  there  is 
an  attempt  to  influence  the  trial  by  attacking  the  witnesses  or 
appealing  to  public  feeling  so  as  to  prejudice  the  trial.  In  all 
these  ways,  great  mischief  may  be  done,  interfering  with  the 
due  and  ordinary  course  of  justice.  When  the  attempt  is  by  an 
act  which  is  itself  punishable,  as  conspiracy,  libel,  or  assault, 
the  party  might,  of  course,  be  indicted  for  it ;  but  the  prosecu- 
tion, though  suflicient  for  the  purpose  of  punishment,  might  be 
made  greater  for  the  purpose  of  prevention ;  the  mischief  might 
be  done,  and  the  administration  of  justice  would  be  perverted 
or  prejudiced.  For  that  reason,  from  the  earliest  times,  the 
superior  courts  of  law  and  equity  have  exercised  the  jurisdiction 
of  prosecuting  such  attempts  by  summary  proceedings  for  con- 
tempt, and  having  that  power,  it  is  our  duty,  when  the  occasion 
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arisen,  to  o^erciQe  it.  In  tl^  pveserit  instance,  as  Mr.  Hawkins 
lit^s  stated,  he  did  not  desire  to  proceed  against  the  defendant; 
but  \ve  thought  that  as  there  had  been  an  attenipt  to  interfere 
with  the  course  of  justice,  it  was  our  duty  to  interpose  against 
him,  aiid  we,  therefore,  ourselves,  ordered  him  to  attend.  And 
I  am  bound  to  say  that  he  has  defendedhimself  here  with  great 

1)ropriety,  and,  making  allowance  for  the  want  of  legal  know- 
edge,  he  has  tal^en  every  point  in  his  favor  which  the  ablest 
counsel  could  have  done.  rTevertheless,  he  hai^  uot  succeeded 
in  showing  us  that  he  haa  not  been  guilty  of  a  contempt.  He 
Ijas  urged  that  the  matter  ought  to  be  tried  by  a  jury,  but  the 
question  is  uot  now  whether  he  is  innocent  or  guilty  on  the  in- 
dictment on  which  he  will  be  fairly  tried  hereafter.  The  at- 
tempt to  prejudice  the  trial  is  the  offense  with  which  he  is  now 
charged.  We  are  pot  to  inquire  whether  what  he  has  stated  • 
he  triie  or  false,  but  whether  the  course  he  has  taken  be  such 
as  to  show  that  he  intended  to  influence  the  trial  and  prejudice 
the  question  by  appeals  to  public  feeling.  All  sucli  attempts 
amount  to  contempt  of  court,  and  we  hardly  think  it  necessary 
to  cite  ^ny  authorities  on  the  point.  AVe  need  only  mention 
one. 

nrhe  learned  judge  here  cited  the  case  of  Mr.  Charlton  (2  Myl. 
&  Cr.),  where  that  gentleman,  while  his  case  w^as  being  heard 
before  the  master,  wrote  to  him  an  insulting  and  threatening 
letter,  for  which  Lord  Cottenham  committed  him,  saying,  "  The 
power  of  summary  committal  for  contempt  is  given  to  the  courts 
to  secure  the  due  administration  of  justice,"  and  going  on  to 
show  that  the  case  was  one  which  called  for  its  exercise).  Lord 
Cottenham,  after  citing  authorities,  said  in  that  case,  "  All  the 
authorities  tend  to  the  same  conclusion ;  and  wherever  the  ob- 
ject is  to  taint  the  course  of  justice  and  to  obtain  a  result  differ- 
379]  ent  from  that  which  would  *foUowin  the  ordinary  course,  it 
is  a  contempt ;  and  though  such  an  attempt  here  has  not  had  any 
effect,  yet  if  such  attempts  as  this  were  not  punished,  the  most 
serious  consequences  would  ensue."  These  words  indicate  the 
kind  of  contempt  which  has  been  attempted  in  the  present  in- 
stance, where  there  has  been  an  attempt  by  means  of  vitupera- 
tion^to  deter  the  lord  chief  justice  from  taking  any  part  in  the 
trial,  and  also  by  attacks  upon  the  witnesses  themselves,  to 
influence  the  public  mind  and  prejudice  the  jury.  Mr.  Skip- 
worth  has,  in  so  many  words,  said  that  he  intended  to  do  so, 
and  that  he  will  do  it  again.  Such  a  course,  we  are  all  of 
opinion,  amounts  to  a  contempt  of  court.  We  have  then  to 
consider  whether  it  is  the  less  so  because  it  is  foolish  and  in- 
eftectual.  It  is  true  that  it  is  utterly  ineftectual.  Before  these 
meetings  had  been  heard  of  it  came  to  be  a  question  whether 


Vol.  XII.]  CRIMINAL  LAW  CASES.  465 

Keg.  v.  Skip  worth.    Keg.  v.  De  Castro.  1878 

the  case  should  be  tried  before  a  single  judge  or  at  bar  —  that 
is,  before  the  full  court,  or  s'everal  judges  of  it,  when  each  judge 
takes  part  in  the  proceedings,  and,  possibly,  as  has  actually 
happened,  they  may  have  different  opinions  and  express  them. 
That  occurred  in  the  trial  of  the  seven  bishops,  and  the  judgCv^i 
expressed  different  opinions  and  gave  conflicting  directions  to 
the  jury,  the  result  of  which  was  an  acquittal,  ouch  is  the  na- 
ture of  a  trial  at  bar ;  and  it  is  within  my  personal  knowledge 
that  before  any  application  was  made  on  the  subject,  the  lord 
chief  justice  stated  that  he  thought  it  right,  as  it  was  likely  to 
be  a  case  of  much  magnitude  and  importance,  that  more  than 
one  judge  should  sit  to  assist  him  in  the  trial.  Afterwards  the 
attorney-general,  as  was  his  privilege,  prayed  a  trial  at  bar,  and 
that  was  at  once  acceded  to.  It  was,  however,  the  personal  de- 
sire of  the  lord  chief  justice  that  the  case  should  not  be  tried  by 
himself  alone,  but  by  the  several  judges  at  bar.  That  being  so, 
we  find  that  meetings  are  held  at  which  the  object  appears  to 
have  been,  by  means  of  vituperation,  to  deter  the  lord  chief 
justice  from  sitting  at  the  trial.  They  will,  however,  have  no 
such  effect.  There  is  not  and  never  has  been  the  slighest  doubt 
in  my  mind,  nor  in  the  mind  of  any  member  of  the  court,  that 
it  would  be  a  great  derelictiou  of  duty  on  the'  part  of  the  lord 
chief  justice,  or  at  least  a  culpable  weakness  on  his  part,  if  he 
were  to  yield  to  this  influence  and  refrain  from  sitting  on  the 
trial  of  the  case.  There  is  not,  however,  the  slighest  idea  of 
doing  so.  The  lord  chief  justice  is  of  opinion  that  it  is  his  duty 
to  sit  on  the  trial,  and  we  are  all  of  the  same  opinion.  In  the 
course  of  these  proceedings  various  observations  have  been  made 
reflecting  upon  him,  or  upon  other  persons,  but  principally  as 
to  what  the  lord  chief  justice  is  supposed  to  have  said  on  vari- 
ous occasions  on  the  subject ;  but  it  is  not  right  that  a  judge  in 
the  high  position  of  the  lord  chief  justice  should  be  exposed  to 
such  attacks  and  expected  to  come  forward  to  deny,  to  explain, 
or  to  refute  them.  A  judge  in  his  position  cannot  be  expected 
to  come  forward  to  vindicate  himself  from  such  imputations. 
As  I  am  not  to  sit  upon  the  trial,  I  may  permit  myself  to  say 
that  I  am  sure  it  will  be  conducted  with  *perfect  impar-  [380 
tiality.  These  attacks,  then,  have  failed  in  their  object,  but  it 
is  not  the  less  incumbent  upon  us  to  visit  them,  for  in  future 
cases  the  influence  exerted  might  be  more  formidable,  and  re- 
quire the  strongest  measures  to  repress  it.  We  may  imagine 
the  case  of  a  popular  person  indicted  for  sedition  or  treason,  and 
appealing  to  public  sympathy  and  support.  It  might  require 
considerable  nerve  to  resist  such  attempts,  and  if  we  were  to 
pass  over  the  present  instance,  when  the  more  formidable  case 
arose^  in  whicn  our  successors  might  find  themselves  obliged  to 
6  Emq.  Rep.1  69 
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interpose,  they  might  find  themselyes  seriouslj  embarrassed  by 
the  precedent  we  should  have  set.  Besides,  it  would  be  agreat 
public  scandal  if  these  proceedings  were  allowed,  and  it  is  es- 
sential that  they  should  be  stopped.  That  being  the  view  we 
take  of  our  duty  upon  this  occasion,  there  can  be  no  doubt  that 
both  these  persons  have  attended  public  meetings  with  the  in- 
tention of  influencing  the  ordinary  course  of  justice  and  pre- 
judicing the  trial,  and  we  can  come  to  no  other  conclusion  tiian 
that  they  have  been  guilty  of  a  contempt  of  court  The  second 
question  that  arises  is  what  should  be  their  sentence.  Ilere  I 
would  observe  that  under  ordinary  circumstances  the  lord  chief 
justice  would  preside  here,  and  his  absence  is  not  to  be  supposed 
as  at  all  inconsistent  with  anything  I  have  said.  But  we  have 
to  determine  the  amount  of  punishment  for  an  ofiense  which 
has  partly  consisted  of  personal  attacks  upon  the  lord  chief  jus- 
tice ;  and  where  that  is  the  case  there  is  the  risk  that  his  feel- 
ings might  be  thought  vindictive,  and  the  still  greater  risk  that 
his  anxiety  to  avoid  it  might  lead  him  to  be  too  lenient,  and, 
therefore,  it  was  desirable  that  he  should  avoid  this  difficulty  by 
being  absent  on  the  occasion.  In  a  court  of  equity,  where 
there  is  only  a  single  judge,  it  would  not  be  possible  to  avoid 
it;  but  here  it  is  so,  and  therefore  he  has  not  thought  fit  to 
take  any  part  in  fixing  the  amount  of  punishment.  But  his  ab- 
sence is  not  to  be  supposed  inconsistent  with  anything  I  have 
already  said  upon  the  subject,  and  his  absence  has  not  been 
caused  by  anything  that  has  happened.  Having  said  so  much, 
we  proceed  to  consider  what  should  be  the  sentence  in  this  case. 
And  first,  as  to  Mr.  Skipworth,  I  cannot  see  anything  in  his 
favor.  He  has  deliberately  come  forward,  as  he  vows,  to  in- 
fluence the  trial  of  the  case;  he  declares  the  claimant  to  be  in- 
nocent, and  tries  to  persuade  the  public  that  he  is  so.  Up  to 
last  Monday  week  he  might  have  supposed  he  was  doing  no- 
thing wrong,  but  on  that  day  he  was  present  in  court  and  heard 
Mr.  Onslow  and  Mr.  Whalley  declared  guilty  of  contempt 
Having  heard  that  judgment,  he  went  down  in  Brighton  and 
held  a  public  meeting,  at  which  he  denounced  the  lord  chief 
justice,  and  spoke  in  terms  not  very  complimentary  to  the  rest 
of  the  court  For  such  an  aggi'avated  offense  we  must  impose 
a  sentence  of  fine  and  also  of  imprisonment,  and  the  first  ques- 
tion is  as  to  th»  amount  of  the  fine,  which  must  not  be  excessive, 
but  still  must  be  sufficient  to  be  deterrent,  and  within  those 
limits  the  amount  is  within  our  discretion.  Upon  the  whole, 
381]  we  think  that  the  *amount  ought  to  be  500i.  To  that  we 
must  add  a  term  of  imprisonment,  and  that  also  must  be  suffi- 
cient to  prevent  the  mischief  of  interference  with  the  trial  which 
is  to  be  held  in  April  next    We  think,  therefore,  that  the  term 
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of  irnprisonment  must  be  three  montlis.  Then,  as  to  the  other 
defendant  on  the  indictment :  no  doubt  he  has  attempted  to  in- 
fluence the  course  of  justice,  and,  therefore,  has  been  guilty  of 
a  contempt,  but  there  are  differences  and  mitigating  circum- 
stances in  his  case.  One  great  difference  is  this,  that  he  is  a  party 
in  the  case,  to  whom  some  latiftide  must  be  allowed;  and,  al- 
though we  think  he  has  gone  beyond  the  limit,  still  it  is  a  con- 
sideration to  be  borne  in  mind.  Again,  it  is  to  be  considered 
that  he  was  assailed  by  attacks  in  the  press  calculated  to  pre- 
judice his  trial,  and  if  he  had  confined  himself  to  answering 
those  attacks,  though  he  might  still  have  been  guilty  of  a  con- 
tempt, it  would  have  been  one  of  which  this  court  might  have 
been  reluctant  to  take  notice.  There  is  another  consideration 
to  which  he  has  very  justly  adverted,  that  we  must  take  care 
in  passing  sentence  upon  him  not  to  do  anything  that  might 
prejudice  him  in  his  defense.  Still,  these  proceedings  must  be 
stopped,  though  we  do  not  desire  to  do  anything  that  might 
prejudice  him  in  his  defense.  If  we  were  to  impose  a  fine  or 
inflict  imprisonment  it  might  have  that  effect,  but  it  is  ne- 
cessary that  these  proceedings  should  be  stopped.  Taking  these 
thin^  into  consideration,  we  are  of  opinion  tliat  the  proper  course 
would  be  that  he  should  give  security,  himself  for  500i.  and 
another  for  600?.,  that  he  will  be  of  good  behavior  and  not  be 
guilty  of  any  contempt  of  court  for  the  period  of  three  mouths ; 
otherwise  he  must  be  imprisoned  until  then. 

Mellor,  J.  I  entirely  concur  in  what  my  brother  Blackburn 
has  expressed  upon  the  matter.  I  entertain  no  doubt  whatever 
of  the  character  of  the  contempt,  or  that  it  is  one  which  it  is  our 
dnty  to  repress :  and  I  agree  with  the  reasons  he  has  given,  and 
also  in  the  distinction  he  has  drawn  between  the  cases  of  the 
two  persons  now  charged  before  us. 

Lush,  J.  I  am  of  the  same  opinion,  and  have  nothing  to  add 
to  the  observations  of  my  brother  Blackburn. 
^    QuAiN,  J.  I  also  entirely  agree  with  my  brother  Blackburn. 

Blackburn,  J.  Then,  that  being  the  judgment  of  the  court,  I 
must  proceed  to  pass  sentence  accordingly.  Mr.  Skipworth,  the 
sentence  of  the  court  upon  you  is  that  for  this  your  contempt 
you  be  fined  600t,  and  be  imprisoned  in  HoUoway  jail  for  three 
months,  and  until  the  fine  be  paid ;  and  for  you,  Tichborne, 
Castro,  Orton,  or  whatever  be  your  name,  the  sentence  of  the 
court  upon  you  is  that  you  find  security  and  surety  for  500L  to 
be  of  good  behavior  for  three  months,  or  else  that  you  stand 
committed  for  three  months. 

HawkinSj  Q.C.,  and  Bowen^  for  the  prosecution. 
The  defendants  conducted  their  own  cases. 
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COURT  OF  PROBATE. 

January  21  and  28, 1873. 
[12  Cox's  Crix&inal  Cases,  882.J 

382]  *(Before  Sir  J.  Hannen.) 

Ill  the  Goods  of  Jemima  Stevens  Q. 

Administration  —  Deeeaasd  vtfe  afdon  eontiet  —  Legacy  accruing  after  her 

death — Notice  to  Queen's  Proctor, 

A  married  woman  was  convicted  of  felony  and  transported  to  Australia  for 
seven  years,  wliere  slie  was  lost  sight  of,  and  nothing  had  been  heard  of  her  since 
1843.  In  1860  a  legacy  to  which  she  was  entitled  under  a  will  made  in  1827  be- 
came payable,  and  the  husband  now  moved  for  a  grant  of  administration. 

Held,  that  the  grant  could  not  be  made  until  a  notice  had  been  given  to  the 
queen's  proctor. 

James  Stratton,  late  of  Holme  Hall,  in  the  county  of  Nor- 
folk, a  bachelor  deceased,  died  9th  of  September,  1827,  leaving 
a  will  duly  executed,  which  was  proved  in  the  court  at  Norfolk 
in  the  same  year.  By  it  the  testator  devised  a  small  copyhold 
estate  at  Little  Trahsham,  in  the  county  of  Norfolk,  to  his 
brother  John  Stratton  for  life,  with  remainder  to  another  bro- 
ther for  life,  and  after  his  death  to  Mary  Chapman,  wife  of 
William  .Chapman,  or  her  heirs  absolutely,  subject  to  the  pay- 
ment  of  100/,  to  Jemima  Stevens,  of  Durham  Market,  in  the 
county  of  Norfolk.  Robert  Stratton  was  the  survivor  of  the 
three  persons  named,  and  died  in  1869.  Jemima  Stevens,  whose 
legacy  then  became  payable,  was  convicted  of  felony,  and  in 
June,  1838,  she  was  transported  to  Tasmania  for  the  term  of 
seven  years.  In  1843,  she  received  a  certificate  of  freedom,  and 
no  further  intelligence  had  since  been  received  of  her. 

C.  A,  Middlelon  now  moved  for  a  grant  of  administmtion  to 
the  estate  and  eflfects  of  his  wife,  save  and  except  any  separate 
property  to  which  she  mi^ht  have  become  entitled,  or  which 
she  might  have  acquired  during  her  sentence.  The  death  of 
tlie  wile  may  be  presumed,  and  the  legacy  being  the  property 
of  the  husband,  a  chose  in  action  though  not  reduced  into  pos- 
session, the  crown  can  have  no'claim  to  it.  The  wife  had  no 
separate  estate,  otherwise  the  crown  would  have  confiscated  it. 
383]  If  the  *husband  had  been  convicted  and  not  the  "v^fe, 
then  the  crown  would  have  been  entitled.  There  is  no  author- 
ity precisely  in  point ;  but  for  the  converse  case  of  a  wife  ac- 
quiring separate  estate  during  the  conviction  of  her  husband, 
see  Coombs  v.  Queen's  Proctor  (2  Rob.  647),  and  Be  Harrmgion*s 
Trusts  (29  Bear.  24).  Cur.  adv.  vuU. 

(')  Reported  by  W.  Letcester,  Esq.,  barrister  at-law. 
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Jan.  28. — Sir  J.  Hannen.  I  have  considered  the  case,  aud  I 
Iiave  come  to  the  conclusion  that  you  must  eive  notice  to  the 
queen's  proctor  before  any  grant  can  go.  If  he  declines  to 
interfere  on  behalf  of  the  crown,  then  you  may  take  a  grant  as 
jirayed. 

Solicitors,  WhiteSy  Renard^  and  Co, 


NORFOLK  CIRCUIT. 

NORTUAMPTON  SPRING  ASSIZES,  1873. 

(Before  Martin,  B.) 

[12  Cox'b  Criminal  Cases.  890 

*Reg.  V.  Waters.  [390 

Breaking  piiaon  — Arrat  mtliout  toarrant  —  Bemaiid  dismissal, 

W.  was  given  into  castody  without  a  warrant  on  a  charge  of  felony.  He  was 
conveyed  before  a  magistrate,  wlio  remanded  liim  in  castody  without  any  evi- 
dence on  oath.  W.  was  removed  to  a  lock-up  from  which  he  escaped.  The  charge 
of  felony  made  against  him  was  dismissed  by  the  ma^jristrates. 

Ildd  (per  Martin.  B.)»  tliat  the  dismissal  by  tlie  magistrates  was  not  equivalent 
to  an  acquittal  by  a  jury,  that  the  defendant  was  legally  in  custody,  although  no 
evidence  was  taken  upon  oath  to  justify  his  remand,  aud  that  these  facts  were  no 
defense  to  the  indictment  for  breaking  prison. 

Thb  prisoner  was  indicted  for  breaking  ont  from  the  lock-up 
at  Wellingborough,  being  then  in  lawful  custody  for  felony. 

Monckion  for  the  prosecution. 

Graham  for  the  prisoner. 

It  appeared  that  the  prisoner  and  another  man  had  been  given 
into  the  custody  of  a  police  officer,  without  warrant,  on  a  charge 
of  stealing  a  watch  from  the  person.  They  were  taken  before  a 
magistrate.  No  evidence  was  taken  upon  oath,  but  the  prisoner 
was  remanded  for  three  days.  The  prisoner  broke  out  of  the 
lock-up  and  returned  to  his  home.  He  appeared  before  the 
justices  on  the  day  to  which  the  hearing  of  the  charge  had  been 
adjourned,  and  on  the  investigation  of  tne  case  it  was  dismissed 
by  the  justices,  who  stated  that  in  their  opinion  it  was  a  lark, 
and  no  jury  would  convict.    The  above  facts  having  been  proved. 

Graham^  for  the  prisoner,  submitted  there  was  no  ease,  as  the 
prisoner  was  not  lawfully  in  custody,  since  the  magistrate  had 
no  power  to  remand  him  and  detain  him  in  custody  without 
evidence  on  oath. 

Martin,  B.  On  referring  to  Jervis's  Act  (11  &  12  Vict.  c.  42, 
s.,  21),  held  that  the  justices  had  such  power. 

Graham  contended,  secondly,  that  the  charge  having  been 
dismissed  by  the  justices,  the  prisoner  could  not  be  convicted  of 

(')  Reported  by  J.  W.  Cooper,  Esq.,  barrister-at-law. 
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391]  *breach  of  prison,  citing  Lord  Hale,  i.  610,  611,  that  if  a 
man  be  subsequently  indicted  for  the  original  ofiense  and  ac- 
quitted such  acquittal  would  be  a  sufficient  defense  to  an  indict- 
ment for  breach  of  prison. 

Martin,  B.,  held  that  a  dismissal  by  magistrates  was  not 
tantamount  to  an  acquittal  upon  an  indictment.  It  simply 
amounted  to  this,  that  the  justices  did  not  think  it  advisable  to 
I)roceed  with  the  charge,  but  it  was  still  open  to  them  to  hear  a 
fresh  charge  against  him. 

Verdict —  Guilty.     Sentence  —  Six  weeks^  imprisonment. 


NORFOLK  CIRCUIT. 
Bedford  Spring  Assizes,  1873. 
(Before  Mari?in,  B.) 

[12  Cox's  Criminal  Cases.  891.] 

Reg.  v.  Asplin  (*). 

False  entry  in  a  marriage  register. 

Upon  an  indictment  under  24  &  25  Vict.  c.  98|  s.  87,  for  making  a  false  entry  in 
a  marriage  register,  it  is  not  necessary  that  the  entry  should  be  made  with  intent 
to  defraud,  and  it  is  no  defense  that  the  marriage  solemnized  was  null  and  void, 
being  bigamous.  *  If  a  person  knowing  his  name  to  be  A  si^s  another  name 
without  authority,  he  is  guilty,  and  it  is  immaterial  that  he  is  a  third  witness, 
the  Marriage  Act  only  requiring  two. 

William  John  Ward  Asplin  was  indicted  under  24  &  25 
Vict.  c.  98,  8.  37,  for  feloniously  inserting  in  the  register  of 
marriages  authorized  and  required  to  be  kept  for  the  parish  of 
Stondon  a  certain  false  entry  relating  to  the  marriage  of  a  man 
representing  himself  to  be  James  Kichardson  to  Sarah  Ann 
Kinlock  on  the  8d  of  June,  1872. 

Graham  for  the  prosecution. 

O'Mallej/y  Q.C.,  and  Naylor  for  the  prisoner. 

The  facts  of  the  case  were  shortly  as  follows.  A  person  by 
the  name  of  Wilcocks  was  engaged  to  be  married  to  Sarah  Ann 
Kinlock,  but  he  being  a  married  man  had  assumed  the  name  of 
392]  *Richardson.  The  friends  of  Miss  Kinlock,  knowing  little 
or  nothing  of  Richardson,  had  insisted  that  some  member  of 
Richardson's  family  should  be  present  at  the  marriage.  Rich- 
ardson made  the  acquaintance  of  the  prisoner  in  a  casual  manner 
in  a  train  on  the  Great  Northern  Railway,  and  invited  him  as  a 
guest  to  the  wedding.  On  the  prisoner's  arrival  on  the  morning 
the  marriage  was  to  be  solemnized  Richardson  told  the  prisoner 

0)  Reported  by  J.  W.  Cooper,  Esq  ,  iMtrriflter-at-Uw. 
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that  his  brother  had  failed  to  be  present,  and  asked  him  to  per- 
sonate him.  This  the  prisoner,  after  some  reluctance,  agreed 
to,  and  after  the  ceremony  vvas  concluded  signed  his  name  in 
the  parish  register  of  marriages  as  '*  Geo.  Richardson,''  there 
being  also  two  other  witnesses.  Before  the  bride  and  bride- 
groom left  the  prisoner  admitted  the  deception  he  had  practiced, 
and  the  marriage  was  never  consummated.  Richarason  alias 
Wilcocks  was  indicted  for  bigamy  and  convicted  at  the  Old 
Bailey. 

O'mallei/y  Q.C.,  on  these  facts  being  proved,  submitted  that 
there  was  no  case,  as  it  had  not  been  proved  that  the  entry  was 
fraudulent,  and  that  there  was  no  entry  of  a  legal  marriage,  it 
being  bigamous ;  therefore,  it  was  not  a  false  entry  relating  to 
a  marriage  within  the  meaning  of  the  act;  further,  that  only  two 
witnesses  being  necessary  the  entry  by  the  prisoner  was  mere 
surplusage  and  not  material. 

Martin,  B.,  overruled  all  these  objections,  and  told  the  jury 
that  the  sole  question  was  whether  the  prisoner,  well  knowing 
his  name  was  Asplin,  had  signed  his  name  George  Richardson ; 
if  so,  he  was  guiltj-.  He  refused  to  reserve  any  of  the  points  for 
the  Court  of  Criminal  Appeal. 

The  jury  convicted  the  prisoner,  and  he  was  sentenced  to  a 
mouth's  imprisonment. 


MIDLAND  CIRCUIT. 
Worcester  Spring  Assizes. 

March  3d.  1873. 

(Before  Quain,  J.) 

[13  Cox's  Criminal  Cases,  893.] 

♦Beg.  v.  Elizabeth  Banks  and  Leah  Banks  (').    [3;>o 

Conspiracy  to  murder  unborn  infant — Evidence  of  conspiracy  eontifiuinif  nff^i 

birth  of  infant  —  Proposing  to  murder  infant  expected  to  be  bom — d4<fi  21 

Vict.  e.  100, ».  4  —  Bfect  of  Letter  proposing  to  murder  written  b^ore  birth  oj 

infant,  but  posted  so  as  to  arrive  at  destination  subsequent  to  birth  —  EJI^eet  of  in 

tereepted  letters. 

An  indictment  aUeging  a  conspiracy  to  marder  a  livinii:  infant  will  not  bo  sup 
ported  by  evidence  of  a  conspiracy  existing  previous  to  tlie  birth  of  such  in  fan 
unless  the  agreement  and  intention  continue  subsequently  to  the  birth. 

A  design  by  two  persons,  by  different  means,  to  murder  a  child  of  which  H 
woman  is  pregnant,  and  expects  soon  to  be  delivered,  is  sufficiently  proximate  <o 
be  the  subject  of  a  conspinicy. 

A  wrote  and  put  in  the  post  office  at  H.,  at  four  odock  one  afternoon,  a  lecti^r 
addressed  to  B,  at  W,  containing  a  suggestion  for  the  murder  of  a  child  to  whiclj 
B  was  expecting  to  give  birth.    The  child  was  born  at  one  a.  v.  on  the  follow 

(*)  Reported  by  W.  H.  Clay,  Esq.,  barrister-at-law. 
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ing  morning.  The  letter  posted  at  H.  would  have  been  in  the  ordinary  course, 
and  was  in  fact  delivered  at  the  house  where  B  lodged  at  eight  o'clock  on  the 
morning  of  the  day  after  it  was  posted  at  H.  The  letter  never  came  to  B's 
hands,  being  intercepted  by  the  landlady  of  the  house : 

Held,  on  these  facts,  that  the  jury  might  find  that  the  act  of  A  continued  until 
the  letter  was  delivered  at  the  house  of  B;  and  if  the  letter  had  reached  B,  that 
A  might  properly  have  been  convicted  of  soliciting  and  inciting  B  to  murder  her 
child,  and,  the  letter  having  been  intercepted,  thut  A  could  be  convicted  of  an 
attempt  to  solicit  and  incite  B  to  murder  her  child. 

Indictment. 

City  of  Worcester,  and  county  1      The  jurors  for  our  lady  the 
of  the  same  citj',  to  wit  j  f ,ueen,  upon  their  oath,  present 

that  Elizabeth  Banks  and  Leah  Banks,  on  the  15th  day  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
394]  *BCventy-two,  unlawfully  and  wickedly  did  conspire,  con- 
federate, and  agree  together  a  certain  infant  female  child  of 
tender  age,  to  wit,  of  the  a^e  of  two  days,  the  name  whereof  is 
to  the  jurore  aforesaid  unknown,  feloniously,  wilfully,  and  of 
their  malice  aforethought  to  kill  and  murder,  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Second  Count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  on  the  11th  day  of  October, 
in  the  year  of  our  Lord  1872,  the  said  Elizabeth  Banks  was  de- 
livered of  a  female  child,  the  name  whereof  is 'to  the  jurors 
aforesaid  unknown,  which  said  child  was  then  and  still  is  living, 
and  that  the  said  Elizabeth  Banks,  and  the  said  Leah  Banks, 
did  unlawfully  and  wickedly  conspire,  confederate,  and  agree 
together  the  said  child  feloniously,  wilfully,  and  of  their  malice 
aforethought  to  kill  and  murder  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 

Third  Count,  Andthe  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid 
the  said  Elizabeth  Banks  was  deliveredof  a.  female  child,  which 
said  child  then  was  and  still  is  alive,  and  the  name  whereof  is  to 
the  jurors  aforesaid  unknown,  and  that  before  the  said  child 
was  born,  and  whilst  the  said  Elizabeth  Banks  carried  and  was 
quick  with  the  said  child  of  which  she  was  so  delivered  as  afore- 
said, to  wit,  on  the  9th  day  of  October,  in  the  year  aforesaid, 
the  said  Elizabeth  Banks,  and  the  said  Leah  Banks,  being  evil 
disposed  persons,  and  wickedly  devising  and  intending,  if  and 
in  case  the  said  child  was  born  alive,  the  life  of  the  said  child 
to  take  and  destroy,  unlawfully  and  wickedly  did  conspire,  con- 
federate, and  agree  together  the  said  child  if  born  alive,  feloni- 
ously, wilfullj',  and  of  their  malice  aforethought,  to  kill  and 
murder.    And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
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do  further  present  that  afterwards,  to  wit,  on  the  10th  day  of 
October,  in  the  year  aforesaid,  and  in  pursuance  of  and  accord- 
ins^  to  the  same  conspiracy,  confederation,  and  agreement,  the 
said  Leah  Banks  did  write  and  post  at  a  certain  post  office  a 
letter  to  the  said  Ehzabeth  Banks,  with  intent  the  same  should 
he  delivered  to  and  read  by  the  said  Elizabeth  Banks,  and  in  and 
by  the  said  letter  did  incite,  encourage,  and  propose  to  the  said 
Elizabeth  Banks  the  life  of  the  said  child  to  take  and  destroy. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  after  and  in  purauance  of  and  according  to  the  said 
conspiracy,  confederacy,  and  agreement,  to  wit,  on  the  13tli 
day  of  October,  in  the  year  aforesaid,  the  said  Elizabeth  Banks 
did  write  a  letter  to  the  said  Leah  Banks,  and  did  deliver  the 
said  letter  to  one  Jane  Mables,  with  intent  the  said  Jane  Mab- 
Ics,  should  post  the  same,  and  that  the  same  should  be  delivered 
to  and  read  by  the  said  Leah  Banks,  and  in  and  by  the  said 
letter  did  solicit  and  propose  to  the  said  Leah  Banks  to  aid  and 
assist  her,  the  said  Elizabeth  *Banks  the  life  of  the  said  [395 
child  to  take  and  destroy,  against  the  peace  of  our  lady  the 
queen,  her  crown  and  dignity. 

Fourth  Count  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  11th  day  of  October,  in  the 
year  of  our  Lord  1872,  the  said  Leah  Banks  unlawfully  and 
wickedly  did  solicit,  encourage,  persuade,  and  endeavor  to  per- 
suade the  said  Elizabeth  Banks  a  certain  female  child  then  lately 
before  born  of  the  body  of  the  said  Elizabeth  Banks,  the  name 
whereof  is  to  the  jurors  aforesaid  unknown,  feloniously,  wilfullj^ 
and  of  her  malice  aforethought  to  kill  and  murder,  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

^Ifth  Coimt  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  lost  aforesaid 
the  said  Leah  Banks  unlawfully  and  wickedly  did  propose  to 
the  said  Elizabeth  Banks  a  certain  female  child  then  lately  be- 
fore born  of  the  body  of  the  said  Elizabeth  Banks,  and  the  name 
whereof  is  to  the  jurors  aforesaid  unknown,  feloniousl}'',  wilftilly, 
and  of  her  malice  aforethought  to  kill  and  murder  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Sixth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid, 
the  said  Elizabeth  Banks  was  delivered  of  a  certain  female  child, 
which  said  child  was  then  and  still  is  living,  the  name  whereof 
is  to  the  jurors  aforesaid  unknown,  and  that  befbre  the  birth  of 
the  said  child,  and  whilst  the  said  Elizabeth  Bank«  carried  and 
was  quick  with  the  said  child,  to  wit  on  the  10th  day  of  October, 
5  Eng.  Rep.]  60 
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in  the  year  aforesaid,  the  said  Leah  Banks  falsely,  wickedly  and 
unlawfully  did  solicit  and  incite  the  said  Elizabeth  Banks,  the 
said  child  when  born  by  means  of  a  certain  poison,  to  wit,  salts 
of  lemon,  feloniously,  wilfully,  and  of  her  malice  aforethought 
to  kill  and  murder,  to  the  evil  example  of  all  others  in  like  case 
oftending,  and  against  the  peace  of  our  lady  the  queen,  her  crown 
and  dignity. 

Seventh  UounL  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  11th  day  of  October,  in  the 
year  of  our  Lord  1872,  the  said  Elizabeth  Banks  was  delivered 
of  a  female  child,  then  and  still  alive,  the  name  whereof  is  to 
the  jurors  aforesaid  unknown,  and  being  so  delivered  of  the 
said  child  as  aforesaid  afterwards,  to  wit,  on  the  15th  day  of 
October,  in  the  year  aforesaid,  u  nlawf  ully  and  wickedly  did  solicit^ 
encourage,  persuade,  and  endeavor  to  persuade  the  said  Leah 
Banks  the  said  child  feloniously,  willfully,  and  of  her  malice 
aforethought  to  kill  and  murder,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  queen,  her  crown  and  dignity. 

jEighth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  ana  year  last  aforesaid 
the  said  ^Elizabeth  Banks  unlawfully  and  wickedly  did  propose 
396]  *to  the  said  Leah«Banks  a  certain  female  child  tnen  re- 
cently born  of  the  body  of  the  said  Elizabeth  Banks,  the  name 
whereof  is  to  the  jurors  aforesaid  unknown,  feloniously,  wil- 
fully, and  of  her  malice  aforethought  to  kill  and  murder,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  queen,  her  crown  and  dignity. 

Ninth  Count.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  said  11th  day  of  October,  in 
the  year  aforesaid,  the  said  Elizabeth  Banks  was  delivered  of  a 
female  child,  then  and  now  living,  the  name  whereof  is  to  the 
jurors  aforesaid  unknown,  and  afterwards,  to  wit,  on  the  fif* 
teenth  day  of  October  in  the  year  aforesaid,  felselv,  wickedly, 
and  unlawfully  did  solicit  and  incite  the  said  Leah  Banks  her 
the  said  Elizabeth  Banks  to  aid  and  abet  in  taking  and  destroy- 
ing the  life  of  the  said  child  by  drowning,  and  so  the  said  child 
feloniously,  wickedly,  and  of  her  malice  aforethoueht  to  kill  and 
murder,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  lady  the  queen,  her  crown 
and  dignity. 

T.  Jr.  Streeten  for  prosecution. 

Jelf  for  prisoners. 

The  prisoner  Elizabeth  Banks,  aged  eighteen,  having  been 
seduced,  and  being  pregnant  with  an  illegitimate  child,  came 
to  Worcester  in  August,  1872,  and  took  a  lodging  at  the  house 
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of  one  Martha  Mables.  About  one  a.  m.  on  the  morning  of 
Thursday,  the  11th  of  October,  she  was  confined,  and  a  child 
was  bom  alive,  and  was  living  up  to  the  time  of  the  trial.  The 
prisoner  Leah  Banks,  although  really  the  aunt  of  Elizabeth,  was 
only  a  few  months  older  than  her  niece,  and  Leah  and  Elizabeth 
had  lived  together  from  childhood  in  the  house  of  Leah's  mother, 
at  Hartpury,  near  Gloucester.  About  half-past  three  on  the 
afternoon  of  Wednesday,  the  10th  of  October,  the  prisoner  Leah 
came  to  the  post-office  at  Hartpury,  and  gave  to  the  postmistress 
a  letter  addressed  to  the  prisoner  Elizabeth.  The  letter  was  in 
due  course  forwarded  to  Worcester  by  the  mail,  leaving  Hart- 
pury soon  after  four  o'clock,  and  was  delivered  at  the  house  of 
Mrs.  Mables,  in  Worcester,  on  the  following  morning,  a  few 
hours  after  the  birth  of  the  child.  Mrs.  Mables,  into  whose 
hands  the  letter  came,  did  not  deliver  it  to  the  prisoner  Eliza- 
beth, and  in  fact  it  never  reached  her  hands,  nor  was  communi- 
cated to  her.  The  letter  contained  the  following  passage :  "  I 
think  the  best  thing  for  you  to  do  is  to  get  about  two  or  three 
pennyworth  of  salts  of  lemon,  as  that  will  be  easier  got  than 
anything  else,  and  as  soon  as  you  can  get  to  feed  your  baby 
yourself,  put  a  very  little  in  its  food  at  a  time;  mind  no  one  else 
do  not  have  any  of  it,  but  give  it  very  little  at  a  time,  as  li;  is  a 
strong  poison,  and  the  child  will  gradually  waste,  and  in  a  few 
days  it  will  be  dead ;  and,  of  courae,  no  doctor  nor  anything  of 
the  kind  will  be  wanted,  but  it  will  be  took  in  the  night  and 
put  in  the  cemetery,  and  no  one  will  have  no  suspicion.  Burn 
the  paper  you  buy  it  in  as  soon  as  *you  get  it  home,  and  [397 
put  it  in  some  plain  white,  as  there  will  be  a  label  upon  it.  Tell 
them  at  the  druggist's  you  want  it  to  take  stains  out  of  clothes." 
On  Sunday,  the  14th  of  October,  the  prisoner  Elizabeth 
wrote,  and  gave  to  a  girl  in  the  house,  a  letter,  which  she  re- 
quested might  be  posted.  The  letter  was  handed  to  Mrs 
Mables,  who  did  not  post  it,  but  delivered  it  with  the  letter 
mentioned  above  to  the  chief  constable  at  Worcester.  The 
letter  written  by  Elizabeth  was  addressed  to  the  prisoner  Leah, 
and  contained  the  following  passage:   "Tell  me  if  I  cannot 

come  home  on  Saturday I  have  been  thinking  I  will 

not  come  until  Saturday  night,  then,  if  I  am  obliged  to  bring 
it"  {i.  €.,  the  baby)  to  "  Gloucester  alive,  you  »and  I  can  easily 
destroy  it  coming  along  the  causeway.  When  you  are  coming 
in,  look  and  see  if  we  can  manage  to  arown  it  anyhow.  Be  sure 
you  come,  not  let  grandmother,  that  would  do  us  altogether." 
After  receiving  this  letter,  the  chief  constable  took  Leah  Banks 
into  custody  at  Hartpury,  and  in  her  possession  found  parts  of 
three  letters  in  prisoner  Elizabeth's  handwriting.  The  letters 
bore  no  dates,  but  were  apparently  written  after  the  prisoner 
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Elizabeth's  arrival  in  Worcester.  In  that  which  was  apparently 
the  earliest,  was  the  following  passage  :  "  And,  my  dear  girl, 
between  Worcester  and  Hartpury  between  us  we  can  easily 
innnage  to  destroy  the  child."  The  second  letter  contained  the 
iollowing  passage :  ^'lam  going  to  bespeak  the  woman  next 
week,  but  it  is  possible  I  shall  not  have  her  none  the  more  for  that 
I  have  me  a  box ;  I  gave  2^.  6d.  for  it,  and  if  I  cannot  carry  my 
scheme  into  eftect,  I  told  them  I  was  going  to  my  aunt  in 
Staffordshire,  and  she  was  going  to  brinff  the  child  up,  and  I 
nhould  have  to  get  my  living,  so  I  shouM  not  suckle  it  then* 
I  will  the  morning  as  I  start  home  give  it  a  drop  of  lodnam, 
and  slip  it  inside  my  box  when  going  to  the  station.  Ko  one 
will  have  suspicion  such  a  young  thing  as  me  having  a  child ; 
and  you  and  me  can  easily  hurry  it;  and  amid  your  kindness 
snid  Ted's  attention  I  shall  soon  forget  the  child.  I  shall  have 
saved  ft  sovereign  by  the  time  it  comes  oft.  You  see  to  blind 
them  I  have  had  to  buy  calico."  The  following  passage  was  in 
the  third  letter :  '^  And  besides  this  is  the  best  ^ace  I  could  get, 
because  as  soon  as  my  light  is  out  they  never  interfere  with  my 
room ;  that  is  the  only  and  best  way  I  shall  get  out  of  it  Ifow 
don't  you  be  foolish  and  think  I  shall  be  cast  away,  because  if 
I  get  that  it  will  keep  life  in  me  till  the  child  is  dead,  which  of 
course  that  will  soon  be  if  not  attended  to.  Tell  me,  won't 
that  be  the  best,  my  dear.  What  can  I  do  with  a  young  baby ; 
I  must  and  will  destroy  it  somehow." 

All  the  letters,  whicn  were  of  considerable  length,  expressed 
great  anxiety  and  distress  of  mind  on  the  part  of  both  prisoners. 

When  taken  into  custody  the  prisoner  Leah,  admitting  that 
she  had  written  the  letter  received  at  Worcester  on  the  11th, 
suid  that  she  was  afterwards  sorry  that  she  had  done  so,  and 
that  she  had  written  to  her  niece  immediately  afterwards  not  to 
do  anything  in  the  matter. 

398]  *-A.t  the  police  cells  in  Worcester,  on  the  following  morn- 
ing, she  said  —  ''I  thought  she  had  another  fortnight  to  go,  and 
wrote  that  letter  thinking  that  would  make  her  more  easy  in 
her  mind ;  and  then  that  somebody  might  be  present  when  the 
child  was  born.  I  wrote  her  before,  and  if  she  has  my  letter 
she  ought'to  give  it  up,  telling  her  not  to  mind,  for  that  we 
would  work  both  day  and  night,  and  pay  for  the  child,  which 
we  would  put  out  .  .  .  What  I  did  was  to  keep  it  from 
grandmother,  as  I  was  afeared  it  would  break  her  heart" 

Ko  letter  from  Leah  to  Elizabeth,  other  than  the  one  inter- 
cepted on  11th  October,  was  produced  at  the  trial,  nor  was  any 
evidence  given  of  any  other  letter. 

t7e(/',  for  the  prisoners,  contended  that  there  was  no  evidence 
of  conspiracy  to  murder  a  living  child,  as  alleged  in  the  first  and 
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second  counts;  that  the  conspiracy,  if  it  existed,  referred  to  a 
child  not  yet  born,  and  that  the  first  and  secpnd  counts  of  the 
indictment  must,  therefore,  fail.  As  to  th$  third  count,  he  ob- 
jected that  the  object  of  the  conspiracy  was  too  indefinite  and 
remote ;  that  a  conspiracy  must  have  an  existing  object  to  act 
upon  at  the  time  of  its  inception ;  and,  also,  that  the  acts  charged 
were  at  most  acts  tending  to  the  formation  of  a  conspiracy,  and 
were  not  done  in  pursuance  of,  nor  to  carry  into  efiect  a  con- 
spiracy already  formed.  As  to  all  the  first  three  counts,  he 
contended  that  the  letters  proved  no  actual  design  existing  be- 
tween the  parties ;  that  the  method  suggested  for  destroying 
the  child  varied  in  each  letter  to  Elizabeth,  and  that  Leah's 
suggestion  as  to  salts  of  lemon  was  entirely  different.  That 
each  letter  was  a  separate  proposal,  not  accepted  or  assented  to 
by  the  otljer  party,  and  that,  by  analogy  to  a  contract,  no  con- 
spiracy could  exist  if  parties  were  not  a3  idem  in  regard  to  object 
and  means. 

QuAiN,  J.,  ruled  that  the  first  and  second  counts  could  not  be 
supported  by  proof  of  a  conspiracy  only  existing  previous  to  the 
birth  of  the  child,  but  that  if  the  conspiracy  previously  formed 
was  continuing  at  the  time  of  the  birth,  the  counts  would  be 
proved.  That  it  was  a  question  for  the  jury  whether  the  con- 
spiracy, if  it  previously  existed,  had  or  had  not  been  abandoned 
when  the  child  was  born.  And  with  refeix^nce  to  the  third 
count,  that  it  showed  an  object  in  the  mind  of  each  prisoner 
sufiiciently  proximate  to  be  the  subject  of  a  conspiracy ;  and  that 
the  overt  acts  charged  not  beinff  a  material  part  of  the  count,  it 
was  unnecessary  to  consider  their  effect.  With  reference  to  the 
first  three  counts,  it  was  unnecessary  that  parties  should  be 
agreed  as  to  the  exact  means  for  accomplishing  an  end  on  which 
they  were  agreed. 

i^eekn  abandoned  the  fourth  and  fifth  counts,  being  content, 
as  regarded  Leah  Banks,  to  rest  this  part  of  the  case  on  the 
sixth  count,  charging  that  she/' incited  Elizabeth  to  murder  the 
child  when  it  should  be  born,'*  and  pointing  out  that  on  that 
count  she  could  be  convicted  of  attempting  to  solicit  and  incite. 

Jelf  then  contended  that  the  sixth  count  must  fail.  1.  The 
♦child  was  not  born  at  the  time  of  the  alleged  solicitation  [399 
by  Leah  contained  in  the  intercepted  letter  posted  at  Hartpury 
on  the  10th  of  October.  2.  As  the  letter,  being  intercepted,  never 
reached  the  hands  of  Elizabeth,  the  ofiense  was  never  committed. 
8.  (In  reply  to  Streeten's  suggestions.)  That  there  could  be  no 
conviction  for  an  attempt  to  commit  an  offense  which  was  itself 
an  attempt  {e.  g.^  an  attempt  to  solicit  or  incite).  With  refer 
ence  to  the  seventh,  eighth,  and  ninth  counts,  Jelf  raised  the 
objection  that  the  letter  from  Elizabeth  of  the  14th  of  October 
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never  came  to  the  hands  of  Leah,  and  that  there  could  be  no 
conviction  for  the  attempt  on  the  ground  above  stated  with 
reference  to  the  sixth  count. 

Qdain,  J.,  ruled  f,  that  the  act  of  Leah  in  sending  the  letter 
of  the  10th  of  October  continued  up  to  the  time  when  the  letter 
in  the  ordinary  course  would  be  received,  unless  some  act  were 
in  the  meantime  done  to  counteract  the  effect  of  the  letter,  and 
that  the  jury  must  say  upon  the  evidence  whether  the  act  did  so 
continue  or  not,  2,  That  as  the  letters  had  been  intercepted, 
the  offense  contemplated  by  the  statute  had  not  been  committed. 
3.  That  either  or  both  of  the  prisoners  might  be  convicted  of 
the  attempt.  He  offered,  if  necessary,  to  reserve  all  the  points 
raised. 
'  Jelftheu  addressed  the  jury  on  behalf  of  the  prisoners. 

QiiAiN,  J.,  in  summing  up,  told  the  jury  that  before  convict- 
ing the  prisoners  of  a  conspiracy,  they  must  be  satisfied  that  an 
agreement  actually  existed  between  Leah  and  Elizabeth  to  de- 
stroy the  child  when  born.  The  jurv  must  say  whether  the 
letter  from  Leah  to  Elizabeth,  and  the  three  previous  letters  from 
Elizabeth  to  Leah  indicated  any  such  agreement  A  mere  sug- 
gestion from  one  to  the  other  would  not  be  sufficient ;  but  if 
the  jury  found  that  an  agreement  actually  existed  either  before 
or  at  the  time  of  the  birth  to  destroy  the  child  "  somehow,"  it 
was  not  necessary  that  the  means  of  destruction  should  have 
been  agreed  upon.  If  the  jury  found  that  a  conspiracy  existed 
l»revious  to  the  birth,  they  would  say  on  the  evidence  if  it  con- 
tinued until  the  child  was  born.  The  statement  of  Leah  to  the 
chief  constable  had  a  most  important  bearing  on  this  subject. 
With  reference  to  the  remainder  of  the  indictment,  the  jury 
rtiust  say,  with  regard  to  Leah,  whether  or  not  she  did  any  act 
to  retract  her  letter  written  on  the  10th  before  the  time  when  it 
would,  in  the  ordinary  course,  have  been  received  by  Elizabeth ; 
and,  as  to  both  the  prisoners,  whether  the  passages  contained 
in  the  intercepted  letters  were  serious  and  deliberate  solicita- 
tions or  propositions  for  the  murder  of.  the  child,  or  whether 
they  were  only  the  expression  of  wicked  thoughts  passing 
through  the  minds  of  the  writers  not  intended  to  be  acted  on. 
They  might  in  their  discretion  on  the  evidence  find  either  or 
both  of  the  prisoners  guilty  of  attempting  to  propose  to  the  other 
to  murder  tne  infant  of  Elizabeth. 

The  jury  having  found  the  prisoners  guilty  of  the  attempt  to 
proDOse,  a  verdict  was  entered  against  Leah  for  the  attempt 
400]  *  under  the  sixth  count,  and  against  Elizabeth  for  the  at- 
tempt under  the  eighth  count. 

QxjAiN,  J.,  sentenced  Elizabeth  to  four  months',  and  Leah  to 
three  months'  imprisonment ;  offering  to  reserve  the  question 
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whether  on  the  indictment  the  prisoners  could  be  properly  con- 
victed of  the  attempt,  but  on  behalf  of  the  prisonere  the  point 
was  not  pressed* 

Attorney  for  prosecution,  PUlj  "Worcester. 
Attorney  for  prisoners,  Cluilerbucky  Worcester, 


NORTHERN  CIRCUIT. 

Darham,  March  6«  1873. 
[12  Cox's  Criminal  Cases,  400.] 

Reg.  v.  Cotton  (*). 
(Before  Mr.  Justice  Archibald.) 

Murder — PQi9on — Intent  —  EMenee, 

Where  a  prisoner  was  char^^  with  the  murder  of  her  child  hy  poison,  and 
the  defense  was  that  its  death  resulted  from  an  accidental  taking  of  such  poison, 
evidence  to  prove  tliat  two  other  children  of  hers  and  a  lodger  in  her  house  had 
died  previous  to  the  present  charge  from  the  same  poison  was  held  to  l)e  ad- 
missible. 

R.  V.  Qeering,  18  L.  J.,  M.  C,  211,  followed. 

MARY  ANN  COTTON  was  charged  with  the  willful  murder 
of  her  son,  Charles  Edward  Cotton,  at  West  Auckland,  on  the 
12th  of  July  last 

C.  JRusselly  Q.C.,  Greenhow^  Bmce^  and  Trotter  were  for  the 
prosecution. 
.  (Jampbellj  Foster^  and  Pari  were  for  the  defense. 

The  deceased  child  was  the  son  of  the  prisoner's  late  husband^ 
and  she  had  to  support  it  Evidence  was  given  of  her  havin,$( 
repeatedly  complained  that  she  had  to  support  it.  She  had,  it 
appeared,  an  interest  in  its  death,  as  its  life  was  insured  by  her 
in  the  Prudential  Insurance  Office,  and,  at  its  death,  she  would 
be  entitled  to  U.  105.  On  the  6th  of  July,  1872,  the  child  was 
well,  and,  although  delicate  looking,  -was  active  on  that  day ; 
and  at  other  times  evidence  was  given  of  her  having  ill-treated 
it.  On  the  *8th  of  July  the  deceased  was  taken  ill,  and  [401 
the  prisoner  sent  for  the  doctor,  and  it  was  visited  by  him  till 
the  12th  of  July,  on  which  day  it  died.  The  deceased  was 
buried  after  a  somewhat  hasty  ^posi  mortem  examination ;  but  cer- 
tain suspicious  circumstances  occurred  which  led  to  the  body 
being  exhumed,  by  an  order  of  the  secretary  of  state ;  the  viscera 
were  examined,  and  were  found  to  contain  arsenic.  Mr.  Kil- 
burn,  the  parish  doctor,  a  surgeon,  who  attended  deceased,  was 
called,  and  in  his  cross-examination,  he  said  that  he  had  prescribed 

(')  Reported  hy  H.  Thublow,  Esq.,  harrister-at-law. 
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morphia,  prussic  acid,  aud  bismuth  to  the  child.  The  child  had 
liad  iits  and  convulsions  before  it  died,  and  morphia  had  been 
known  to  produce  convulsions,  but  not,  it  was  said,  when  it  was 
udministered  in  the  doses  which  he  prescribed,  Prussic  acid 
was  a  dangerous  poison,  but  not  taken  in  the  doses  he  pre- 
scribed; and  bismuth  was  an  irritant  poison,  which,  taken  in 
large  doses,  might  inflame  the  stomach  and  bowels,  but  he  had 
only  prescribed  it  in  small  quantities.  He  had  sent  twelve  doses 
to  the  child ;  one  preparation  of  bismuth.  The  subcarbonate, 
was  frequently  impure,  and  adulterated  with  arsenic,  but  only  in 
minute  quantities.  lie  kept  his  poisons  on  a  nest  of  five  or  six 
shelves.  Arsenic  was  on  the  second  shelf  in  a  bottle  about  No. 
5.  Prussic  acid  was  in  a  bottle  next  or  next  but  one  to  it,  about 
I^o.  6;  and  the  subcarbonate  of  bismuth  was  in  a  bottle  at  the 
other  side,  about  No.  2  or  8.  Mr.  Kilburn  also  stated  he  was 
aware  that  chronic  poisoning  by  arsenic  had  been  caused  by  the 
use  of  arsenical  or  green  papers  to  walls.  He  did  not  think  that 
the  fumes  of  arsenic  could  arise  from  the  arsenic  used  in  the  room, 
as  fumes  were  only  thrown  oflTat  a  high  temperature,  about  280 
degrees.  It  was  proved  by  a  charwoman  named  Dodds  that  about 
six  weeks  before  the  death  of  the  child  she  was  sent  by  the  pri- 
soner to  a  chemist's  for  two  pennyworth  of  soft  soap  and  arsenic, 
which  were  supplied  to  her  mixed  together.  The  chemist 
proved  that  he  put  in  the  soft  soap  from  four  to  six  drachms  of 
arsenic,  and  mixed  them.  This  mixture  the  charwoman  rubbed 
into  the  joints  and  crevices  of  an  iron  bedstead  to  kill  bugs,  and 
also  twice  rubbed  it  over  and  between  the  iron  cross-belts  under 
the  bed.  A  four-inch  mattrass  was  placed  on  this,  and  was  some- 
times turned,  to  prevent  its  wearing  all  on  one  side  against  the 
iron  crosshairs.  Some  of  the  soap  was  also  used  for  the  skirting- 
boards  and  near  the  fireplace  6n  the  fioor.  Nearly  all  was  used, 
and  the  remainder  was  placed  in  a  small  jar  in  a  lumber  room. 
On  a  search  bein^  made  at  the  house  this  jar  was  not  found, 
and  nothing  containing  arsenic.  The  paper  of  the  room  had  a 
bright  green  flufiy  flower  on  a  stone  colored  ground.  Mr.  Scat- 
tergood,  an  analytical  doctor  of  Leeds,  was  called,  and  proved 
having  received  the  jars  containing  the  viscera  of  the  deceased, 
and  the  contents  of  the  stomach,  and  also  some  articles  found  in 
tlie  house  of  the  prisoner.  None  of  these  latter  contained  poison 
402]  of  awy  kind.  He  found  traces  of  arsenic  in  the  ♦contents 
of  the  stomach,  in  the  substance  of  the  stomach,  in  the  contents 
of  the  bowels,  and  in  the  substance  of  the  bowels,  in  the  liver, 
and  in  the  kidneys ;  none  in  the  spleen.  He  estimated  the 
total  quantity  at  2-60  grains.  In  his  judgment,  on  these  facts, 
he  thought  that  repeated  doses  of  arsenic  had  been  administered, 
and  that  arsenic  had  been  given  shortly  before  death,  because 


Tol.  XII.]  CRIMINAL  LAW  CASES.  481 

Regf.  y.  Cotton.  1873 

it  wi^  found  in  the  stomach.  Two  to  three  grains  was  sufficient 
to  cause  death,  and  half  that  quantity  for  a  child.  In  his  judg- 
ment^he  deceased  had  died  from  poisoning  by  arsenic.  It  was 
then  proposed  by  the  counsel  for  the  prosecution  to  ask  him  if 
he  had  subsequently  received  several  other  jars  containing  the 
viscera  of  other  persons,  and  had  examined  them.  This  ques- 
tion was  objected  to.  The  question  was  pressed,  and  Reg.  v. 
Geering  (18  L.  J.,  M.  C,  215),  and  Reg.  v.  Gamer  (3  P.  &  F.,  681), 
were  relied  upon  as  authorities  for  the  proposition. 

(7."  Foster  objected  that,  on  principle,  the  evidence  was  not 
admissible,  as  collateral  to  the  issue,  as  res  inter  alios  actoRj  and 
as  prejudicing  the  fair  trial  of  the  prisoner  on  the  issue  joined 
by  interposing  other  issues,  or  prejudicing  facts,  which  the  pri- 
soner would  not  be  entitled  to  explain  by  evidence  or  cross  ex- 
amination in  the  course  of  the  case  on  which  she  was  being 
tried.  This  might  be  extended  to  several  collateral  facts,  each 
raising  a  different  issue  to  be  tried  in  the  course  of  her  trial. 
In  support  of  this  view,  Taylor  on  Evidence,  vol.  1,  paragraphs 
239,  298,  298a,  and  306,  were  relied  upon,  and  Reg.  v.  Molt  (8  Cox 
C.  C.,  411),  was  cited,  as  in  principle  overruling  Reg.  v.  Geering^ 
a  ruling  at  the  Old  Bailey  by  Chief  Baron  Pollock,  Baron  Al- 
derson,  and  Justice  Talfourd,  twelve  years  before ;  and  Reg.  v. 
Gardiner^  a  decision  of  Justice  Willis,  at  assizes,  in  accordance 
with  Reg.  v.  Geering  and  Reg.  v.  Fridge^  reported  in  33  L.  J.,  74, 
in  which  Reg.  v.  Holt  was  cited  and  affirmed  by  the  Court  of 
Criminal  Appeal,  of  which  Chief  Baron  Pollock  and  Justice 
Willis  were  two  of  the  judges  constituting  the  court. 

The  learned  judge  said  he  would  consult  Baron  Pollock, 
which  he  did ;  and  on  his  return  he  said  he  had  considered  the 
point  very  carefully  "with  his  learned  brother  Pollock,  and,  on 
the  authority  of  Reg.  v.  Geering  and  Reg.  v.  Gardiner^  he  thought 
he  ought  to  receive  the  evidence. 

^  Foster  asked  his  lordship  to  reserve  a  case  for  the  considera- 
tion of  the  Court  of  Crimmal  Appeal  as  there  were  conflicting 
authorities.  His  lordship  said  he  must  decline  to  do  so,  having 
made  up  his  mind  on  the  point. 

The  evidence  of  Mr.  Scattergood  was  then  resumed.  He 
said  soft  soap  might  be  washed  from  the  mixture  of  arsenic,  so 
as  to  leave  the  arsenic  pure. 

Evidence  was  then  given  of  the  death  of  a  child  named  Fred- 
erick Cotton,  a  boy  aged  ten  years,  son  of  the  prisoner,  on  the 
10th  of  November  last;  of  the  death  of  Robert  Kobson  Cotton, 
the  prisoner's  infant,  aged  fourteen  months,  on  the  28th  of 
March;  *  and  of  a  man  named  Mattrass,  on  the  Ist  of  [403 
April,  who  then  lodged  with  the  prisoner.  They  were  all  at- 
tacked with  vomitting  and  purging,  pains  in  the  bowels,  and 
5  Eno.  Hep.]  61 
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convulsions,  and  were  all  attended  by  the  prisoner,  and  their 
food  cooked  for  them.  She  was  kind  and  attentive  to  thepi  all. 
Mattrass  paid  her  eleven  shillings  a  week  for  lodging  and 
board,  and  was  engaged  to  be  married  to  her.  A  Dr.  Kichard- 
son  attended  Mattrass,  and  visited  him  seven  days.  He  thought 
he  had  disease  of  the  kidneys  —  Bright's  disease —  and  believed 
he  died  of  disease  of  the  kidneys,  but  gave  his  certificate  that 
he  died  from  gastric  fever.  Dr.  Kilburn  attended  the  two 
children,  and  certified  that  the  elder  one  died  from  typhoid  or 
gastric  fever,  and  that  the  infant  died  from  convulsions  in 
teething.  Each  of  the  three  had  been  treated  for  the  disease 
it  was  believed  he  had.  Under  an  order  of  the  home  secretary, 
their  bodies  were  exhumed  in  September  and  October  last,  and 
portions  of  the  viscera  of  each  were  sent  to  Mr.  Scatterja^ood, 
and  in  each  he  found  traces  of  inflammation  from  irritant  poison, 
and  the  presence  of  arsenic.  In  Mattrass  he  found  seventeen 
and  a  half  grains  in  the  stomach.  His  opinion  on  these  facts 
was,  that  each  had  died  from  the  administration  of  arsenic. 
In  the  course  of  his  cross  examination  in  the  case.  Mr.  Scatter- 
good  admitted  that  soft  soap  and  arsenic  would  dry  from  expo- 
sure to  air;  that  a  heated  room  would  assist  to  dry  it,  and  that 
a  mattress,  or  any  portion  of  it,  would  absorb  moisture  from 
the  soap.  If  dry,  the  attrition  of  the  crossbars  of  the  bed  over 
one  another,  from  getting  in  and  out  of  bed,  would  be 
likelyto  cast  dry  particles  on  the  floor.  If  nearly  all  the  soft 
soap  and  arsenic  had  been  used  by  Mrs.  Dodds  on  the  bedstead, 
about  three  hundred  grains  of  arsenic  must  be  there ;  this,  by 
trampling  on  the  floor  and  on  the  carpet,  might  be  raised  as 
dust  floating  in  the  air,  and,  like  Scheeles' green  wall  papers, 
might  cause  irritation  and  dryness  in  the  ttroat  and  eyes,  and, 
by  means  of  the  lungs,  become  absorbed  into  the  system,  but 
could  not  get  into  the  contents  of  the  stomach.  No  doubt  the 
quantity  of  arsenic  was  much  greater  than  could  be  rubbed  off 
any  wall  paper. 

This  was  the  case  for  the  prosecution.  , 

His  lordship  said  there  was  no  evidence  of  the  possession  of 
any  arsenic  by  the  prisoner  before  the  death  of  the  three  per- 
sons, evidence  of  which  had  been  interposed. 

Mr.  Russell  said  the  witness  who  could  prove  this  had  just 
been  confined,  and  he  proposed  to  put  in  hev  deposition.  This 
had  been  given  in  Mattrass's  case. 

Mr.  Foster  objected. 

Pollock,  B.,  said  he  was  of  opinion  that  the  depositions 
could  not  be  put  in.  Guilty. 
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(12  Coz^  Criminal  Cases,  404.) 
Manchester,  March  31, 1873.  * 

(Before  Mr.  Baron  Pollock.) 

*R.  V.  Heseltinb.  [404 

Arton  —  24  i  25  Vict.  c.  97, ».  7  —  Indictment —  Want  of  certainty — Averment 

of  intent — JEvidenee. 

It  is  not  necessary  in  a  count  in  an  Indictment  laid  under  sect.  7  of  24  &  25  Vict, 
c  97,  to  allege  an  intent  to  defraud,  and  it  is  sufficient  to  follow  the  words  of  the 
section  without  substantively  Betting  out  the  particular  "  circumstances"  relied  on 
as  constituting  the  offense. 

Evidence  of  experiments  made  subsequently  to  the  fire  is  admisdble  in  order  to 
show  the  way  in  which  the  building  was  set  fire  to. 

James  Heseltinb  was  charged  with  arson.  There  were 
three  counts  in  the  indictment.  The  first  and  second  were 
under  sect.  8  of  25  &  26  Vict.  c.  97,  s.  1.,  and  the  third  was 
under  sect.  7  of  that  act.  The  first  count  was  for  arson  of  a 
house,  with  intent  to  defraud.  The  second  count  was  for  arson 
of  the  house  with  intent  to  injure.  The  third  count  was  for 
arson  of  certain  things  in  the  said  house  under  such  circum- 
stances as,  if  it  had  been  arson  of  the  house,  it  would  have  been 
a  felony.     There  was  no  allegation  of  intent  to  defraud. 

Leresche  and  Addisoii  were  for  the  prosecution. 

Charles  Russell^  Q.C.,  and  Hopwood  were  for  the  defense. 

The  prisoner  kept  a  grocer's  shop,  situate  at  the  corner  of 
Deansgate  and  Fleet  street,  in  Manchester.  Upon  the  day  on 
which  the  alleged  offense  took  place,  somewhere  between  ten 
and  eleven  o'clock  at  night,  an  alarm  reached  the  city  fire- 
police  station,  which  is  situated  not  very  far  from  the  shop  in 
question,  viz.,  in  Jackson's  row,  that  a  fire  was  raging.  A  num- 
ber of  the  brigade  went  to  the  spot,  and  found  the  shop  in  fiames, 
the  fire  bursting  out  from  the  top  of  the  shutters.  The  firemen 
immediately  took  such  steps  as  soon  enabled  them  to  subdue 
the  flames.  Afterwards,  Mr.  Henderson,  a  police  inspector, 
went  over  the  premises  and  examined  the  shop.  In  the  centre 
of  the  shop,  on  the  customers'  side  of  the  counter,  where  there 
was  a  pillar  which. supported  a  beam,  a  large  number  of  boxes 
were  *found,  and  particularly  a  large  wooden  one  :  this  [405 
was  all  charred  and  burnt.  The  size  of  the  box  was  about  three 
feet  by  two,  and  in  it  were  shavings,  straw,  lucifer  matches, 
paper,  chips  of  wood,  and  rubbish.  The  matches  were  not  only 
in  boxes,  but  there  were  a  great  number  of  them  loose.  On  the 
top  of  the  box  was  an  old  basket  filled  with  similar  stuff,  and 
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on  the  top  of  that  was  an  old  tub,  which  was  packed  in  like 
manner.  The  boxes  and  tub,  on  being  examined,  smelled  very 
strongly  of  paraffin  oil.  Among  the  contents  were  found  a 
number  of  candle  wicks  and  pieces  of  cotton  fabric,  which  were 
wound  in  rolls,  had  been  lighted  at  each  end,  and  were  saturated 
whh  paraffin  oil.  Whilst  Mr,  Henderson  and  Superintendent 
Tozer  were  on  the  premises  prisoner  walked  in,  and  from  some- 
thing which  Henderson  said  to  Mr.  Tozer,  the  latter  drew  pri- 
soner into  an  adjoining  room,  where,  in  answer  to  a  question, 
he  said  the  box  which  had  been  found  had  been  packed  ready 
to  be  dispatched  to  a  customer.  Henderson  then  stepped  in, 
and  said,  "  Would  you  mind  telling  me  who  the  customer  is, 
Mr.  Heseltine?"  Prisoner  replied,  "Yes;  the  customer  lives 
in  Yorkshire.''  Henderson  then  further  questioned  him,  and, 
in  answer,  he  said  the  parcel  was  for  his  father,  who  lived  at 
Snapes  Castle,  Bedale,  Yorkshire.  His  father  had  written  for 
it,  but  he  had  burned  the  letter.  He  never  kept  letters  from 
home.  He  had  made  no  invoice  of  the  contents  of  the  box,  but 
he  knew  generally  what  it  contained.  He  was  not  aware  that  ho 
was  insured ;  he  might  have  thought  so.  It  was  not  his  shop, 
he  was  only  a  servant  there  for  his  brother,  who  was  in  York- 
shire, and  had  been  in  Manchester  only  for  about  two  months. 
His  brother  paid  him  one  pound  a  week  for  his  services.  His 
brother  suffered  very  much  from  bad  health,  and  was  not  able 
to  be  in  Manchester  much.  During  the  conversation  prisoner's 
brother  Henry  came  in,  and  prisoner  and  his  brother  were  in- 
formed that  they  would  have  to  be  taken  into  custody  on  sus- 
picion of  having  set  fire  to  the  shop.  Prisoner  then  said  he  had 
been  to  the  circus,  and  left  the  shop  about  halfpast  eight  o'clock. 
He  went  to  the  circus  to  meet  some  friends  by  appointment. 
Henderson  remarked  that  prisoner  was  the  last  person  seen  on 
the  premises,  and  that  he  locked  the  shop  up.  Prisoner  ac- 
quiesced in  this,  and,  in  answer  to  a  question,  said  he  did  not 
keep  paraffin  oil  in  the  shop,  and  that  he  could  not  account  for 
the  smell.  Afterwards,  alongside  the  large  box,  a  number  of 
smaller  ones,  tea  boxes,  were  found.  Some  of  them  were  filled 
with  chips  and  rubbish,  and  some  were  filled  with  tea.  Next 
day,  when  the  house  and  shop  were  gone  over,  the  amount  of 
stock  and  furniture  was  found  to  be  exceedingly  small,  the 
valuation  not  reaching  more  than  300/.  In  July,  1871,  prisoner 
effected  a  policy  with  the  Royal  Insurance  Company  for  600f., 
and  the  last  premium  he  paid  was  in  July,  1872.  The  policy 
was  effected  for  100/.  on  the  household  goods,  and  lOOL  on  the 
trade  fixtures,  and  400/.  on  stock,  &c.  Some  invoices  half 
burned  were  found  in  the  shop,  and  they  were  mostly  made  out 
406]  to  John  *IIeseltine.     Two  bills  of  exchange  were  foand. 
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which  had  been  drawn  upon  and  accepted  by  J.  W.  Ueseltine; 
and  Mr,  Henderson  had,  since  the  occurrence,  ascertained  that 
the  name  of  the  prisoner  was  James  "Whetton  Heselline.  Mr. 
Elenderson,  in  cross-examination  by  Russell,  said  he  had  made 
inquiries,  and  had  found  that  prisoner's  father  did  live  at  Snape 
Castle,  and  that  he  was  a  farmer.  lie  also  ascertained  that  pri- 
soner's brother  had  been  ill  just  before  the  fire,  but  he  had  not 
ascertained  that  he  had  been  at  the  shop  in  question.  He  had 
found  out  the  prisoner's  brother's  name  was  John,  and  that  he 
was  a  draper,  carrying  on  business  at  Bedale,  Yorkshire.  John 
Moulton,  a  fireman,  deposed  to  finding  that  the  greatest  amount 
of  fire  was  in  the  centre  of  the  shop.  He  asked  prisoner  how 
the  box  came  to  be  in  the  middle  of  the  shop  filled  with  matches, 
and  he  replied  that  it  had  come  in  that  day.  Mr.  Superintendent 
Tozer,  of  the  Manchester  fire  brigade,  said  that,  on  arriving  at 
the  shop  on  the  night  of  the  fire,  at  about  thirty-five  minutes 
past  ten  o'clock,  he  found  in  the  centre  of  the  floor  a  box,  con- 
taining a  basket  and  a  tub,  a  quantity  of  shavings,  some  saw- 
dust, a  great  quantity  of  lucifer  matches,  some  in  boxes  and 
some  loose,  and  several  small  bundles  consisting  of  candlewick 
and  calico  pinned  together.  The  contents  of  the  box  were 
saturated  with  paraffin.  William  Thompson,  a  chemist  in  the 
employ  of  Professor  Calvert,  said  that  he  had  examined  several 
bundles  which  had  been  given  to  him  by  Badley.  They  were 
all  soaked  with  mineral  oil  and  grease.  The  first  parcel  con- 
tained pieces  of  cloth  and  candlewicks.  It  was  then  proposed 
by  the  prosecution  to  give  evidence  of  certain  experiments  made 
by  Superintendent  Tozer,  of  the  fire  brigade,  with  a  view  of 
showing  the  manner  in  which  the  house  was  set  on  fire;  these 
experiments  were  made  with  candles  of  different  lengths,  pre- 
pared similarly  to  the  candle  ends  found  in  the  debris  of  the  fire ; 
and  their  object  was  to  support  the  theory  of  the  prosecution 
that  the  fire  had  been  planned,  and  everything  set  in  train  by 
the  prisoner  for  its  breaking  out  at  the  hour  it  did  before  he 
left  the  house. 

Charles  Jiussell  objected  to  such  evidence  being  admitted. 
But  Pollock,  B.,  ruled  that  it  might  be  admitted.  The  evidence 
was  then  given.     This  closed  the  case  for  the  prosecution. 

Charles  Russell  now  contended  that  the  indictment  ought  to 
have  averred  how  and  in  what  manner  the  circumstances  charged 
in  the  count  in  question  arose;  it  was,  therefore,  bad  for  want 
of  certainties.  There  was  also  no  allegation  of  intent  to  de- 
fraud :  the  count  was  bad  on  this  ground  also. 

Leresche  said,  it  appeared  to  him  the  question  on  the  third 
count  was  raised  as  a  purely  speculative  question.  The  evidence 
was  distinct  on  the  first  and  second  counts  of  the  actual  settins: 
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fire  to  the  building  itself.  "With  regard  to  the  third  count,  he 
407]  *contended  that  it  distinctly  set  forth  the  offense  sufli- 
cieut  for  the  purpose  of  the  act.  His  lordship  said  he  would 
consult  with  Mr.  Justice  Archibald,  who  was  sitting  in  the 
other  court,  on  this  matter,  and  retired  for  that  purpose.  On 
returning  into  court,  he  said  Mr.  Justice  Archibald  agreed  with 
him  in  thinking  that  the  count  was  good.  He  proposed  that 
the  evidence  for  the  defense  should  be  called,  after  which  tlie 
jury  could  find  upon  each  count.  Not  Guilty, 


COURT  OF  QUEEN'S  BENCH. 

Thursday,  May  8, 1878. 
[12  Cox's  Criminal  Cases,  407.] 

Reg.  (on  the  prosecution  of  J.  C.  Graves)  v.  Aunger. 

ijibel  —  Criminal  information — Duty  of  relator  to  negaiice  speeijU  charge — 

General  denial. 

Where  newspaper  articles  charged  the  relator  with  partiality  from  political 
motives,  in  the  manner  in  which  he  discharged  his  duties  as  presiding  officer  at 
an  election  for  members  of  a  school  board,  and  mentioned  a  specific  Instance  where 
he  had  rejected  the  vote  of  a  duly  quaUfied  female  voter,  who  was  politically  op- 
posed to  him,  though  the  relator  in  his  affidavit  denied  generally  the  truth  of  all 
the  charges,  and  also  denied  that  he  refused  any  voter  on  political  or  improper  or 
illegal  considerations,  or  prevented  directly  or  indirectly  any  voter,  who  was  legally 
qualified  to  vote  and  who  observed  the  prescribed  regulations,  from  voting,  or  put 
any  obstacles  in  the  way,  or  did  anything,  at  any  time,  calculated  improperly  to 
affect  the  election  of  any  particular  candidate. 

The  court  discharged  a  rule  nisi  for  a  criminal  information  which  had  been  ob- 
tained against  the  publisher  of  the  newspaper,  because  the  relator  had  not  nega- 
tived specifically  the  charge  made  against  him  as  to  the  rejection  of  the  female 
voter's  vote. 

In  this  case  a  rule  nisi  had  been  obtained  by  Sir.  J.  B.  Kars- 
lakCy  Q.  C,  calling  upon  Edmund  Aunger  to  show  cause  why 
a  criminal  information  should  not  be  exhibited  against  him  for  • 
certain  libels  upon  John  Coupland  Graves,  the  relator,  con- 
tained in  articles  published  in  a  newspaper  belonging  to  the 
said  Edmund  Aunger. 

408]  *It  appeared  from  the  affidavits  that  the  relator,  John 
Coupland  Graves,  was,  on  the  14th  Aug.,  1872,  elected  an  al- 
derman for  the  St.  Aubyn  ward  of  the  borough  of  Devonport, 
and  has  since  acted  as  alderman  within  that  borough.  On  the 
Ist  Nov.,  1872,  an  election  of  a  town  councillor  for  the  St 
Aubvn  ward  of  the  borough  took  place,  and  Mr.  Graves  pre- 
sided at  the  polling  station  of  the  ward  at  the  Town  HaU.  On 
the  9th  Nov.,  1872,  there  appeared  in  The  Western  Globe  new». 
paper,  of  which  Mr.  Aunger  is  the  proprietor,  the  following 
paragraph  with  reference  to  the  election  : 
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St.  Aabyn  Ward  was  contested  in  a  manner  worthy  of  the  objects  which  prompted 
to  action.  With  a  perfectly  new  candidate,  only  issuins:  his  address  to  the  electors 
four  or  five  days  before  the  election,  the  ward  .was  so' ably  worked  as  to  bring  the 
candidate  within  four  votes  of  an  old  politician  councillor,  versed  in  all  the  arts  of 
radical  tactics.  There  was  also  the  disadvantage  of  putting  forward  one  candidate 
only.  Nor  do  we  think  it  exactly  in  place  for  a  presiding  alderman,  in  addition  to 
his'iegitimate  duties,  to  be  writing  and  sending  out  circulars  to.the  voters  in  the 
ward  of  which  he  is  chairman,  to  induce  his  party  to  vote.  ■  Has  not  the  presiding 
alderman  enough  to  do  without  thus  acting  the  partisan  in  the  way  indicated  ? 
and  is  not  such  conduct  sufficient  to  raise  suspicion  as  to  the  impartiality  which  a 
presiding  officer  ought  to  maintain  in  discharging  the  duties  of  his  office  ? 

On  the  6th  Dec,  1872,  an  election  of  a  member  for  the  school 
board  of  the  borough  of  Devonport  was  held,  at  which  Mr. 
Graves  presided  at  the  polling  station,  in  the  Town  Hall.  On  the 
14th  Dec.  in  the  same  year,  there  appeared  in  The  Western  Globe 
an  article  commenting  on  the  manner  in  which  the  election 
took  place.     The  following  was  the  article  : 

R.\DiCALB  AS  Presiding  Aldermen. 

Nothing  could  more  forcibly  prove  the  necessity  of  putting  men  of  irreproach- 
able character  into  public  offices  than  the  conduct  of  certain  individuals  in  Devon- 
])ort  during  the  recent  school  board  election.  Incidents  which  we  are  about  to 
n«)tice  would  never  occur  but  that  men  are  put  into  office,  not  for  moral  worth, 
but  for  the  political  services  they  have  rendered  their  party.  It  is  with  pride  we 
make  the  contrast  between  the  two  political  parties ;  and,  speaking  locally,  we 
can  say  that  the  conservatives  of  Devonport  would  be  ashamed  to  do  the  mean  and 
dirty  tricks  which  the  radicals  are  constantly  perpetrating.  At  the  late  municipal 
elections  we  had  occasion  to  call  attention  to  the  conduct  of  a  presiding  alderman, 
but  mild  remonstrances  a])pear  to  be  of  no  avail.  Radicals  can  seldom  be  put  to 
tlie  blush  unless  their  conduct  is  stigmatized  to  the  full  extent  which  it  deserves. 
On  the  1st  Nov.  last  the  same  presiding  alderman  of  whom  we  now  complain, 
while  supposed  to  be  attending  to  the  duties  of  his  office,  was  constantly  sending 
out  letters  and  notes  to  voters  of  the  ward,  the  contents  of  which  none  but  hi^own 
party  knew.  It  might  be  as  to  how  the  voting  was  proceeding  or  influencing  votes 
in  some  way  or  other.  To  say  the  least  of  such  proceedings,  they  are  in  utter 
contravention  of  the  law ;  and  the  man  in  such  a  responsible  position  who  has 
been  once  guilty  of  this  conduct  ought  not  to  be  appointed  to  such  duties  again. 
On  Friday  last,  the  day  of  the  election  of  a  member  for  the  school  board,  the  same 
presiding  officer,  who  was  joined  by  an  accomplice,  rejected  the  vote  of  a  female, 
and  compelled  her  to  leave  the  polling  booth.  Having  more  spirit  than  many 
ladies  she  repaired  to  the  residence  of  a  friend  of  the  candidate  for  whom  she  in- 
tended to  vote.  He  returned  with  her  to  the  booth  ;  she  insisted  on  the  vote  being 
taken,  which  was  then  done.  We  need  scarcely  say  that  the  voter  was  politically 
opposed  to  the  views  of  the  presiding  officer.  There  is  reason  to  suppose  that  many 
other  votes  were  rejected  in  the  same  way,  the  parties  perhaps  not  knowing  by 
what  means  to  obtain  redress.  As  we  have  before  stated,  a  clear  case  of  this  kind, 
such  as  we  are  enabled  now  to  produce,  ought  to  be  sufficient  ever  afterwards  to 
preclude  the  same  official  from  presiding  on  a  similar  occasion.  Several  obstacles 
were  thrown  in  the  way  of  opponents  voting  at  other  polling  booths,  which  renders, 
it  difficult,  if  not  almost  an  impossibility,  for  a  hostile  candidate  to  succeed,  when 
the  polling  booths  are  presided  over  by  an  unprincipled  man. 

♦The  paper  of  contents  of  The  Weslem  Globe  of  the  same  [409 
day  contained,  amongst  other  items,  one  in  these  words :  "  Kad- 
icals  as  presiding  aldermen.  Trickery  at  polling  booths."  On 
the  2 J  St  Dec,  1872,  there  appeared  in  The  Western  Globe  a  letter 
in  the  following  words : 
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To  the  editor  of  The  Western  Olobe.  Sir, — It  does  eeem  a  ridiculouB  thing  for 
the  ratepayers  of  Devonport  to  pay  a  clerk  a  large  salary  for  legal  advice,  and 
when  such  a  person  is  called  on  to  give  that  advice,  or  to  speak  plainer,  when  he 
is  asked  to  give  his  opinion  (as  Mr.  Venning  was  last  week  on  a  most  simple  point 
of  law,  viz.,  whether  or  not  the  ratepayers  of  Devonport  are  bound  to  elect  a 
certain  public  officer — I  need  hardly  say  that  we  have  too  many  of  them  already) 
he  either  will  not  or  cannot  (pe^aps  the  latter)  give  the  answer  required.  Mr. 
Anstey's  straightforward  question  deserved  equally  as  straightforward  an  answer, 
instead  of  an  evasive  reply,  and  that  too  by  a  person  of  whom  the  councillors  hear 
quite  enough,  and  who,  if  he  had  to  come  to  the  ratepayers  to  be  elected  to  the 
office  he  at  present  holds,  would  stand  as  much  chance  of  election  as  *'  Van 
Dagrum  ;  "  I  refer  to  Mr.  J.  W.  W.  Ryder.  It  seems  that  that  gentleman  acts  as 
attorney  or  counsel,  or  as  the  local' papers  nominally  style  him,  "lord  chancellor" 
for  certain  public  offices  connected  with  this  town.  He  must  be  a  very  libeYal 
minded  man,  more  so  than  I  should  have  thought,  to  throw  away  all  his  talent 
for  the  benefit  of  other  men's  pockets ;  for  I  can  assure  you  the  rads  think  him  a 
great  lawyer.  The  result  of  the  last  council  meeting  on  the  whole  is  but  one 
more  instance  of  the  exposure  the  radicals  have  submitted  themselves  to  in  the 
eyes  of  the  ratepayers,  as  being  incompetent  to  deal  with  the  affiiirs  of  the  town 
honestly  and  fairly.  Another  proof  of  that  was  shown  us  by  the  exposure  of  tlie 
conduct  of  Alderman  Graves  (who  knows  more  about  drapery  than  the  Ballot 
Act),  of  Wesleyan  schoolroom  notoriety,  in  refusing  to  take  the  vote  of  a  supporter 
of  Mr.  Aunger  at  the  late  school  board  election.  I  should  have  thought,  after  the 
severe  rubbing  the  radicals  received  on  the  Ist  Nov.  last,  they  would  not  have 
tried  to  make  matters  worse  for  themselves ;  but  they  have  done  so ;  and  let  me 
tell  them  that  the  1st  Nov.,  1878,  will  show  a  majority  of  conservatives  in  the  council, 
when  no  notice  will  be  taken  of  the  mayor's  sntibbing  remarks,  when  the  affairs 
of  the  town  will  be  managed  by  honest,  trustworthy,  and  impartial  men,  and  when 
the  ratepayers*  money  will  be  expended  usefully  and  economically.  One  word 
more  ana  I  have  done.  I  hope  if  the  town  council  can't  get  advice  from  their  clerk 
when  they  want  it,  they  would  do  the  same  as  a  private  firm  would  under  similar 
circumstances,  and  that  is  employ  some  one  that  can  and  will.  I  remain,  Your 
obedient  servant,  —  Ratepayer. 

Mr.  Graves,  in  his  affidavit,  on  which  the  rule  nisi  had  been 
obtained,  as  to  the  allegations  of  misconduct  in  each  of  the  pub- 
lications above  set  out,  stated  as  follows : 

It  is  wholly  and  entirely  untrue  that  during  the  time  I  was  presiding  [at  the 
election  referred  to  in  the  publication  of  the  9lh  Nov.,  1872J,  I  was  either  writing 
or  sending,  or  causing  to  be  written  or  sent,  any  letter  or  circular  to  the  voters  of 
the  ward  of  St.  Aubyn  to  induce  them  to  vote,  or  that  I  acted  the  partisan  in  the 
way  indicated  in  the  said  paragraph,  or  in  any  other  way,  nor  did  I  in  any  way 
conduct  myself  otherwise  than  witn  entire  impartiality  at  the  said  election  in  diA- 
charging  the  duties  of  my  said  office  at  the  said  election. 

All  and  every  the  charges  and  imputations  against  me  contained  in  the  said  para- 
graph are  wholly  untrue. 

Throughout  the  election  I  acted  according  to  the  best  of  my  judgment,  and  ac- 
cording to  what  I  then  believed  and  still  believe  to  have  been  my  public  duty.  I 
had  no  interest  whatever  in  the  result  of  the  said  election,  and  no  bias  or  cause  of 
bias  in  my  mind  for  or  against  any  of  the  candidates  at  the  same,  and  I  did  not  at 
any  Ume  do  anything  calculated  improperly  to  affect  the  election  of  any  particular 
candidate. 

As  to  the  publication  of  the  14th  Dec,  1872,  the  affidavit  of 
Mr.  Graves  stated  as  follows  : 

I  was  not  constantly  sending  out  letters  and  notes  to  voters  of  the  said  C^owanoe 
ward  at  the  said  school  board  election,  in  order  to  tell  them  how  the  voting  was 
proceeding,  or  to  Influence  their  votes  in  any  way,  nor  did  I  send  out  any  letters 
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or  notes,  either  to  tell  the  voters  how  the  voting  was  proceeding,  or  to  influence 
their  votes.  I  did  not  at  any  time  improperly  influence  or  attempt  to  influence 
votes  at  *the  said  election  for  a  member  of  the  said  school  board,  nor  did  I  [410 
at  such  election  refuse  any  votes  on  political,  or  improper,  or  illegal  considerations, 
nor  did  I  prevent  directly  or  indirectly  any  voter  who  was  legally  qualified  to  vote, 
and  who  observed  the  prescribed  regulations,  from  voting  at  such  election,  nor 
did  I  directly  or  indirectly  put  any  obstacles  in  the  way  of  any  voters  voting  at 
such  election. 

Throughout  the  said  election  for  the  school  board  of  the  borough  of  Devonport, 
I  acted  according  to  the  best  of  my  judgment,  according  to  what  I  then  believed 
and  still  believe,  to  have  been  my  public  duty,  I  had  no  interest  whatever  in  the 
result  of  the  said  election,  and  no  bias  or  cause  of  bias  in  my  mind  for  or  against 
any  of  the  candidates  at  the  same,  and  I  did  not  at  any  time  do  anything  calculated 
improperly  to  affect  the  election  of  any  particular  candidates. 

All  and  every  of  the  said  charges  and  imputations  against  me,  contained  in  the 
said  last  mentioned  article  are  wholly  untrue. 

The  affidavit  contained  a  denial  in  similar  terms  of  the  charge 
contained  in  the  letters,  signed  "Ratepayer,"  which  had  been 
published  in  The  Western  Globe.  Mr.  Aunger  filed  the  follow- 
ing affidavit,  sworn  by  himself,  in  reply : 

I  am  the  secretary  of  the  Conservative  Association  of  the  borough  of  Devonport., 
a  member  of  the  town  council,  and  one  of  the  local  commissioners  for  the  said 
borough. 

John  Coupland  Graves  is  one  of  the  most  active  members  of  the  Liberal  Assodsr 
tion  for  the  said  borough,  and  states  publicly  that  he  is  a  nonconformist,  and  takes 
a  very  prominent  part  in  a|l  the  public  and  political  meetings  in  Devonport. 

Previous  to  the  1st  Nov.  last  the  said  John  Coupland  Graves,  knowing  I  was 
secretary  to  the  Devonport  Conservative  Association,  called  at  my  house  with  a 
view  to  effect  certain  compromises  in  reference  to  the  then  approaching  municipal 
elections,  and  we  discussed  the  subject  freely. 

On  the  1st  Nov.,  1872,  being  the  day  of  the  municipal  elections,  the  said  John 
Coupland  Graves  was  the  presiding  alderman  for  St.  Aubyn  ward,  and  during 
the  time  he  was  so  presiding  several  complaints  were  communicated  to  me,  as 
the  secretary  of  the  Conservative  Association,  that  the  said  John  Coupland  Graves, 
whilst  taking  the  voting  papers  from  the  burgesses,  was  constantly  writing  notes, 
taking  them  out  of  the  room,  and  sending  them  away,  and  from  the  fact  of  his 
being  known  as  an  unusually  strong  partisan,  the  secretary  of  the  said  ward  and 
the  agents  of  the^conservative  candidates,  who  were  in  the  polling  room  during  the 
time  of  election,  considered  such  conduct  highly  indiscreet,  and  calculated  to  p  e* 
judice  the  interests  of  the  conservative  party,  and  in  opposition  to  the  spirit  of  the 
Parliamentary  and  Municipal  Elections  Act. 

In  consequence  of  the  complaints  of  the  conservative  secretary  of  the  said  ward, 
and  the  agents  appointed  by  the  conservative  candidatos,  and  statements  made  to 
me  by  various  other  persons,  I  permitted  the  publication  of  the  article  referred  to 
in  the  third  paragraph  of  the  affidavit  of  the  said  John  Coupland  Graves,  fully 
believing  the  statements  contained  therein  were  true,  and  I  deny  that  the  said 
article  was  inserted  in  the  said  newspaper  with  any  malicious  feeling  whatever 
against  tiie  said  John  Coupland  Graves.  It  appeared  to  me,  however,  that  the 
conduct  of  the  said  John  Coupland  Graves,  as  reported  to  me,  constituted  a  legiti- 
mate subject  of  comment  on  the  part  of  a  pubic  journalist. 

Previous  to  the  6th  Dec.,  1872, 1  was  a  candidate  to  fill  a  vacancy  in  the  school 
board  of  Devonport,  and  during  my  candidature  I  was  opposed  most  energetically 
by  the  said  John  Coupland  Graves.  I  held  several  meetings  in  the  borough  for  the 
purpose  of  making  my  views  on  the  subject  of  education  in  public  elementary 
schools  known,  and  having  previously  obtained  permission  of  the  Wesleyan 
ministers  and  trustees  to  hold  one  of  such  meetings  in  one  of  tl^eir  schoolrooms,  I 
publicly  advertised  that  such  a  meeting  would  be  held.  On  the  evening  of  the 
meeting  ^e  said  John  Coupland  Graves  attended  with  others,  and  at  the  time  of 
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the  commeucement  of  the  meeting  he  endeavored  to  prevent  it  being  held,  bj 
stating  pubUclj  I  had  obtained  possession  of  tlie  room  by  false  representations,  and 
was  not  j  ustified  in  making  any  statements  there.  The  said  John  Ooupland  (J  raves 
obstructed  the  proceedings  of  tlie  meeting,  and  great  confusion  took  place.  Amongst 
other  things  the  said  John  Coapland  Graves  publicly  stated  that  Mr.  Walters  (one 
of  the  trustees)  had  been  to  my  house,  and  told  me  I  had  obtained  the  room  under 
false  pretenses,  which  statement  is  untrue,  as  will  appear  on  reference  to  the 
affidavit  of  the  said  Mr.  Walters  sworn  in  this  matter. 

411]  *The  statements  in  question,  with  many  others  of  a  similar  character,  were 
printed  in  a  handbill  (a  copy  of  which  is  now  produced  and  shown  to  me,  marked 
with  the  letter  "  A  ")  which  was  posted  about  the  town  of  Devonport,  for  the  pur- 
pose of  injuring  me  and  damaging  my  prospect  of  being  elected  a  member  of  the 
school  board. 

The  election  of  a  member  of  the  school  board  took  place  the  6th  Dec.,  1873,  when 
the  said  John  Coupland  Graves  was  appointed  to  preside  over  Clowance  ward ,  as 
returning  officer,  although  he  was  not  at  that  time  presiding  alderman  for  any 
ward  in  the  borough.  During  this  election  complaints  were  made  to  me  by  my 
agents  and  others  that  the  said  John  Coupland  Graves  had  refused  to  record  the 
vote  of  a  duly  qualified  burgess,  and  having  reason  to  believe  that  such  was  the 
case,  I  made  inquiry,  when  I  found  that  the  said  John  Coupland  Graves  had  re- 
jected such  a  vote, 'but,  on  being  remonstrated  with,  subsequently  recorded  it.  On 
tlie  following  Thursday  (Dec.  13),  a  meeting  of  the  town  council  was  held,  when 
1  asked  for  an  explanation  of  the  conduct  of  the  said  John  Coupland  Graves,  but 
my  questions  were' ruled  out  of  order,  and  the  said  John  Coupland  Graves  did  not 
make  any  reply  to  my  statements. 

'i'he  paragraph  referred  to  in  the  eighth  paragraph  of  the  affidavit  of  the  said  John 
Coupland  Graves  was  written  without  any  malicious  feeling  whatever  towards  him, 
and  the  remarks  contained  in  the  article  published  on  the  14th  Dec.,  were  mostly 
of  a  general  character,  and  such  expression  as  *'  disreputable  persons  "  were  in- 
tended to  apply  in  general  terms  to  the  speakers  at  a  meeting  held  on  the  5th 
Dec.,  by  the  supporters  of  Mr.  Mitchell,  a  candidate  for  the  office  of  member  of  the 
Devonport  school  board.  At  the  meeting  at  which  the  said  John  Coupland  Graves 
was  present  and  took  part,  one  of  the  speakers,  a  Mr.  McKay,  descril^d  me  as  not 
fit  to  sit  with  gentlemen  on  the  school  board.  Another  speaker,  Mr.  J.  W.  W. 
Ryder,  stated  he  had  never  known  me  to  make  a  practical  suggestion  for  the  benefit 
of  the  ratepayers ;  I  was  a  man  entirely  unworthy  the  confidence  of  the  ratepayers, 
and  certainly  not  the  man  to  sit  with  gentlemen  on  the  school  board.  The  chair- 
man also  remarked  that  the  town  council  of  Devonport  was  a  respectable  body  with 
one  exception,  and  that  exception  was  myself  (the  said  Edmund  Aunger).  The 
said  John  Coupland  Graves  also  spoke  at  the  said  meeting,  and  said  he  fully  en- 
dorsed all  the  previous  speakers  had  said. 

In  consequence  of  these  remarks  made  at  the  meeting  of  the  5th,  there  was 
published  on  the  following  day,  in  a  paper  called  Tfie  Devonport  Independent,  an 
article  under  the  head  of  School  Board  Elections,  in  which  appeara  the  following : 
'*  On  the  side  of  the  denominationalists  Mr.  Aunger  was  selected  as  the  candidate. 
The  precise  manner  of  the  selection,  however,  was  not  made  very  clear,  and  a  few 
mistrusted  its  straightforwardness,  and  disapproved  of  the  man  selected.  Mr. 
Aunger  gave  the  war  whoop,  and  began  to  stump  the  wards.  He  first  appeared 
at  the  Morice  street  Wesleyan  schoolroom,  where,  to  say  the  least,  a  very  smoky 
efibrt  was  made  to  get  the  support  of  the  Wesleyans.  He  was  taken  down  con- 
siderably more  tluin  a  peg,  and  administered  a  very  severe  rebuke,  not  merely  in 
regard  to  the  caU  of  that  particular  meeting,  but  to  the  presumption  of  coming 
forward  at  all  as  a  candidate,  and  especially  to  represent  the  more  religious  and 
respectable  portion  of  the  community.  Never  in  the  world  was  a  man  placed  in 
a  more  ignoble  position.  Never  had  a  man  a  more  withering  and  contemptuous 
snubbing.  It  would  have  been  a  mortal  blow  to  the  life,  much  more  to  the  can- 
didature, of  any  man,  whose  dignity,  self-respect,  conscience  and  principles,  are 
not  encased  in  a  pretty  thick  shield,  through  which  no  contempt  could  penetrate." 

From  the  date  of  the  publication  of  the  articles  referred  to  in  the  third  and  eighth 
paragraphs  of  the  affidavit  of  the  said  John  Coupland  Graves,  down  to  the  dOth  Jan. 
last,  I  had  not  the  slightest  intimation  from  the  said  John  Coupland  Graves,  or  any 
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one  on  his  behalf,  that  he  considered  the  said  articles  in  anyway  reflected  on  his 
character,  or  that  he  supposed  he  was  in  anyway  inj  ured  by  them,  ki  fact  the  first 
intimation  I  received  was  through  reading^  in  the  newspapers  of  the  application  be 
had  made  to  the  court  for  a  rule  to  show  cause  why  a  criminal  information  should 
not  be  filed  a^nst  me. 

With  reference  to  paragraph  12  of  the  affidavit  of  the  said  John  Coupland  Graves. 
I  say  that  the  letter  therein  referred  to  was  inserted  by  the  printer  witliout  my 
knowledge,  and  I  only  became  aware  of  the  contents  whilst  the  paper  was  being 
printed.  As  soon  as  my  attention  was  called  to  it  I  had  the  contents  altered  by 
the  omission  of  the  entire  paragraph  referring  to  Mr.  Graves.  This  I  did  from  a 
desire  not  to  allow  any  further  reference  to  the  elections  to  be  made,  as  I  con- 
sidered the  elections  being  over  the  matter  should  be  allowed  to  drop. 

Another  affidavit  filed  in  opposition,  that  of  Fanny  Willian.s, 
♦stated  that  she  was  one  of  the  burgesses  of  St.  Aubyn  [41 2 
ward,  in  the  borough  of  Devonport;  that  at  the  municipal  elec- 
tion on  the  Ist  Nov.,  1872,  she  attended  at  the  polling  booth  f4»r 
the  said  ward,  and  tendered  her  vote  to  John  Coupland  Graves, 
who  there  acted  as  presiding  alderman,  and  who  positively  re 
fused  to  receive  her  vote,  although  she  was  legally  qualified  tc» 
vote,  which  qnalification  she  subsequently  used  by  voting  fin- 
Mr.  Mitchell,  a  candidate  for  membership  of  the  school  board, 
on  which  occasion  no  objection  whatever  was  taken  to  her  vote; 
that  the  said  John  Coupland  Graves  knew  her  personall}',  and 
knew  that  she  was  opposed  to  him  in  all  political  matters ;  that 
no  change  had  taken  place  with  reference  to  her  qualification 
as  a  burgess,  and  that  both  elections  were  conducted  upon  the 
same  roll  or  list  of  burgesses.  A  further  affidavit,  that  of  Jane 
Treleaven  Tippett,  stated  that  she  was  one  of  the  burgesses  of 
Clowauce  ward ;  that  on  the  6th  Dec,  1872,  the  day  of  the  elec- 
tion of  a  member  of  the  school  board,  she  attended  at  the  polling 
booth  of  the  said  ward,  for  the  purpose  of  voting  for  Mr.  Aun- 
ger,  who  was  one  of  the  candidates ;  that  Mr.  John  Coupland 
Graves,  who  then  acted  as  returning  officer,  said  on  her  enter- 
ing the  booth,  "The  name?"  and,  as  he  did  not  say  "your 
name,''  she  thought  he  meant  the  name  of  the  candidate  for 
whom  she  intended  to  vote;  and  she  replied  "  Aunger"  as  dis- 
tinctly as  possible;  that  he  immediately  replied,  "There  is  no 
such  name,  and  you  are  not  entitled  to  vote ;  '^  that  she  then 
luft  the  booth  and  made  inquiries,  and  having  procured  a  bur- 
gess list  took  it  with  her  again  into  the  polling  booth,  and 
pointed  out  her  name  to  the  said  John  Coupland  Graves,  who. 
after  some  hesitation,  received  her  vote;  that  she  was  well  known 
iu  the  Clowance  ward,  and  never  had  any  trouble  in  recording 
her  vote  on  a  former  occasion  ;  that  she  believed  that  the  said 
John  Coupland  Graves  knew  when  she  said  "  Aunger  "  that 
she  referred  to  the  candidate's  name,  and  not  to  her  own,  as  she 
was  an  opponent  of  the  political  party  of  which  the  said  John 
Coupland  Graves  was  an  active  member,  and  that  he  must  have 
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been  well  aware  that  she  was  qualified  to  vote  at  the  said  elec- 
tion ;  that  she  has  since  heard  of  persons  who  mentioned  the 
cundidate's  name  instead  of  their  own  at  the  various  polling 
booths,  but  whose  votes  were  never  refused  on  that  ground  ; 
that  from  the  hasty  and  abrupt  answer  of  the  said  John  Coup- 
land  Graves  towards  her  she  believed  he  intended  taking  ad- 
vantage of  her  mistaking  his  question,  and  did  not  intend  to 
record  her  vote.  Other  affidavits  filed  in  opposition  related  to 
the  other  matters  referred  to  in  the  affidavit  of  Mr.  Aunger 
above  set  forth, 

H.  James^  Q.C.,  and  Finder  showed  cause  against  the  rule,  and 
contended  that  there  was  nothing  in  the  article  published  on 
the  9th  Nov.  to  justify  the  court  in  granting  a  criminal  informa- 
tion. 

[Blackburn,  J.  That  might  be  so  if  the  article  of  the  9th 
Nov.  stood  alone ;  but  in  the  subsequent  articles  a  specific  and 
very  grave  charge  is  made.] 

A  specific  charge  is  contained  in  *later  articles  that  Mr.  [413 
Graves  rejected  the  vote  of  a  workman  who  was  duly  qualified 
to  vote,  and  who  was  opposed  to  his  political  views.  To  that 
specific  charge  Mr.  Graves  gives  no  specific  denial  in  his  affi- 
davit, but  only  a  general  one,  and  that  is  not  sufficient  where  a 
relator  asks  the  interposition  of  this  court  in  his  favor,  by  grant- 
ing a  criminal  information.  As  to  the  last  publication  complained 
of,  the  paper  in  which  it  was  contained  was  suppressed  by  Mr. 
Aunger  as  soon  as  he  was  made  acquainted  with  its  contents, 
and  an  apology  was  made  to  the  relator  for  it,  before  any  pro- 
ceedings were  instituted  on  his  behalf. 

Sir  J.  -B.  Karslake^  Q.C.,  and  Charles  in  support  of  the  rule 
were  directed  to  confine  their  attention  to  the  question,  whether 
the  relator  had  or  had  not  brought  fully  before  the  court  all  the 
facts  connected  with  the  charge  of  rejecting  the  woman's  vote. 
They  contended  that  a  sufficient  denial  was  given  to  the  charge 
by  the  words  of  the  relator's  affidavit,  that  he  "  did  not  refuse 
any  votes  on  political,  or  improper,  or  illegal  considerations," 
or  *^  prevent  directly  or  indirectly  any  voter  who  was  legally 
qualified  to  vote,  and  who  observed  the  prescribed  regulations, 
from  voting,"  or  "  directly  or  indirectly  put  any  obstacles  in 
the  way  of  any  voters  voting  "  at  the  election.  [Blackburn,  J. 
But  the  charge  made  against  him  mentions  a  specific  instance 
to  which  he  does  not  allude.]  The  sting  of  the  charge  is  that 
he  acted  from  political  and  corrupt  motives,  and  he  denies  that 
in  any  particular  instance  he  did  so.  [Blackburn,  J.,  referred 
to  Rex  V.  HasxveU  and  Bate  (1  Doug.,  387),  where  there  was  a 
charge  of  treason  made  against  the  Duke  of  llichmond,  and  the 
duke  having  made  an  affidavit  stating  generally  that  the  charges 
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were  false,  scandaloaB,  and  maliciouSy  one  of  the  judges  (WilleB, 
J.),  said  he  did  not  see  how  the  court  could  make  any  distinc- 
tion between  the  duke  and  the  lowest  individual,  and  that  there 
must  be  a  specific  denial  of  the  particular  charges ;  and  the 
duke  was  compelled  to  file  another  afiidavit  denying  the  charges 
specifically.]  If  the  afiidavit  of  the  relator  is  insufficient,  the 
court  should  give  him  permission  to  amend  it  [Blackburn, 
J.  I  think  it  is  now  too  late  to  ask  for  that.] 

Blackburn,  J.  I  think  there  is  no  doubt  as  to  the  course  we 
ou^ht  to  take  in  this  case.  As  I  stated  the  other  day  in  the  case 
of  Mr.  PlimsoU,  a  restriction  is  put  on  the  power  of  the  coroner 
or  attorney  to  prefer  a  criminal  information  for  libel  in  this 
court ;  that  is  to  say,  it  must  be  done  by  leave  of  the  court  given 
in  open  court.  That  practice  was  first  instituted  in  Lord  Mans- 
field's time,  and  has  for  more  than  a  century  existed,  and  it  has 
been  found  to  be  of  great  public  benefit.  Since  that  time  this 
court  has  acted  on  the  principle  that  in  a  matter  like  a  criminal 
information,  the  object  of  which  is  to  punish  a  man,  the  court 
will  not  grant  it  unless  the  circumstances  are  such  as  to  how 
that  the  relator  not  only  has  the  object  in  view  of  clearing  his 
character,  but  that  he  is  also  a  proper  person  to  be  entrusted 
with  it,  and  that  the  circumstances  are  such  as  to  render  the 
proceedings  a  public  benefit.  *  When  a  relator  has  brought  [414 
forward  a  charge  against  any  one  in  this  court,  and  has  applied 
for  a  criminal  information  against  him,  and  the  court  has  granted 
the  rule,  the  court  has  often  subsequently  discharged  the  rule 
on  the  party  against  whom  the  criminal  information  was  asked 
apologizing  and  paying  the  costs.  But  all  persons  in  the  posi- 
tion of  relators,  are,  according  to  the  practice  which  has  existed 
for  a  long  time,  bound  to  satisfy  the  judges,  who  do  not  act  on 
technical  rules  at  all,  but  as  men  of  the  world  and  men  of  com- 
mon sense,  upon  affidavits  that  they  themselves  are  free  froni 
blame,  and  are  fit  and  proper  persons  to  be  entrusted  with  the 
prerogative  of  this  court,  and  they  are  to  do  that  in  the  teeth  of 
the  other  side,  who  have  an  opportunity  on  affidavit  of  persuad- 
ing the  court,  if  they  can,  that  such  persons  are  not  so.  We 
should  deprive  persons  of  that  benefit,  and  put  an  end  to  the 
benefit  if  we  did  not  in  all  cases  adhere  strictly  to  that  rule.  In 
Mr.  PlimsoU's  case  we  gave  time  to  show  by  affidavits  that  he 
was  free  from  blame,  in  order  that  the  court  might  be  quite  se- 
cure, and  that  the  applicant  in  the  case  (Mr.  Norwood)  should 
be  able,  if  the  rule  should  be  made  absolute,  to  say  that  Mr. 
PlimsoU  had  an  opportunity  of  answering  the  matters  alleged 
if  he  could,  and  of  clearing  his  character.  In  the  present  case 
the  party  who  has  had  to  show  cause  has  not  satisfied  us  that 
that  requisite  has  not  been  met.     That  being  the  object  of  the 
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procedure  upon  a  criminal  information,  it  is  of  the  highest  im- 
portance that  the  relator  should  in  all  cases  bring  before  the 
court  all  the  circumstances  fully  and  candidly,  where  there  has 
been  a  specific  charge,  in  order  that  the  court  may  deal  with  the 
matter.  Ever  since  the  case  of  the  Queen  v.  HaswcUj  the  Duke 
of  Richmond's  case  (1  Doug.,  387),  it  has  been  the  inflexible  rule 
that  the  relator  should  negative  the  charges  which  are  brought 
forward,  but  where  the  facts  are  such  that  he  can  negative  the 
facts  successfully,  and  he  avoids  doing  that  and  passes  over 
them  lightly,  the  rule  must  be  discharged  and  with  costs.  Now 
in  this  case  I  pass  entirely  over  the  article  of  the  9th  of  Novem- 
ber, because  although  there  may  be  something  in  that  which  is 
libellous,  and  probably  a  matter  of  action  or  a  matter  of  indict- 
ment, I  do  not  think  it  is  of  such  gravity  that  the  court  would 
make  the  rule  absolute  upon  a  criminal  information.  Then  on 
the  14th  there  was  a  specific  charge  made,  which  is  so  pointed 
that  I  think  we  should  have  said  that  it  was  a  matter  for  a 
criminal  information  if  the  matter  had  come  clearly  before  the 
court,  and  it  had  not  been  shown  that  there  was  something  more. 
As  to  that,  this  is  the  statement  in  the  article  complained  of: 
"  On  the  1st  of  November  last,  the  same  presiding  alderman  of 
whom  we  now  complain,  while  supposed  to  be  attending  to  the 
duties  of  his  oflice,  was  constantly  sending  out  letters  and  notes 
to  voters  of  the  ward,  the  contents  of  which  none  but  his  own 
party  knew.  It  might  be  as  to  how  the  voting  was  proceeding 
or  influencing  votes  in  some  way  or  other.  To  say  the  least  of 
such  proceedings,  they  are  in  utter  contravention  of  the  law,  and 
the  man  in  such  a  responsible  position  who  had  once  been  guilty 
415]  *^f  ^liis  conduct  ought  not  to  be  appointed  to  such  duties 
again.  On  Friday  last,  the  day  of  the  election  of  a  member  for 
the  school  board,  the  same  presiding  oflicer,  who  was  joined  by 
an  accomplice,  rejected  the  vote  of  a  female,  and  compelled  her 
to  leave  the  polling  booth.  Having  more  public  spirit  than 
many  ladies,  she  repaired  to  the  residence  of  a  friend  of  the 
candidate  for  whom  she  intended  to  vote.  lie  returned  with 
her  to  the  booth  ;  she  insisted  on  the  vote  being  taken,  which 
was  then  done.  We  need  scarcely  say  that  the  voter  was  poli- 
tically opposed  to  the  views  of  the  presiding  oflBlcer.  There  is 
reason  to  suppose  that  many  other  votes  were  rejected  in  the 
same  way,  the  parties,  perhaps,  not  knowing  by  what  means  to 
obtain  redress.  As  we  have  before  stated,  a  clear  case  of  this 
kind,  such  as  we  are  enabled  now  to  produce,  ought  to  be  suf- 
ficient ever  afterwards  to  preclude  the  same  ofiicial  from  presid- 
ing on  a  similar  occasion,''  &c.  That  is  a  very  specific  statement, 
and  no  doubt  the  gravamen  of  it  is  very  serious.  The  gravamen 
of  it  is,  that  the  presiding  officer  acted  as  a  partisan  in  conduct* 


Vol.  XII.]  CRIMINAL  LAW  CASES.  495 

Keg.  V.  Aunger.  1878 

ing  the  ballot,  aud  a  very  serious  imputation  that  is.  It  is 
pointed  to  a  specific  instance  of  a  female  being  rejected,  and 
then  when  she  came  back  being  admitted.  Mr.  Graves  in  his 
affidavit  omits  to  make  any  statement  in  reference  to  that  par- 
ticular case.  He  does  not  say  that  he  does  not  know  who  the 
female  was,  and  that  he  cannot  conceive  who  the  female  was, 
and  that  there  is  nothing  that  he  remembers  about  the  female, 
nor  does  he  say  what  he  did,  if  that  was  the  case,  or  that  a  par- 
ticular female  came  and  he  rejected  her  vote  for  such  and  such 
reasons,  and  afterwards  set  it  riffht.  But  passing  that  over,  he 
says  this :  "  I  did  not  at  such  election  refuse  to  take  the  vote 
of  any  qualified  supporter  of  Mr.  Aunger,  nor  did  I  prevent  any 
voter  who  was  legally  qualified  to  vote,  and  who  observed  in  all 
respects  the  prescribed  regulations,  from  voting  at  such  election, 
nor  did  I  put  any  obstacle  in  the  way  of  any  voter  voting  at  such 
election."  That  is  the  general  statement  he  makes.  Isow  Miss 
Tippett  comes  forward  and  says  that,  on  the  day  of  the  election 
of  a  member  of  t^e  school  board,  she  attended  at  the  polling 
booth  for  the  purpose  of  voting  for  Mr.  Aunger,  who  was  one 
of  the  candidates ;  that  Mr.  J.  C.  Graves,  who  then  acted  as 
returning  oflicer,  said,  on  her  entering  the  booth,  "  The  name," 
and  as  he  did  not  say  "Tour  name,"  she  thought  he  meant  the 
name  of  the  candidate  for  whom  she  intended  to  vote.  She 
replied  "  Aunger,"  as  distinctly  as  possible.  He  immediately 
replied,  "  There  is  no  such  name,  and  you  are  not  entitled  to 
vote."  She  then  left  the  booth.  She  does  not  say  she  was 
turned  out.  There  may  be  a  little  exaggeration  in  the  other 
statement  in  consequence  of  the  presiding  officer's  conduct.  "  I 
then  left  the  booth  and  made  inquiries,  and  having  procured  a 
burgess  list,  I  took  it  with  me  again  into  the  polling  booth,  and 

Eointed  out  my  name  to  the  said  J.  C.  Graves,  who  after  some 
esitation  received  my  vote,"  Then  she  goes  on  to  say,  that 
she  has  heard  of  persons  who  mentioned  the  candidate's  name 
instead  of  their  *own  at  various  polling  booths,  but  whose  [416 
votes  were  never  refused  on  that  ground.  Taking  that  to  be 
true,  there  is  a  great  deal  of  color  in  the  argument  which  has 
been  addressed  to  us  by  Mr.  James.  But  I  do  not  go  upon  that 
ground  and  say  that  that  is  sufficient  in  itself,  but  upon  the 
ground  that  Mr.  Graves,  knowing  such  detailed  accusations  had 
been  made  in  the  article  of  which  he  complained,  ought  to  have 
stated  all  he  knew  about  it ;  in  which  case  probably  this  rule 
would  not  have  been  granted.  He  has  not  brought  these  details 
before  us,  and  this  rule  must  be  discharged  with  costs. 

QuAiN,  J.  I  am  of  the  same  opinion.  If  it  is  not  the  univereal 
rule,  it  is  the  general  rule  where  specific  charges  are  brought 
that  the  party  applying  for  the  criminal  information  must  deny 


496  CRIMINAL  LAW  CASES.  [L.  B. 

1878  Reg.  V.  Woodhurat. 

the  charge  specifically,  or  give  his  reasons  why  he  catlnot  deny 
it,  or  state  on  oath  that  he  does  not  nnderstana  the  impotation. 
Here  Mr.  Graves  has  done  neither.  He  has  not  explained  about 
neglecting  this  lady's  vote^  nor  has  he  said  that  he  is  unable  to 
recollect  such  a  cape.  He  has  merely  confined  himself  to  a 
general  denial  that  he  never  rejected  for  political  reasons  any 
vote  of  any  person  duly  qualified  to  vote.  It  is  clear  that  that 
is  not  a  sufficient  denial  of  the  charge.  It  must  be  denied  spe- 
cifically, according  to  the  rule  laid  down  by  Lord  Mansfield  in 
the  case  that  my  brother  Blackburn  referred  to.  Y*^e  must  ad- 
here to  that  rule  in  this  case,  and  therefore  this  rule  will  be 
discharged. 

Archibald,  J.  I  am  of  the  same  opinion.  When  a  purty  is 
assailed  by  a  grave  and  serious  libel,  he  has  two  courses  open  to 
him  ;  he  may  either  bring  an  action,  in  which  case  the  defend- 
ant will  be  heard;  or  if  the  charge  is  of  such  a  character  that 
he  is  not  to  be  satisfied  with  proceedings  of  that  kind,  he  may 
apply  to  the  court  and  waive  his  right  of  action.  But  I  think 
it  is  a  safe  rule  where  he  takes  the  latter  course,  to  say  that  he 
must  deal  with  perfect  candor  with  reference  to  all  the  circum- 
stances of  the  case,  and  he  ought  to  make  it  appear  not  only 
that  he  is  free  from  blame,  but  that  his  conduct  is  such  that 
there  is  no  color  for  the  imputations  cast  upon  him.  It  cannot  be 
said  in  this  case,  where  a  pointed  charge  of  this  kind  is  made,  and 
his  attention  called  to  it,  that  that  has  been  satisfactorily  done. 
Therefore  the  rule  must  be  discharged.  Bule  discharged  with  costs. 

Attorneys  for  relator,  Wedlake  and  Letts, 
Attorneys  for  Mr.  Aunger,  Ifdsons. 


CENTRAL  CRIMINAL  COURT  (OLD  COURT). 

April  Session^  1870. 
(Before  Mr.  Justice  Lusn.) 

[12  Cox's  Criminal  Cases,  443.] 
443]  *ReGINA  V.  WOODHURST  (*). 

Carnal  knowledge  of  girl  under  twelve — Coneent  extorted. 

On  an  indictment  for  carnal  knowledge  of  a  girl  above  ten  years  of  age  and 
under  twelve,  and  also  for  an  assault. 

Ueld,  on  the  latter  count,  that,  although  consent  would  be  a  defense,  consent 
extorted  by  terror  or  induced  bj  the  influence  of  a  person  in  whose  power  she 
feels  herself,  is  not  really  such  consent  as  will  have  that  effect. 

Qumre,  if  such  consent  can  be  given  in  such  a  case  by  a  child  who  is  not 
iui  jurist 

The  prisoner  was  indicted  for  having,  in  October  1868, 
carnal  knowledge  of  a  girl  above  the  age  often  years,  and  under 

(^)  Reported  by  W.  F.  Fiklabok^  Esq.,  Barrister-at-law. 
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twelve,  with  her  consent.    In  a  second  count  he  was  indicted 
for  an  assault. 

Plait  for  the  prosecution. 

Lcmgfard  for  the  defense. 

The  prisoner  was  a  strong  powerful  man,  and  the  girl  was 
his  daughter,  a  child  who,  at  the  time  in  question,  was  but  just 
above  ten  years  of  age.  According  to  the  evidence — confirmed 
to  some  extent  by  other  witnesses — he  had  been  in  the  habit 
of  tampering  with  her  person ;  and  on  the  last  occasion  there 
was  some  degree  of  penetration,  which  gave  her  pain,  and  for 
some  reason  it  did  not  appear  to  have  been  repeated.  One  of 
the  witnesses  —  the  prisoner's  son  —  one  night  saw  the  child 
in  his  father's  bed,  and  according  to  his  account  what  occurred 
was  not  resisted  or  resented,  and  he  reproached  her  with  it. 
From  something  long  afterwards  overheard  by  a  woman  with 
whom  the  prisoner  lived,  he  was  accused  of  tampering  with 
her,  and  being  taxed  with  it  in  her  presence  —  though  he 
denied  —  she  declared  he  had  meddled  with  her.  He  there- 
upon said  he  had  not  ruined  her,  which  was  represented  by 
his  counsel  as  meaning  that  he  had  not  completed  the 
crime.  The  doctor  stated  that  penetration  had  taken  place  to 
*aomeextent,butasitwas  solongagohecouldnotsaymore.  [444 

Lush,  J.  (to  the  jury).  Upon  the  first  count,  which  admits 
the  child's  consent,  you  must  be  satisfied  that  the  act  was  com- 
pleted, I.  e,,  that  there  was  some  extent  of  penetration.  On  the 
second  count,  you  cannot  convict  if  there  has  been  consent,  as 
an  assault  excludes  consent.  But  consent  means  consent  of 
will,  and  if  the  child  submitted  under  the  influence  of  terror, 
or  because  she  felt  herself  in  the  power  of  the  man,  her  father, 
there  was  no  real  consent,  and  as  the  acts  were  indeceht  and 
unlawful  in  their  nature,  you  can  convict. 

Guilty,  one  yearns  imprisonment  with  hard  labor. 

Qucere,  as  to  this,  in  the  case  of  a  person  not  sui  juriSy  or  a 
child  under  sixteen,  or  a  wife. —  Chmmerlain. 


HOME  CIRCUIT. 

Hertford,  March  3/1873. 

(Before  Mr.  Justice  Brett,) 

[12  Cox's  Criminal  Cases,  444.] 

The  Queen  v.  Porter  (*)« 

Murder  -^  Mandaughter — Resisting  lawfui  appreheruwn.  " 

If  a  prisoner,  having  been  lawfully  apprehended  by  a  police-constable  on  A 
criminal  charge,  uses  violence  to  the  constable,  or  to  any  one  lawfully  aiding  or 

(')  Reported  by  W.  P.  Finlabon,  Esq.,  barrister-at-law. 
6  Eng.  Rep.1        63 
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asflistinpr  him,  which  causes  death,  and  does  so  .with  intent  to  inflict  grieyoas 
bodily. injury,  he  is  guilty  of  murder  :  And  so,  if  he  does  so  only  with  intent  to 
«»cape.  But  if,  in  the  course  of  the  struggle,  lie  accidentally  causes  an  injury,  it 
HTould  be  manslaughter. 

The  prisoner  was  indicted  for  the  murder  of  Joseph  Dow- 
field,  at  Abbott's  Langley. 

W.  A.  Clark  was  for  the  prosecution. 

WooUeii  for  the  prisoner. 

In  November  last,  the  prisoner,  with  another  man,  named 
Crawley,  had  been  drinking  at  a  public  house.  The  barmaid 
missed  money  from  the  till,  and,  as  they  were  the  only  men  in 
445]  *the  room,  suspected  them,  and  sent  for  her  master,  the 
publican.  He  thereupon  charged  them  on  suspicion  of  stealing 
the  money,  and  a  policeman  took  them  into  custody,  and*  hand- 
cuffed them  together.  They  were  quiet  while  this  was  being 
done,  but  as  they  were  about  to  be  taken  off  in  the  publican's 
cart.  Porter,  the  prisoner,  said  he  would  not  go,  as  the  publican 
should  not  have  four  or  five  shillings  for  taking  him  to  Hemel 
Hempstead  (where  the  police-station  was),  and  that  he  would 
rather  walk.  The  policeman  tried  to  put  him  in  the  cart,  but 
he  resisted,  and  would  not  go  in.  The  other  man,  being  pulled 
about  in  the  struggle,  and  being  hurt  by  the  handcuffs,  began 
to  be  excited,  and  they  both  became  violent,  struggling  to  get 
away.  The  policeman  called  upon  the  publican  to  assist  him, 
and  they  threw  the  prisoners  on  the  ground,  and  kept  them  down, 
and  sent  for  a  rope  to  tie  them.  The  policeman,  however,  sent 
away  the  rope,  saying  that,  if  the  men  would  go  quietly,  they 
should  get  up.  They  got  up,  but  said  they  would  not  go  in  the 
cart,  and  the  policeman  then  called  on  the  deceased  man  to  aid 
and  assist  in  taking  them  away,  which  he  accordingly  was  about 
to  do.  He  clapped  the  men  on  the  shoulders,  and  told  them  to 
go  quietly,  as  it  would  be  a  great  deal  better  for  them.  Porter 
said  angrily  to  him  "  What  have  you  to  do  with  it  ?'*  Then  he 
or  the  other  man  kicked  him  violently  in  the  abdomen.  The 
man  at  once  fell  backwards.  The  publican,  the  chief  witness 
"on  this  point,  admitted  that,  at  the  time  when  he  was  before  the 
•  magistrates,  he  was  not  certain  which  of  the  men  gave  the  kick, 
but  now  he  swore  it  was  Porter,  and  so  did  the  policeman,  who 
also  said  "  he  kicked  deliberately."  Ultimately  the  men  were 
thrown  down,  again  Porter's  legs  were  tied,  and  the  two  men 
were  put  into  the  cart  together,  and  taken  off  to  Hemel  Hemp- 
stead. It  was  not  supposed  at  the  time  that  the  man  had  sus- 
tained any  injury  from  the  kick,  but  in  two  or  three  days  he 
died,  and  s^posl  mortem  examination  showed  mortification  of  the 
bowels  caused  by  the  kick. 

The  defense  was  that  it  was  uncertain  which  of  the  men  in- 
flicted the  kick,  and  that  as  it  was  inflicted  in  a  scuffle,  it  was 
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only  a  case  of  manslaughter.  No  point  was  made  as  to  the  put- 
ting on  of  the  handcufts  being  illegal  (^),  and  except  as  showing 
that  it  might  have  irritated  the  prisoner,  it  was  not  relied  upon  ; 
and  it  will  be  observed  that  the  deceased  man  was  no  party  to 

ito. 

Brett,  J.  (to  the  jury).  The  men  had  been  given  into  cus- 
tody of  a  police-constable,  who  had  legal  authority  to  take  them 
into  custody  and  to  call  upon  others  to  assist  him,  and  they  had 
no  right  to  resist  him,  and  in  resisting  him  they  were  doing 
what  was  illegal.  He  directed  them  distinctly  that  if  the  pri- 
soner kicked  the  man,  intending  to  inflict  grievous  harm,  and 
death  ensued  from  it,  he  was  guilty  of  murder.  He  directed 
them  f^arther  that  if  the  prisoner  inflicted  the  kick  in  resistance 
of  his  lawful  arrest,  even  although  he  *did  not  intend  to  [446 
inflict  grievous  injury,  he  was  equally  guilty  of  murder.  But 
if,  in  the  course  of  the  struggle,  he  kicked  the  man,  not  intend- 
ing to  kick  him,  then  he  was  only  guilty  of  manslaughter.  The 
Suestions  for  the' jury,  therefore,  were  whether  the  prisoner  in- 
icted  the  kick  wilfully,  and  intending  to  inflict  grievous  injury, 
or  intending  to  resist  arrest,  or  whether  it  was  only  accidental  in 
the  course  of  the  scuffle.  The  deceased  man  was  entitled  to  the 
same  protection  as  the  police-constable  himself.  If  the  jury 
believed  the  police-constable,  the  prisoner  was  clearly  guilty  of 
murder,  for  the  policeman  swore  that  he  "  kicked  him  delibe- 
rately." If  he  intended  to  kick  the  man,  it  was  hardly  possible 
but  that  he  did  it  intending  at  all  events  to  resist  arrest.  The 
question  really  came  to  this  —  whether  the  prisoner  really  in- 
tended to  kick  the  man,  for  it  was  hardly  possible  that  he  could 
have  intended  to  kick  him,  unless  he  had  one  or  other  of 
these  criminal  intents,  and  in  either  case  he  was  guilty  of  mur- 
der. If,  however,  they  thought  that  the  kick  was  accidental,  in 
the  course  of  a  wild  struggle,  then  he  would  be  guilty  only  of 
manslaughter. 
•  The  jury  found  the  prisoner  guilty  of  manslaughter. 

The  learned  judge,  in  passing  sentence,  observed  the  prisoner 
had  not  resisted  being  handcuffed,  but  being  removed  in  cus-  * 
tody,  and  that  his  resistance  certainly  was  illegal.  (') 

Sentence  was  ten  years*  penal  servitude. 

0)  France  t.  White,  1  M.  &  G.  prisoner  eubmitting  qaietlj  to  arrest, 

(*)  EH  vide  post.  nad  resisted  being  nnnecessarily  hand- 

(•)  The  point,  therefore,  did  not  arise ;  cuiTed  or  tied,  or  any  other  infliction  of 

what  woald  have  been  the  case  if  the  unnecessary  violence  or  ignominy. 
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Dec.  10, 1872. 

1]  *MoRRiTT  V.  Douglas. 

Will —  Exeeution  —  Mark  —  AcknoiUedgement. 

The  evidence  of  one  attesting  witness  (the  other  beinpr  dead)  proved  that  he 
was  called  into  the  room  of  the  deceased,  and  asked  bj  a  third  partj,  wlio  had  the 
will  in  his  hand  at  the  time,  to  witness  the  si  mature  of  the  deceased.  A  mark  or 
cross  was  then  on  the  paper  at  the  foot  of  the  will.  The  witnesses  signed  their 
names.  The  deceased  was  present,  and  within  hearing,  but  did  not  make  any 
observation,  and  the  will  was  not  read  to  or  by  him  in  the  presence  of  the  wit- 
nesses. The  writer  of  the  will,  who  had  asked  the  witnesses  to  sign  their  names, 
was  not  called,  and  no  proof  was  offered  of  his  death  : 

Held,  that  the  evidence  failed  to  prove  that  the  deceased  acknowledged  his  sig- 
nature in  the  presence  of  witnesses. 

The  defendant,  Mr.  Douglas,  propounded  the  will  of  Thomas 
Morritt.  The  plaintiff,  John  Morritt,  pleaded  that  the  will  was 
not  executed  in  accordance  with  the  provisions  of  the  statute,  1 
Vict.  c.  26,  and  that  the  deceased  did  not  knovr  or  approve  of  the 
contents  thereof.  The  only  witness  produced  was  Henry  Par- 
kinson, a  laborer,  who  deposed  that  on  the  9th  of  May  1862, 
he  was  sent  for  to  Mr.  Douglas's  house ;  that  he  there  saw  the 
2]  deceased  *Thoraas  Morritt,  Mr.  Davis,  George  Robinson 
(the  other  witness),  and  Mr.  and  Mrs.  Douglas.  George  Robin- 
son has  since  died.  That  Davis  said  he  wanted  us  (me  and 
Robinson),  to  sign  Thomas  Morritt's  will.  Thomas  Morritt 
heard  what  was  said,  for  he  sat  near  all  along.  The  paper  was 
not  before  the  deceased..  Davis  had  it  in  his  hand.  Davis  said 
it  was  of  no  use  reading  over  the  will,  to  which  Robinson  as- 
sented. Davis  left  the  room.  We  called  him  back  to  show  us 
where  to  sign.  We  signed  in  the  presence  of  Thomas  Morritt. 
Thomas  Morritt  did  not  sign  in  our  presence,  but  there  was  a 
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mark  on  the  paper.  Daring  the  whole  time  the  deceased  said 
nothing.  George  Robinson  asked  the  deceased  how  he  was; 
but  nothing  was  said  about  the  will.  T  saw  no  signature  or 
mark  made.  I  do  not  think  the  deceased  was  exactly  in  his 
right  mind.  He  knew  what  he  was  about.  On  cross  examina- 
tion he  said  he  saw  the  mark  just  above  the  witnesses'  signa- 
tures, not  any  other. 

Nov.  21.  G.  H,  Cooper,  for  the  defendant,  contended  that  the 
observation  of  Davis  in  the  presence  of  the  deceased  constituted 
an  acknowledgment  by  the  deceased,  and  that  as  he  is  admitted 
to  have  been  competent,  it  must  be  presumed  that  he  knew  and 
approved  of  the  contents  of  the  paper. 

tSearUy  for  the  plaintiff.  In  all  the  cases  where  acknowledg- 
ment is  presumed  from  indirect  evidence  there  has  been  a  signa- 
ture, and  not  merely  a  mark,  by  the  testator.  There  is  no 
evidence  before  the  court  that  the  deceased  ever  expressed  a 
testamentary  intention  in  accordance  with  the  termsof  the  will. 
He  might  have  supposed,  from  what  was  said,  that  it  was 
Davis's  will  that  was  bein^  executed. 

The  cases  cited  were :  In  the  Goods  of  Summers  (") ;  Ih  the 
Goods  of  Bosamquei  (') ;  In  the  Goods  of  Jones  I}) ;  Middkhursi 
V.  Johnson  (*) ;  CunUffe  v.  Cross  (*) ;  Hastiloxo  v.  Siobie  {^  ;  Good- 
acre  V.  Smith  (J);  Clear e  v.  Clear e  {^) ;  Alter  v.  Atkinson  (®). 

Cur.  adv.  vulL 

*Dec.  10.  Sir  J.  IIannen.  The  issues  which  I  had  to  de-  [3 
termine  in  this  case  were,  first,  whether  the  alleged  will  of  Tho- 
mas Morritt,  dated  9th  of  May,  1862,  was  duly  executed;  and, 
secondly,  whether  the  deceased,  at  the  time  of  the  execution  of 
the  said  alleged  will,  knew  and  approved  of  the  contents  there- 
of. The  alleged  will  purported  to  be  executed  by  the  deceased 
by  a  mark.  One  attesting  witness,  Henry  Parkinson,  was  called, 
who  stated  that  upon  gomg  into  the  room  where  the  deceased 
was,  a  person,  named  Thomas  Davis,  said  to  him  and  the  other 
attesting  witness  that  he  wished  them  to  sign  Thomas  Morritt's 
will.  The  witness,  in  answer  to  the  question,  "Did  Thomas 
Morritt  hear  that?"  said,  "Yes,  he  sat  close  by."  It  is  clear 
that  the  witness  merely  drew  the  inference  that  the  deceased 
heard,  from  the  fact  that  he  was  near.  No  other  evidence  was 
offered  to  connect  the  alleged  will  with  the  deceased.  The 
mark,  which  is  alleged  to  be  that  of  the  deceased,  was  already 

C)  2  Roberts,  295.  (")  Law  Rep.  1  P.  &  M.,  64  . 

(')  2  Roberts,  577.  (')  Law  Rep.  1  P.  &  M.  a59. 

(»)  Deane.  8.  (")  Law  Rep.  1  P.  &  M.,  655. 

(*)  80  L.  J.  Rep.  (P.  M.  &  A.),  14.  O  Law  Rep.  1  P.  &  M.,  665. 
O  8  8w.  &  Tr.  37 ;  82  L.  J.  (P.  M.  & 
A.),  68. 
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on  the  paper  when  the  witnesses  were  called  in ;  the  will  was 
not  react  to  or  by  the  deceased  in  their  presence,  nor  was  any 
allusion  made  to  it  by  any  one,  beyond  the  words  uttered  by 
Davis ;  and  the  witness  stated  that  he  thought  the  deceased  was 
not  exactly  in  his  right  mind  at  the  time.  At  the  hearing, 
several  cases  were  cited,  which  I  have  examined,  but  I  do  not 
think  it  necessary  to  comment  on  them,  as  they  have  not  as- 
sisted me  to  come  to  a  conclusion  on  the  simple  facts  of  the 
case.  It  is  sufficient  to  say  that  the  evidence  entirely  fails  to 
satisfy  the  court  that  the  deceased  either  acknowledged  the  mark 
to  be  his,  or  that  he  knew  what  the  contents  of  the  alleged  will 
were. 

Attorney  for  plaintiff:  Learoyd. 
Attorney  for  defendant :  T.  H.  Smith. 

See  note  4  Eng.  Rep.,  680,  note. 


[Law  Reports,  8  Probate  &  Divorce,  4.] 
f  Bee.  17, 1872. 

4J  *MiLLEB  V.  James  and  Others. 

Testamentary  Suit  —  Foreign  DomicU — Probate  issued  under  Law  of  DomieU 

and  unrevoked — Pleading — Practice. 

If  a  win  of  tlie  deceased  has  been  formally  recognized  and  acted  upon  by  the 
court  of  competent  jurisdiction  in  tlie  country  of  his  domicil  at  the  time  of  death, 
and  remains  unquestioned  in  that  country,  the  Court  of  Probate  will  not  allow 
tlie  validity  of  such  will  to  be  litigated  here. 

Amelia  Bell,  of  St.  Heliers,  in  the  island  of  Jersey,  spinster, 
died  on  the  20th  of  May,  1872,  having  executed  a  will  dated 
30th  of  August,  1870,  in  which  she  appointed  David  Miller,  the 
plaintiff,  sole  executor  and  universal  legatee.  On  the  30th  of 
May,  1872,  probate  of  this  will  was,  by  the  authority  of  the  Ec- 
clesiastical Court  of  the  island  of  Jersey,  granted  to  the  sai*! 
David  Miller  as  the  sole  executor  therein  named,  the  said  court 
having  competent  jurisdiction,  by  reason  that  the  testatrix  was 
domiciled  in  the  island  at  the  time  of  her  death.  Application 
having  been  made  in  the  Principal  Registry  for  a  grant  of  pro- 
bate in  respect  of  the  property  in  this  country,  it  was  found  that 
a  caveat  had  been  entered  against  such  a  grant  by  Francis 
James,  the  defendant,  a  nephew,  and  one  of  the  next  of  kin  of 
the  deceased.  The  plaintiff  thereupon  filed  a  declaration,  in 
which  he  stated  that  deceased  at  the  time  of  her  death  waa 
domiciled  in  the  island  of  Jersey,  that  the  will  was  duly  exe- 
cuted in  accordance  with  the  laws  of  that  island,  and  that  after 
the  death  of  the  deceased,  the  Ecclesiastical  Court  of  the  island, 
being  a  court  of  competent  jurisdiction,  granted  probate  of  the 


Vol.  UI.]  XXXVI  VICT.  503 

^ _^ .  _   g 

Miller  v.  James.  1872 

same  to  the  plain tiiF.  The  pleas  filed  by  the  defendants  were, 
Jst,  that  the  paper  writing  propounded  was  not  duly  executed 
in  manner  and  form  as  in  the  declaration  alleged ;  2d,  that  the 
deceased  on  the  30th  of  August,  1870,  was  not  of  sound  mind, 
memory,  and  understanding;  and  3d,  that  the  execution  of  such 
will  was  obtained  by  the  undue  influence  of  the  plaintift'. 

Nov.  26.  Searle  moved  the  court  to  order  that  the  second  and 
third  pleas  be  struck  out.  The  court  of  competent  jurisdiction 
♦having  decided  that  the  will  had  been  duly  executed,  this  [5 
court  ought  to  accept  such  decision,  and  not  allow  the  question 
to  be  re-opened  here.  He  referred  to  Eaohin  v.  Wylxe{^)\  In 
the  Goods  of  Earl  {^. 

[Sir  J.  Hannen.  You  contend  that,  although  these  matters 
were  not  raised  before  the  Court  of  Jersey,  they  might  be;  and 
the  proper  course  is  to  move  that  court  to  revoke  the  probate 
on  the  ground  of  these  objections.] 

Inderwick,  for  the  defendants,  opposed  the  motion. 

Cur.  adv.  vulL 

Dec.  17.  Sir  J.  Hannen.  In  this  case  the  plaintiff,  executor 
of  the  will  dated  the  30th  of  Aupist,  1870,  of  Amelia  Bell  the 
deceased  in  the  cause,  in  his  declaration  alleged  that  the  testa- 
trix was  at  her  death  domiciled  at  Jersey,  that  by  the  law  of 
Jersey  the  will  in  question  was  duly  executed,  and  is  a  valid 
will,  and  was  proved  in  a  court  of  competent  jurisdiction  in 
Jersey.  The  aefendant  has  pleaded  with  another  plea;  2,  that 
tiie  testatrix  was  not  of  sound  mind,  and  3,  that  the  execution 
of  the  will  was  produced  by  undue  influence.  Application  was 
made  on  behalf  of  the  plaintift'  to  strike  out  these  two  pleas.  I 
thought  the  question  thus  raised  fitter  to  be  determined  on  de- 
murrer to  the  pleas,  but  as  the  parties  desire  for  their  guidance 
an  expression  of  my  opinion  on  the  present  motion,  I  now  give 
it.  It  is  the  established  practice  that,  where  a  will  has  been 
proved  in  a  foreign  court  (and  for  this  purpose  the  court  in  Jer- 
sey is  on  the  same  footing  as  a  foreign  court),  a  duly  authenti- 
cated copy  will  be  admitted  to  probate  in  this  country,  without 
further  evidence  of  the  validity  of  the  will,  as  it  is  presumed 
that  the  foreign  court  has  been  satisfied  on  that  point.  In  the 
case  In  the  Goods  of  Smith  (^)  Lord  Penzance  said :  "  It  is  a  gene- 
ral rule,  on  which  I  have  already  acted,  that  when  a  person  dies 
domiciled  in  a  foreign  country,  and  the  court  of  that  country 
invests  anybody,  no  matter  whom,  with  the  right  to  administer 
the  estate,  this  court  ought  to  follow  the  grant,  simply  because 
it  is  the  grant  of  a  foreign  court,  without  investigating  the 

(»)  10  H.  L.  C,  1.  O  Law  Rep.,  1  P.  &  M.,  450. 

O  16  W.  R.,  1130. 
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6]  grounds  on  which  it  was  made,  and  without  *reference  to 
the  principles  on  which  grants  are  made  in  this  country."  And 
in  the  caseo(Unohi7\v.  Wylie  (^)  LordWestbury  (the  lord  chan- 
cellor) said :  "  I  hold  it  to  be  now  put  beyond  all  possibility  of 
question,  that  the  administration  of  the  personal  estate  of  a  de- 
ceased person  belongs  to  the  court  of  the  country  where  the 
deceased  was  domiciled  at  his  death.  All  questions  of  testacy 
and  intestacy  belong  to  the  judge  of  the  domicil."  And  again, 
p.  15,  "  The  utmost  confusion  must  arise,  if,  when  a  testator 
dies  domiciled  in  one  country,  the  courts  of  every  other  country 
in  which  he  has  personal  property  should  assume  the  right,  first 
of  declaring  who  is  the  personal  representative,  and  next,  of  in- 
terpreting the  will."  It  was  said  in  argument  that  the  validity 
of  this  will,  might  be  put  in  issue,  because  it  had  been  proved 
only  in  common  form  in  Jersey ;  but  it  is  to  be  borne  in  mind 
that  the  expressions, "  in  common  form,"  and  "  in  solemn  form," 
are  not  necessarily  appropriate  to  a  foreign  probate,  and  the 
court  here  is  not  entitled  to  take  upon  itself  to  determine  whe- 
ther the  court  of  the  place  of  domicil  has  adopted  sufficient 
means  to  investigate  the  validity  of  wills  to  which  it  has  given 
its  official  sanction.  For  these  reasons  I  am  of  opinion  that  the 
pleas  objected  to  must  be  struck  out,  and  the  defendants  must 
seek  their  remedy  by  application  to  the  proper  court,  whatever 
that  may  be,  having  jurisdiction  to  revoke  the  probate  which 
has  been  granted. 

Proctors  for  plaintiff:  Toller  ^  Sons. 

Proctors  for  defendant :  LawriCy  Keen  ^  Rogers, 


[Law  Reports,  3  Probate  and  Divorce,  7.] 
Dec.  17, 1873. 

♦Goddard  v.  Smith.  [7 

OUation  to  bring  in  ProbcUe  —  Previous  Caveat  toithdrawn  before  having  been 
warned — No  previous  conteniioua  Proceedings — Estoppel. 

A  win  of  the  deceased  having  been  found  in  which  A  was  named  executor,  he 
Gfave  notice  thereof  to  B,  who  was  about  to  obtain  a  jB^rant  in  the  goods  of  the 
deceased  as  interested  under  a  previous  will,  and  entered  a  caveat.  Before  the 
caveat  had  been  warned,  and  tnerefore  before  contentious  proceedings  had  ori- 
ginated therefrom,  he  withdrew  it,  and  signified  to  B  that  he  did  not  intend  to 
seek  to  establish  his  will,  and  administration,  with  the  earlier  will  annexed,  is- 
sued to  B.  Subsequently  A  took  out  a  citation  calling  upon  B  to  bring  in  the 
administration  and  show  cause  why  it  should  not  be  revoked  : 

Meld,  that  A  was  not  precluded  from  continuing  a  suit  to  determine  which  was 
the  last  will  of  the  deceased. 

William  Goddard,  late  of  Oldham  Road,  Newton  Heath, 
Lancashire,  died  on  the  16th  of  October,  1871,  possessed  of  per. 

Q)  10  H.  L.  C,  at  p.  13. 
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Bonal  estate  of  the  value  of  1,4002.,  Incladinc^  a  beershop  and 
cottages  at  Newton  Heath.  On  the  28th  of  October,  1871,  ad- 
niinistration,  with  a  will  annexed  bearing  date  the  20th  of  Feb- 
ruary, 1870,  of  the  goods  of  the  deceased,  was  granted  to  the 
defendant,  Joseph  Smith,  and  Emma  Molloy,  two  of  the  resi- 
duary legatees  substituted  in  the  said  will.  This  grant  was 
revoted  on  the  8th  of  November,  1871,  on  the  application  of 
Joseph  Smith,  and  on  the  ground  that  Emma  Molloy  was  a 
minor.  On  the  11th  of  November  Arthur  Goddard,  the  plaint- 
ift',  entered  a  caveat  in  the  goods  of  the  deceased,  and  on  the 
22dof  November,  the  caveat  having  been  warned,  appeared  and 
filed  an  affidavit  of  scripts.  On  the  7th  of  December,  1871,  a 
letter  was  addressed  to  Mr.  Ayrton,  the  proctor  for  the  defend- 
ant, by  Messrs.  Burchett,  the  then  proctors  for  the  plaintiff,  in- 
forming him  that  the  plaintiff  did  not  intend  to  offer  any  further 
opposition  to  the  will  of  the  20th  of  February,  1870,  and  proposed 
that  administration,  with  that  will  annexed,  should  be  granted 
to  Arthur  Goddard  and  his  sister,  Eliza  Sewrey,  wife  of  John 
Sewrey,  jointly  with  Joseph  Smith.  This  was  agreed  to  on  the 
part  of  Joseph  Smith,  but  the  arrangement  was  never  carried 
out.  On  the  24tli  of  January,  1872,  Mr.  Goddard's  attorneys, 
Messrs.  Brown  &  Son,  communicated  to  the  attorneys  for  Mr. 
Smith  that  a  will  of  the  deceased  had  been  *found,  bearing  [S 
date  the  2d  of  October,  1871,  by  which  the  deceased  left  the 
whole  of  his  property  to  Arthur  Goddard  and  Eliza  Sewrey, 
and  appointed  Arthur  Goddard  sole  executor.  At  the  same 
time  they  entered  a  caveat,  but  before  it  was  warned  a  further 
communication  was  made  to  the  effect  that  Arthur  Goddard  did 
not  intend  toatt^mpt  to  prove  the  will  of  the  2d  of  October,  1871, 
and  that  he  was  willing  that  administration  with  the  will  (dated 
the  20th  of  February,  1870)  annexed  should  issue  to  Joseph 
Smith  alone.  The  caveat  entered  by  Arthur  Goddard  having 
been  withdrawn,  such  administration  was  granted  to  Joseph 
Smith  on  the  12th  of  February,  1872.  On  the  30th  of  May,  1872, 
a  citation  issued  from  this  court  at  the  instance  of  Arthur  God- 
dard, as  executor  of  the  will  of  the  2d  of  October,  1871,  calling 
upon  Joseph  Smith  to  bring  in  the  above  administration,  and 
show  cause  why  it  should  not  be  revoked.  An  appearance  hav- 
ing been  entered  on  behalf  of  Joseph  Smith,  both  parties  filed 
affidavit  of  scripts,  and  on  the  28th  of  June,  1872,  the  plaintift' 
filed  a  declaration  in  the  ordinary  form,  propounding  the  will 
of  the  2d  of  October,  1871.  On  the  8th  of  July  Mr.  Ayrton, 
on  behalf  of  Joseph  Smith,  filed  a  petition,  setting  out  the  above 
facts,  and  alleging  that  by  reason  thereof  Arthur  Goddard 
ought  not  to  be  allowed  to  proceed  in  the  suit.  It  prayed  the 
court  to  order  the  contentious  proceedings  to  be  discontinued, 
5  Eno.  Rep.]  64 
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and  to  condemn  the  plaiutiiF  in  the  costs,  or,  if  the  proceedings 
were  continued,  to  order  the  pIaintift*to  give  security  for  costs. 
An  answer  to  this  petition  was  filed  on  the  6th  of  August,  1872, 
in  which  the  relevanrry  of  most  of  the  facts  stated  iu  the  peti- 
tion was  denied,  and  it  explained  that  Arthur  Goddard  having 
been  advised  by  his  then  solicitor  that  ffreat  expense  would  be 
incurred  by  seeking  to  establish  the  will  of  the  2d  of  October, 
1871,  against  the  opposition  threatened  thereto  by  Joseph  Smith, 
he  did  unwillingly  and  ao^inst  his  own  judgment  consent  to 
the  caveat  entered  on  his  oehalf  being  withdrawn.  It  further 
stated  that  tho  appearance  entered,  on  behalf. of  Joseph  Smith 
on  June  6th,  1872,  was  an  absolute  appearance,  and  that  by 
reason  thereof,  as  well  as  by  his  having  brought  in  the  letters 
of  administration  in  obedience  to  such  citation,  and  by  having 
received  the  declaration  delivered  on  behalf  of  Arthur  Goddard, 
9]  the  said  defendant,  Joseph  Smith,  had  ♦debarred  himself 
from  objecting  by  petition  to  the  proceedings  of  Arthur  God- 
dard. That  the  consent  of  Arthur  Goddard  to  administration 
with  the  will  annexed  passing  in  common  form  to  Joseph  Smith, 
is  no  bar  or  hindrance  to  his  calling  it  in  and  citing  the  said 
Joseph  Smith  to  show  cause  why  it  should  not  be  revoked,  the 
validity  or  invalidity  of  the  said  will  of  the  2d  of  October,  1871, 
never  having  been  determined  by  any  competent  tribunal,  and 
persons  other  than  the  said  Arthur  Goddard  being  interested 
under  it. 

Nov.  80.  Dr.  Suoabey  appeared  for  the  plaintiff.  lie  raised 
the  preliminary  objection,  that  inasmuch  as  the  defendant  had 
entered  an  absolute  appearance  to  the  citation,  had  brought  in 
the  administration  sought  to  be  revoked,  and  had  accepted  the 
declaration,  it  was  too  late  to  go  into  the  question  whether  he 
ought  to  have  brought  in  such  administration.  He  should  have 
a  ppearcd  under  protest.  As  there  has  been  no  litigation  between 
the  parties  as  to  these  wills  —  no  contentious  proceedings — 
there  is  no  ground  to  discontinue  the  suit.  lie  referred  to 
Trower  v.  Cox  (*),  BeU  v.  Armstrong  (^,  Bailey  v.  Bristmoe  (*), 
Wyicherley  v.  Andrews  (*),  and  MUehell  v.  Gard  (*). 

Bayford^  for  the  defendant.  The  plaintiff  having  answered 
the  petition,  the  preliminary  objection  fails.  There  have  been 
former  proceedings  between  these  parties,  in  which  the  plaint- 
iff, with  full  knowledge  of  all  the  circumstances,  permitted  the 
defendant  to  take  a  grant  of  administration  with  a  will  aimexed 
in  common  form.  lie  is  therefore  estopped  from  discussing  the 
question  which  is  the  last  will  of  the  deceased.    He  cited  Pickard 

(')  1  Add..  219.  (*)  Law  Rep..  3  P.  &  K.,  327. 

O  1  Add.,  865.  O  3  Sw.  &  Tr.,  275 ;  32  L.  J.  (P.  M-  * 

(•)  3  Roberts.  145.  A.).  129. 
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V.  Sears  Q\  Tyerman  v.  Smiili  (^,  Oaimcross  v.  Lorimer  (*),  Newell 
V.  WeeA:5  (*),  aod  Baicliffe  v.  Barnes.  (*)  Cif^r.  arf(7.  i?wtt. 

Dec.  17.  Sir  J.  IIannen.  The  material  facte  of  this  case  are 
these:  —  The  plaintift*  propounds  an.  alleged  will  of  William 
♦Goddard,  deceased,  which  is  dated  the  2d  of  October,  1871,  [10 
by  which  he  is  appointed  executor.  The  defendant,  by  petition, 
prays  that  the  suit  may  be  dismissed  andthe  plaintiff  condemned 
is  costs,  on  the  ground  that  the  plaintiff,  with  fult  knowlediije 
of  the  existence  of  the  alleged  will  of  the  2d  of  October,  1871, 
withdrew  a  caveat  which  he  had  entered,  and  permitted  the  de- 
fendant to  obtain  a  grant  of  administration  with  a  will,  dated 
the  20th  of  February,  1870,  annexed.  The  caveat  was  subducted 
before  any  appearance  or  warning.  I  am  of  opinion  that,  on 
these  facts,  the  prayer  of  the  petition  cannot  be  granted.  It 
was  argued  that  the  plaintiff  was  estopped  from  maintaining  the 
suit,  on  the  well-known  principle,  for  which  Pickard  v.  Sears  (^) 
is  the  leading  authority,  that  where  one  by  his  words  or  con- 
duct willfully  causes  another  to  believe  in  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things  as 
existing  at  the  same  time.  This  principle,  however,  appears  to 
me  inapplicable  to  the  present  case.  The  plaintiff  did  not  by 
withdrawing  the  caveat  cause  the  defendant  to  bejieve  in  any 
state  of  facts,  or  to  alter  his  position ;  he  merely  left  him  free  to 
pursue  his  own  course  unopposed,  namely,  to  take  a  grant  in 
common  form  if  he  so  pleased.  Nor  can  the  withdrawal  of  a 
caveat  be  properly  likened  to  a  discontinuance  of  a  defense  to 
legal  proceedings.  The  caveat  is  a  mere  caution  to  the  court ; 
contentious  proceedings  do  not  begin  until  an  appearance  is 
entered  to  the  warning  of  the  caveat  (rule  12)  Rules  and  Orders, 
1862 ;  and  by  the  previous  subduction  the  caveator  only  leaves 
the  court  free  to  act  without  notice  to  him.  Several  cases  were 
referred  to  as  showing  that  under  certain  circumstances  the 
court  will  restrain  proceedings  after  acquiescence  in  the  pre- 
viously existing  state  of  things.  The  case  oi  Hoffman  v.  Norris 
(*)  offers  the  nearest  analogy,  but  there  there  was  an  acquies- 
cence of  seven  years,  and  the  party  held  to  be  concluded  by  his 
conduct  had  acted  and  accepted  advantages  on  the  assumption 
that  that  state  of  things  did  not  exist  which  he  afterwards  sought 
lo  establish.     The  proceedings  referred  to  in  the  petition  an- 

(»)  6  A.  &  B.,  409.  (•)  2  Sw.  &  Tr.,  486 ;  31  L.  J.  (P.  M 

O  6  E.  &  B.,  719 ;  25  L.J  (Q.B.),  359.      U  A.),  61. 
<»)3Macq..827.  O  2  Pbillim.,  230,  n. 

O  2  PliUli.m,  224. 
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teriorto  the  entering  the  caveat  are  not  material  to  the  question 
1 1]  now  before  the  court,  *a8  they  occurred  before  the  alleged 
discovery  of  the  will  of  the  2d  of  October,  1871.  For  these 
reasons  I  refuse  the  prayer  of  the  petition. 

Attorneys  for  plaintiff:  Paierson^  Son  ^  Gamer, 
Attorney  for  defendant :  Ayrion, 


.[Law  Reports,  8  Probate  and  Divorce  11.] 
Jan.  14, 1878. 

Harter  and  Slater  v.  Harter  and  Others. 

Will —  Words  introduced  not  in  tTie  Instructions  —  Omission  in  Probate — Parol 

Evidence, 

Testator  pfave  oral  instructions  for  a  will  to  his  attorney,  wLo  made  a  memo- 
randum of  them  in  liis  presence.  The  residuary  clause  was  as  foUows:  "And 
the  residue  equally  amongst  all  the  sons,  including  the  eldest  son  for  the  time 
being,  on  attaining  twenty-one."  From  the  memorandum  a  draft  will  was  drawn, 
which  disposed  of  the  residue  in  the  following  terms,  "  the  trustees  to  stand  pos- 
sessed of  all  the  residue  and  remainder  of  my  real  estate  in  trust  to  divide  the 
Slime,  etc."  The  draft  will  was  left  with  the  testator,  and  on  liis  suggestion  cer- 
tain alterations  were  made  in  it,  but  not  in  reference  to  the  words  of  the  residuary 
clause  above  given.    The  will  with  such  words  was  executed  by  the  testator : 

Held,  that,  however  clearly  an  error  can  be  established,  in  a  will  unless  words 
have  been  inserted  by  fraud  or  by  mistake  without  the  knowledge  of  the  testator, 
the  Ck>urt  of  Probate  cannot  correct  it  either  by  the  omission  of  words  or  by  the 
insertion  of  other  words: 

The  Reverend  George  Gardner  Harter,  late  of  Cranfield,  Bed- 
fordshire, clerk,  died  on  or  about  the  7th  of  February,  1872, 
having  duly  executed  his  last  will  and  testament,  with  a  codicil 
thereto,  bearing  date  the  6th  of  June,  1862,  and  the  Slst  of 
August,  1863,  respectively,  and  thereby  appointed  James  Col- 
lier Harter,  William  Slater  the  younger,  and  Elizabeth  Jessy 
Harter,  executors.  The  plaintifts  propounded  these  papers  in 
the  ordinary  form,  but  added  a  clause  to  their  declafatiou  to  the 
following  eifect:  "  that  the  paper  writing  referred  to  in  the  af- 
fidavit of  scripts  filed  by  the  plaintiffs  in  this  cause  and  marked 
A  contains  (with  the  exception  of  the  word  'real'  which  imme- 
diately precedes  the  word  'estate'  in  the  residuary  clause 
thereof)  the  whole  of  the  said  will  of  the  said  testator  referred 
to  in  the  said  first  count  of  the  declaration,  and  that  the  ^id  word 
'  real '  was  inserted  in  the  said  residuary  clause  of  the  said  will 
by  error  contrary  to  the  instructions  of  the  said  testator,  and 
12]  was  retained  therein  at  the  time  of  the  said  *execution  of 
the  said  will  without  his  knowledge  or  approval,  and  that  by 
reason  thereof  the  said  word  *  real '  is  not  entitled  to  be  included 
in  the  probate."  The  defendants,  Mrs.  Harter  and  Miss  Sophia 
Elizabeth  Jessy  Harter,  pleaded  1,  that  the  will  and  codicil 
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were  not  executed  in  accordance  with  the  requirements  of  tho 
statute  1  Vict.  c.  26.  2,  They  deny  that  the  said  word  **  real " 
immediately  preceding  the  word  "  estate "  in  the  residuary 
clause  in  the  said  will  was  inserted  in  the  said  residuary  clause 
by  error  contrary  to  the  instructions  of  the  said  testator,  and 
that  the  said  word  "  real"  was" retained  therein  at  the  time  of 
the  said  execution  of  the  said  will  without  his  knowledge  and 
approval.  3,  That  the  said  Will  with  the  said  word  "  real "  imme- 
diately preceding  the  word  "  estate "  in  the  residuary  clause 
thereof  was  read  over  by  or  to  the  said  testator,  who  was  com- 
petentto  and  did  understand  the  same,  and  that  the  said  testator, 
at  the  time  of  the  execution  of  the  said  will,  knew  and  approved 
of  the  contents  of  the  said  will  as  the  same  now  appear.  4, 
That  the  said  testator,  after  executing  his  said  will,  a^ily  exe- 
cuted a  codicil  thereto  bearing  date  the  Slst  day  of  August, 
1863,  and  propounded  by  the  plaintifis  in  this  cause,  and  thereby 
confirmed  and  in  law  re-executed  his  said  will  as  the  same  now 
appears.  By  a  settlement  made  on  the  marriage  of  the  deceased 
and  the  defendant,  Mrs.  Harter,  in  1848,  certain  property  was 
assigned  to  trustees  for  the  benefit  of  the  husband  and  wife  dur- 
ing their  respective  lives,  and  on  the  death  of  the  survivor  in 
trust  for  the  benefit  of  the  children  of  the  marriage  in  such  pro- 
portion as  the  father  and  mother  should  jointly  appoint.  Bv  an 
indenture,  dated  the  6th  of  September,  1855,  certain  freehold 
and  copyhold  hereditaments  near  Wakefield  were  limited  to  the 
use  of  James  Collier  Harter  and  his  assigns  for  life  with  re- 
mainder to  the  use  of  George  Gardner  Harter  (the  deceased) 
and  his  assigns  for  life  with  remainder  to  the  use  of  his  first  and 
other  sons  successively  according  to  seniority  in  tail  male  with 
remainder  over.  On  the  30th  of  April  and  1st  of  May,  1862, 
Mr.  George  Gardner  Harter,  the  deceased,  called  upon  his  so- 
licitor, Mr.  Slater,  of  Manchester,  and  gave  him  oral  instructions 
to  prepare  a  will,  the  particulars  of  which  Mr.  Slater  wrote  down 
at  the  time.  The  effect  of  the  instructions  was  to  provide  for 
the  widow  by  an  annuity  and  by  a  *specific  and  pecuniary  [13 
bequest,  and  by  giving  her  aright  to  occupy  Cranfield  Court 
during  her  life,  and  for  the  daughters  by  pecuniary  legacies. 
The  leasehold  estate  and  other  .hereditaments  in  Buckingham- 
shire and  Bedfordshire  (which  comprised  the  whole  of  his  real 
estate)  were  to  be  settled  on  the  eldest  son  in  the  same  manner 
as  the  Wakefield  estate  by  the  above  mentioned  indenture  of 
September,  1855,  and  he  was  to  have  a  legacy  of  20,000/.  All 
the  sons  (including  the  eldest)  were  to  share  equally  in  the 
property  referred  to  in  the  marriage  settlement,  and  also  in 
the  deceased's  residuary  personal  estate.  The  memorandum  con- 
taining these  instructions  was  handed  to  Mr.  John  Howarth.  Mr. 
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Slater's  conveyancing  clerk,  who  drew  up  the  draft  will.  The 
instructions  w«re  fully  carried  out  in  the  draft,  except  that  the 
residuary  clause  was  in  the  following  forna  :  "  And  subject  to 
the  trusts  hereinbefore  contained  upon  further  trust  to  stand 
possessed  of  all  the  residue  and  remainder  of  my  real  estate  in 
trust  to  divide  the  same  betweepand  amongst  such  of  my  sons 
now  born  or  hereafter  to  be  born  (inclusive  of  my  eldest  sou 
for  the  time  being),  as  and  when  they  shall  severally  attain 
twenty-one  years  for  their  own  respective  use  and  benefit 
absolutely." 

On  the  2d  of  May  Mr.  Slater  handed  the  draft  will  to  the 
testator  fur  perusal.  It  was  returned  on  the  6th  of  May  with  a 
letter  suggesting  alterations.  The  alterations,  one  of  which 
gave  a  double  portion  in  the  residue  to  the  eldest  son  were  made, 
and  on  the  4th  of  June  the  testator,  having  finally  approved  the 
alterations,  the  will  was  engrossed  and  forwarded  on  the  5th  of 
June  to  the  testator,  who  returned  it  executed  on  the  7th  of 
June.  The  draft  was  retained  by  the  testator,  but  the  will  was 
deposited  in  Mr.  Slater's  oflice.  In  August,  1863,  a  correspon- 
dence took  place  between  the  testator  and  Mr.  Slater  as  to  the 
shares  the  sons  took  respectively  in  the  residue  of  his  estate. 

On  the  Slst  of  August,  1863,  the  testator  executed  a  codicil 
by  which  he  confirmed  his  will.  The  net  residue  of  personalty 
undisposed  of  by  the  will  amounted  to  150,000i.  The  testator 
left  surviving  him  a  widow,  five  sons,  and  five  daughters.  It 
was  proved  that  Mr.  Howarth  did  not  communicate  with  the 
testator,  but  prepared  the  draft  from  Mr  Slater's  memorandum. 
He  could  have  had  no  doubt  that  the  word  "  residue  "  in  the 
14]  memorandum  included  real  *and  personal  estate, but  by  ac- 
cident the  words  "  and  personal "  were  omitted  in  the  draft. 
When  the  testator  executed  the  codicil  he  had  no  other  paper 
before  him. 

Nov.  29.  Dr.  Spinksj  Q.C.  and  Dr.  Tristram^  appeared  for 
the  plaintiflfs.  This  court  has  power  to  correct  a  mistake  in  a 
will,  whether  it  aiises  from  error  or  from  fraud.  It  used  to 
have  such  a  power  before  the  passing  of  the  Wills  Act,  and 
has  so  still,  for  it  has  not  been  taken  awav  by  that  statute. 
Before  the  act  the  court  would  carry  out  the  intentions  of  a 
deceased,  providing  they  were  reduced  into  writing  in  his  life- 
time. The  instructions  in  this  case,  which  were  in  writing, 
dispose  of  the  personal  residue  only  and  the  terms  of  the  resi- 
duary clause  show  that  it  was  not  intended  to  apply  to  realty. 
Although  this  court  may  not  be  able  to  introduce  the  words 
"  and  personal,"  it  may  expunge  the  word  "  real.'*  They  re- 
ferred to  Fawcett  v.  Jones  (*) ;  Bridge  v.  Arnold  (*) ;  Barton  v. 

(>)  8  PhUUm.,  434.  O  2  PhUUm.,  455. 
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Eobins  0) ;  Darner  v.  Pechell  (*) ;  Geirard  v.  Gerrard  (^) ;  MickUn 
V.  Framctin  (*) ;  Lord  St.  Helens  v.  Marchioness  of  Exeter  (*) ;  rmt'er^ 
V.  MiUer  (•);  Bayldon  v.  Bayldon  (') ;  Draper  v.  Hitch  (^);  Castell 
V.  Ta^^  (*);  t/K/Ki  v.  Marshall  (>°);  jl«m  v.  M'Pherson  (") ;  Jn 
/Ag  G^oorfx  ofDuane  ('*) ;  iw/er  v.  iSwzVA  ('^) ;  i?i^/eH  v.  jR^^/rfi  (") ; 
Charter  v.  Charter  (**) ;  Guardhouse  v.  Blackburn  Q^) ;  1  Wrae. 
Exors.  (6th  ed.^  343. 

Indenmck  ana  Mellor  appeared  for  tlie  respective  defendants. 
They  contended  that  the  Court  of  Probate  has  no  power  to 
amend  an  error  dimply  as  such,  whether  the  error  appears  on 
parol  or  by  a  written  document.  There  is  no  ambiguity  on  the 
face  of  the  paper,  and,  therefore,  there  is  no  opening  for  parol 
evidence.  The  Wills  Act  enacts  that  a  will  to  be  valid  must 
be  .executed  in  a  *particular  manner,  and  that  only  is  the  [15 
will  which  has  been  executed  in  that  manner.  Even  if  the  court 
could  have  corrected  the  will  as  it  originally  stood,  it  could  not 
do  so  after  the  execution  of  the  codicil  which  confirmed  the  will. 
They  referred  to  Rockell  v.  Youde  (*^) ;  Shadbolt  v.  Waugh  (*^  ;  In 
the  Goods  of  Wilson  (»») ;  Mitchell  v.  <}ard(^) ;  Birks  v.  Birks  {^') ; 
Drake  v.  Drake  (^) ;  Stanley  v.  Stanley  (^) ;  Alter  v.  Atkinson  (**). 

Cur.  ado.  vulL 

Jan.  14;  1873.  Sib;  J.  Hannen.  In  this  case  the  plaintiffs, 
two  of  the  executors  of  the  will  of  the  Rev.  George  Gardner 
Harter,  deceased,  dated  the  6th  of  June,  1862,  propound  the 
said  will,  together  with  a  codicil  thereto  of  the  31st  of  August, 
1863,  and  in  their  declaration  allege  that  the  word  "  real,"  which 
immediately  precedes  the  word  "  estate  "  in  the  residuary  clause 
of  the  will  was  inserted  in  the  said  residuary  clause  by  error, 
contrary  to  the  instructions  of  the  testator,  and  was  retained 
therein  at  the  time  of  the  execution  of  the  will,  without  his 
knowledge  or  approval,  and  that  by  reason  thereof  the  said  word 
"  real"  is  not  entitled  to  be  included  in  the  probate.  *  One  of 
the  defendants,  Elizabeth  Jessy  Harter,  the  widow  and  remain- 
ing executrix  of  the  will  has  pleaded  denying  that  the  word 

0)  2  Phaiim.,  465,  n.  ('*)  Law  Rep.,  1  P.  &  M.,  139. 

(*)  2  Phniim.,  458.  (*')  Law  Rep.,  2  P.  &  M.,  315. 

O  2  Phillim.,  469.  ( '•)  Law  Rep.,  1  P.  &  M.,  109. 

O  2  PhUlink,  461.  (»')  8  Phniim.,  141. 

(•)  2  Phillim.,  461,  n.  (»')  3  Hagg.  Eccl.,  570. 

(•)  3  Add.,  226.  ("0  2  Curt.,  853. 

O  8  Add.,  282.  C»)  8  Sw.  &  Tr.,  275 ;  82  L.  J.  (P.  M.  & 

(•)  1  Hagg,  BccL,  674.  A.),  129. 

n  1  Curt.,  298.  (*')  4  Sw.  &  Tr.,  23 ;  34  L.  J.  (P.  &  M.), 

('*)  3  Curt.,  636.  90. 

(•«)  1  H.  L.  C,  191.  n  8  H.  L.  C,  172 ;  29  L.  J.  (Ch).,  656. 

('•)  2  Sw.  &  Tr.,  590.  («•)  2  J.  &  H.,  491. 
n  3  Sw,  &  Tr.,  282 ;  82  L.  J.  (P.  M.        O  Law  Rep.,  1  P.  &  M.,  666. 
A  A.},  13. 
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"  real "  was  inserted  in  the  residuary  clause  by  error,  contrary  to 
the  instructions  of  the  deceased,  and  that  the  said  word  "  real " 
was  retained  therein  without  the  testator's  knowledge  and  ap- 
proval, and  a  further  plea  that  the  will  with  the  word  "  real " 
in  the  residuary  clause  was  read  over  by  and  to  the  said  testator, 
who  was  competent  to,  and  did,  understand  the  same ;  that  the 
testator  at  the  time  of  the  execution  of  the  said  will  knew  and 
approved  of  the  contents  thereof  as  the  same  now  appear;  and, 
lastly,  that  the  testator,  after  executing  this  said  will,  duly  exe- 
cuted the -codicil  thereto,  dated  the  31st  of  August,  1863,  and 
thereby  confirmed,  and,  in  law,  re-executed  his  said  will  as  the 
same  now  appeal's.     These  portions  of  the  pleadings  are  suffi- 
16]  cient  to  show  the  questions  *which  arise  for  decision  in 
the  cause.    By  the  settlement  executed  on  the  marriage  of  the 
deceased,  he  had,  with  his  wife,  a  joint  power  of  appointment 
of  moneys,  amounting  on  the  whole  to  65,000/.,  for  the  benefit 
of  one  or  more  of  his  children.    By  a  subsequent  settlement 
certain  freehold  and  copyhold  hereditaments  m  the  county  6f 
York  stood  at  the  time  of  the  execution  of  the  will  in  question 
limited  to  the  use  of  the  deceased  and  his  assigns  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons  successively, 
according  to  seniority,  in  tail  male,  with  divers  remainders  over. 
The  deceased  was  also  possessed  of  real  estate  of  considerable 
value,  and  of  personalty  of  the  value  of  about  200,000t     In  this 
state  of  things,  the  deceased,  on  the  Ist  of  May,  1862,  after  full 
explanation  from  his  solicitor,  Mr.  Slater,  of  the  position  of 
aftairs  in  reference  to  the  said  settlements,  gave  him  oral  in- 
structions for  the  preparation  of  his  will.     Mr.  Slater,  in  the 
presence  of  the  deceased,  wrote  a  memorandum  of  these  oral 
instructions.     The  deceased  also  instructed  him  to  prepare  a 
joint  appointment  under  the  power  in  that  behalf  in  the  mar- 
riage settlement,  and  this  was,  as  stated  by  Mr.  Slater,  part  of 
the  scheme  the  testator  wished  to  be  carried  out  in  connection 
with  his  will.     The  memorandum  of  the  instructions  for  the 
will  is  before  the  court,  and  is  as  follows  :  "  Give  to  wife,  Eli- 
zabeth Jessy  Hall,  provisions,  wines,  liquors,  carriages,  horses, 
harness,  live  and  dead  stock  in  and  about  my  dwelling  house 
and  farm  at  Cranfield,  except  plate  and  furniture,  with  lOOOt 
legacy  to  wife  absolutely.     Set  apart  a  sum  sufficient  to  raise 
an  annuity  of  2000/.  per  annum  to  Mrs.  Harter  for  life,  with 
powers  of  investment.     Give  to  Mrs.  Harter  the  privilege  of 
occupying,  rent  free,  the  house,  outbuildings,  garden,  and  plea- 
sure grounds  at  Cranfield  Court,  until  eldest  son  for  the  time 
being  shall  attain  twenty-five  years  of  age,  provided  she  so  long 
remains  my  widow;  and  during  such  occupation  of  the  house 
Mrs.  Harter  to  have  the  use  of  the  plate  and  furniture  without 
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Habilitjr  to  loss  or  breakage.  Limit  (subject  to  interest  in  Cran- 
field  Court  given  to  Mra.  Harter)  the  Cranfield  and  other  estates 
in  Bedfordshire  or  Buckinghamshire,  including  the  avowson 
of  Cranfield,  and  the  plate  to  like  limitations  as  the  Yorkshire 
estate,  subject  to  previous  trusts.  Give  furniture  at  Cranfield 
Court  to  eldest  son  for  the  time  being  on  attaining  twenty-five. 
Also  give  him  20,000/.  on  attaining  *twenty-one.  Give  legacy  [17 
of  10,000/.  to  each  of  my  daughters,  Sophia  Elizabeth  Jessy  IL, 
and  Eleanor  Maude  H.,  on  twenty-one  or  marriage.  And  the 
residue  equally  among  all  the  sons,  including  the  eldest  for  the 
time  being,*'on  attaining  twenty-one.  Maintenance,  education, 
and  advancement  clauses  during  minority,  as  usual.  Trustees 
and  executors,  my  wife  and  my  brother,  James  Collier  Harter.'* 
Mr.  Slater  subsequently  banded  this  memorandum  to  his  man- 
aging clerk,  Mr.  Howarth,  who  drew  up  a  draft  will.  In  this 
draft  the  residuary  clause  is  drawn  in  the  following  words  : 
"  And  subject  to  the  interests  hereinbefore  contained,  upon  fur- 
ther trust  to  stand  possessed  of  all  the  residue  and  remainder  of 
my  real  estate,  in  trust  to  divide  the  same  equally  between  and 
amongst  such  of  my  sons  now  born  or  hereafter  to  be  born  (in- 
clusive of  my  eldest  son  for  the  time  being),  as  and  when  they 
shall  severally  attain  their  respective  ages  of  twenty-one  years, 
for  their  own  use  and  benefit  absolutely.''  A  joint  appointment 
providing  for  the  equal  division  of  the  funds  settled  by  the  mar- 
riage settlement  was  also  drawn  up.  On  the  2d  of  May  Mr. 
Slater  handed  to  the  deceased  a  fair  copy  of  the  draft  for  his 
perusal ;  and  on  the  same  day  the  draft  of  the  joint  appointment 
was  also  furnished  to  the  deceased.  On  the  6th  of  May  the  de- 
ceased returned  to  Mr.  Slater  the  draft  will,  as  to  which,  after 
stating  that  he  had  carefully  perused  it,  he  suggested  certain 
alterations.  These  were  afterwards  embodied  in  the  draft  in 
.red  ink,  and  the  draft,  so  altered,  was  again  returned  to  the  de- 
ceased. Between  this  time,  the  9th  of  May,  and  the  execution 
of  the  will  on  the  6th  of  June,  several  letters  passed  between 
the  deceased  and  Mr.  Slater  on  the  subject  of  the  will,  which 
clearly  show  that  the  deceased  read  and  fully  considered  the 
will,  and  suggested  an  alteration  in  the  residuary  clause,  by 
which  the  eldest  Son  was  to  take  a  share  equal  to  two  of  his 
brothers'  shares;  but  no  reference  is  made  in  the  correspond- 
ence to  the  terms  in  which  the  residuarv  clause  was  worded, 
and  it  remained,  with  the  exception  of  the  above  mentioned  al- 
teration, as  drawn  in  the  first  draft,  and  was  so  copied  into  the 
will,  which  was  ultimately  executed.  Mr.  Howarth,  the  man- 
aging clerk  to  Mr.  Slater,  was  called  as  a  witness,  and  stated 
that  he  understood  the  word  "  residue"  in  the  instruction,  to  mean 
**  real  and  personal,"  but  that  by  inadvertence  he  drew  it  as  it 
5Enq.  Bep-I  65 
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18]  now  stands,  and  never  *noticed  the  error.  Mr.  Slater  also 
stated  thfit  the  terms  of  the  residuary  clause  entirely  escaped 
his  attention.  Upon  the  evidence  afforded  by  the  documents  in 
the  cause  as  well  as  by  the  oral  testimony  of  the  witnesses,  I 
entertain  no  doubt  that  the  residuary  clause,  as  it  itanda  in  the 
will,  does  not  express  the  real  meaning  of  the  testator.  It  was 
not  his  intention  that  there  should  he  an  intestacy  as  to  his  rc- 
sidnarv  personalty,  hut  that  he  intended  that  such  residue  should 
be  divided  amongst  his  sons,  the  eldest  taking  two  shares.  It 
is  necessary  that  I  should  state  what  appears  to  rae  to  have  been 
the  exact  nature  of  the  error  by  which  a  failure  to  express  the 
true  intention  of  the  testator  has  arisen.  I  think  that  the  error 
consists  in  the  omission  of  the  words  "  and  personal  "  after  the 
word  "  real "  in  the  residuary  clause.  The  memorandum  of 
instructions  drawn  up  by  Mr.  Slater,  deals  with  realty  as  well 
as  personalty,  and  then  proceeds  to  dispose  of  the  residue.  This, 
without  qualification,  would  mean  the  residue  of  the  testator's 
property  generally,  real  and  personal ;  and  so  it  was  understood 
i>y  Mr.  Ilowarth,  who  drew  the  will.  It  makes  no  difference 
in  my  judgment,  that  the  testator  had  not  at  the  time  any  other 
realty  than  that  which  he  had  specifically  disposed  of.  That 
fact  may  possibly  have  made  him  or  Mr.  Slater  careless  in  the 
use  of  a  general  term  wide  enough  to  include  realty,  if  it  had 
existed,  but  it  does  not  negative  an  intention  on  their  part  to 
use  the  word  in  its  ordinary  and  mora  extended  sense.  There 
was  no  intention  on  tlie  part  of  the  testator  to  leave  an  intestacy 
as  to  any  other  real  estate  which  he  might  possess  or  acquire, 
but  in  the  belief  that  he  had  not  and  probably  would  not  have 
any,  he  was  content  to  use  language  wide  enough  to  include  it. 
Nor  does  the  fact  that  the  language  of  the  residuary  clause  in 
disposing  of  the  residue  is  ratber  applicable  to  personalty,  make 
any  difference.  On  this  point  the  observations  of  Lord  Gotten-  « 
ham  in  Saumarcz  v.  Saumarcz  (')  may  be  referred  to.  "  The 
circumstances  of  the  testator  using  expressions  and  giving  di- 
rections applicable  only  to  the  personal  estate,  may  prove  that 
he  did  not  at  the  time  consider,  or  was  not  aware,  that  realty 
he  part  of  his  residue  ;  but  if  such  knowledge  he  not 
ry,  as  it  certainly  is  not,  to  give  validity  to  the  devise, 
lence  of  it,  though  so  manifested,  cannot  destroy  the 
peration  of  the  general  intent  of  passing  all  the  residne 
roperty;"  and  again,  at  page  839,  "  In  considering  gifts 
ue,  whether  of  real  or  personal  estate,  it  is  not  necessary 
■tain  whether  the  testator  had  any  particular  property  in 
plation  at  the  moment.  Indeed  such  gifts  may  be  iutro- 
o  guard  against  a  testator  having  overlooked  some  pro- 

(')  4  M.  4  Cr.,  at  page  340. 
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perty  or  interest  in  the  gifts  particularly  described."  This  view 
of  tne  facts  leads  me  to  a  conclusion  which  is  decisive  of  the 
case.  I  think  it  is  not  in  the  power  of  the  court  to  supply  words 
accidently  omitted  from  a  will.  The  Wills  Act  (1  Vict.  c.  26, 
8.  9)  admits  of  no  qualification.  "  No  will  shall  be  valid  unless 
it  shall  be  in  writing,  and  executed  in  manner  hereinafter  men- 
tioned," that  is,  by  a  duly  attested  signature.  In  the  present 
case  there  is  no  testamentary  disposition  of  the  residue  of  the 
personalty  of  the  deceased  fulfilling  the  requirements  of  the 
act,  and  the  intention  of  the  deceased,  however  clearly  it  may 
appear  in  the  unattested  instructions,  cannot  be  given  effect  to. 
"  With  respect  to  wills  made  on  or  after  January,  1838,"  says 
Sir  E.  V.  Williaips  (*),  "  it  is  plain  that  by  reason  of  the  provi- 
sions of  the  statute  1  Vict.  c.  26,  the  whole  of  every  testament- 
ary disposition  must  be  in  writing  and  attested  pursuant  to  the 
act.  Whence  it  follows  that  the  court  has  no  power  to  correct 
omissions  or  mistakes  by  reference  to  the  instructions  in  any 
case  to  which  that  statute  extends."  This  disposes  of  the  nu- 
merous cases,  which  were  cited  in  argument,  of  dates  ante- 
rior to  1  Vict.  c.  26 ;  and  with  regard  to  wills  to  which  that 
statute  is  applicable,  it  has  not  been  suggested  that  the  court 
can  admit  to  probate  any  words  not  contained  in  some  duly 
attested  testamentary  document,  however  cogent  the  evidence 
may  be,  from  oral  or  written  instructions,  that  they  were  in- 
tended to  be  part  of  the  will.  But  it  was  contended  on  behalf 
of  the  plaintiffs  that  the  true  view  of  the  nature  of  the  mistake 
in  the  draft  and  copy  as  executed  is  not  that  the  words  **  and 
personal"  were  omitted,  but  that  the  word  "  real"  was  inserted, 
and  that  the  will  ought  to  be  made  to  read  "  all  the  residue  and 
remainder  of  my  estate."  I  have  already  stated  my  grounds  for 
holding  that  the  error  was  one  of  omission,  but  there  are  fur- 
ther special  reasons  why  I  cannot  expunge  the  word  "real" 
from  the  residuary  clause.  There  are  *undoubtedly  nu-  [20 
merous  tjases  which  establish  that  this  court  may  decree  probate 
of  a  part  only  of  a  properly  attested  instrument  purporting  to 
be  a  will.  It  is  not  necessary  to  do  more  than  refer  to  the  au- 
thorities collected  in  the  case  of  Fawcett  v.  Jones  (*)  which,  though 
relating  to  wills  before  the  statute  1  Vict.  c.  26,  are  on  this  head 
applicable  to  wills  of  a  later  date.  And  in  the  case  of  Allen  v. 
McPherson  ('),  Lord  Lyndhurst  said,  "  It  is  perfectly  clear  that 
the  Ecclesiastical  Court  may  admit  part  of  an  instrument  to 
probate,  and  refuse  it  as  to  the  rest."  Lord  Campbell  (*)  in  the 
same  case  says,  "  it  is  quite  clear  that\he  Ecclesiastical  Court 
had  jurisdiction  to  refuse  probate  of  that  part  of  the  codicil 

0 1  Wm.  Exors.  (1st  ed),  345.  (")  1  H.  L.  C,  at  p.  209. 

O  3  PhUUrn.,  434.  O  1  H.  L.  C,  at  p.  233. 
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which  affects  the  appellant,  because,  giving  credit  to  the  facts 
stated,  that  part  of  the  codicil  was  not  the  will  of  the  testator; 
•  he  was  imposed  upon,  and  probate  of  that  part  of  the  codicil 
ought  to  have  been  refused."  In  that  case  fraud  was  the  ground 
on  which  it  was  sought  to  expunge  a  part  of  a  codicil ;  but  In 
the  goods  of  Duane  (^)  Sir  C.  Creswell  applied  the  same  reasoning 
to  a  case  of  simple  mistake.  There  the  words  which  were  re- 
jected were  part  of  a  printed  form,  and  ought  to  have  been 
struck  out  as  inconsistent  with  the  instructions  given  by  the 
testator ;  they  were  not  read  by  or  to  the  testator,  but  the  per- 
son who  prepared  the  will  omitted  to  strike  them  out.  Sir  C. 
Creswell,  after  referring  to  Allen  v.  AlcPhersoriy  said  :  **  I  can  see 
no  difference  in  principle  between  that  case  and  the  present  one, 
where  a  clause  for  which  the  deceased  gave  no  instructions,  and 
which  was  not  read  over  to  him,  formed  per  incuriam  part  of 
the  document  signed  by  the  deceased.'*  The  facts  of  that  case 
distinguish  it  in  an  essential  manner  from  the  present.  There  an 
entire  clause  of  which  the  testator  was  altogether  ignorant  was 
introduced  by  accident,  and  it  was  contrary  to  the  intention  of 
the  person  who  drew  the  will  that  the  clause  should  be  in  it. 
In  the  present  case  the  testator  intended  that  a  clause  disposing 
of  the  residue  of  his  personalty  should  be  in  the  will,  but  he 
left  it  to  another  person  to  choose  the  language  by  which  his 
intention  should  be  carried  into  effect,  and  he  read  and  adopted 
as  his  own  the  language  so  chosen.  *  Inappropriate  language 
having  been  used,  the  court  is  asked  to  remedy  the  mistake, 
21]  not  by  rejecting  *words  of  which  the  testator  is  proved  to 
have  been  ignorant,  but  by  modifying  the  language  used  by  the 
draftsman,  and  adopted  by  the  testator,  so  as  to  make  it  express 
the  supposed  intention  of  the  testator.  This  is,  in  fact,  to  make 
a  new  will.  The  theory  of  the  plaintiffs,  is  that  the  testator  had 
his  personalty  only  in  his  mind,  when  he  gave  instructions  for 
the  residuary  clause,  because  he  had  no  realty  undisposed  of. 
•  If  so,  the  proper  mode  of  carrying  out  the  instructions  would 
have  been  to  say,  "  the  residue  of  my  personal  estate ;"  and  in 
that  case  the  error  consists  in  having  substituted  the  word 
"  real "  for  "  personal."  Upon  this  hypothesis  the  court  is 
asked  to  strike  out  the  word  "  real,"  not  because  the  clause 
would  then  be  in  the  form  the  testator  intended,  but  because  it 
would  in  its  transformed  shape  substantially  carry  out  the  tes- 
tator's wish.  It  is  also  to  be  observed,  that  not  only  the  form, 
but  probably  the  effect  would  be  different ;  for  a  bequest  of  the 
residue  of  the  testator's  estate  would,  according  to  the  modern 
decisions,  include  the  realty,  unless. the  context  clearly  excluded 
it :  Jarm.  on  Wills,  ch.  22  :   The  Mayor  and  Corporation  of  Ham- 

(')  2  Sw.  &  Tr.,  500. 
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illon  V.  Hodsdon  (*J.  Such  a  mode  of  dealing  with  wills  would 
lead  to  the  most  dangerous  consequences;  for  it  would  convert 
the  Court  of  Probate  into  a  court  of  construction  of  a  very  pe- 
culiar kind,  whose  duty  it  would  be  to  shape  the  will  into  con- 
formity with  the  supposed  intentions  of  the  testator.  In  very 
manv  of  the  cases  which  come  before  the  courts  of  law  and 
equity,  as  to  the  proper  construction  of  wills,  the  intention  of 
the  deceased  is  supposed  to  be  seen,  but  the  question  is  whether 
the  language  used  expresses  the  intention.  If  the  process  now 
sought  to  be  applied  to  this  will  were  to  be  adopted,  the  Court 
of  Probate  will  in  future  be  asked,  first  to  ascertain  by  extrinsic 
evidence  what  the  testator's  intention  was,  and  then  to  expunge 
such  words  or  phrases,  as,  being  removed,  will  leave  a  residuum, 
carrying  out  the  intention  of  the  testator  in  the  particular  case, 
though  difterent  in  form,  and  possibly  in  legal  etlect,  from  that 
which  the  testator  or  his  advisers  intended.  If  I  felt  myself  at 
liberty  to  adopt  such  a  course,  I  should  think  that  the  best 
amendment  of  the  will  would  be  to  leave  the  word  "  residue" 
by  itself  in  the  residuary  clause  as  it  is  in  the  memorandum  of 
instructions.  But  it  is  obvious  that,  though  this  might  *give  [22 
effect  to  the  testator's  wishes  in  this  instance,  it  would  be  by  an 
accident;  for  the  word  "  residue,"  taken  with  the  context  of 
the  will,  might  have  had  a  different  effect  to  that  which  it  has 
in  connection  with  the  context  of  the  itistructions  ;  but,  for  the 
reasons  I  have  given,  I  entirely  repudiate  this  mode  of  altering 
the  language  of  a  testamentary  instrument,  and  I  am,  therefore, 
of  opinion  that  whether  the  error  which  has  undoubtedly  crept 
into  the  will  be  one  of  omission  or  insertion,  it  is  equally  beyond 
the  jurisdiction  of  this  court  to  correct  it.  I  have  thus  far  con- 
sidered the  case,  apart  from  the  decision  of  Lord  Penzance  in 
(ruardfiouse  v.  lilackbum  (*),  but  I  must  add  that  it  appears  to 
me  that  that  is  an  authority  directly  decisive  of  this  case  in  fa- 
vor of  the  defendants.  It  was  there  established  to  the  satisfac- 
tion of  the  court  that  specific  words  had  been  inserted  by  the 
attorney  who  drew  the  codicil  by  mistake,  and  without  instruc- 
tions. Yet  the  learned  judge  held  that  as  the  contents  of  the 
codicil  had  been  brought  to  the  knowledge  of  a  competent  tes- 
tatrix, the  execution  of  the  instrument  must  be  deemed  conclu- 
sive evidence  that  she  approved  as  well  as  knew  the  contents. 
If  I  did  not  agree  in  the  reasons  given  by  Lord  Penzance  for  his 
decision,  it  would  be  my  duty  to  follow  it  in  a  similar  case ;  but 
I  must  add,  that  I  entirely  adopt  my  predecessor's  very  lucid 
exposition  of  the  rules  by  which  this  court  ought  to  be  governed 
with  reference  to  the  rejection  of  the  whole  or  part  of  a  duly  ex- 
ecuted testamentary  document.     The  conclusion  I  have  arrived 

(^)  6  Moore,  P.  C,  76.  0  Law  Rep.  1  P.  &  M.,  109. 
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at  makes  it  unnecessary  that  I  should  express  a  positive  opinion 
on  the  effect  which  the  execution  of  the  codicil  would  have  had 
on  the  will,  if  I  had  thought  that  the  word  "  real"  ought  to  be 
expunged  from  the  residuary  clause,  but  I  am  strongly  inclined 
to  think  that  it  would  have  made  no  difference,  and  that  the 
codicil  must  be  held  to  confirm  only  that  which  was  the  true 
will  of  the  testator.  For  these  reasons  I  pronounce  for  the  will 
in  its  present  form. 

Attorneys  for  plaintiffs  :  Milney  Riddle  ^  Mellor. 
Attorneys  for  defendants  :  B.  M.  ^  F.  Lowe. 


[Law  Reports,  8  Probate  and  Divorce,  23.] 
Jan.  14, 1873. 

23]  *  Orton  v.  Smith. 

Co9t%  out  of  Estate —  UnsueceMful  Opposition  to  WiU — Phas  of  Undue  Influent 

and  th'aud. 

The  Court  allowed  costs  out  of  the  estate  to  the  unsuccessful  opponent  of  a  will 
although  he  had  pleaded  undue  influence  and  fraud,  being  of  opinion  that  the 
mode  in  which  the  testator  had  executed  the  will  and  the  conduct  of  the  persons 
beneficially  interested  under  it  had  reasonably  excited  doubt  and  suspicion,  and 
justified  those  pleas. 

The  plaintiff  propounded,  as  executor,  the  wilK  dated  the  23d 
of  May,  1872,  of  Isaiah  Smith,  late  of  Foleshill,  in  Warwick- 
shire, tanner  and  farmer,  who  died  in  June,  1872.  By  the  will, 
tlie  testator  gave  legacies  of  50i.  each  to  a  brother  and  sister, 
and  the  rest  of  his  property  to  Mr.  and  Mrs.  King,  with  whom 
he  had  been  living  for  some  years  before  his  death.  The  de- 
fendants, who  were  the  next  of  kin,  opposed  the  will,  alleging 
incapacity,  undue  influence,  and  fraud.  The  cause  was  tried 
on  the  11th,  12th,  and  17th  of  December,  1872,  before  Sir  J. 
Hannen,  without  a  jury.  The  plaintiff,  who  was  the  medical 
attendant  of  the  deceased,  gave  positive  evidence  as  to  the  tes- 
tator's capacity  and  as  to  his  having  given  instructions  for  the 
will ;  but  he  was  not  present  when  the  will  was  executed.  The 
Kings  and  other  witnesses  were  also  examined.  The  defend- 
ants' case  was  that  the  testator's  signature  to  the  will  was  a 
forgery,  and  Mr.  Chabot,  the  expert,  was  examined,  and  gave 
a  decided  opinion  to  that  effect.  The  trial  was  adjourned  in 
order  that  the  plaintiff' might  submit  the  signature  to  another 
expert,  but  the  opinion  of  that  expert  was  also  against  the 
genuineness  of  the  signature,  and  he  was  not  called.  The  court, 
being  unable  to  see  any  ground  for  coming  to  the  conclusion 
that  the  evidence  of  the  plaintiff  was  untrue,  and  also  relying 
on  the  evidence  of  a  solicitor's  clerk  who  was  in  the  testator's 
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house  when  the  will  was  executed,  although  not  in  the  room, 
and  beinff  unable,  on  a  comparison  of  handwriting,  to  concur 
in  the  opinion  of  Mr.  Chabot,  pronounced  for  the  will;  but  al- 
lowed the  defendants'  costs  out  of  the  estate  after  payment  of 
the  plaintift''s  costs. 

A.  Siaveley  Hill,  Q.C.,  and  Bayford^  for  the  phiintiff,  were 
♦afterwards  heard  on  the  question  of  costs.  The  property  [24 
is  very  small,  and  it  is  doubtful  whether  there  will  be  sufficient 
to  pay  the  plaintift''8  costs  and  the  legacies.  The  defendants 
having  taken  upon  themselves  to  establish  a  case  of  undue  in- 
fluence and  fraud,  and  having  failed,  ought  to  be  condemned 
in  costs.  Even  if  there  was  reasonable  ground  for  contesting 
the  will  and  raising  those  issues,  that  would  not  entitle  them  to 
costs  out  of  the  estate,  but  would  merely  protect  them  against 
condemnation  in  costs. 

Dr.  SpinlcSy  Q.  C,  and  Searle^  were  fortlie  defendants. 
■  Sir  J.  Hannen.  I  gave  my  most  anxious  attention  to  this 
question  of  costs,  and  1  remain  of  the  sume  opinion  as  before 
respecting  it.  The  case  was  a  peculiar  one.  An  apparently 
respectable  man,  against  whom  nothing  came  out  in  the  course 
of  the  trial  which  justifies  me  in  saying  that  I  would  not  be- 
lieve him  —  I  mean  Mr.  Orton  — gave  evidence,  which,  if  true, 
proved  that  lie  had  himself  received  instructions  for  the  will  from 
the  testator,  and  that  the  will  was  drawn  up  in  accordance  with 
those  instructions  by  an  attorney  against  whom  also  nothing 
appeared  tending  to  show  that  he  was  not  trustworthy.  There 
was  also  no  doubt,  on  the  evidence  of  that  attorney's  clerk,  that 
the  will  was  taken  up  to  the  testator's  room,  and  was  brought 
down  again  duly  executed.  Some  witnesses  further  spoke  to 
declarations  of  the  testator  referring  to  the  execution  of  the  will. 
What  appeared  on  the  other  side  ?  There  was  the  evidence  of 
a  gentleman,  for  whose  judgment  I  have  a  great  respect,  Mr. 
Chabot.  I  have  frequently  had  occasion  to  observe  the  value 
of  that  gentleman's  evidence,  but  in  this  case  his  evidence,  that 
he  did  not  think  the  signature  to  the  will  was  genuine,  was 
founded  upon  a  single  signature,  and,  for  the  most  part,  upon  a 
single  letter.  If  I  had  acted  on  his  evidence  I  should,  in  effect, 
have  convicted  three  persons  at  least  of  fraud  and  forgery.  I 
came  to  the  conclusion  that,  the  evidence  of  those  witnesses 
being  unimpeached,  I  could  not,  on  the  theoretical  evidence 
of  Mr.  Chabot  alone,  refuse  credence  to  their  statements.  But 
in  dealing  with  the  question  of  costs,  I  have  to  consider  all 
the  facts  of  the  case.  I  understand  the  rule  as  to  costs  to 
be  that  if  the  circumstances  are  such  as  to  justify  the  litiga- 
tion, then  this  court,  going  farther  than  other  courts,  is  in 
♦the  habit  of  allowing  the  party  who  has  entered  into  a  liti-  [25 
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gation  which  it  considers  reasonable  and  justifiable  to  have  his 
costs  out  of  the  estate.  Undoubtedly  it  frequently  refuses  such 
an  indulgence  where  the  plea  of  fraud  is  improperly  pleaded, 
but  the  question  whether  such  a  plea  was  justifiable  must  be 
judged  upoaits  merits  in  each  case  that  comes  before  the  court. 
~ow,  in  this  case,  there  were  many  facts  calculated  to  excite 
grave  suspicion.  There  was  the  fact  that  Mrs.  King,  having 
got  the  will  executed,  never  mentioned  it  to  the  members  of 
1  he  family  of  the  testator  who  soon  afterwards  came  to  the  house. 
That  was  conduct  which  led  to  doubt  and  suspicion.  More 
than  that,  there  was  the  very  remarkable  fact,  the  true  explana- 
tion of  which  remained  in  obscurity  to  the  last,  that  after  the 
execution  of  the  will  Mrs.  King  got  a  neighbor  to  write  the 
testator's  signature  on  two  checks  instead  of  obtaining  the  tes- 
tator's own  signature  to  them.  Although  that  circumstance 
did  not  go  directly  to  the  merits  of  the  case,  it  was  certainly  cal- 
culated to  excite  grave  suspicion,  and  the  reason  why  the  checks 
were  signed  by  some  one  other  tban  the  testator  remained  to  the 
last  in  confusion  and  obscurity.  One  of  the  grounds  on  which 
the  court  always  allows  costs  out  of  the  estate  is  that  the  testa- 
tor has  left  his  testamentary  papers  in  such  a  state  that  they 
excite  suspicion  and  invite  litigation.  Assuming  that  I  was 
right  in  the  conclusion  to  which  I  came  on  the  merits,  it  was  a 
misfortune  that  the  mode  in  which  the  testator  executed  the 
will  certainly  gave  rise  to  the  most  natural  and  well  founded 
suspicion,  for  the  signature  was  evidently  patched  and  altered. 
I  could  not  come  to  the  conclusion  that  the  signature  was  a  for- 
gery. I  could  not  believe  that  the  ignorant  people  who  were 
about  the  testator  when  the  will  was  executed  were  prepared 
with  the  means  of  obliterating  a  part  of  the  signature.  If  they 
w-ere  not,  it  must  be  asserted  that  the  attorney  or  Mr.  Orton 
*mu8t  have  used  some  means  of  obliteration ;  but  this  was  not 
proved.  It  was  a  very  great  misfortune  that  the  testator  exe- 
cuted the  will  in  such  a  manner  as  to  give  rise  to  very  serious 
suspicions.  These  are  the  grounds  on  which  I  thought  the  de- 
fendants' costs  should  be  paid  out  of  the  estate  after  a  full  in- 
demnity had  been  given  to  the  successful  party  for  his  costs. 
I  very  much  regret  that  the  value  of  the  estate  is  so  small  as  to 
26]  make  this  probably  a  *barren  victory  for  the  Kings,  but  I 
must  not  allow  that  consideration  to  influence  me  in  determin- 
ing the  question  whether  or  not  this  was  a  reasonable  and  pro- 
per litigation. 

Solicitors  for  plaintiff:  Sharp  ^  Co. 
Solicitor  for  defendant :    W.  lindal  Perkins. 
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[Law  Reports,  8  Probate  and  Divorce,  26] 
Jan.  21, 1873. 

In  thb  Goods  of  Sykes. 

Will  —  Appointment  of  Executor  on  an  Erasure — Declaration  of  TesUUoi* — Sub 

sequent  Codieil. 

The  deceased  executed  a  will  and  codicil,  the  latter  referring^  to  the  former  by 
its  date.    The  name  of  the  executor  appointed  by  the  will  was  written  on  an 
erasure.    The  court  admitted  the  declaration  of  tlie  testator  as  to  the  person  he 
had  appointed  executor,  made  before  the  execution  of  the  codicil,  and  granted  pro 
bate  of  the  will  and  codicil  to  such  executor. 

William  IIenry  Sykes,  of  Albion  Street,  Ilyde  Park,  Middle- 
sex, died  on  the  16th  of  June,  1872,  having  executed  a  will,  dated 
the  9th  of  November,  1869,  and  a  codicil,  dated  the  10th  of 
August,  1870 ;  the  latter  referred  to  the  will  by  its  date.  Some 
time  in  1871,  the  testator  deposited  a  sealed  packet  with  Major 
General  Sir  George  Balfour,  which  remained  in  his  custody  un- 
til after  the  death  of  the  deceased.  It  was  then  opened,  and 
found  to  contain  the  will  and  codicil.  In  the  will  Dr.  John 
Scott  was  appointed  executor,  but  his  name  was  written  upon 
an  erasure.  There  was  no  evidence  to  show  when  such  name 
had  been  written ;  but  Major  General  Sir  Q6orge  Balfour,  in 
his  affidavit,  stated  that  the  testator  informed  him,  fully  two 
years  before  he  deposited  the  sealed  packet  in  his  custody,  that 
Dr.  John  Scott  was  one  of  his  executors. 

Jan.  14.  Dr.  Tristram  moved  for  probate  of  the  will  and 
codicil  to  be  granted  to  Dr.  Scott,  as  the  executor  named  in  the 
will.  The  court  must  be  satisfied,  from  the  affidavit  of  Major 
General  Balfour,  that  the  name  of  Dr.  Scott  was  written  in  the 
will  before  the  execution  of  the  codicil,  which  republishes  the 
will  in  its  then  state.     He  referred  to  Steele  v.  PldsUy  (*). 

Cur.  adv.  vuU. 

♦Jan.  21.  Sir  J.  Hannen.  This  is  a  question  as  to  an  [27 
alteration  in  the  will  of  the  deceased.  Was  it  made  before  or 
after  the  execution  of  the  will,  or  before  or  after  the  execution 
of  a  subsequent  codicil  ?  The  will  is  dated  the  9th  of  Novem- 
ber, 1869,  and  the  appointoient  of  Dr.  Scott  as  executor  is 
written  on  an  erasure.  The  question  arises,  whether  this  altera- 
tion is  effectual.  In  the  absence  of  evidence  there  is,  in  general, 
a  presumption  that  all  alterations  made  in  a  will  were  made 
after  its  execution.  The  authority  for  this  is  Cooper  v.  Bockeit(^). 
But  the  rule  is  somewhat  differently  expressed  by  the  late  lord 
chancellor,  then  Sir  W.  P.  Wood,  in  Williama  v.  AshJton  (').    He 

O  6  No.  of  Ca.,  189.  («)  4  Moo.  P.  C,  419. 

O  IJ.  &  H.,  115. 
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there  said,  "  I  do  not  think  that  it  is  quite  a  correct  mode  of 
stating  the  rule  of  law  to  say  that  alterations  in  a  will  are  pre- 
sumed to  have  been  made  at  one  time  or  another.  The  correct 
view  is  that  the  onus  is  cast  upon  the  party  who  seeks  to  derive 
an  advantage  from  an  alteration  in  a  will,  to  adduce  some  evi- 
dence from  which  a  jury  may  infer  that  the  alteration  was  made 
before  the  will  was  executed.  I  do  not  consider  that  the  court 
is  bound  to  say  that  it  will  presume  such  alterations  to  have 
been  made,  either  before  or  after  execution.  With  regard  to  a 
will,  I  do  not  see  any  necessary  presumption  of  the  kind.^'  The 
onics,  therefore,  lies  on  those  who  assert  the  alteration  to  show 
that  it  was  made  before  the  execution  of  the  will.  Stated,  how- 
ever, as  the  rule  generally  is,  that  there  is  a  presumption  that 
alterations  on  the  face  of  a  will  were  made  after  its  execution, 
this  presumption  may  be  rebutted  by  evidence  of  declarations 
made  before  and  not  after  the  execution :  I>oe  ^  Shallcross  v. 
Palmer  Q).  There  the  evidence  was  of  declarations  of  an  inten- 
tion of  the  testator,  which  appeared  to  have  been  carried  into 
effect  by  the  will  as  altered,  and  not  as  it  originally  stood.  In 
that  case,  as  well  as  in  Williams  v.  Ashton  (^),  the  court  dealt 
with  the  alterations  on  the  will  itself,  and  without  any  question 
as  to  the  effect  of  the  execution  of  a  subsequent  codicil.  Now 
a  codicil  is  the  republication  of  a  will,  and  usually  the  presump- 
tion remains  the  same  as  regards  the  codicil  as  the  will;  so 
that  it  will  be  presumed,  without  any  evidence  to  the  contrary, 
that  alterations  appearing  on  the  face  of  the  will  were  made  not 
28]  *only  after  the  execution  of  the  will,  but  also  of  the  codicil : 
L(i8hi)tglon  v.  Onslow  (^).  It  would  appear,  however,  that  as  the 
declarations  of  a  testator,  made  before  the  execution  of  a  will, 
are  admissible  to  show  that  alterations  were  made  before  such 
execution,  so  declarations  made  before  the  execution  of  a  codicil, 
which  republishes  the  will,  may  be  admitted  to  show  that  the 
alterations  in  the  will  were  made  before  the  execution  of  the 
codicil.  In  the  present  case  the  affidavit  of  Major  General  Sir 
George  Balfour  states,  that  on  an  occasion  before  the  execution 
of  the  codicil  the  testator  told  him  that  he  had  appointed  Dr. 
Scott  his  executor.  This  is  a  much  more  positive  and  strong^er 
declaration  than  that  made  in  Doe  ^  Shallcross  v.  Palmer  0,  be-, 
cause  it  might  be  suid  that  a  statement  by  a  man  that  he  intends 
to  make  a  bequest  to  a  certain  individual,  leaves  open  the  ques- 
tion whether  the  corrections,  to  carry  out  such  intention,  were 
made  after  the  execution  of  the  will,  the  document  as  originally 
executed  having  failed  to  do  so.  In  this  case  the  declaration  is. 
as  to  an  act  already  done,  and  can  only  be  correct  if  it  be  as- 

O  16  Q.B.,  747 ;  20  L.  J.  (Q.B.),  367. 
(•)  1  J.  &  H.,  115.  (•)  6  No.  of  Ca ,  183. 
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8umed  that  the  appointiDent  had  beeu  then  made.  The  execu- 
tion of  the  codicil  was  the  confirmation  of  the  will  in  its  altered 
state,  with  the  appointment  of  Dr.  Scott  on  it.  I  decree  pro- 
bate to  him. 

Attorney :  B.  F.  Waison. 


[Law  Reports,  3  Probate  and  Divorce,  28.] 
Jan.  31, 1873. 

Davies  r.  Gregory  and  Others, 

Costs  <mt  of  Estate —  Unsuccessful  Opposition  to  Will, 

The  cofitB  of  an  unsncceBsfal  opposition  to  a  will  roust  be  paid  out  of  the  estate 
in  cases  where  the  testator,  by  his  own  conduct,  and  habits,  and  roode  of  life,  has 
^ven  the  opponents  of  the  will  reasonable  ground  for  questioning  his  testamentary 
capacity. 

In  cases  where  neither  the  testator  by  his  own  conduct,  nor  the  executors  or 
persons  interested  under  the  will  by  their  conduct,  have  brought  about  the  litiga- 
tion as  to  its  validity,  but  the  opponents  of  the  will,  after  due  inquiry  into  the 
facts,  entertained  a  bond  fide  belief  in  the  existence  of  a  state  of  things  which,  if 
it  did  exist,  would  justify  the  litigation,  and  the  opposition  is  unsuccessful,  each 
party  must  pay  his  own  costs. 

Thomas  Holme,  late  of  the  City  Eoad,  London,  died  in  May 
1872,  leaving  a  will  dated  the  30th  of  April,  1870,  which  was  pro- 
♦pounded  by  the  defendants  as  executors.  The  plaintilF was  [29 
the  sister  and  next  of  kin  of  the  testator,  and  the  validity  of  the 
will  was  constested  by  her  and  by  the  executors  of  a  deceased 
sister  (cited  to  see  proceedings)  on  the  ground  that  the  testator 
was  not  of  sound  mind  at  the  time  of  its  execution.  The  testator 
was  possessed  of  personal  property  amounting  to  about  90,000^., 
and  by  the  will  he  distributed  the  whole  of  that  property  (with 
the  exception  of  legacies  of  600i.  to  each  of  the  executors,  100/. 
to  Mrs.  Taylor,  one  of  his  sisters,  since  deceased,  and  100/.  to  a 
friend)  amongst  various  hospitals^  and  other  charitable  and 
religious  societies.  He  directed  that  one  half  of  the  residue  (if 
any)  should  be  given  to  the  Stationers'  Company,  of  which  he 
was  a  member,  and  that  the  other  half  should  be  divided  be- 
tween the  two  executors,  Mr.  Gregory  and  Mr.  Francis.  Mr. 
Gregory  was  a  retired  upholsterer  and  undertaker,  who  had 
buried  the  testator's  father  and  mother,  and  with  whom  he  had 
kept  up  a  slight  acquaintance,  and  Mr.  Francis  was  the  solicitor 
who  prepared  the  will.  The  cause  was  tried  before  Sir  J.  Han- 
nen,  without  a  jury  on  the  19th,  20th,  2l8t,  and  23d  of  Decem- 
ber, 1872,  and  on  the  11th  of  January,  1873. 

Sir  J,  Karslake^  Q.C.,  Dr.  Spinks^  Q.C.,  and  Searle  were  for 
the  executors  propounding  the  will;  Dr.  Swabey  for  the  Sta* 
tioners'  Company ;  and  Priichard  for  some  of  the  charities ;  Dr, 
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JDectnCj  Q.C.,  Parry ^  Serj'L,  and  Z)?%  Tristram  for  the  aext  of  kin  ; 
and  Inderwick  for  the  executors  of  the  deoeased's  next  of  kin. 
On  the  15th  of  January,  1873,  Sir  J.  Hannen  delivered  judg- 
ment, and  pronounced  for  the  will. 

Dr.  Spin/cs  moved  that  the  next  of  kin  might  be  condemned 
in  costs.  There  was  no  reasonable  ground  for  contesting  the 
will  on  the  ground  of  incapacity.  But  if  there  were  reasonable 
ground  for  an  inquiry  into  the  testator's  capacity,  that  would 
only  relieve  the  next  of  kin  from  condemnation  in  costs,  and 
would  not  entitle  her  to  costs  out  of  the  estate.  The  costs  of  an 
unsuccessful  opposition  were  never  allowed  out  of  the  estate  ex- 
cept in  cases  where  the  executors  or  residuary  legatees  had  by 
their  own  conduct  given  cause  to  suspect  the  validity  of  the  will, 
30]  and  where  the  *litigation  was  caused  by  the  condition  in 
winch  the  deceased  had  left  his  testamentary  papers.  In  the 
present  case  no  blame  was  imputed  to  the  executors,  and  the 
testator  had  taken  every  possible  precaution  against  future  liti- 
gation in  the  preparation  and  execution  of  the  will,  and  his 
testamentary  papers  were  in  perfect  order. 

Parry,  SerjL,  for  the  next  of  kin,  moved  that  the  costs  of  the 
opposition  might  be  allowed  out  of  the  estate.  The  sister  of 
the  testator  who  contested  the  will,  had  not  seen  him,  or  held 
any  communication  with  him  for  many  years  before  his  death, 
and  when  the  evidence  of  the  witnesses  who  had  been  examined 
in  opposition  to  the  will  was  brought  to  her  knowledge,  she  was 
bound  to  insist  on  an  investigation  into  his  state  of  mind.  She 
had  no  means  of  ascertaining  whether  that  evidence  was  true  or 
false.  The  court  had  come  to  the  conclusion  that  it  was  to 
some  extent  true,  but  that  there  was  a  great  deal  of  exaggera- 
tion in  the  statements  of  manv  of  the  witnesses.  If  the  evidence 
of  those  witnesses  as  it  was  laid  before  her  had  been  accepted 
by  the  court,  the  testator's  incapacity  would  have  been  estab- 
lished ;  and  considering  that  so  large  a  property  was  left  to  char- 
ities, and  that  the  residuary  legatees  were  persons  who  had  little 
acquaintance  with  the  testator,  and  no  claim  upon  his  bounty, 
the  next  of  kin  were  quite  justified  in  taking  the  opinion  of  the 
court  upon  that  evidence.  The  cases  of  Srere  v.  Peacock  *(*), 
Mitchell  V.  Gard  ('),  and  Summerell  v.  Clements  0  were  cited. 

Cur,  adv.  vult. 

Jan.  21.  Sir  J.  IIannen.  I  have  been  called  upon  to  give 
my  opinion  on  the  question,  whether  the  costs  of  this  litigation 
should  be  borne  by  the  parties  who  unsuccessfully  opposed  pro- 

O  1  Robert,  442.  O  3  Sw.  &  Tr.  85 ;  82  L.  J.  (P.  M.  & 

O  8  Sw.  &  Tr.,  275 ;  88  L.  J.  (P.  M.  &    A.),  88 ;  and  cases  collected  in  82  L.  J, 
A.),  7.  (P.  M.  &  AX  88,  note  2. 
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bate  of  the  will,  or  whether  each  party  should  pay  their  own 
costs,  or  whether  the  costs  of  the  opposition  should  be  paid  out 
of  the  estate.  I  thought  it  necessary  to  take  time  to  consider 
the  principles  which  ought  to  ffuide  me  in  dealing  with  the 
question  of  costs,  not  only  in  tnis  but  in  other  testamentary 
cases.  It  was  contended  by  Dr.  Spinks,  for  the  executors,  that 
the  general  rule  *was  that  costs  should  be  allowed  out  of  [31 
the  estate  only  in  cases  where  the  state  in  which  the  deceased 
left  his  papers  had  given  rise  to  the  litigation.  It  was  admitted 
that  there  were  some  exceptions,  but  that  was  said  to  be  the 
general  rule.  No  doubt  there  was  an  unwillingness  on  the  part 
of  the  court  formerlyhaving  jurisdiction  in  testamentary  causes 
to  grant  costs  out  of  the  estate.  The  first  infringement  of  the 
general  rule  that  the  unsuccessful  party  should  pay  costs  was 
in  cases  where  the  testator  had  left  his  papers  in  confusion. 
But  it  is  plain  that  if  the  question  be  asked,  why  should  costs 
be  paid  out  of  the  estate  in  such  cases,  the  answer  must  be,  be- 
cause the  conduct  of  the  testator  himself  caused  the  litigation. 
That  principle  having  once  been  extracted  from  the  decisions, 
we  should  no  longer  slavishly  confine  ourselves  to  precisely  the 
same  state  of  facts  in  applying  it,  but  should  apply  it  to  all 
cases  to  which  it  is  fairly  applicable.  The  principle  being  as  I 
have  stated,  the  question  to  be  determined  in  each  case  is  this  : 
Is  the  testator,  by  reason  of  his  conduct,  to  be  considered  the 
cause  of  the  reasonable  litigation  which  has  occurred  after  his 
death  as  to  the  validity  of  his  will  ?  There  are  many  cases  in 
which  it  has  been  held  that  where  reasonable  doubts  existed  as 
to  the  testator's  testamentary  capacity  the  costs  might  be  given 
out  of  the  estate.  Frere  v.  Peacock  (*)  is  an  illustration  of  this 
rule,  although  the  facts  were  by  no  means  the  same  as  those  of 
the  present  case.  In  many  other  cases,  which  I  need  not  refer 
to,  the  costs  have  been  decreed  to  be  paid  out  of  the  estate.  I 
have  also  been  referred  to  a  case  in  L-eland,  in  which  the  same 
rule  in  its  larger  sense  was  laid  down  :  Fairilough  y.  Fairtlough  {*). 
That  case  is  well  deserving  the  attention  of  all  whose  duty  it 
may  be  to  deal  with  the  difficult  subject  of  mental  competency, 
for  it  illustrates  in  a  remarkable  manner  the  complex  nature  of 
the  human  mind  and  brain.  Tlie  testator,  in  consequence  of 
an  attack  of  paralysis,  whilst  retaining  perfect  possession  of  his 
intellectual  powers,  lost.all  power  of  spontaneously  summoning 
up  the  correct  name  or  expression  corresponding  with  the  idea 
existing  in  his  mind.  This  peculiaf  form  of  mental  ailment  is 
not  uncommon,  for  I  have  .known  two  exactly  similar  cases 
within  the  range  of  my  own  experience.  It  shows  that  the 
machinery  of  the  human  mind  may  *as  to  a  part  of  it  be  [32 

O  1  Robert.,  442.  O  Milward,  86. 
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thrown  out  of  gear,  leaving  the  intellect  subBtantially  intact, 
just  as  a  clock  may  keep  time  correctly,  although  the  striking 
apparatus  may  be  disordered.  Dr.  Eadcliff  in  commenting  on 
that  case  says :  *'  The  principle  of  awarding  costs  out  of  the 
fund  in  testamentary  cases  is  not  confined  merely  to  cases  where 
the  question  arises  upon  the  state  in  which  the  deceased  has 
left  liis  testamentary  papecs.  The  rule  should  be  taken  in  a 
wider  view,  and,  wherever  it  is  proper  to  specially  bring  the 
matter  before  the  court  for  its  opinion,  the  costs  may  be  given 
Qut  of  the  estate.  The  passage  in  Williams^  Law  of  Executors 
(pt.  I.  bk.  IV.  c.  ii.  s.  vii.)  refers  merely  to  cases  where  the 
question  submitted  to  tlie  court  arose  from  the  state  of  the  de- 
ceased's testamentary  papers,  but  does  not  say  that  such  is  the 
only  case  on  which  the  costs  can  be  so  awarded ;  that  is  but  one 
of  the  special  cases  where  the  court  will  direct  the  costs  to  be 
paid  out  of  the  estate,  and  is  not  applicable  to  the  present  case. 
The  case  of  Ross  v.  Chester  (^),  extends  the  principle.  There 
was  no  question  arising  in  that  case  from  the  state  of  the  papers, 
butthe  will  being  made  in  articulo  moriis^the  court  considered  that 
the  next  of  kin  were  fully  justified  in  entering  into  the  investi- 
gation, and  were  entitled  to  their  costs.  Fmeck  v.  AUinson  (*), 
was  a  case  of  monomania.  The  will  left  all  the  property  in 
charity.  The  monomania  did  not  affect  the  will,  nor  was  it 
proved  clearly  to  have  existed  at  the  time  of  its  execution ;  yet 
Sir  J.  Nichol  intimated  no  doubt  of  his  authority  to  give,  and 
gave,  the  costs  to  the  next  of  kin  out  of  the  fund.  It  was  ar- 
gued here  by  Dr.  Hamilton  that  the  executor  in  that  case  con- 
sented ;  it  was  not  so,  he  was  a  nude  executor,  and  could  not 
consent,  and  the  consent  of  the  party  could  not  give  jurisdiction. 
Sir  J.  Nichol  expressed  himself  as  disinclined,  on  account  of  the 
great  bulk  of  evidence  introduced,  to  allow  the  costs  out  of  the 
estate,  but  did  so  under  the  very  peculiar  circumstances  of  the 
case.  In  this  case  it  was  quite  proper  and  necessary  that  the 
opinion  of  the  court  should  have  been  taken.  .  .  .  tinder  all 
the  circumstances  I  shall  allow  the  impugnant  his  costs  out  of 
the  estate,  but  shall  direct  them  to  be  taxed  as  between  party 
and  party."  That  being  the  principle  on  which  this  question 
33]  of  costs  out  of  *the  estate  ought  to  be  dealt  with,  the  next 
branch  of  the  inquiry  is  under  whau  circumstances  ought  each 
party  to  pay  his  own  costs  ?  Where  the  facts  show  that  neither 
the  testator  nor  the  persons  interested  in  the  residue  have  been 
to  blame,  but  where  the  opponents  of  the  will  have  been  led 
reasonably  to  the  bond  fde  belief  that  there  was  good  ground 
for  impeaching  the  will,  there  will  be  no  order  as  to  costs.  Of 
course  the  opponents  must  have  taken  all  proper  steps  to  inform 
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themselves  as  to  the  facts  of  the  case,  but  if,  having  done  so, 
they  bond  fide  believe  in  the  existence  of  a  state  of  things  which, 
if  it  did  exist,  would  justify  litigation,  then,  although  no  blame 
should  attach  to  the  testator  or  to  the  executors  and  persons 
interested  in  the  residue,  each  party  must  bear  his  own  costs. 
I  now  have  to  consider  under  which  head  I  ought  to  rank 
the  present  case,  and  I  have  come  to  the  conclusion  that  it  must 
be  ranked  under  the  first  head.  I  consider  that  the  testator's 
own  conduct  has  reasonably  led  to  the  litigation.  The  whole 
series  of  facts  proved  before  me  must  be  taken  in  connection 
with  each  other;  no  single  fact  can  be  separated  from  the  rest. 
Broadly  the  case  was  this :  a  man  secluded  himself  and  lived 
entirely  apart  from  society,  neither  giving  nor  receiving  visits. 
He  continued  that  course  of  life  for  many  years,  and  in  his 
later  years — the  years  immediately  preceding  and  subsequent 
to  the  execution  of  the  will  —  and  down  to  the  time  of  his 
death,  his  habits  became  more  and  more  singular.  I  came  to 
the  conclusion  that  some  of  his  acts  might  be  accounted  for  by 
the  fact  that  he  gave  way  to  intemperance  of  a  particular  kind. 
He  does  not  seem  to  have  taken  much  if  any  more  stimulant 
than  before ;  but  he  continued  to  take  the  same  amount,  not- 
withstanding increasing  weakness  and  indigestion,  and  what  he 
took  had  a  greater  effect  upon  him.  When  under  the  influence 
of  drink  he  gave  way  to  irrational  and  passionate  expressions 
of  anger  against  those  about  him  and  others.  I  acquitted  him 
of  the  graver  acts  imputed  to  him,  but  I  saw  no  reason  to  doubt 
the  substantial  truth  of  the  statements  of  Mrs.  Mechi,  the  land- 
lady of  the  lodgings  at  which  he  lived  from  early  in  1870  until 
his  death,  as  to  what  he  said  and  did.  He  was  occasionally 
betrayed  into  violence  of  language  amounting  to  threats  against 
her.  She  gave  the  best  possible  proof  that  she  really  enter- 
tained *doubts  of  his  sanity,  and  of  her  safety  if  he  re-  [34 
mained  with  her,  for  she  said  that  she  gave  him  notice  to  quit 
in  consequence  of  his  becoming  too  "  vicious."  Added  to  this, 
there  were  some  acts  proved  to  have  been  done  by  him  which 
have  a  considerable  bearing  on  this  question.  On  one  occasion, 
for  instance,  he  tore  up  his  clothes.  I  agree  with  the  medical 
witnesses,  that,  although  a  wanton,  causeless  destruction  of 
property  is  a  strong  indication  of  mildness,  a  single  instance  of 
such  destruction  cannot  be  taken  as  the  basis  of  an  opinion, 
but  the  act  was  a  strange  one.  The  singularity,  too,  of  the  will 
in  many  respects  must  be  considered.  I  do  not  dwell  on  his 
giving  so  much  to  charitable  societies ;  but  it  was  singular  to 
choose  as  executor,  and  one  of  the  residuary  legatees,  a  person  of 
whom  he  knew  nothing,  except  that  he  was  an  undertaker,  and 
had  buried  some  members  of  his  family.    The  result  is  that  I 
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come  to  the  conclusion  that  the  testator  did  by  his  conduct 
naturally  lead  tliose  interested  in  his  property  to  suppose  that 
there  was  ground  for  alleging  that  he  was  of  unsound  mind. 
The  next  of  kin  had  no  means  of  personally  forming  an  opinion 
as  to  the  condition  of  the  testator  during  the  later  years  of  his 
life,  for  she  never  saw  him.  I  regret  that  it  is  not  in  my  power 
to  direct  the  costs  to  be  paid  rateably  by  the  residuary  legatees 
and  the  charities  who  benefit  so  largely  by  the  testator's  bounty ; 
but  I  may  make  the  reflection,  that  it  was  plainly  not  the  tes- 
tator's intention  that  there  should  be  any  large  amount  to  be 
divided  between  the  residuary  legatees :  indeed,  his  anticipa- 
tion that  there  would  be  little  or  no  residue  was  urged  as  a 
reason  for  his  disposing  of  it  as  he  did.  Besides,  the  fact  that 
the  loss  occasioned  by  this  order  as  to  costs  will  fall  on  the 
residuary  legatees  is  common  to  all  these  cases.  On  the  grounds 
I  have  stated  the  defendants'  costs  must  be  paid  out  of  the 
estate. 

Solicitors  for  plaintift':    WUkinsmi  ^  Drew. 
Proctor  for  defendants  :  J,  WiUs, 


[Law  Reports,  8  Probate  and  Divorce,  85.] 
Feb.  4, 1873. 

35]  *In  the  '00008  OF  Reynolds. 

WUl^  Codicil —SuUequent   Will-- Codicil  referring  to  first   WiU  by  Bate— 

Revival. 

The  deceased  executed  a  wiU  in  1866,  and  a  codicil  to  it  in  Maf,  1871.  In 
November,  1871,  be  executed  a  will  which  revoked  all  previooB  testamentary 
]japer8.  In  1872  he  executed  a  paper  which  was  headed, "  This  is  a  codicil  to  the 
will  of  R.,  dated  May,  1866."  It  concluded  with  the  appointment  of  the  son  as 
executor  of  the  will  and  codicil,  and  the  attestation  clause  commenced,  "  Codicil 
to  the  will  of  R.,  dated  May,  1866,  in  presence  of,"  etc. : 

Held,  that  the  only  intention  to  be  gathered  from  the  words  of  the  codicil  was 
that  the  testator  intended  to  revive  the  will  of  1866,  Out  not  the  codicil  of  May, 
1871. 

Bryan  Reynolds,,  late  of  Cheltenham,  Gloucestershire,  died 
on  the  27th  of  December,  1872.  Several  wills  and  codicils  were 
found  on  his  death,  both  attested  and  unattested,  in  all  of  which, 
after  making  provision  for  his  wife,  he  constituted  his  sou  Wil- 
liam Brook  Reynolds  residuary  legatee  and  sole  executor.  On 
the  18th  of  May,  1866,  he  executed  a  will  in  which  he  gave  to 
his  wife  20i.  and  his  leasehold  property  at  Somers  Town  for  life, 
with  directions  that  she  should  not  mortgage  or  sell  her  interest 
in  such  leasehold  property.  He  made  his  sou  residuary  legalee, 
and  appointed  him  sole  trustee  and  executor.  By  a  will  dated 
the  12th  of  December,  1870,  the  deceased  disposed  of  his  whole 
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property,  and  thereby  revoked  the  will  of  May,  1866.  Some 
time  previous  to  May,  1871,  the  deceased  banded  an  envelope 
(whicn  had  been  sealed,  but  opened)  to  bis  son,  which  he  stated 
to  be  bis  last  will  and  testament,  and  directed  him  to  take  charge 
of  it  until  after  the  testator's  death.  He  did  so,  and  it  was  found 
to  contain  the  will  of  the  18th  of  May,  1866.  On  the  12th  of 
May,  1871,  the  testator  executed  a  coaicil,  which  purported  to 
be  a  codicil  to  the  will  of  May,  1866.  By  this  the  wife  took  the 
interest  of  fifteen  Union  Bank  shares  for  life,  and  the  household 
furniture  absolutely,  except  certain  articles  of  plate,  &c.,  spe- 
cially mentioned.  This  codicil  was  found  in  an  envelope  en- 
dorsed "  Codicil  of  the  will  of  Bryan  Reynolds,  dated  the  12th 
of  May,  1871.  The  will  in  the  possession  of  William  Brook 
Reynolds."  On  the  7th  of  November,  1871,  he  completed  ano- 
ther will,  in  which  he  revoked  all  other  wills  and  codicils.  By 
this  he  cave  Mrs.  Reynolds  20i.,  the  dividends  from  twenty-five 
♦Union  JBank  shares  for  life,  and  the  furniture,  with  the  [36 
same  exceptions,  or  nearly  so,  as  in  the  codicil  of  May,  1871. 
On  the  19th  of  December,  1872,  he  executed  another  codicil  in 
the  following  terms.  "  This  is  a  codicil  to  the  will  of  Bryan 
Reynolds,  dated  May,  1866.  I  give  to  my  son  "William  Brook 
Reynolds  my  leasehold  property  in  Somers  Town,  in  the  occu- 

Sation  of  J.  W.  Lane,  also  my  house,  49,  Pembroke  Square, 
Kensington,  in  trust,  that  he  shall  pay  the  respective  rents  to 
my  wife  during  her  life  in  such  manner  that  she  may  not  anti- 
cipate or  transfer  the  said  rents  before  they  shall  become  due. 
I  give  to  my  wife  the  furniture  and  effects  in  my  dwelling-house, 
except,  &c.  (the  exceptions  were  almost  the  same  as  in  the  codi- 
cil of  the  12th  of  May,  1871),  and  I  confirm  the  appointment 
of  my  son  as  residuary  legatee  and  executor  of  my  wul  and  codi- 
cil." The  attestation  clause  commenced,  "  Codicil  to  the  will 
of  Bryan  Reynolds,  dated  May,  1866,  in  the  presence  of  us/'  &c. 
Dr.  Spinks,  Q.C.,  moved  for  probate  of  the  will  of  the  18th 
of  May,  1866,  and  the  codicil  of  the  19th  of  December,  1872,  as 
together  containing  the  will  of  the  deceased.  There  is  no  evi- 
dence of  intention  to  be  gathered  from  the  words  of  the  codicil, 
except  from  the  reference  to  date,  but  all  the  circumstances  go 
to  show  that  the  testator  intended  the  will  of  M&y,  1866,  to  be 
bis  last  will,  and  that  he  desired  to  revive  it  by  the  codicil  of 
the  19th  of  December,  1872.  On  the  other  hand,  there  is  no 
evidence  that  ho  intended  to  revive  the  codicil  of  May,  1871. 
It  is  obvious  that  he  intended  to  substitute  the  new  codicil  for 
that.    He  referred  to  In  the  Goods  of  May  (*). 

Sir  J.  Hannen.  I  entirelv  agree  with  what  has  been  said  by 
Dr.  Spinks.    The  codicil  of  December,  1872,  is  expressly  stated 
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to  be  a  codicil  to  the  will  of  May,  1866,  and  there  is  nothing  to 
show  that  the  testator  did  not  mean  what  he  said,  namely,  that 
it  should  be  a  codicil  to  that  will.  The  result  is,  that  in  effect 
he  revived  that  will.  At  the  same  time  there  is  nothing  to  show 
that  he  also  intended  to  revive  the  codicil  of  May,  1871 ;  there- 
fore such  codicil  is  not  revived.  I  decree  probate  of  the  will 
of  May,  1866,  and  the  codicil  of  December,  1872. 

Proctor:  E.  W.  Crosse. 


[Law  Reports,  8  Probate  and  Diroree,  87]. 

Feb.  11, 1873. 

37J  *Brunt  V.  Brunt. 

Will  destroyed  by  Testator  when  suffering  from  DeUrium  Tremens — Subsequent 

Recognition  oj  the  Act, 

The  testator,  having  duly  executed  his  wiH,  subsequently,  when  suffering  under 
an  attack  of  delirium  tremens,  tore  it  in  pieces.  The  pieces  were  preserved,  and  on 
his  recovery  he  was  informed  of  what  he  had  done,  and  he  answered  he  must 
have  been  mad  when  he  did  the  act,  and  that  he  would  make  a  fresh  will,  which 
intention  he  did  not  carry  out : 

Held,  that  the  will  was  not  revoked. 

William  Brunt,  late  of  Sidney  Street,  Commercial  Road,  Mid- 
dlesex, publican,  died  on  the  6th  of  August,  1872,  having  exe- 
cuted a  will  bearing  date  the  22d  of  November,  1869,  in  which 
he  appointed  his  wite,  Jane  Gratton  Brunt,  the  plaintiff,  sole  exe- 
cutrix. By  his  will  he  left  the  whole  property  to  his  wife  so  long 
as  she  remained  his  widow,  and  in  case  she  died  his  widow  the 
property  was  to  go  to  his  son  William  Charles  Harry  Brunt  ab- 
solutely ;  but  in  case  she  married  again  he  gave  one  moietv  to 
her  for  her  separate  use,  and  the  other  moiety  to  his  son,  abso- 
lutely. 'Ihe  plaintitt'  having  cited  the  defendant,  the  only  child 
of  the  testator,  tc  enter  an  appearance,  which  he  did  not  do, 
propounded  this  will  in  an  ordinary  declaration.  It  appeared 
from  the  evidence  of  Dr.  Grant,  the  medical  attendant  on  the 
deceased,  that  in  the  month  of  October,  1871,  he  was  suffering 
from  delirium  tremens,  and  that  whilst  under  such  an  attack  he 
was  incapable  of  transacting  business,  nor  was  he  responsible 
for  his  actions ;  but  that  after  the  attack  had  passed  off  he  could 
Understand  and  answer  questions  .put  to  him,  and  occasionally, 
but  not  always,  knew  the  state  he  had  been  in.  The  ^laiiitiff 
deposed  that  in  the  same  month  of  October,  at  the  time  Dr. 
Grant  was  in  attendance  upon  him,  the  deceased  went  up  to  his 
bedroom  one  morning  at  2  a.  m.  very  drunk,  and  opened  hia 
iron  safe  in  order  to  put  away  the  monev  he  had  taken  during 
the  previous  day.     That,  seeing  the  will  there,  he  deliberately 
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tore  it  up  into  fragments,  and  threw  them  on  the  table,  at  the 
Bame  time  mattering  to  himself.  That  on  his  leaving  the  room 
she  collected  the  pieces  together  and  locked  them  up,  "without 
saying  anything  to  her  husband  at  the  time,  although  she 
♦afterwards  informed  him  of  the  fact.  It  appeared  also  [38 
that  in  February,  1872,  when  he  was  much  better,  having  ab- 
stained from  drink  for  some  time,  in  the  presence  of  Mrs.  Ives, 
the  plaintiffs  sister,  the  deceased,  referring  to  the  destruction 
of  the  will,  said  he  must  have  been  insane  when  he  did  it,  and 
would  make  another.    At  the  conclusion  of  the  evidence. 

Sir  J.  Hannen  said :  Assuming  that  the  deceased  was  out  of 
his  mind  when  he  destroyed  the  will,  what  was  the  effect  of  his 
recognition  of  the  act  after  the  attack  had  g:one  off? 

Feb.  4.  JK.  A.  Pritchard^  for  the  plaintiff.  In  order  that  a 
will  be  duly  revoked  by  tearing,  an  act  and  intention  must  com- 
bine at  the  same  moment  of  time.  The  act  cannot  be  done  at 
one  time,  and  the  intention  be  formed  at  another.  When  de- 
ceased tore  up  his  will  he  was  not  capable  of  forming  an  inten- 
tion, so  that  there  was  no  revocation  at  that  period,  and  it  is 
not  material  what  intention  the  deceased  formed  afterwards. 
Moreover,  as  the  will  was  duly  executed,  the  presumption  is 
against  revocation,  which  must  oe  proved  by  the  party  affirming 
it.    He  referred  to  Sprigge  v.  Sprigge.  (*)  Cur.  adv.  vulL 

Feb.  12.  Sir  J.  Hannen.  In  this  case  a  will  was  propounded 
which  it  was  alleged  the  testator  had  destroyed  when  suffering 
under  delirium  tremens,  that  is,  when  he  was  insane.  The  evi- 
dence satisfied  me  ^at  the  testator  was  in  an  unsound  state  of 
mind  when  he  tore  up  the  will ;  he  was  suffering  from  delirium, 
and  therefore  not  capable  of  exercising  any  judgment  in  the 
matter.  The  pieces  were  collected  and  put  together,  so  that  the 
will  is  now  restored  to  the  condition  in  which  it  was  before  the 
destruction.  The  testator  after  the  recovery  of  his  senses  ex- 
pressed regret  at  what  he  had  done,  and  said  he  would  make 
another  will.  I  am  of  opinion  that  under  these  circumstances 
there  was  no  revocation  of  the  will  by  destruction.  The  act 
done  by  the  testator  can  in  no  sense  be  considered  his  act,  for 
he  was  then  out  of  his  mind ;  so  that  there  has  never  been  any- 
thing atallamountingto  a*revocation.  *After  his  recovery  [39 
he  expressed  regret,  and  proposed  to  make  a  fresh  will.  The 
circumstances  are  exactly  the  same  as  those  in  Borlase  v.  Bor^ 
lose  (*).  At  page  139  Sir  H.  Jenner  Fust  says,  "  The  deceased 
was  at  the  time  (of  the  destruction  of  the  paper)  in  a  state  of 
mental  excitement,  and  insane,  and  not  master  of  his  actions, 
and  consequently  not  responsible  for  his  act,  as  if  it  had  been 

Q)  Law  Rep.,  1  P.  &  M.,  W8.  04  No.  of  Ca.,  106. 
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the  act  of  a  competent  person ;  and  consequently  the  attempt 
at  destruction,  or  even  the  actual  destruction  of  the  codicil,  by 
a  perspn  in  such  a  state  of  mind,  has  no  effect.  The  pieces  or 
the  paper  were  saved  and  sealed  up  in  an  envelope,  with  a 
memorandum  setting  forth  the  fact  of  the  tearing  by  the  de- 
ceased. This  attempted  destruction,  therefore,  cannot  have 
the  effect  of  a  revocatory  act.  The  deceased  is  said  to  have 
immediately  recovered  his  faculties,  and  to  have  expressed  re- 
gret at  the  act.  I  think  this  is  not  improbable,  looking  at  the 
nature  of  the  attacks  he  was  subject  to ;  but  whether  or  not  this 
be  so,  whether  he  did  recover  himself  immediately  after  or  not, 
if  at  the  time  of  the  attempted  destruction  he  was  not  of  sound 
mind,  the  act  can  have  no  eflect  upon  the  instrument  he  at- 
tempted to  destroy ;  and  therefore  nothing,  it  appears  to  me, 
caii  in  any  way  affect  the  disposition  coutained  in  the  codicil. 
[  decree  probate  of  the  will. 
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Proctors :  Pritchard  ^  Sons. 

Where  the  testator  had  given  his  vfWl  sijcnature  by  him  was  found  a  short 

to  the  poesession  of  his  wife,  had  after-  diatanoe  beneath.  Held,  on  the  facta  ana 

wards    frequently    made    ineffectual  circumstances  deposed  to,  that  the  ori* 

searches  for  it,  >v*ith  a  view  of  destroying  ginal  signature  was  not  erased  amimo 

U,  and  the  wife,  the  sole  devisor  therein,  reoveandi  as  required  by  the  wills  act, 

brought  forward  a  paper  alleging  it  to  and  that  in  the  probate,  the  original 

be  his  will,  and  burnt  it  in  his  presence,  signature  must  be  restored,  and  the 

which  he  immediately  declared  to  be  second  signature  omitted.    Matter  of 

right ;  held  not  to  amount  to  a  revocation  King's  GmkIb.  2  Robertson's  Eoc.  Kep., 

of  the  Willi    Clingan  v.  MicfveUree,  81  408. 
Penn.  St.  li.,  25.  A  testator  executed  his  wUl  in  1843, 

To  make  a  cancellation,  burning,  or  which  remained  in  his  custody  until 

obliteration  of  a  will  efficacious  as  a  re-  his  death,  wlitn  it  was  fonnd  in  a  mnti- 

vocation,  it  must  be  done  by  the  express  lated  state  —  torn  and  cut ;  but  the  sig- 

direction  of  the  testator,  and  his  subse-  nature  of  the  testator  and  of  the  attest- 

quent  ratification  is  not  equivalent  to  a  ing  witnesses  remained  at  the  end  of 

previous  command.     CHngan  v.  MicheH-  the  will.    The  testator  died  sud'denly. 

tree,  31  Penn.  St.  R.,  25.  Held,  in  tlie  absence  of  extrinsic  evi- 

The  mere  act  of  tearing  a  will  does  dence,  from  the  peculiar  manner  in 

not  of  itself  amount  to  a  revocation  un-  which  the  mutilations  were  effected, 

less  it  be  accompanied  by  the  intention  that  there  wafl  no  intention  to  rew>ke 

of  revokinjBT.    Tlie  intention  is  purely  a  the  whole  will,  but  that  th^  papers  as 

question  of  fact;  and  if  the  intention  altered,  were  intended  for  a  draft  of 

were  only  inchoate,  and  not  completed,  a  new  will,  and  in  the  event  of  his  not 

it  does  not,  in  point  of  law,  amount  to  a  making  a  new  will,  to  operate  ap  his  will, 

revocation.    Doe  v.  Perke,  Qow,  N.  P.  Clarke  v.  Scripps.  2  Robertson's  Bee. 

Rep.,  186.  Rep.,  668. 

Parol    evidence   is   inadmissible  to        A,  having  a  will  and  codicil,  cut  off 

show,  of  itself,  the  revocation  of  a  will ;  the  last  page  of  the  will,  on  whicli  were 

such  evidence  can  only  be  introduced  to  the  names  of  A  and  the  witnesse*,  and 

explain  and  show  the  intention  of  equi-  desired  B  to  bum  the  page  so  cut  off. 

vocal  acts  by  the  testator  or  by  his  di-  A  then  made  some  alterations  in  the 

rection,  destroying  or  abrogating  a  will,  remaining  pages  of  tlie  will,  desired  B 

Jiargrates  v.  ttvdd,  48  Gea,  142.  to  write  out  a  new  will,  and  aend  lor 

After  the  death  of  a  testator,  his  will,  A's  solicitor.    B  wrote  the  new  will,  but 

dated  in  1844,  was  fonnd  with  his  ori-  did  not  bum  the  part  cut-off  as  A  knew, 

ginal   signature    erased,  but   another  A  died  before  executing  the  new  will 
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The  former  will  was  admitted  to  pro-  of  his  iaemory  and  other  witnesses, 

hata,  there  being  no  intention  to  revoke,  caused  it  to  be  proved  in  tho  ecclesi- 

except  in  connection  witli  the  com  pie-  astical  court ;  and  now  the  court  de- 

tion  of  a  new  will.    Will  of  Cockayne,  manded  of  the  witnesses,  whether  a 

Deane  &  Swabey»  177.  stranger  that  knew  not  the  contents  of 

In  the  case  of  a  will  and  codicil,  where  the  will  before,  by  joining  of  the  pieces 

the  concluding  words  of  the  codicil,  and  together  could  tell  that  the  devise  of 

tiie  name  of  the  testator  attached  there-  the  lands  in  question  was  to  Ethering- 

tt>.  are  torn  off,  the  name  and  seal  to  ham  and  the  neirs  male  of  his  body ; 

the  will  remaining  entire ;  Held  that  for  they  did  agree  that  if  this  clause 

the  codicil  was  cancelled  by  the  act  of  could  be  made  out,  though  by  joining 

tearing ;  and  that  it  lay  upon  the  party  of  the  pieces,  it  were  a  good  "will  for  all 

who  wished  to  establish  it  to  show  that  that.    Whereupon  the  court  directed 

the  cancellation  was  done  by  accident  the  jury  that  if  they  found  the  will  was 

or  mistake,  or  without  an  intention  to  f  nawn  before  the  death  of  the  devisor, 

revoke.    In  such  case  the  legal  pre-  then  'twas  for  the  plaintiff;  if  after,  for 

sumption  is  that  the  tearing  was  done  the  defendant;  and  the  jury  found  for 

by  the  testator  himself  when  of  sound  the  defendant  in    favor  of  the  will." 

iiiind.  Mlieringham  v.'EtTieringham,  Aleyn,  3. 

In  tearing  the  name  from  the  codicil.  Mere  exaggeration  of  the  conduct  of 
a  part  of  the  will  written  on  the  oppo-  a  party  benafited  by  a  will,  towards  tho 
site  side  of  the  sheet  was  also  torn  ;  and  testatrix,  though  it  induce  her  to  revoke 
tiie  jury  were  instructed  that  if  by  the  will,  and  the  bequest  made  in  his 
mistake,  intending  only  to  cancel  the  favor,  and  to  execute  another  will  to  his 
c  idicil,  the  testator  tore  off  a  part  of  the  exclusion,  is  not  such  a  fraud  as  to  de- 
will,  forgetting  that  there  was  writing  stroy  free  agency,  and  render  the  will 
on  the  other  side,  the  will  would  not  invalid.  Neither  does  such  conduct 
thereby  be  cancelled.  Held,  that  the  amount  to  undue  influence  or  importu- 
jury  might  have  been  instructed  as  nity.  Browning  v.  Budd,  6  Moore, 
matter  of  law  that  there  was  no  cancel-  P.  C,  480. 

lation  of  the  will.   Matter  of  Cook's  will.  Otherwise,  if  the  testator  be  induced 

8  Am.  Law  Jour.,  353,  5  Penn.  Law  todeatroy  his  will  in  consequnce  of  false 

Jour.  Rep.,  1.  and  fraudulent  statements  and  through 

Where  it  was  shown  that "  One  War-  undue  influence.     Voorhia  v.   Voor?iis, 

ner  by  his  will  in  writing  devised  the  50  Barb.,  120, 125-7,  affirmed,  39  N.  Y., 

lands  in  question  to  Henry  Ethering-  463. 

ham,  and  the  heirs  male  of  his  body.  As  to  the  proof  and  establishing  of 

and  b&iled  the  writing  with  the  scri-  lost  wills  and  wills  fraudulently  de- 

vener  to  keep,  and  four  years  after  died;  stroyed,  see  Moak's  Note  to  Clarke's 

about  &  fortnight  after  his  death  this  Chy.,  183-4,  new  ed. 

writing  was  found  in  the  scrivener's  As  to  what  is  and  what  is  not  a  valid 

study,  gnawn  all  to  pieces  with  rats,  revocation  of  a  will,  see  1   Redf.    on 

yet  he,  with  the  help  of  the  pieces,  and  Wills  (3d  ed.),  303-832 ;  8  id.  15-18. 


[Law  Reports,  8  Probate  and  Divorce,  39.] 
Feb.  25, 1873. 

In  the  Goods  of  Mayer. 

Adminietratum^  General  Ghrani  to  Receiver  appointed  by  Court  of  Chancery, 

Proceedings  in  Chancery  having  been  taken  by  persons  having  claims  upon  the 
estate  of  an  Intestate,  against  his  widow,  who  was  alleged  to  have  possessed  herself 
of  part  of  the  estate,  but  who  had  not  taken  out  i^ministration,  the  Court  of 
Chancery  appointed  a  receiver,  with  authority  to  collect,  get  in,  and  receive  the 
estate,  and  to  apply  to  the  Court  of  Probate  for  administration.  The  widow,  and 
all  the  next  of  kin  and  persons  entitled  in  distribution  having  been  cited,  upon 
their  non-appearance  to  the  citation,  the  court  made  a  general  grant  of  administra- 
tion to  the  receiver. 
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Joshua  Hbath  Mater,  late  of  Jfewcastle-nnder-Lyme,  in  tbe 
county  of  Stafford,  accountant,  died  on  the  18th  of  September, 
40]  *1872,  intestate,  leaving  Eliza  Mayer,  his  widow,  him  sur- 
viving, and  Joshua  Heath  Mayer,  Amy  Mayer,  and  Ada  Mayer, 
his  only  next  of  kin,  and  the  only  persons  entitled  in  distribu- 
tion to  his  personal  estate  and  effects.  "Joshua  Heath  Mayer 
and  Thomas  Edge  were  executors  of  the  will  of  Edward  Barker, 
late  of  Newcastle-under-Lyme,  innkeeper,  deceased,  and  both 
of  them  had  proved  it,  but  Mayer  only  had  acted.  It  was  al- 
leged that  Mayer  had  possessed  himselt  of  personal  estate  of  the 
testator  of  considerable  value  and  appropriated  it  to  his  own 
use,  and  a  sum  exceeding  300^.  was  claimed  to  be  due  from 
Mayer's  estate  to  Barker's  estate.  The  personal  estate  of 
Mayer  was  believed  to  be  insufficient  for  trie  payment  of  his 
debts,  including^  this  claim,  and  funeral  expenses.  On  the  6th 
of  November,  1872,  Thomas  Ed^e,  on  behalf  of  himself  and  all 
the  creditors  of  Mayer,  filed  a  bill  in  Chancery  against  Eliza 
Mayer,  the  widow,  and  her  brother,  Herbert  Pearce,  wherein 
he  alleged  inter  alia  that  although  Eliza  Mayer  had  not  taken 
out  letters  of  administration  to  the  personal  estate  and  effects 
of  her  husband,  she  and  the  said  Herbert  Pearce  had  collected 
and  got  in  a  considerable  portion  of  the  said  estate,  and  that  he, 
Thomas  Edge,  had  applied  to  the  Court  of  Probate  for  a  grant 
of  administration  as  a  creditor,  but  the  court  had  refused  his 
application.  On  the  14th  of  November,  1872,  an  order  in  the 
suit  was  made  by  Vice-Chancellor  Malins,  to  the  following  ef- 
fect :  "  That  Mr.  Thomas  Bayley,  of  Newcastle-under-Lyme,  in 
the  county  of  Stafford,  auctioneer,  be  appointed  to  collect,  get 
in,  and  receive  the  outstanding  personal  estate  of  Joshua  Heath 
Mayer,  the  intestate  in  the  bill  named,  until  the  grant  of  letters 
of  administration  to  the  intestate's  effects,  with  liberty  for  the 
said  Thomas  Bayley  to  apply  for  letters  of  administration.  And 
it  was  ordered  that  the  defendants,  Eliza  Mayer  and  Herbert 
Pearce,  should  deliver  and  pay  over  to  the  said  Thomas  Bayley, 
on  oath,  all  property  and  moneys  of  the  intestate,  and  all  books 
and  papers  relating  to  the  said  outstanding  personal  estate  then 
in  their  or  either  of  their  possession  or  power.  And  that  the 
said  Thomas  Bayley  should  from  time  to  time  pass  his  accounts 
and  pay  the  balances  to  be  certified  to  be  due  from  him  into  the 
bank,  with  the  privity  of  the  accountant  general,  to  the  credit  of 
this  cause,  Edge  v.  Mayer  [1872,  E.  62]  ;  and  that  such  balances, 
41]  when  so  paid  in,  be  invested  in  bank  *three  pounds  per 
cent  annuities  on  the  like  credit,  and  that  the  interest  as  it  ac- 
crued thereon,  and  all  accumulations  of  interest,  should  be  in- 
vested in  like  manner  on  the  like  credit.  And  it  was  ordered 
that  an  injunction  should  be  awarded  against  the  defendants 
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until  further  order  from  receiviit^,  gettiog  in,  or  interfering 
with  the  personal  estate  and  effects  of  the  said  intestate,  and 
from  selling,  or  disposing  of,  or  parting  with  any  part  of  such 
personal  estate  and  effects  as  might  be  in  their,  or  either  of 
their  possession  or  power,  except  to  such  receiver/'  Thomas 
Bayley  had  since  cited  Eliza  Mayer,  the  widow,  and  the  said 
Joshua  Heath  Mayer,  Amy  Mayer,  and  Ada  Mayer,  to  accept 
or  refuse  administration,  or  show  cause  why  it  should  not  be 
granted  to  him.  The  citation  had  been  personally  served,  and 
no  appearance  had  been  entered. 

Searle  moved  for  a  grant  of  administration  to  the  said  Thomas 
Bayle3\  All  the  persons  entitled  to  the  grant  bad  been  cited, 
and  the  applicant,  having  been  appointed  receiver  by  the  Court 
of  Chancery,  would  be  obliged  to  administer  the  estate  under 
the  direction  of  that  court. 

Sir  J.  Hannen.  Although  no  precedent  can  be  found  for  such 
a  grant,  I  think,  under  the  circumstances,  it  is  reasonable  to 
make  it.  A  general  grant  of  administration  may  issue  to  Tho- 
mas Bayle3\ 

Solicitors :  (7.  L.  P.  Ei/re  ^  Co. 


[Law  Beportfl,  3  Probate  anl  Divorce,  42]. 
March  4, 1873. 

♦In  the  Goods  of  Db  La  Saussaye.  [42 

Will  —  CodicUs — Further  Codicil  confirming  tJie  WiU  only,  tind  called  the  laet  and 

deliberate  WiU. 

The  testator,  by  birth  a  British  subject,  bat  domiciled  in  Spain  at  his  death, 
executed  a  will  in  England,  and  subeequentlj  several  codicils  valid  by  the  law  of 
8imin.  Lastly,  he  executed  a  paper  in  England  which  confirmed  the  Enji^liBh  will 
in  whatever  it  did  not  clash  or  interfere  with  the  contents  of  the  codicil,  which 
was  to  be  considered  afl  his  last  and  deliberate  will : 

Held,  that  the  Spanish  codicils  were  not  revoked  by  the  last-mentioned  paper, 
bat,  as  forming  part  of  the  will  which  did  not  clash  with  such  paper,  were  con- 
^rmed  by  it. 

Sir  Richard  Db  La  Saussaye,  Knight,  died  on  the  27th  of 
October,  1872,  having  left  several  testamentary  papers,  which 
are  set  out  in  the  judgment.  He  was  by  birth  an  Irishman,  but 
had  become  domiciled  in  Spain ;  had  served  in  the  Spanish 
army,  and  attained  the  rank  of  field- marshal  therein. 

Feb.  18.  -Dr.  Tristram  applied  to  the  court  tq  determine  which 
of  such  papers  were  entitled  to  be  admitted  to  probate. 

Cur,  ado.  vuU. 

March  4.  Sir  J.  Hannen.  The  deceased  in  this  case  left  the 
following  testamentary  papers  :  1.  A  will  made  in  -Spain  on  the 
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14th  February,  1868.    2.  A  will  duly  executed  and  attested  in 
London  on  the  12th  of  March,  1869,  whereby  he  revoked  all 
former  wills.     8.  A  codicil  made  at  Madrid,  on  the  2d  of  July, 
1871,  whereby  he  bequeathed  to  Donna  J.  Z.  de  Orduna  twenty- 
five  railway  debentures,  then  deposited  with  bankers  at  Madrid ; 
and  by  a  further  codicil  of  the  same  date  he  appointed  a  person 
therein  named  as  his  executor,  for  the  sole  purpose  of  carrying 
into  effect  the  said  testamentary  disposition,  ana  of  seeing  to  his 
interment  in  case  of  his  demise  talcing  place  at  Madrid.    4.  A 
codicil  made  at  Madrid  on  the  27th  of  May,  1872,  whereby  he 
bequeathed,  independently  of  all  other  testamentary  dispositions 
which  he  had  made,  or  which  he  might  make,  thirty  railway 
bonds  to  Donna  B.  Damian,  and  after  her  death  to  her  son,  and 
in  the  event  of  his  not  surviving  his  mother,  and  in  certain  other 
contingencies,  to  the  director  of  the  College  of  Noble  Irishmen 
at  Salamanca,  for  the  purposes  therein  specified  ;  and  the  tes- 
43]  tator  *appointed  simply  for  the  said  effects,  and  for  the 
carrying  out  of  the  said  dispositions  and  testament,  Senor  W. 
Marmel  Diaz,  of  Barrazan,  as  his  executor.     5.  A  codicil  made 
at  Madrid  on  the  20th  of  June,  1872,  whereby  he  reduced  the 
legacy  to  Donna  J.  Z.  de  Orduna  of  railway  debentures  from 
twenty-five  to  fifteen,  and  left  her  a  share  and.a  half  in  a  mine, 
and  appointed  the  said  lady  his  sole  executrix  only  in  regard  to 
the  wearing  apparel,  effects,  and  furniture  belonging  to  the 
testator,  which  were  to  become  her  property  at  the  period  of 
his  demise,  in  addition  to  the  debentures  and  the  share  and  half 
share  in  the  miue.     6.  A  codicil  duly  executed  and  attested  iu 
London  on  the  29th  of  July,  1872,  whereby  the  testator  revoked 
and  annulled  all  legacies  and  other  testamentary  dispositions, 
of  whatever  nature,  made  in  his  ii^ill,  executed  in  London  on 
the  12th  of  March,  18o9,  with  certain  specified  exceptions,  and 
left  annuities  and  legacies  to  various  persons.    No  mention  is 
made  in  this  codicil  of  the  Spanish  codicils,  or  the  property 
with  which  they  dealt.    It  concludes  thus :  "  I  confirm  the  dis- 
positions contained  in  my  will  of  the  12th  of  March,  1869,  in 
whatever  does  not  clash  or  interfere  with  the  contents  of  this 
codicil,  which  is  to  be  considered  as  my  last  and  deliberate 
will   and  testament,  and  to  be  fulfilled  accordingly."     7.  A 
further  codicil,  duly  executed  and  attested  in  London  on  the 
80th  of  July,  1872,  whereby  he  bequeathed  to  Donna  J.  Z.  de 
Orduna  120/.  a  year  for  her  sole  and  separate  use,  independently 
of  her  present  or  any  future  husband;  and  he  further  declares 
it  to  be  his  will  that  any  jewels,  watches,  &c.,  which  he  might 
die  possessed  of,  and  which  were  not  otherwise  disposed  of, 
should  be  given,  together  with  the  family  plate,  and  generally 
all  articles  in  his  personal  use,  to  his  niece,  Mary  Orr,  abso 
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lately,  and  he  confirmed  his  former  will  and  codicil  in  every- 
thing not  in  contradiction  to  the  present.  The  Spanish  codicils 
are  not  attested,  with  the  exception  of  that  of  the  27th  of  Maj, 
1872,  which  is  attested  by  the  executor  therein  named  as  a  wit- 
ness, and  as  accepting  the  office,  but  it  is  proved  by  a  Spanish 
advocate  that  these  codicils  are  all  valid  according  to  the  Spanish 
law ;  but  he  adds  that  he  feels  inclined  to  think  Uiat  the  Spanish 
codicils  have  lost  all  their  force  and  efficacy  through  the  poste- 
rior execution  of  the  English  codicils.  It  is  clear  that  the  mere 
fact  of  a  testator  having  executed  a  testamentary  paper  of  a  later 
date  does  not  of  itself  invalidate  *an  earlier  disposition.  [44 
The  question  is  always  one  of  the  intention  to"  be  collected  from 
the  language  of  the  posterior  instrument.  Did  the  testator  in- 
tend that  the  later  paper  should  be  taken  as  his  final  and  com- 
plete will  to  the  exclusion  of  all  others,  or  did  he  mean  that  it 
should  be  taken  in  conjunction  with  the  previous  instruments  ? 
If  there  appears  any  inconsistency  between  two  papers,  this  is 
a  certain  indication  of  the  testator's  intention,  and  the  later 
must  prevail  and  revokes  the  former  to  the  extent  to  which  it 
is  inconsistent  with  it.  In  the  present  case,  however,  there  is 
no  such  inconsistency.  The  express  revocation  contained  in 
the  English  codicil  is  confined  to  certain  portions  of  the  will  of 
the  12th  of  March,  1869,  and  the  only  words  which  can  be 
referred  to,  from  which  to  imply  an  intention  on  the  part  of  the 
testator  to  revoke  his  Spanish  codicils,  are  the  concluding  words 
of  the  English  codicils,  in  which  he  confirms  his  will  of  the 
12th  of  March,  1869,  in  whatever  does  not  clash  or  interfere 
with  the  contents  of  the  codicil  which  is  to  be  considered  as  his 
last  and  deliberate  will.  I  am,  however,  of  opinion  that  this 
ratification  of  the  will  of  the  12th  of  March,  1869,  does  not  afiTect 
the  Spanish  codicils.  These  codicils  must  be  deemed  to  be 
parts  of  the  will,  and  are  themselves  confirmed  by  the  rati- 
fication of  the  will  of  which  they  were  modifications,  Orasbie 
V.  Macdoual  (^).  l^or  does  the  fact  that  the  testator  speaks 
of  his  English  codicil  as  his  ^  last  and  deliberate  will "  afifect 
the  earlier  codicils.  Similar  words  were  formerly  held  to  be 
revocatory  of  earlier  instruments :  Flmty  v.  Westi^;  bnt  this 
case,  and  others  to  the  same  efiTect  (as  was  pointed  out  by 
Lord  Penzance  in  Lemage  v.  Goodban  (')  must  now*  be  taken  to 
be  overruled  by  Cuito  v.  Giiberi  (*)  and  Stoddart  v.  Grant  ^*).  In  the 
present  ease  I  can  find  nothing  indicative  of  an  intention  to  re- 
voke the  dispositions  of  the  Spanish  codicils,  and  I  therefore 
pronounce  for  their  admission  to  probate  with  the  English 

(»)  4  Vea.,  610.  O  Law  Rep.,  t  P.  &  M.,  67. 

O  1  Robert.,  264.  (*)  9  Moo.  P.  C,  181. 

O  1  Maoq.,  168. 
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documents,  as  together  conatitating  the  complete  testamentary 
disposition  of  the  deceased.  The  probate  will,  however,  only 
be  granted  to  the  executors  appointed  by  the  English  will. 

Attorney :  Norris. 

( 

[F^aw  Reports,  8  Probate  and  Divorce,  45.] 
March  4, 1873. 

45]  *In  the  Goods  op  Donaldson. 

WiU—  Scotch  Disposition  and  Settlement — Probate, 

Testator  executed  a  trust  disposition  and  settlement,  valid  acoordinif  to  the  la«r 
of  Scotland,  and  applicable  to  the  whole  lieritable  and  movable  estate  which  should 
belong^  to  him  at  the  time  of  his  death.  He  subeequentlj  executed  a  will,  hy 
which  he  disposed  of  all  his  real  and  personal  estate,  whether  in  Scotland  or 
England.  By  the  law  of  Scotland,  the  English  will  was  ineffectual  as  a  convej. 
ance  of  the  Scotch  heritage,  and  did  not  revoke  the  previous  settlement,  and  the 
two  documents  together  form  the  complete  testamentary  disposition  of  the  tes- 
tator. The  deceased's  domicil  was  English,  but  he  bad  a  freehold  estate  in  Soot- 
land.  The  court  granted  probate  of  the  will  and  trust  disposition  as  together 
containing  the  will  of  the  deceased. 

John  Donaldson,  of  North  Shields,  Northumberland,  master 
mariner,  died  on  the  8th  of  October,  1865,  having  executed  a 
will,  dated  the  5th  of  August,  1865,  by  which  he  disposed  of  all 
his  real  and  personal  estate,  whether  in  England  or  Scotland. 
This  will  was  proved  in  the  district  registry  of  Newcastle  in 
August,  1872,  by  John  Donaldson,  the  son  of  the  deceased 
and  the  surviving  executor  named  in  it.  Up  to  the  year  1820 
he  deceased  was  domiciled  in  Scotland,  and  was  resident  at 
Dundee;  but  at  the  time  of  his  death  his  domicil  was  English. 
Uis  peraonal  estate  in  England  was  of  small  value ;  he  was, 
however,  possessed  of  freehold  property  situate  at  Dundee.  By 
a  Scotch  oisposition  and  settlement,  dated  the  2l8t  of  January, 
1851,  the  deceased  conveyed  to  trustees  bis  whole  heritable  and 
movable  property,  and  gave  to  them  power  to  sell  the  same; 
under  which  power  a  part  of  such  property  had  been  sold,  and 
the  proceeds  of  the  sale  remain  in  the  hands  of  James  Dickson, 
of  Dundee,  the  surviving  trustee  named  in  the  deed.  He 
further  reserved  to  himself  in  this  deed  a  power  to  alter  the 
same,  in  whole  or  in  part,  and  to  revoke,  cancel,  or  annul 
it  as  he  might  think  proper.  This  deed  was  duly  rcj^stered 
according  to  the  law  of  Scotland,  in  the  general  registry  of 
saisines  situate  at  Edinburgh,  but  applicable  to  the  county  of 
Forfar.  After  the  deceased's  will  had  been  proved  in  this 
country,  the  probate  was  sent  to  Scotland  for  confirmation  by 
the  Commissary  Court  of  Edinburgh,  where  it  was  objected 
that  the  deceased's  will  and  the  said  disposition  and  settlement 
must  be  read  together  as  containing  the  will  and  final  disposi- 
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tioa  of  both  the  heritable  '^'and  movable  estate,  but  that  [46 
the  Commissary  Court  had  no  power  to  make  a  confirmation 
of  the  will  with  such  disposition  and  settlement  added  or  an- 
nexed thereto,  unless  such  disposition  and  settlement  were  first 
admitted  to  probate  in  England.  A  Scotch  advocate  advised 
that,  even  if  the  English  will  is  duly  executed  according  to  the 
]aw  of  England,  it  is  ineffectual  as  a  conveyance  of  the  Scotch 
heritage ;  and  thatit  does  not,  by  implication,  revoke  the  previous 
trust  disposition  in  the  Scotch  form,  which  effectually  conveyed 
the  heritable  property  in  Scotland  to  the  trustee  appointed  by 
that  instrument.  That  the  trust  disposition  and  the  settlement 
and  will  must  be  read  together  as  containing  the  final  testa- 
mentary' intentions  of  the  testator ;  the  former  being  good  as 
transmitting  the  heritable  estate  to  the  trustees  therein  named, 
.and  the  latter  being  effectual  as  a  transmission  of  any  personal 
estate  which  belonged  to  the  testator  at  the  time  of  his  death, 
and  also  as  expressive  of  the  trusts  under  which  the  Scotch 
property  should  be  held  or  applied,  and  further  indicating  the 
testator's  intention  that  the  trustees  appointed  by  the  English 
will  should  supersede  those  appointed  by  the  trust  disposition 
and  settlement,  and  that  it  is  the  duty  of  the  trustees  under  tho 
Scotch  disposition  and  settlement  to  convey  or  pay  over  to  the 
executor  under  the  English  will  for  the  purposes  of  the  will  the 
trust  estate  in  Scotland;  and  that  the  English  executor,  in 
order  to  complete  his  title,  should  obtain  probate  of  the  trust 
disposition  and  settlement,  and  of  the  English  will,  as  being 
together  the  will  of  the  said  deceased ;  and  that  the  executor  of 
the  English  will  would  thereby  become  entitled  to  give  a  valid 
discharge  to  the  Scotch  trustee  on  his  conveying  the  trust  estate 
to  the  English  executor.  Mr.  Dickson,  the  surviving  trustee 
under  the  trust  disposition  and  settlement,  is  desirous  of  having 
a  release  from  such  trust  estate ;  and  Mr.  John  Donaldson  is 
willing  to  execute  a  discharge  to  him  for  the  same  when  he  can 
legally  do  so* 

Feb.  8.  Dr.Spinks^  Q.  C,  moved  the  court  to  revoke  the  pro- 
bate already  granted,  and  to  admit  the  trust  disposition  and 
settlement,  together  with  the  will,  to  probate,  as  together  con- 
taining the  will  of  the'  deceased.  He  referred  to  Lermgt  v. 
Goodban  (*).  Cur.  adv.  vult. 

♦MarcH  4.  Sir  J.  Hannbn.  The  deceased,  John  Donald-  [47 
son,  a  native  of  Scotland,  but  domiciled  in  England,  died  at 
North  Shields  on  the  8th  of  October,  1865.  By  his  will,  dated 
the  5di  of  August,  1865,  he  disposed  of  all  his  real  and  personal 
estate,  whether  in  England  or  Scotland,  and  appointed  his  son^ 

Q)  Law  Rep ,  1  P.  &  M.,  57. 
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John  Donaldson,  and  a  person  since  deceased,  his  executors. 
This  will  was  proved  by  John  Donaldson  in  the  district  registry 
of  Newcastle-upon-Tjne  in  Angust,  1872,     The  deceased  was 

fossessed  of  a  small  amount  of  personal  propei*ty  in  England, 
le  was  also  possessed  of  freehold  property  in  Scotland.  By  a 
Scotch  disposition  and  settlement^  dated  the  21&t  of  January, 
1851,  duly  executed,  and  having  a  testamentary  effect  by  the 
law  of  Scotland,  the  deceased  conveyed  to  James  Dickson  and 
other  persons  since  deceased,  upon  certain  trusts,  his  whole 
heritable  and  movable  estate  then  belonging,  or  which  should 
belong  to  him,  at  the  time  of  his  death,  with  power  to  the 
testator  at  any  time  of  his  life  to  a;lter  the  same  trusts  in 
whole  or  in  part,  and  to  revoke,  cancel,  and  annul  the  same  as 
he  might  think  proper.  It  appears,  from  the  opinion  of  a  Scotch 
advocate,  that  the  English  will  is  ineffectual  as  a  cotiTeyancc. 
of  the  Scotch  heritage,  and  that  it  does  not  revoke  the  previous 
trust  disposition  in  the  Scotch  fqrm,  which  effectually  conveyed 
the  heritable  property  in  Scotland  to  the  trustees  appomted  by 
that  instrument.  Upon  the  assumption  that  by  the  law  of  Scot- 
land the  English  will  was  inoperative  upon  4ie  Scotch  settle- 
ment, the  complete  testamentary  dispositions  of  the  deceased  are 
not  to  be  found  in  the  English  will  alone,  but  in  that  instrument 
construed  together  with  the  Scotch  settlement ;  and  in  this  state 
of  things  this  court  will  admit  to  probate  the  seteral  tnstmments 
which  together  contain  the  last  will  of  the  testator:  Lemage  v. 
Goodban  (*).  I  therefore  order  that  the  probate  of  the  English 
will  already  granted  be  revoked,  and  that  a  regrant  be  made  of 
probate  of  that  will,  together  with  the  Scotch  disposition  and 
settlement,  as  prayed. 

Attorneys :  Hopwood  ^  Sons. 


[Law  Reports,  8  Probate  and  Divorce,  48.] 
Marcli  11, 1878. 

48]  *In  thb  Goods  op  Samson, 

WUl^Exeeutar  not  resident  in  England'-'^  A  31  Viet,  e,  77,  t.  7^-^8peeial 
CirewMtanees — Administration  wth  Will  annexed. 

The  Coart  of  Probate  cannot  pass  over  an  executor  hy  reason  of  his  bad  character 
only ;  he  mast  also  be  resident  out  of  the  United  Kingdom  at  the  time  of  the 
death  of  the  deceased,  in  which  case  it  maj  make  a  grant  of  administration,  under 
20  &21  Tict.  0.  77,  s.  78,  to  some  otlier  person  with  such  limitatibnt  as  it  may 
think  fit. 

Cblia  Samson  of  Brussels,  widow,  died  on  the  12th  of  Jannar^, 
1878,  having  executed  a  will  dated  the  26th  of  June,  1872,  m 
which  she  appointed  her  sons,  Barron  Samson  and  Phineas 

O  Uw  Rep.  1  PA  M..  57. 
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Samaon,  executors.  3j  this  will  j  with  the  exception  of  a  legacy 
of  200t,  the  whole  pnoperty  was  left  to  be  equally  divided  be- 
tween the  testatrix's  children  living  at  the  time  of  her  death. 
The  deceased  left  surviving,  her  two  sons  and  four  daughters, 
of  whom  Marian  Matilda  Greenberg,  the  wife  of  Simeon  Green - 
berg,  and  resident  at  Biraningham,  was  one.  The  property  of 
the  deceased  consists  principally  of  shares  and  bonds  deposited 
in  her  own  name  in  the  National  Bank  at  Brussels  of  the  value 
of  about  3000^,  and  of  asmall  amount  of  property  in  this  country 
of  the  value  of  SQOL  Barron  Samson^  ODe  of  the  executprs,  has 
been  for  some  time  resident  at  Brussels^  where  he  carries  on  the 
business  of  a  broker.  Phineas  Samson  is  resident  ii^  Australia. 
On  application  being  made  for  probate  of  the  will  of  the  de- 
ceased on  behalf  of  Barron  Sarason^itwasfound  tbatacaveathad 
been  entered  on  behalf  of  Marian  Matilda  Greenberg,  and  notice 
was  given  that  an  application  would  be  made  to  the  court  to  grant 
to  her  administration  with  the  will  annexed  of  the  goods  of  the 
deceased  under  20  Jk  21  Yict.  c.  77,  s.  73.  Affidavits  were  tiled, 
in  which  it  was  alleged  that  Barron  Samson  hi^l  left  Birming- 
ham man^  years  ago  in  embarrassed  circumstances,  and  without 
having  paid  bis  debts,  and  generally  that  he  was  not  a  fit  and 
proper  person  to  be  entrusted  with  the  estate  of  the  deceased,  but 
the  facts  were  denied  or  explained  on  oath  by  Barron  Samson. 

Inderwiek  moved  the  court  on  the  affidavits  to  grant  the  adminis- 
tration to  Mrs.  Greenberg.  The  20  &  21  Viet.  c.  77,  s.  73,  authorizes 
*such  a  grants  because  the  executor  is  not  resident  in  this  [49 
I  country,  and  there  are  special  circumstances,  namely,  that  the 

executor  has  no  apparent  business  or  profession,  and  has  not 
paid  the  debts  he  incurred  in  this  country.  He  cited  In  the 
Goods  of  Cooke  (*) ;  In  the  Goods  of  Keam  (*).  If  the  executor 
will  offer  some,  respectable  person  as  a  guarantor  for  the  duo 
distribution  of  the  estate,  the  opposition  will  be  withdrawn. 

SearlCy  for  the  executor.  Before  the  passing  of  20  &  21  Vict., 
c.  77,  the  Court  of  Probate  could  not  refuse  to  grant  probate  to 
an  executor  on  account  of  his  poverty  or  insolvency :  Williams* 
Executors  (4th  ed.)  pt.  1,  bk.  3,  ch.  1,  p.  192 ;  and  that  act  was 
only  inteadedto  apply  to  executors  who  were  not  willing  or  com- 
petent to  take  .probate,  and  therefore  it  was  necessary  or  conve- 
nient to  grant  administration  to  another  person.  The  charges 
made  against  the  executor  are  .of  old  date,  and  are  disproved. 
He  cited  Smeihursi  v.  Tomlin  (') ;  In  the  Goods  of  Cooper  (*). 

SiK  J.  Hankbn.  I  am  of  opinion  that  the  application  must  be 
refused.    I  was  anxious  to  have  the  assistance  of  counsel  in  con- 

O  1  Sw.  &  Tr.,  267 ;  28  L.J.  (P.  M.  &       02  Sw.  &  Tr..  148 ;  80  L.J.  (P.  M.  & 

V)  I  Sw.  &  Tr.,  265 ;  28  L.J.  (P.  M.  &       (*)  Uw  Rep.,  2  P.  &  M.,  21. 
A),  34. 
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sidering  the  proper  effect  to  be  given  to  the  78d  section  of  the 
probate  act    I  think  it  right  to  say  that  I  am  of  opinion  that  I 
have  power  to  make  the  order  which  I  am  asked  to  make  in  the 
state  of  circumstances  existing  in  this  case;  but  it  seems  to  me 
that  it  is  by  an  accident,  as  it  were,  I  have  that  power.     The 
78d  section  does  not  give  me  power  to  refuse  probate  to  any 
executor  appointed  by  a  testator  by  reason  of  the  badness  of  his 
character,  but  only  in  certain  cases,  namely,  to  such  persons  as 
shall  be  at  the  time  of  the  testator's  death  out  of  the  United 
Kingdom,  and  therefore  beyond  the  jurisdiction  of  this  court; 
and  there  must  be  superadded  a  necessity  or  convenience  that 
such  person  should  not  be  allowed  to  act.    The  necessity  or 
convenience  is  further  defined  as  that  arising  from  the  insolv- 
ency of  the  estate  of  the  deceased  or  other  special  circumstances. 
This  provision  gives  me  power,  where  the  executor  is  resident 
out  of  the  country,  if  I  think  he  is,  by  reason  of  his  position 
50]  there  or  his  *bad  character,  unfitted  to  act,  to  exercise  a 
discretion,  and  refuse  him  the  appointment.    But  it  is  plain  I 
must  not,  merely  because  the  executor  is  out  of  the  country  at  the 
time  of  testator's  death,  lightly  set  him  aside  on  the  ground  that 
iome  accusation  has  been  brought  against  him,  although  in 
some  cases  I  may  do  so.     The  executor's  appointment  is  de- 
rived from  the  will.    It  is  the  intention  of  the  deceased  that 
tfiat  particular  person  shall  have  control  over  his  property  after 
death ;  and  although  in  certain  cases  the  section  empowers  me 
to  give  another  person  such  control,  unless  the  legislature  thinks 
proper  to  arm  me  with  a  general  power  I  ought  not  to  assume 
It.     The  will  in  this  case  is  the  will  of  the  mother  made  by  her 
in  1872,  years  after  the  transactions  took  place  which  are  re- 
ferred to  in  the  affidavits,  and  the  character  and  circumstances 
of  which  could  not  have  been  unknown  to  her.    Nevertheless 
she  has  thought  fit  to  entrust  the  management  of  her  afiairs  to 
her  son.    lam  asked  by  some  members  of  the  family  to  try  the 
character  of  the  son  on  charges  of  ancient  date  and  of  a  conflict- 
ing nature,  and  which  have  been  contradicted  by  himself.    Even 
assuming  the  truth  of  the  statements  made  against  him,  there 
is  nothing  to  show  that  he  has  not  for  years  past  reformed,  and 
down  to  the  present  time  led  a  respectable  life.    I  cannot  on 
those  affidavits  come  to  the  conclusion  that  he  is  an  unfit  person 
to  take  the  ffrant  or  unworthy  to  have  the  control  of  the  pro- 
perty which  nis  mother  has  given  him.    As  this  was  an  experi- 
roelital  application  and  without  foundation,  it  must  be  refused 
with  costs. 

Attorney  for  plaintiff:   W.  IT.  Reece. 
Attorneys  for  defendant :  Boidton  ^  Sons. 
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[Law  Reports,  8  Probate  and  Divorce,  50.] 
March  18, 1878. 

In  thb  Goods  of  Ihler. 

Admiaiitration —  Widow  or  Next  of  Kin — Judicial  Separation  by  recteon  jf 

CrueUy  of  Wife. 

The  conrt  will  not,  at  any  rate  without  notice,  pass  over  the  widow,  who  has 
been  legally  separated  from  her  hnsband  bj  reason  of  her  craelty,  in  granting  ad 
ministration  to  his  estate. 

John  Crichton'Ihler,  of  Ashburnham  Eoad^  Greenwich, 
Kent,  died  on  the  15th  day  of  Janaarj^,  1878,  intestate,  leaving 
him  surviving  ♦his  widow,  Charlotte  Barker  Ihler,  and  two  [51 
daughters,  the  only  persons  entitled  to  his  personal  estate.  Mr. 
Ihler  and  his  wife  lived  together  until  the  years  1864,  but  in 
that  year  they  separated,  the  husband  making  his  wife  an  allow- 
ance. In  the  year  1865,  Mrs*  Ihler  filed  a  petition  in  the  Court 
^or  Divorce  for  a  restitution  of  conjugal  rights,  to  which  the  de- 
ceased appeared,  and  pleaded  his  wife's  cruelty,  and  prayed  for  a 
judicial  separation  by  reason  thereof.  The  case  was  heard  be- 
fore Sir  James  Wilde,  J.O.,  in  June,  1865,  and  on  the  23d  of 
June,  he  made  a  decree  of  judicial  separation  between  the  par- 
ties on  the  ground  of  Mrs.  Ihler's  cruelty  to  her  husband,  and 
ordered  him  to  pay  her  for  her  maintenance  IL  a  week,  which 
he  continued  to  do  until  his  death. 

March  11.  Dr.  JUiddleton  moved  the  court  to  grant  admin- 
istration to  Charlotte  Bowman  Ihler,  the  eldest  daughter,  pas- 
sing over  the  widow.  Although  that  is  usually  done  for  im- 
morality only,  still  it  would  seem  reasonable  it  should  be  done 
wherever  the  parties  are  living  separate  from  the  fault  of  the 
widow,  Lambell  v.  LambeU.  (')  If  the  wife  had  obtained  such  a 
decree,  the  husband  would  have  not  only  been  deprived  of  the  ad- 
ministration of  her  property  on  her  deiath,  but  of  all  interest  in 
the  property  itself  (20  &  21  Vict.  c.  75,  s.  25).     Cur.  adv.  vult. 

March  18.  Sir  J.  Haknen.  In  this  case  I  was  asked  to  pass  over 
the  widow,  and  to  grant  administration  to  one  of  the  children, 
on  the  ground  that  during  the  husband's  lifetime  a  decree  of 
judicial  separation,  by  reason  of  cruelty,  had  been  pronounced 
against  the  wife.  It  is  sufficient  for  me  to  say  that  I  cannot  pass 
her  over  on  that  ground  without  giving  her  an  opportunity  of 
showing  cause  against  the  application.  At  the  present  moment 
I  am  disposed  to  think  that  there  is  no  sufficient  reason  why 

(»)  a  Haffg.  Eccl.,  568. 
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the  widow  should  be  passed  over,  inasmuch  as  she  has  not  doue 
anything  by  which  her  honesty  can  be  called  in  question.  At 
any  rate  I  shall  give  her  an  opportunity  to  be  heard.  •  I  direct 
that  she  be  cited. 

Attorney :  J.  P.  Bf'ggenden. 


[Law  Reports,  3  Probate  and  Divorce,  52.] 

Dec  13,  1873. 

52]  *Keanb  V.  Eeane. 

Matrimonial  Suit— Casta  of  Wife—Stay  of  Proceedings  until  payment. 

The  respondent  having  obtained  an  order  npon  the  petitioner  to  pay  to  her  or 
her  attorney  a  certain  amount  of  taxed  costs,  endeavored  to  enforce  such  order 
by  a  writ  of  jl,  fa.,  but  failed  in  recovering  them.  The  court  ordered  the  proceed^ 
ings  in  the  divorce  suit  to  be  stayed  until  the  taxed  costs  had  been  paid  by  the 
petitioner,  but  would  not  extend  the  order  to  the  expenses  incurred  in  the  suing 
out  and  execution  of  the  writ  of  ^.  fa. 

This  was  a  suit  for  restitution  of  conjugal  rights  brought  by 
the  husband  against  his  wife.  She  appeared  and  filed  an  answer, 
in  which  she  prayed  for  a  judicial  separation.  On  the  28th  of 
February,  1872,  the  questions  at  issue  were  directed  to  be  tried 
before  the  court  itself.  On  the  16th  of  April,  1872,  an  order 
was  made  upon  the  petitioner  to  pay  to  the  respondent  or  her 
solicitor  the  sum  of  14Z.  9^.,  being  her  taxed  costs  up  to  that 
period,  and  on  the  30th  of  April,  1872,  a  further  order  was 
made  that  the  petitioner  should  pa^  into  the  registry  65t  to 
cover  the  respondent's  costs  of  hearing,  or  that  he  should  give 
security  to  the  same  amount,  and  that  the  proceedings  should 
be  stayed  until  the  order  was  complied  with.  The  petitioner 
gave  security  in  obedience  to  this  order.  On  the  10th  of  May, 
1872,  the  respondent  applied  for  and  obtained  a  writ  oi  fi.fa. 
against  the  petitioner  for  the  recovery  of  her  costs,  but  on  an 
attempt  being  made  to  levy  upon  the  goods  of  the  petitioner, 
two  bills  of  sale  were  brought  to  the  notice  of  the  sheriff  and 
he  withdrew  and  made  a  return  accordingly.        ' 

Nov.  26.  -Dr.  SpinkSy  Q.C.,  moved  for  an  order  that  the  pro- 
ceedings on  the  petition  be  suspended  until  the  costs,  14/.  9^., 
the  expense  of  obtaining  the  writ  of  ^.  /(/.,  the  sheriff's  charges, 
and  interest,  be  first  paid. 

Taiham  appeared  for  the  petitioner.  Cur.  ado.  vulL 

Dee.  la.  Th9  Judge  Ordinary.  This  was  an  application  for 
an  order  that  the  proceedings  should  be  stayed  until  certain 
costs,  14/.  9^.,  and  other  expenses,  should  be  paid.  Dr.  Spiuks 
argued  in  support  of  the  application,  that  it  was  the  universal 
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practice  of  the  *court,  that  the  wife  was  entitled  to  payment  [53 
of  her  costs,  and  if  they  were  not  paid  she  had  a  right  to  a  stay 
of  proceedings.  I  was  certainly  unwilling  to  apply  that  rule  to 
the  extent  asked ;  but  on  an  examination  of  the  authorities  I 
find  that  they  bear  out  Dr.  Spinka'a  proposition,  and  I  am  bound 
to  conform  to  the  practice  of  the  coiurt.  I  therefore  must  grant 
the  application.  In  Chichester  v.  Mure  (*)  the  judge  ordinary 
said,  ^*  It  was  the  practice  of  the  ecclesiastical  courts,  when  an 
order  for  the  payment  by  the  husband  of  alimony  or  costs  had 
been  made,  not  to  appoint  a  day  for  the  hearing  until  the  order 
had  been  obeyed/'  This  is  a  direct  authority  in  support  of  the 
application.  But  I  do  not  order  a  stay  of  proceedings  until  the 
payment  of  any  other  costs  than  the  sum  of  14i.  9^.  As  to  the 
expenses  incurred  by  the  wife  in  her  endeavor  to  obtain  another 
remedy,  I  do  not  consider  that  I  ought  to  impose  upon  the 
husband  the  penalty  of  not  beine  allowed  to  proceed  until  those 
incidental  expenses  are  paid.  The  ordinary  course  must  be  fol* 
lowed  as  to  them;  a| summons  must  be  taken  out,  and  it  must 
be  established  to  the  satisfaction  of  the  court  that  the  petitioner 
lias  the  means  of  paying  before  he  can  be  punished  for  not  doing 
so.  The  respondent  is  entitled  to  the  costs  to  which  she  has 
been  put  in  order  to  bring  her  case  to  a  hearing,  and  to  establish 
her  nffhts  by  litigation.  The  costs  of  this  application  will  also 
be  included. 


Attorneys  for  petitioner ;  Prior  ^  Co. 
Attorneys  for  respondent :  TippeUs  ^  Son. 


0)  8  Sw.  &  Tr.,228:  8d  L.  J.  (P.  M.  &  A.).  DM. 
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[Law  Reports,  4  Admiralty  and  Ecclesiastical,  1.] 

Dec.  11,  1872. 

1]  *Thk  Elpis.    (6161.) 

Bottomree — Merger  of  Claimfor  Neceuaries  in  Bottomree  Bond — Jurddiction  of 
Court  of  Admiralty  in  a  Vause  transferred  from  a  County  Court — The  County 
Courti  Admiralty  Jurisdiction  Act,  1868,  (81  A  82  Vict,  e,  71),  m.  S-6. 

A  suit  for  necessaries  was  instituted  in  tlie  Swansea  County  Court  against  the 
owners,  unknown,  of  a  foreign  brig,  which  was,  at  the  time  of  the  institution  of 
the  suit,  at  Swansea.  The  suit  was  afterwards  transferred  to  this  court,  and  the 
plaintiffs  filed  their  petition.  It  appeared  from  the  petition  that  the  claim  of  the 
plaintifi^  was  for  money  advanced  by  them  to  execute  necessary  repairs  to  the 
brig  at  a  British  port,  and  that  the  money  was  advanced  on  the  security  of  an  in- 
strument, by  which  the  master  of  the  brig  pledged  himself  and  vessel,  and  her 
owners,  for  the  repayment  of  the  money,  except  in  case  of  the  total  loss  of  the 
vessel  on  her  intended,  voyage : 

Meld,  1.  That  the  claim  set  forth  by  the  petition  was  founded  on  Bottomree: 
that  the  county  court  had  no  jurisdiction  to  entertain  such  a  claim,  and  that  as 
the  cause  was  transferred  to  this  court  from  the  County  Court,  this  court  had  no 
jurisdiction  to  entertain  the  suit.  2.  That  it  was  not  competent  to  the  plaintiffs, 
upon  the  facts  stated  in  the  petition,  to  waive  the  instrument  of  bottomree  and 
insist  on  their  claim  for  necessaries,  because  the  claim  for  necessaries  must  be  con- 
sidered to  be  merged  in  the  instrument  of  bottomree. 

In  the  year  1872,  a  suit  for  necessaries  was  instituted  in  the 
Swansea  County  Court,  in  pursuance  of  the  provisions  of  the 
2]  *County  Court  Admiralty  Jurisdiction  Act,  1868,  on  behalf 
of  Luigi  Descalzo  and  Vittorio  Brosinovich,  against  the  owner 
or  owners  unknown  of  the  foreign  brig  Elpis,  which  was  then 
at  Swansea.  The  plaintiffs  found  it^necessary;  in  order  to  es- 
tablish their  case,  to  procure  evidence  from  abroad,  and  the 
County  Court  having  no  power  to  issue  a  commission  for  the 
examination  of  witnesses  abroad,  the  cause  ^as  transferred  to 
this  court  by  an  order  of  the  County  Court  made  in  pursuance 
of  the  power  granted  by  the  8th  section  of  the  County  Court 
Admiralty  Jurisdiction  Act,  1868 
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The  following  petitiod  was  filed  on  behalf  of  the  plaintiffs : 
1.  The  above  named  brig  Elpis  belongs  to  the  port  of  Syra  in 
Greece.  In  the  year  1869^  she  was  called  by  the  name  of  Carlos 
Primos,  and  was  lying  in  the  river  Tyne,  bound  for  Syra,  and 
required  certain  necessary  repairs  to  enable  her  to  prosecute 
her  voyage  from  Newcastle  to  Syra.  2.  Vassiglios  Oolucoridis, 
the  master  of  .the  said  brig,  being  without  funds  and  credit  at 
Newcastle,  and  being  unable  to  obtain  money  to  enable  him  to 
get  the  said  repairs  executed,  and  to  pay  the  expenses  necessary 
to  be  incurred  to  enable  the  said  brig  to  prosecute  her  said  voy- 
age, applied  to  the  said  Messrs.  Descalzo,  Brosinovich,  &  Co., 
of  North  Shields,  the  plaintiffs  in  this  suit,  for  the  loan  of  85/. 
sterling,  which  sum  they  lent  to  him  to  enable  him  to  get  the 
repairs  executed  and  to  pay  the  said  expenses  upon  the  security 
of  the  following  instrument,  which  was  duly  executed  by  the 
master  of  the  said  vessel. 

«  S5L  "  North  Shields,  «  20th  Sept.,  1869. 

^^  Except  in  case  of  the  total  loss  of  my  vessel,  the  Carlos 
Primos  of  Syra,  on  her  now  intended  voyage  from  Newcastle  to 
Syra,  I  promise  to  pay,  seven  days  after  arrival  there,  to  the 
order  of  Messrs.  Descalzo,  Brosinovich,  &  Co.,  this  first  of  ex- 
change (second  and  third  unpaid),  the  sum  of  85L  sterling  at  the 
course  of  exchange  as  endorsed  in  London,  value  received  in 
disbursements  for  the  use  and  on  account  of  my  vessel,  Carlos 
Primos,  and  owners,  and  I  hereby  pledge  myself,  and  vessel, 
and  owners,  for  the  payment  of  the  above  sum  in  the  manner 
aforesaid. 

"  (Signed)  "  Vassiglios  Colucoridis." 

^3.  In  consequence  of  the  said  advance  of  money,  the  said  [3 
brig  was  enabled  to  proceed  on  her  said  voyage,  and  arrived 
safely  in  the  port  of  Syra,  and  seven  da^^s  after  her  arrival  there 
default  was  made  in  payment  of  the  said  instrument,  which  re* 
mains,  and  still  is  wholly  due  and  unpaid. 

The  petition  concluded  with  the  following  prayer:  "The 
solicitors  for  the  plaintiffs  pray  the  right  honorable  the  judge,  to 
pronounce  that  the  said  sum  of  35^.  is  due,  and  to  condemn  the 
defendants  in  that  sum,  with  the  interest  already  due,  and  to 
grow  due  thereon,  to  the  day  of  payment,  and  also  in  the  costs  of 
the  suit,  and  that  otherwise  right  and  justice  may  be  adminis* 
tered  to  the  plaintiffs  in  the  premises.'' 

M  C.  Clarkaon  moved  to  reject  the  petition.  1.  The  petition 
in  form  does  not  comply  with  the  rules  of  the  court,  because  it 
does  not  state  the  nature  of  the  cause.  It  is  described  as  a  cause 
simply ;  it  should  be  described  as  a  cause  of  necessaries  or  as  a 
cause  of  bottomree.    2.  It  appears  from  the  petition  that  the 
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cause  is  a  cause  of  bottomree.  It  is  clear  from  the  instrament 
set  out  in  the  petition  that  sea  risk  was  contemplated,  and  this 
is  the  essential  ingredient  of  bottomree:  7^  Indomitable  ('). 
That  if  this  is  a  cause  of  bottomree  this  court  has  no  jurisdiction 
to  entertain  it.  The  cause  is  a  county  court  cause  transferred 
to  this  court,  and  this  court  has  no  more  jurisdiction  in  the  cause 
than  the  county  court  had.  It  is  clear  that  the  oounty  court 
had  no  jurisdiction  in  a  cause  of  bottomree  (The  County  Court 
Admiralty  Jurisdiction  Act,  1868^  s.  8),  and  if  the  facts  alleged 
in  the  petition  had  appeared  in  the  county  court,  the  county 
court  must  have  dismissed  the  cause  for  want  of  jurisdiction. 
8:  There  is  nothing  in  the  petition  to  make  it  appear  that  the 
defendants,  the  owners  of  the  ship,  are  liable  for  the  money 
claimed.  The  petition  does  not  show  any  personal  liability  on 
the  part  of  the  defendants;  it  does  not  state  that  tliey  were  the 
owners  of  the  ship  at  the  time,  and  although  there  may  be  a 
lien  on  the  ship,  that  lien  can  be  enforced  b;  proceedings  in  rem. 
The  present  suit  is  a  proceeding  in  personam, 
4]  *6r.  Bruce  in  support  of  the  petition.  1.  There  is  no  rule 
of  court  requiring  that  the  nature  of  the  caus^  should  be  stated 
in  the  petition.  It  matters  not  by  what  name  a  cause  is  called, 
so  long  as  the  nature  of  the  claim  appears  from  the  &ct8  stated 
in  the  petition.  [Sib  Egbert  Phillimob£  :  You  may  address 
your  argument  to  the  other  points.]  2.  Although  it  must  be 
admitted  that  a  county  court  has  no  jurisdiction  to  entertain  a 
suit  of  bottomree,  yet  when  a  cause  is  transferred  from  a  county 
court  to  this  court,  this  court  may  exercise  its  full  jurisdiction 
over  all  matters  that  are  involved  in  the  cause.  One  great  ob- 
ject of  the  clauses  in  the  act  enabling  suits  instituted  in  the 
county  coiirt  to  be  transferred  to  this  court  is  to  prevent  a  fail- 
ure of  justice  by  providing  means  for  bringing  within  the  reach 
of  the  extended  jurisdiction  of  this  court  suits  in  which  the 
county  court,  by  reason  of  its  limited  jurisdiction,  is  unable 
properly  to  determine  the  rights  of  the  parties.  But  even  if 
it  should  be  held  that  this  court  has  in  this  cause  no  greater 
jurisdiction  than  the  county  court,  it  may  still  entertain  the 
claim  of  the  plaintifts.  The  plaintiffs  have  a  claim  for  necessa- 
ries independently  of  the  instrument  set  out  in  the  petition. 
The  holder  of  the  bottomree  bond,  granted  to  secure  a  loan^  ad- 
vanced for  necessaries,  is  not  bound  to  rest  his  claim  upon  the 
bond ;  he  may  waive  the  bond  and  claim  for  the  necessaries 
independently  of  the  bond.  The  doctrine  of  merger  is  a  tech- 
nical doctrine  of  the  common  law,  applicable  to  instruments 
under  seal  and  has  no  application  in  such  a  case  as  the  present. 
It  is  a  common  thing  to  take  the  double  security  of  bills  of  ez- 

(')  Swa.,  446. 
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change  and  a  bottomree  bond  for  money  advanced  for  the 
necesaitieB  of  a  ship,  but  it  has  never  been  suggested  that  the 
ri^ht  of  action  on  the  bills  of  exchange  is  merged  in  the  bond : 
Ttkc  Nelson  (*).  Moreover  it  is  quite  consistent  with  the  petition 
that  circumstances  essential  to  the  validity  of  a  bottomree  trans- 
action, such  as  communication  with  the  owners,  are  wanting  in 
the  present  case,  so  that,  after  all,  when  the  facts  come  to  be 
inquired  into,  it  may  be  found  that  the  instrument  set  out  in  the 
petition  is  a  void  instrument.  *[Sir  Robert  Phillimorb.  [5 
Could  not  the  plaintiffs  amend  their  petition  by  striking  out  of 
the  second  paragraph  all  reference  to  the  instrument?]  An 
amendment  of  the  petition  cannot  alter  the  fact  that  the  instru- 
ment in  question  was  given.  3.  The  present  suit  is  a  proceed- 
ing in  reni  in  the  sense  in  which  that  term  is  used  in  this  court 
The  form  of  summons  which  was  issued  in  this  case  is  the  only 
form  by  which  a  suit  in  rem  can  be  instituted  in  the  county 
court.  It  appears  from  the  proceedings  that  bail  has  been  given, 
and  the  process  must  have  been  served  upon  the  vessel. 

E.  C.  CUrr/cson,  in  reply.  The  claim  for  necessaries  must  be 
considered  as  having  merged  in  the  bond,  because  it  is  clear 
tliat  the  right  of  the  plaintiffs  to  sue  for  the  necessaries  would 
have  been  lost  if  the  ship  had  not  arrived  safely. 

Sir  Robert  Phillimore.  I  have  entertained  very  considerable 
doubt  in  the  course  of  the  argument  as  to  the  course  I  should 
pursue  in  this  case,  but  upon  the  whole  I  am  inclined  to  think 
that  my  decision  must  be  adverse  to  the  petitioner.  The  case 
which  was  transferred  to  this  court  under  the  authority  of  the 
County  Courts  Admiralty  Jurisdiction  Act,  1868  (81  &  32  Vict, 
c.  71.  s.  8)  is  a  cause  of  necessaries'  instituted  on  l>ehalf  of  the 
plaintiffs,  "  Messrs.  Luigi  Descalzo  and  Vittorio  Brosinovich  " 
iigainst  "the  owner  or  owners  unknown  of  the  brig  Elpis.*' 
Tliis  being  a  cause  of  necessaries,  the  claim  disclosed  oji  the 
petition  of  the  plaintiffs  filed  in  this  court  is  founded  on  bot- 
tomree. The  second  article  of  the  petition  set  out  an  instru- 
ment which  is  as  follows :  [The  learned  judge  here  read  the 
instrument.]  Now  it  is  clear  to  me  that  this  is  in  substance  and 
effect  a  bottomree  bond,  and  looking  to  the  precedents  in  this 
court,  it  must  be  so  considered.  There  is  great  force  in  the  ob- 
servation of  Mr.  Clarkson  that  the  rule  of  merger  must  be  ap- 
plied in  this  case  because  it  is  admitted  that  the  simple  contract 
debt  for  necessaries  could  not  exist  in  case  of  the  ship  not  reijch- 
ing  her  destination ;  and  therefore  the  only  contract  which  the 
plaintiffs  could  enforce  was  a  contract  arising  out  of  a  bottomree 
bond.  It  is  quite  clear  that  the  petition  cannot  be  sustained, 
and  although  I  am  very  remctant  in  a  question  *involving  [6 

(')  1  Hagg.  Ad.,  159-179.    But  see  Bray  v.  Bates :  9  Met.  American  Rep.,  287. 
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80  small  a  sum  to  put  the  parties  to  further  expense,  I  must  not 
only  refuse  to  allow  the  petition  to  be  amended  as  I  suggested 
to  Mr.  Bruce  in  the  course  of  the  argument,  but  I  think  I  must 
reject  the  petition,  leaving  the  plaintiffi  hereafter  to  take  such 
steps  as  they  may  be  advised.  I  also  must  reject  the  petition 
with  costs.  I  shall  not  interfere  with  the  suit  further  than  by 
rejecting  the  petition. 

Solicitors  for  plaintiffs :  HiUyer^  Fenwicky  ^  Slibbard. 
Solicitors  for  defendants :  IngUdeWy  IncCy  ^  Greening. 


[Law  Reports,  4  Admiralty  and  Ecdeaiastica],  6.] 

Jan.  21, 1878. 

The  Eose.  (6352). 

PoMemon — Mortgage  —  JurMUetum  to  decide  aitotke  Tide  to  a  Ship  —  3  <fi  4 
Vict,  e,  65,  M.  3  <fe  4—  The  Admiralty  Court  Act,  1861  (24  Yict.  6. 10),  «.  11. 

A  British  ship  was  mortgaged  by  an  instrament  that  was  in  the  form  prescribed 
by  the  Merchant  Shipping  Act,  1854,  and  was  dul/  registered.  The  mortgagor 
died  intestate,  and  the  mortgagees  sold  the  ship  under  their  power  of  sale,  and 
executed  a  bill  of  sale  to  the  purchaser.  By  mistake,  a  receipt  for  the  payment  of 
the  mortgage  money  was  endorsed  on  the  mortgage  and  signed  by  the  mortgagee, 
and  produced  to  the  registrar  of  shipping,  who  recorded  the  same.  Afterwanls 
the  bill  of  sale  was  produced  to  the  registrar,  who  refused  to  register  it,  upon  the 
ground  that  the  property  in  the  ship  had  vested  in  the  representatives  of  the 
mortgagor. 

In  order  to  complete  the  title  of  the  purchaser  a  suit  in  rem  was  instituted  on 
behalf  of  the  mortgagee  and  purchaser,  and  in  such  suit  the  court  held  it  had 
jurisdiction  to  grant  a  decree  declaring  that  the  purchaser  was  entitled  to  posses- 
sion of  the  ship. 

This  was  a  cause  instituted  on  behalf  of  Christopher  Dove 
Barker  and  William  Winship  against  the  ship  Rose.  The  ship 
was  arrested,  but  no  appearance  was  entered.  The  petition  filed 
on  behalf  of  the  plaintiffs  was  in  substance  as  follows : 

1.  Before  and  at  the  time  of  the  execution  of  the  mortgage  security  hereinafter 
mentioned,  Thomas  Gibson  was  the  sole  owner  of  the  British  ship  Bose,  belonging 
to  the  port  of  North  Shields. 

2.  In  October.  1867.  the  said  Thomas  Gibson,  being  indebted  to  Messrs.  Woods 
&  Ck).,  of  Newcastle-upon-Tyne,  bankers,  in  the  sum  of  lOOOf.,  it  was  agreed  by 
and  between  the  said  Thomas  Gibson  and  the  said  Messrs.  Woods  &  Co.,  that  the 
said  Thomas  Gibson  should  execute  a  mortgage  of  the  said  ship  to  Christopher 
Dove  Barker,  one  of  the  plaintiffs  in  this  case,  and  one  of  the  partners  in  the  said 
7]  firm  of  Woods  &  Co.,  as  security  for  the  repayment  of  the  *sum  of  lOOOf.,  and 
such  further  advances  as  might  be  made  by  the  said  Messrs.  Woods  to  the  said 
Thomas  Gibson. 

8.  Accordingly  on  the  8d  day  of  October,  1867,  the  said  ship  was  mortgaged 
to  the  said'  Christopher  Dove  Barker  to  secure  the  repayment  to  the  said  Chris- 
topher Dove  Barker  of  the  sum  of  1000^.,  and  such  further  advances  as  aforesaid, 
together  with  interest  thereon,  to  be  paid  at  the  rate  and  in  the  manner  therein 
mentioned. 
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4.  The  said  mortgage  was  duly  registered  at  the  port  of  North  Shielda,  on 
the  7th  day  of  October,  1867. 

5.  The  said  Thomas  Gibson  died  in  June,  1872,  and  at  the  time  of  his  death 
there  remained  due  and  owing  on  the  said  mortgage  security  the  principal  sum 
of  1000^.,  together  with  a  Urge  sum  for  further  advances  and  interest. 

tt.  The  said  Christopher  Dove  Barker  being  unable  to  obtain  payment  of  the 
principal  money  and  interest  so  due  as  last  aforesaid,  in  the  montli  of  July,  1872, 
sold  the  said  ship,  under  the  power  of  sale  contained  in  the  mortga^  aeed,  to 
William  Winship,  one  of  the  plaintiffs  in  this  cause,  for  the  sum  of  800^. 

7.  On  or  about  the  20th  day  of  July,  1872,  the  said  William  Winship  paid  to 
the  said  Christopher  Dove  Barker  the  said  sum  of  800/.,  and  the  said  Christopher 
Dove  Barker,  by  the  direction  of  the  said  Messrs.  Woods  &  Co.,  executed  a  bill 
of  sale  of  the  said  ship  to  the  said  William  Winship. 

8.  On  the  24th  day  of  July,  1872,  the  said  William  Winship  signed  a  declara. 
tion,  such  as  is  required  by  the  50th  section  of  the  Merchant  {Shipping  Act, 
1854  —  the  said  declaration  is  true,  and  the  said  William  Winship  has  always 
been  ready  to  declare  to  the  truth  of  the  same  in  the  manner  by  law  required. 

9.  The  said  William  Winship  believing  that  in  order  to  complete  his  titin  to 
the  said  ship  it  was  necessary  that  a  discharge  of  the  said  mortgage  should  be 
endorsed  on  the  back  of  the  original  mortgage  and  signed  by  the  said  Christopher 
Dove  Barker,  requested  him  to  make  such  endorsement  and  sign  the  same. 

10.  Accordingly  the  said  Cliristopher  Dove  Barker,  in  pursuance  of  such  re- 
quest as  aforesaid,  endorsed  and  signed  the  said  discharge  on  the  back  of  the 
said  mortgage  on  the  20th  day  of  July,  1872,  and  the  said  mortgage  was  given 
by  the  said  Messrs.  Woods  &  Co.  to  one  of  their  clerks. 

11.  The  said  clerk  by  mistake  took  the  said  mortgage  to  the  custom  house  a^ 
North  Shields  on  the  27th  day  of  July,  1872,  and  produced  the  same  to  the 
registrar,  who  recorded  the  said  discharge. 

12.  The  said  William  Winship  afterwards  presented  the  said  bill  of  sale  and 
declaration  mentioned  in  the  seventh  and  eighth  articles  of  this  petition  to  the 
registrar  at  the  Custom  House  at  North  Shields,  and  requested  him  to  register 
the  said  bill  of  sale,  but  the  said  registrar  refused  to  register  the  said  bill  of  sale, 
upon  the  ground  that  the  property  in  the  said  ship  had  passed  to  the  representa- 
tives of  the  said  Thomas  Gibson. 

18.  The  said  Thomas  Gibson  died  intestate  and  insolvent,  and  no  administra- 
tion of  his  estate  and  effects  has  been  taken  out, 

14.  The  execution  and  registration  of  the  said  discharge  were  acts  done  by 
mistake,  and  the  said  discharge  is  wholly  void  at  law  and  in  equity. 

15.  The  said  William  Winsuip  is  entitled  to  be  registered  as  the  legal  owner 
of  his  said  ship,  but  owing  to  the  said  mistake  he  is  unable  to  be  registered  as 
the  legal  owner  without  the  assistance  of  this  honorable  court. 

♦The  petition  concluded  with  the  following  prayer  : —  The  [8 
solicitors  for  the  plaintiffs  pray  the  Eight  Hon.  the  Judge  to 
pronounce  the  said  William  Winship  to  he  the  lawful  owner  of 
sixty-four  sixty -fourth  shares  of  and  in  the  said  ship,  Bose,  and 
to  decree  that  possession  of  the  said  ship,  her  tackle,  apparel, 
and'furniture,  be  given  to  the  said  "William  Winship  as  such 
lawful  owner,  and  that  all  things  may  be  done  to  complete  his 
title  to  the  said  ship,  and  that  otherwise  right  and  justice  may 
be  administered  in  thcr  premises.  It  appeared  from  copies  an- 
nexed as  exhibits  to  the  petition,  that  the  mortgage  deed,  the 
bill  of  sale,  and  the  declaration  above  mentioned,  were  drawn 
lip  according  to  the  forms  prescribed  and  approved  by  the 
Merchant  Shipping  Act,  1854,  and  that  the  discharge  endorsed 
on  the  mortgage  deed  was  so  far  as  material  in  the  following 
ter£D8 : 
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*^  Received  the  eum  of  800^.  ia  discharge  of  the  within  written 
security,  dated  at  Harrogate  this  26th  day  of  July,  1872/* 

The  allegations  in  the  petition  were  proved  by  affidavits,  and 
it  was  stated  on  affidavit  that  notice  of  the  institution  of  the 
suit  had  been  served  by  the  solicitors  for  the  plaintiffs  on  the 
next  of  kin  of  the  mortgagor. 

G.  Bruce^  for  the  plaintiffs.  The  court  has  jurisdiction  to 
grant  the  prayer  of  the  petition.  The  8  &  4  Vict.  c.  65  (ss.  3  & 
4)  cQufers  upon  the  court  authority  to  decide  all  questions  as  to 
the  title  to  any  ship,  and  by  the  11th  section  of  the  Admiralty 
Court  Act,  1861,  the  court  is  enabled  to  exercise  jurisdiction 
over  any  claim  in  respect  of  a  mortffa^e  duly  registered.  [Sir 
Robert  Phillimore.  Ought  not  aaministration  to  have  been 
taken  out  to  the  estate  of  the  mortgagor?]  The  very  object  of 
this  suit  is  to  avoid  the  expense  and  trouble  of  an  administration. 
The  discharge  endorsed  on  the  mortgage  was  a  mistake  and 
altogether  void.  If  administration  of  the  estate  of  the  mort- 
gagor were  taken  out  it  is  clear  that  his  representatives  could 
not,  on  the  facts  now  before  the  court,  substantiate  any  claim 
to  the  ship.  The  next  of  kin  of  the  mortgagor  has  had  notice 
of  this  suit,  and  has  not  appeared. 

Sir  Robert  Phillimore.  This  is  a  novel  exercise  of  jurisdic- 
9]  tion  *on  the  part  of  this  court,  but  after  giving  careful  atten- 
tion to  the  statutes  cited^  I  am  of  opinion  that  the  court  has 
jurisdiction,  and  that  the  plaintiffs  are  entitled  to  a  decree  in 
^.be  terms  of  their  prayer.    I  shall  make  an  order  accordingly  (*). 

Solicitors  for  plaintiffs :  Deacon,  Son  ^  Rogers. 

Q)  The  decree  was  drawn  up  in  the  four  sixtv-foarth  Bhares  of  the  ship  or 

foUowing  form :     '*  The  judffe  havinft  vewel    Roee   (official    number  24,639| 

ueard  oounael  on  behalf  of  the  plaint-  and  entitled  to  be  reffistered  as  the  sole 

iffs  pronounced  William  Winship,  of  owner  thereof,  and  he  decreed  poeeee- 

Blytn,  in  the  country  of  Northumber*  aion  of  the  ^eaid  ship  or  vessel  to  be 

land,  shipowner,  one  of  the  said  plain-  delivered   to   him   the   said  William 

tiffs,  to  be  the  laiK*ful  owner  of  sixty-  Winship  accordingly." 


[Law  ReportSi  4  Admiralty  and  Ecclesiastical,  18.] 

March  11, 1878. 

.1 3]  *Cargo  ex  Argos.    (6008.)    . 

CorUrad  of  Affreightment — Execution  of  the  Contract  on  ih3  Part  of  the  Ship- 
owner— In&ility  to  deliver  Ooode  arising  from  the  Incapacity  of  the  Ooodt — 
Lien  for  E^peneee  incurred  inpreeermng  Oargo —  l^he  County  Courts  AdnwraUy 
Juriadietion  Amendment  Act,  1669  (82  &  88  Viet.  e.  51)  s,  2. 

The  defendant  shipped  on  board  the  steamship  of  the  plaintiff  in  the  port  of 
London  «  number  of  i>arrel8  of  petroleum.  A  bill  of  laaing  was  given  for  the 
goods:  it  provided  that  the  goods  should  be  delivered  at  the  port  of  Havre,  the 
act  of  God,  the  queen's  enemies,  fire,  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  etc.,  excepted,  unto  order  or  assigns  on  paying  freight.    It 
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further  provided  tfaat  the  gfoodg  slioiild  be  taken  oat  wHbin  twentr-foctr  kovrs  after 
arrival,  or  pay  a  fixed  som  per  day  demurrage,  and  a  jaote  in  the  margin  stated 
that  the  goods  were  subject  to  a  landing  charge  of  5  per  cent  on  the  amount  of 
freight  and  primage.  The  defendant  wrote  to  G.,  who  was  the  ship's  broker  at 
Havre,  informing  htm  that  the  petroleum  was  to  be  sent  to  Boaen,  and  that  he 
was  not  to  deliver  it  without  prod  action  of  the  bill  of  lading  regularly  endorsed, 
and  that  the  freight  and  other  expenses  were  to  be  charged  on  the  goods.  The 
vessel  arrived  in  the  harbor  at  Havre,  on  the  night  of  the  7th  of  December,  1870, 
with  the  petroleum  and  other  goods  on  board.  Owing  to  there  being  at  the  time 
a  large  quantity  of  war  material  at  Havre,  the  authorities  there  would  not  allow 
the  petroleum  to  be  landed,  and  would  not  allow  the  vessel  to  remain  in  the  harbor 
with  the  petroleum  on  board.  On  the  morning  of  the  7th  of  Deoeraber  tlie  vessel 
sailed  from  Havre  and  proceeded  to  Honfleur  and  Trooville,  but  the  authorities 
at  those  ports  refusing  to  allow  the  petroleum  to  be  landed,  the  vessel  return^  to 
Havre  on  the  12th  of  December,  and  in  the  outer  harbor  there  transhipped  the 
petroleum  into  a  lighter  hired  on  behalt  of  G.  to  receive  it.  The  vessel  then  went 
into  dock,  and  having  discharged  the  rest  of  lier  cmgo  and  shipped  a  fresh  cargo 
for  London,  she  was  obliged  by  the  authorities  at  Havre  to  re-ship  the  petroleum. 
On  the  16th  of  December  she  sailed  fnnn  Havre,  and  in  due  course  she  arrived  at 
the  port  of  London  with  the  petroleum  on  board.  G.  was  well  aware  of  the  vari- 
ous movements  of  the  vessel.  The  bill  of  lading  for  the  petroleam  was  not  pre- 
sented at  Havre  or  elsewhere.  The  defendant  had  notice  of  the  petroleum  being 
brought  back  to  London,  but  he  did  not  take  delivery  of  it.  The  plaintiff  insti- 
tuted a  suit  in  rem  against  the  petroleum : 

Meld,  that  the  plaintiff  was  entitled  to  recover  in  such  suit  the  bill  of  lading 
freight,  and  the  expenses  and  demurrasrc^  incurred  in  respect  of  the  petroleum  at 
Havre,  Honfleur,  and  Trouville,  and  frelglit  for  the  carriage  of  the  petroleum  from 
Havre  to  London. 

Semibie,  that  there  was  an  entire  execution  of  the  oontnct  on  the  part  of  tho 
plaintiff. 

But  even  if  there  was  not  such  entire  execution,  still  he  was  entitled  to  recover 
the  bill  of  lading  freight,  because  there  was  such  an  execution  of  the  contract  as 
he  could  eflect  consistently  with  the  incapacity  of  the  caxgo. 

Where  a  master  of  a  ship,  in  order  to  preserve  cargo,  takes  measures  such  as  a 
*wise  and  prudent  man  would  think  most  conducive  to  the  benefit  of  all  eon-  [14 
eerned,  the  cargo  is  subject  to  a  lien  for  the  expenses  so  incurred,  and  this  lien 
may  be  enfbroed  by  a  suit  in  rem,  by  virtue  of  the  provisioiLs  of  the  County  Courts 
Admiralty  Jurisdiction  Amendment  Act,  1869. 

This  was  a  suit  institated  in  the  City  of  London  Court  for 
freight,  demurrage,  and  expenses,  on  behalf  of  Jules  Oaudet, 
owner  of  the  steamship  Argos,  against  147  barrels  of  petroleum 
lately  shipped  on  board  the  steamsLip  Argos  by  W.  Horner 
Brown. 

An  appearance  was  entered  on  behalf  of  W.  Horner  Brown. 
The  parties  filed  in  court  a  statement  of  agreed  facts  which  was 
as  follows :     ' 

Statement  of  Agreed  Facts. — The  plaintiff,  who  trades  under  the 
style  of  Qaudet  Freres,  was,  in  the  month  of  November,  1870,  the 
owner  of  the  British  steamer  Argos,  and  of  other  steamers  which 
were  frequent  traders  between  London  and  Havre,  and  other 
ports  in  tne  north  of  France.  The  defendant,  Walter  Horner 
ferown,  is  a  merchant  in  BilHter  Square,  dealing  in  petroleum, 
oilH,  chemicals,  and  other  articles,  trading  as  Walter  H.  Brown 
and  Co.;  on  the  25th  of  November  he  received  an  order  from 
Messi-s.  Tuffiere  and  Prudhon,  of  Rouen,  for  200  barrels  of  pe- 
6  Eno.  Bep.1  70 
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troleum,  to  be  delivered  free  on  boards  in  London,  and  to  be  sent 
to  Havre  as  soon  as  possible.  In  consequence  of  this,  the  defend- 
ant, on  the  same  day,  sent  his  clerk  ^to  the  plaintiff's  London 
brokers  (Messrs.  Rowell  and  Sacine)  to  inquire  the  freight  of 
petroleum  from  London  to  Havre  and  the  probable  date  of  sail- 
ing of  the  next  steamer,  and  was  informed  the  freight  would  be 
15^.  to  20^.  per  ton,  and  the  steamer  would  sail  about  the  end  of 
the  week.  The  defendant  thereupon  arranged  to  send  147  barrels 
of  petroleum  by  such  steamer,  and  the  same  was  shipped  on 
board  the  Argos  on  the  5th  of  December,  and  the  captain  gave 
the  defendant  the  following  bill  of  lading: 

**  Shipped  in  good  order,  and  well-conditioned,  by  W.  Horner, 
in  and  upon  the  good  steamship  called  the  Argos,  whereof  is 
master  for  the  present  voyage,  *  Richardson,'  and  now  riding 
at  anchor  in  the  river,  and  bound  for  Havre,  147  barrels  of 
petroleum. 
15]  *The  ffoods  to  be  taken  out  within  twenty-four     WashingtoD, 

hours  after  arrival,  or  pay  lOL  10s.  a  owf.  qr-.  ««.  P«ighV^1oi  1 9 

day  demurrage  .  .        .  421    0    9  Prfmage     »«« 

Being  marked  and  numbered  ao  in  the  margin,  and  j»4  4  5 

are  to  be  delivered  in  the  like  good  order,  and  well-  Ezciuuifser.~s!4o 
conditioned,  at  the  aforesaid  port  of  Havre,  the  act  AUiroodsare 
of  God,  the  queen's  enemies,  fire,  and  all  and  every  subject  to"a 
other  dangers  and  accidents  of  the  seas,  rivers,  ma-  landing  charge 
chinery,  boilers,  steam  and  steam  navigation,  of  on theamoont 
whatever  nature  or  kind  soever,  excepted,  unto  of  freight  and 
order  or  to  their  assigns,  on  paying  freight  for  the  primage  paya- 
said  goods  at  the  rate  of  205.  and  15  per  cent  pri-  dJTf*^^^"**^ 
mage  per  ton  gross,  with  primage  and  average  ac- 
customed, In  witness  whereof  the  master  or  purser  of  the  said 
ship  hath  affirmed  to  two  bills  of  lading  all  of  this  tenor  and 
date,  the  one  of  which  bills  being  accomplished,  the  others  to 
stand  void. 

"  Dated  in  London,  80th  November,  1870. 

<<  Weight  and  contents  unknown.  Kot  accountable  for  leak- 
age. "  W.  J.  Richardson/' 

The  said  bill  of  lading  was,  by  direction  of  the  defendant, 
made  out  in  the  name  of  W.  Horner,  his  two  first  names. 

Upon  the  6th  of  December,  the  defendant  applied  to  the  plaint- 
iff's brokers  for  the  name  of  the  ship's  broker  at  Havre,  and  was 
informed  it  was  M.  H.  GSnSstal,  Rue  d'Orleans,  Havre.  De- 
fendant thereupon  wrote  him  the  following  letter,  which  was 
dul^  received  by  G6n6stal,  but  of  which  the  plaintiff  had  no 
notice: 
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"  Monsieur  H.  Qinfetal,  \     "  11,  Billiter  Square, 

"  78,  Eue  d'Orleans,  Havre,    j  "  6th  December,  1870. 

"  We  beg  to  inform  you  that  we  liave  shipped  upon  the  steam- 
ship ArgoSy 

Washington,     1      147  barrels  of  spirit  of  petroleum, 
1/147  J  21, 892  kilogrammes, 

to  order.  These  spirits  are  to  be  sent  to  Messrs.  Tuffiere  and 
Prudhon,  at  Bouen,  and  you  must  not  deliver  them  to  any  per- 
son unless  they  present  the  regular  bill  of  lading  endorsed  by  us. 
*'*  The  freight  and  other  expenses  arc  to  be  charged  on  the  [16 
goods.  "  W.  H.  Brown  &  Co. 

**  Accept,  Monsieur^  our  salutations." 

The  Argos  sailed  with  the  petroleum  and  other  goods,  being 
a  general  cargo,  at  midnight  on  the  6th  of  December,  arrived 
at  Havre  10.30  p.  m.,  on  the  7th,  and,  being  unable  to  land  the 
cargo  there,  the  captain  proceeded  to  Honfleur ;  and  being  un- 
able to  land  it  there,  he  took  the  ship  to  Trouville,  and  was  in- 
formed there  he  might  land  it  there  if  he  obtained  a  certificate 
from  the  engineer  of  bridges  and  ways,  resident  at  Honfleur ; 
and  the  captain  thereupon  went  to  Honfleur,  and  obtained  the 
following  certificate  ; 

"  Honfleur,  le  8  D6cembre,  1870. 
"  L'Ingeuieur  Ordinarie  de  TArrondissement  du  Nord-Est. 

**  A  Monsieur,  —  L'lng^nieur  soussign6  a  envoy6  le  steamer 
Argos  k  Trouville  k  cause  du  danger  tout  particulier  en  cc 
moment  qu'offre  la  presence  du  pMrole  sur  les  quais  k  cdt6  du 
materiel  de  guerre  en  chargement  pour  le  Havre.  Le  sbussign6 
a  6crit  k  ce  sujet  k  M.  Dubose  une  lettre  qui.lui  parviendra  de- 
main  matin  et  qui  indique  les  pr^autions  k  prendre  sous  le  b6n6- 
fice  de  ces  precautions  et  en  installant  de  suite  un  garde-feu  k 
bord  pour  empScher. 

"  M.  Dubose  pent  faire  entrer  le  steamer  Argos  en  bassin  ce , 
soir  k  la  mar6e  "  E.  Arnoux,  I'Ingenieur  Ord'*. 

"  Arrondissement  du  Nord-Est, 

^^  Fonts  et  Chaussees,  Department  du  Calvados." 

The  captain,  under  this  authority,  took  the  ship  into  the  basin 
at  Trouville  Deauville,  where  he  remained  during  the  9th,  and 
was  on  the  10th  compelled  to  ^o  out  of  the  basin ;  and  the  pre- 
sident of  the  Municipal  Commission  of  Trouville  Deauville  en- 
dorsed on  the  engineer's  authority  the  following  certificate : 

"Nous  President  de  la  Commission  Municipale  de  Deauville 
certifions  que  nous  a vons  ^t&  obliges  malgr^  I'autorisation  de  mon- 
sieur I'Ingenieur  d'Honfleur  de  &ire  sortir  du  bassin  de  Deauville 
le  navire  anglais  Argos  charg^  de  p^trole,  la  population  s'oppo* 
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17]  s^"^  *^^  d6chargement  dudit  navire  et  menagant  de  se 
laiaser  entraitier  k  des  excfes.      "(S**)    "  Hubert  D6rocquett, 

^*  Le  President  de  la  Commission  Municipale, 
"  Deauville,  10  D6cembre,  1870."  "  Le  Membre,  Delegue. 

Upon  that  the  captain  went  to  Honfleur,  and  the  following 
protest  was  noted  before  the  British  consul  there,  and  the  state- 
ments therein  are  to  be  taken  as  true : 

^' Vice-Consulat  Britanniqne  k  Honfleur. 
'^  By  this  public  instrument  of  protest,  belt  known  and  made 
manifest  unto  all  whom  it  doth  or  may  concern,  that  on  the 
10th  day  of  December,  1870,  before  me,  British  idce-consul  for 
the  port  and  district  of  Honfleur,  voluntarily  came  and  per- 
sonal I  v  appeared  William  John  Richardson,  master  of  the 
British  steamship  or  vessel,  called  the  Argos,  of  London,  ofti- 
cial  No.  60,839,  of  the  burden  of  109  tons,  or  thereabouts,  then 
lying  in  the  port  of  Trouville-sur-Mer.,  in  the  consular  district 
of  Honfleur,  laden  with  petroleum,  who  duly  noted  and  entered 
his  protest  with  me,  the  said  vice-consul,  against  all  losses  and 
charges  he  incurred  for  not  being  allowed  to  unload  his  cargo 
in  the  port  of  destination  and  two  other  ports,  by  the  local  au- 
thorities of  these  ports,  and  did  declare,  depose,  and  say,  that 
he  siiiled  from  London  on  the  6th  of  December,  present  month, 
at  midnight,  with  a  cargo  of  petroleum,  in  destination  for  Havre, 
where  he  arrived  on  the  7th,  at  10.30  p.m.,  having  the  red  flag 
up  on  account  of  having  petroleum  on  board,  ana  that  early  in 
the  morning  of  the  8th  of  December  the  authorities  of  the  port 
of  Havre  compelled  him  to  take  the  ship  out  of  the  harbor,  as 
they  would  not  allow  him  to  remain  there,  having  petroleum 
on  board,  and  in  consequence  of  which  he  started  immediately, 
at  10.80  A.M.,  for  Honfleur,  where  he  arrived  at  11.80  a.m.,  and 
having  swung  the  vessel,  and  was  about  to  make  ber  fa6t  in  a 

Eosition  where  the  pilot  told  him,  he  received  an  order  from  the 
arbor  master  to  leave  immediately  the  port,  and  therefore  he 
did  leave,  at  noon,  for  the  next  nearest  port,  which  was  Trou- 
ville-sur-Mer,  and  where  he  arrived  at  1.30  p«m.  And  the  said 
appearer  did  further  declare,  that  on  arriving  at  Trouville  he 
found  a  difficulty  for  the  unloading  of  the  petroleum  from  the 
18]  po^t  OJ^  harbor  ^master,  or  principal  of  the  port,  who  in- 
formed him  that  he  would  allow  him  to  unload  tne  petroleum 
if  he  could  obtain  a  permission  from  the  Ing^nieur  des  Pouts 
and  Chauss6es,  residing  at  Honfleur ;  and  in  order  to  hasten  the 
despatch  b6  immediately  employed  a  cab,  and  started  himself 
wdtb  the  broker,  M.  Hebert,  to  Honfleur,  and  obtained  the 
required  permission  ;  and  after  which  he  returned  to  Trouville, 
and  put  the  ship  in  douk  next  day  (Friday,  the  9tii),  waiting 
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further  inatruction^.  And  further,  that  to-day  (Saturday,  the 
10th),  he  met  with  some  objection  from  the  part  of  the  presi- 
dent of  the  municipality  administrative  commission  of  Deauville 
Trouville,  for  the  landing  of  the  caeks  in  question ;  and  after 
Imvine  made  further  steps  in  the  case  before  other  authorities, 
he  had  been  ordered  to  leave  the  port  of  Trouville  as  soon  as 
possible,  without  landing  any  of  the  casks  of  petroleum,  and  in 
consequence  of  which  he  went  to  Honfleur  at  3  p.m.,  in  order  to 
deposit,  note,  and  enter  his  present  declaration  and  protest  at 
this  vico^^onsulate  with  all  reserve,  to  furnish  fUrther  particu- 
lars if  required.  And  therefore,  the  said  William  John  Kicbard- 
son,  master,  did  declare  to  protest,  and  by  these  presents,  he 
does  solemnly  protest  against  all  and  ever^  person  or  persons 
whom  it  doth,  shall,  or  may  concern,  against  all  loss  of  time 
and  chaj^ges  incurned  by  the  above  mentioned  opposals  of 
landing  his  cargo  he  met  in  these  three  different  ports,  and 
doth  declare  that  all  damages  for  delay  or  detention,  and  all 
losses  and  charges^  are  and  ought  to  be  borne  by  the  merchants 
and  freightors  interested,  and  reserves  for  himself  and  his 
owner  all  rigbta  against  them.  And  I,  the  said  Yice-Consul, 
at  the  request  of  said  William  John  Richardson,  master  of  the 
said  steamship  Argos,  did  and  do  hereby  solemnly  protest 
against  the  same,  in  the  manner  and  form  aforesaid. 

"  Thus  done  and  protested  in  the  city  of  Honfleur,  at  the 
British  vice-consulato.'' 

On  the  9th  Deeember  M.  Qen^tal  wrote  to  the  defendant  as 
follows : 

"  Havre,  the  9th  December,  1870. 
"  Messrs.  Walter  H.  Brown  &  Co.,  11,  Billiter  Square,  London. 
"  Your  letter  of  the  6th  I  have  received  to-day  only.  For  some 
time  the  entry  into  the  port  of  Havre  has  been  *refu8ed  to  [19 
ships  carrying  petroleum.  I  have  attempted  in  vain  to  discharge 
the  147  barrels  at  Honfleur,  and  been  compelled  to  send  the 
Argos  to  Trouville,  where  I  hope  to  be  able  to  disembark  it. 
Kouen  has  been  occupied  by  the  Germans,  and  I  have  not  yet 
heard  from  Messieurs  TuflSer6  and  Prudhon.  If  a  judicial  se- 
questrator could  be  obtained  at  Trouville,  he  would*  take  care 
of  the  ^oods,  and  he  would  only  deliver  against  presentation  of 
.  a  regular  endorsed  bill  of  lading,  and  after  payment  of  the 
freignt,  and  all  other  expenses.  I  cannot  truly  comprehend 
how  the  buyers  at  Rouen  should  have  directed  this  petroleum 
to  go  to  Havre^  since  it  has  been  forbidden  in  the  newspapers  to 
discharge  such  goods  here,  and  that  for  more  than  two  months. 
•*  Accept,  gentlemen,  my  sincere  salutations. 

"H.  G6n6stal.'' 
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The  plaintiff  and  defendant  were,  tbronghoat,  pereonallj 
qaite  unaware  that  there  was  any  difficulty  in  landing  petroleum 
at  Havre.  The  Ar^os  having  other  cargo  in  her,  Mr.  Daprey, 
on  the  part  of  G^nistal,  hired  a  lighter,  called  tJie  Augustine 
Amelie,  in  order  that  the  petroleum  might  be  transhipped  into 
her  in  Havre  outer  harbor,  or  the  roads,  while  the  Argos  went 
into  dock  to  unload  her  other  cargo;  and  the  following  agree- 
ment was  entered  into : 

"  Havre,  le  12  Decembre,  1870. 

^^  Entre  le  Capitaine  Ponetre  du  sloop  fran^ais  Augustine 
Am^lie  d'une  part, 

*^  Et  M.  G^nestal,  agent  du  steamer  anglais  Argos,  d'autre  part, 
a  et4  convenu  et  rigli  ce  qui  suit 

.  ^^  Le  Capitaine  Ponetre  s'engage  k  recevoir  et  garder  k  son  bord 
j'usqu'  k  Samedi  17  courant  147  fdts  essence  de  p6trole,  lesdits 
iHts  k  transborder  dans  I'avant-port  ou  en  rade  du  Havre  k  bord 
du  steamer  anglais  Argos. 

^*  II  est  bien  entendu  que  le  Capitaine  Ponetre  gardera  son  na- 
vire  k  disposition,  de  manifere  k  ce  que  transbordement  s'op^rera 
sans  aucun  retard  et  d^s  la  sortie  du  pont  dudit  steamer  Argos, 
moyenuaut  quoi  il  lui  sera  k  titre  de  frfet  k  forfait  la  somme  de 
deux  cent  cinquante  francs.  "  Ponetre. 

"  Fait  double  au  Havre,  12  D&cembre,  1870." 

201  *0n  Monday,  the  12th  of  December  the  Ar^os  arrived 
in  Havre  Roads,  when  the  captain  found  permission  nad  already 
been  obtained  to  enter  the  outer  harbor,  and  having  entered  the 
outer  harbor,  he  transhipped  the  petroleum  into  the  lighter. 
Immediately  on  the  arrival  of  the  Argos  in  Havre  outer  harbor, 
the  transshipment  of  the  petroleum  into  the  lighter  was  coni- 
ijienced,  ana  was  finished  at  4.30  p.m.  on  the  same  day,  and  at 
midnight  the  Argos  entered  the  dock,  and  was  moored  along- 
side the  quay,  whilst  the  remainder  of  her  cargo  was  discharged, 
and  a  fresh  cargo  shipped  for  London ;  and,  on  the  16th,  a  fresh 
cargo  having  been  loaded,  the  Argos  came  out  of  dock,  and 
having  re-shipped  the  petroleum,  as  she  was  obliged  to  do  by 
the  port  authorities  at  Havre,  sailed  again  for  London,  where 
she  arrived  at  9  a.m.  on  the  18th  of  December.  During  the 
whole  of  this  time  no  bill  of  lading  was  presented  to  the  captain 
or  officers  of  the  Argos,  nor  was  any  request  made  for  the  de- 
livery of  the  goods.  In  the  ordinary  course  of  business  petro- 
leum would  be  delivered  on  the  quay  at  Havre,  on  presentation 
of  the  bill  of  lading.  In  this  case  it  would  not  have  been  possi- 
ble for  the  captain  to  have  landed  on  the  quay,  even  if  the  bill 
of  lading  had  been  presented.  M.  G6n6stal  was  well  aware  at 
the  respective  times  that  the  Argos  was  in  dock  and  moored 
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alongside  the  quay,  and  of  the  various  movements  of  the  ship, 
and  of  the  petroleum  having  been  put  on  board  the  lighter. 
By  reason  of  the  hereinbefore  mentioned  circumstances  the 
plaintiff  was  put  to  the  following  expenses : 

At  Havre 72.86^ 

"  Honfleur   .        •        •        •        .        85.76 

"  Trouville 118.85 

Hire  of  Sloop^  .  .  .  • 
Labor  transhipping  petroleum  . 
Captain  and  Seamen's  traveling 
expenses  •  •  •  . 
Broker's  expenses,  &c.      •        • '      .        /  j£5    0    0 

And  he  also  claims  the  following  amount  of  freight : 

Freight  to  Havre 24    4    5 

Freight  back  to  London  .        •        .        .    24    4    5 

♦And  he  also  claims  five  days'  demurrage  for  the  detention  [21 
of  the  Argos  whilst  engaged  in  traveling  from  port  to  port, 
which,  at  lOL  lOs.  per  day,  as  per  bill  of  lading,  amounts  to  52Z. 
10^.  and  she  also  consumed  on  her  extra  journeys  five  tons  of 
coal,  which,  at  18^.  per  ton,  amounts  to  4l  10^. 

On  the  16th  of  December  Messrs.  Rowell  &  Racine,  the  brokers 
in  London  for  the  Argos,  wrote  Messrs.  W.  H.  Brown  &  Co. 
the  following  letter : 

"  90,  Lower  Thames  Street;  London,  16th  December,  1870. 
"  Messrs.  W.  H.  Brown  &  Co. 

"  Dear  Sirs  —  Some  few  days  ago  we  heard  that  the  147  bar- 
rels of  petroleum  that  you  shipped  per  Argos,  for  Havre,  had 
been  landed  at  Trouville.  We  now  near  that  this  is  a  mistake, 
the  authorities  there  having  at  the  last  moment  refused  to  allow 
it  to  be  landed.  The  captain,  therefore,  took  it  back  to  Havre, 
where  he  had  to  charter  a  sailing  vessel  to  take  charge  of  it, 
while  he  took  his  ship  into  port  to  load  (not  being  permitted  to 
go  in  with  it  on  board).  We  expect  the  Argos  back  shortly 
with  the  147  barrels  on  board,  and  give  you  notice  of  the  facts 
at  once,  so  that  you  may  make  any  arrangements  you  consider 
necessary. 

"  The  expenses  incurred  will,  we  fear,  be  enormous,  and 
amount  (with  the  freight)  to  about  120L  or  ISOl. 

{''  Signed)  "  Rowell  &  Racine." 

But  to  which  they  had  no  reply.  And  in  accordance  with  that 
letter  Messrs.  Rowell  &  Racine  gave  notice  to  Messrs.  Brown  ft 
Co.  of  the  arrival  of  the  Argos  with  the  said  petroleum  on  board 
by  the  following  memorandum  : 
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Memorandiini. 
"  (Private,) 

"  Rowell  &  Racine,  ^  "  W.  Horner, 

"  UO,  Lower  Thames  Street,  I    "  Messrs.  W.  H.  Brown  4  Co., 

E.  C.     (  "  Billiter  Square. 

"  19th  Decemlier,  1870. } 
"  The  ArgQs,  Captain  Richai'dson,  from  Havre,  has  arrived, 
liaving  ou  board  the  undermentioned  goods  belonging  to  you. 
**  Washington,  1/147        .        .     147  barrels  petroleum." 

22]  *I"  reply,  Messrs.  W.  H.  Brown  &  Co.  sent  the  following 
letter : 

"  From  Walter  H.  Brown  &  Co.,  )      «  To 

"  11,  Billiter  Square,  Loudon,  E.  C,  v*  Messrs.  Roweil  & 

«  19th  December,  1870.  j  «  Eacine. 

"  Seeing  that  you  have  failed  to  ftilfill  your  engagement  to 
deliver  147  barrels  of  petroleum  at  Havre,  according  to  bills  of 
lading  for  same  in  our  possession,  we  herewith  enclose  you  in- 
voice for  this  lot,  amounting  to  240/.  10^.  2c^.,  and  shall  feel 
obliged  by  a  check  for  the  amount  at  your  earliestconvenience. 
We  are  buyers  of  this  article  at  the  present  time,  and  although 
the  market  has  dropped  we  shall  be  happy  to  treat  with  you  ror 
the  purchase  of  the  147  barrels  you  have,  as  you  inform  us, 
brought  back  to  London,  per  Argos;  of  course,  at  landing 
gauges. 
\  "  Walter  H.  Brown  &  Co.'' 

And  inclosed  in  their  letter  was  the  following  invoice : 

"  Messrs.  Rowell  A  Racine,   \  "  11,  Billiter  Square,  London, 
"  To  Walter  H.  Brown  &  Co.  /  "  19th  JDecember,  1870. 

"  Washington,  1/ 147        .    147  barrels  petroleum  spirit 
"  N"et  gallons,  5,382,  at  Ud.  per  gallon    .    £246  18    6 

"Discount,  2J  per  cent     .  6    8    4 

£240  10    2 

And  Messrs.  Rowell  &  Racine,  in  reply  to  that  letter,  sent  the 
•  following  letter : 

"  90,  Lower  Thames  Street,  London,  E.C., 

"December  20, 1870- 
"  Messrs.  W.  H.  Brown  k  Co. 

"Gentlemen — We  have  your  favor  of  yesterday,  and  in 
reply  b^  to  sa^  that,  as  you  are  well  aware  that  it  was  through 
no  act  of  the  ship's  that  tne  goods  were  not  landed  at  Havre,  we 
can  hardly  imagine  that  your  claim  is  intended  seriously. 
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"  Nevertheless,  as  you  seem  iriclined  to  dispute  our  claim,  we 
♦beg  to  give  notice  that  unless  it  is  settled  before  three  [23 
o'clock  (3  o'clock)  this  afternoon,  we  shall  place  the  matter  in 
the  banas  of  our  solicitor,  and  instruct  him  to  proceed  at  once 
to  recover  the  full  amount  of  our  account  as  rendered,  and, 
further,  the  costs  of  lighterage  of  the  goods  from  the- ship  to  the 
wharf. 

"  Wc  are,  gentlemen,  Your  obedient  servants, 

Rowell  &  Racine." 

Messrs.  W.  II.  Brown  &  Co.  not  having  paid  by  the  time 
mentioned,  the  goods  were  taken  to  Plaistow  Wharf,  and  there 
lodged  to  the  plaintiff's  order ;  and  the  attorneys  for  the  plaint- 
iff, Messrs.  Cattarns  &  Co.,  instituted  a  suit  m  rem  under  the 
admiralty  jurisdiction  of  this  court  against  the  said  147  barrels 
of  petroleum.  An  appearance  was  entered  to  that  suit  by  Messrs. 
Heather  &  Co.,  attorneys,  and  shortly  afterwards  they,  on  behalf 
of  Messrs.  W.  II.  Brown  &  Cok,  applied  to  the  plaintiff's  attor 
neys  to  release  the  goods  and  deliver  them  to  the  said  W.  II. 
Brown  &  Co.  Whereupon  the  said  Heather  &  Co.,  put  in 
bail  to  answer  damages  and  costs  in  this  suit,  and  a  delivery 
order  was  accordingly  given,  and  the  said  goods  were  duly  de 
livered  to  W.  H.  Brown  &  Co. ;  and  in  order  to  obtain  the  de- 
livery of  their  said  goods  they  had  to  pay  the  wharf  charges  and 
expenses  consequent  upon  the  said  goods  being  landed  at  Plais- 
tow Wharf. 

Agreed  on  plaiutift*'s  behalf, 
Cattarns,  Jehu  &  Cattarns,  33,  Mark  Lane,  E.C., 

Plaintift*'8  attorneys. 
Agreed  on  defendant's  behalf, 
Heather,  Son  &  Gill,  Paternoster  Row, 

Defendant's  attorneys. 

On  the  4th  of  January,  1872,  the  case  was  heard,  on  the  above 
statement  of  facts,  bv  Mr.  Commissioner  Kerr,  who,  on  the  15th 
of  January,  gave  judgment  for  the  plaintiff' for  iSoL  bs.  8rf.,  the 
full  amount  claimed.  Against  this  decision  the  defendant  ap- 
pealed to  the  Court  of  Admiralty,  and  the  appeal  came  on  for 
argument  on  the  7th  of  May,  1872. 

*The  Admiralty  Advocate  {Dr.  Deane,  Q.C.),  and  Murphy ^[24: 
for  the  appellant  The  respondent  is  not  entitled  to  recover  the 
freight,  because  he  did  not  deliver  the  goods  according  to  the 
terms  of  the  bill  of  lading,  and  never  was  ready  to  deliver  them : 
Osgood  V,  Groning  (*) ;  Appleby  v.  Myers  (*) ;  rTotes  to  Cutter  v. 
I\>weU  (Smith's  Leading  Cases,  vol.  2,  p.  1) ;  Notes  to  Pordage 
V.  Cole  (1  Notes  to  Sauudera  by  "Williams,  p.  648) ;   Taylor  v. 

O  2  CUnp.,  466.  (•)  Law  Rep.,  2  C.  P.,  651. 

5  Eng.  Rep.]  71 
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Caldwell  {^);  Maclachlan  on  Shipping,  p.  394.  The  respondent 
was  bound  to  deliver  the  goods  at  the  usual  place  of  discharge 
in  the  port  of  Havre,  that  is,  at  the  quay,  and  until  he  delivered 
the  goods  there  he  did  not  perform  his  contract.  The  fact  that 
the  performance  of  the  contract  by  the  respondent  was  rendered 
impossible  by  the  French  authorities  cannot  render  the  appell- 
ant liable  to  pay  freight  which  has  not  been  earned  :  Paradtne 
V.  Jane  (^);  Spence  v.  Chodwick  (') ;  Atkinson  v.  Ritchie  (*) ;  Barker 
V.  Hodgson  (*) ;  Sjoerds  v.  Luseombe  (^) ;  Blight  v.  Page  (^ ;  Evam 
V.  Iluiton  (^).  The  restriction  imposed  by  the  French  authori- 
ties was  temporary  only,  and  the  respondent  ought  to  have 
waited  until  the  restriction  was  removed  :  Hadley  v.  Clarke  (•). 
The  appellant  can  only  be  rendered  liable  for  the  freight,  the 
return  freight,  or  expenses,  by  virtue  of  a  contract  other  than 
that  contained  in  the  bill  of  lading,  to  be  implied  from  the  con- 
duct of  the  parties.  But  there  are  no  circumstances  to  raise  any 
such  implied  contract :  Vlierboom  v.  Chapman  ('**) ;  The  Soblom- 
sten  (");  The  Teutoma('% 

Milicardy  Q.C.,  and  I)ay^  for  the  respondent.  The  contract  was 
performed  on  the  part  of  the  respondent,  and  the  freight  was 
earned  when  the  Ar^os  arrived  with  the  goods  on  board  at  the 
port  of  Havre;  certainly  the  contract  was  fully  performed  when 
the  goods  were  discharged  in  the  outer  harbor,  the  place  appoint- 
ed by  the  local  authorities.  There  was  no  obligation  on  the  re- 
spondent to  deliver  the  goods  at  any  particular  part  of  the  port. 
25]  All  that  the  respondent  *engaged  to  do  was  to  carry  the 
goods  to  the  port  of  Havre  and  to  deliver  the  goods  over  the 
ship's  side  ;  the  respondent  was  ready  and  willing  to  deliver  the 
goods,  and,  in  fact,  did  deliver  the  goods  accoraing  to  the  di- 
rections of  G6n6stal,  the  agent  of  the  appellant :  Duthie  v.  Hil- 
ton (»3) ;  Ford  v.  Cotesworth  {'*) ;  Geipel  v.  Smith  ('*).  But  should 
the  court  be  of  opinion  that  tne  respondent  failed  to  perform  his 
contract,  he  is  still  entitled  to  maintain  this  suit,  because,  if 
there  was  any  failure  of  performance  on  his  part,  it  arose  from 
the  "  incapacity  of  the  goods"  and  from  the  default  of  the  ap- 
pellant or  his  consignee.  The  appellant  ought  to  have  known 
of  the  existence  of  the  restriction  at  Havre,  and  it  was  his  duty 
to  make  provision  for  the  landing  of  the  goods :  Adams  v.  Soyal 

0)  3  B.  &  S..  826 ;  32  L.  J,  (Q.B.),  164.  ('«)  13  M.  &  W.,  230. 

C)  Alevn,  26.  (")  Law  Rep..  1  A.  &.E.,  293. 

(»)  10  Q.B.,  517 ;  16  L.J.  {Q.B.),  313.  (")  Law  Rep.,  8  A.  &  E..  804 ;  Uw 

(*)  10  East,  530.  Rep..  4  P.  C,  171. 

(•)  3  M.  &  S.,  267.  ('*)  Law  Rep.,  4  C,  P.,  138. 

(•)  16  East,  201.  (")  Law  Rop.,  4  Q.  B.,  127 ;  Uw  Rep., 

C)  3  B.  &  P..  295.  (n).  5  Q.  B.,  544 

C)  4  M.  &  G..  954.  (")  Uw  Rep.,  7  Q.  B.,  404. 

O  8  T.  R.,  259. 
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Mail  Steam  Packet  Co.  (') ;  Kearm  v.  Pearson  (').  The  appellant 
was  not  ready  to  accept  delivery.  The  principle  laid  down  by 
Lord  Stowell  in  The  Fortuna  Q,  and  The  Friends  (*),  is  applica- 
ble to  the  present  case  :  The  Felix  (*).  As  to  the  expenses  and 
the  return  freight,  all  that  was  done  was  done  with  the  sanction 
of  Genestal,  the  appellant's  agent.  The  master  of  the  Argos, 
when  he  found  the  appellant  was  not  ready  to  accept  delivery, 
did  the  best  he  could  for  the  interests  of  the  appellant,  the 
owner  of  the  goods,  and  the  appellant  is  liable  to  pay  the  ex- 
penses so  incurred,  as  well  as  the  return  freight :  Christy  v.  Bow.  (^) 
Murphy^  in  reply,  cited  Brown  v.  Tanner  (^);  GatUffe  v. 
Bourne.  (*)  It  appears,  from  the  note  in  the  margin  of  the  bill 
of  lading,  that  the  goods  were  to  be  landed  by  the  respondent. 

Cur.  adv.  vult. 

March  11, 1873.  Sir  Ro'bert  Phillimorb.  This  is  a  cause  of 
appeal  from  the  City  of  London  Court,  arising  out  of  an  agree- 
ment made  for  the  use  or  hire  of  the  ship  Argos,  under  the  32 
&  33  Vict.  c.  51,  8.  2.  I  regret  to  say  that  I  derive  no  assistance 
from  the  *judjs:ment  of  the  court  below,  which  is  in  these  [26 
words :  "  As  I  understand  you  are  going  to  appeal  in  this  case, 
all  I  shall  say  is,  that  I  give  judgment  for  the  plaintiff'.  The 
amount,  I  believe,  is  agreed  at  135i.  5s.  8d.''  It  appears  to  me 
that  the  reason  here  assigned  for  not  stating  the  grounds  of  a 
judgment  involving  important  questions  of  law  is  based  upon  a 
very  mistaken  view  of  the  duty  of  a  judge  of  the  court  of  first 
instance,  and  deprives  the  appellate  court  of  the  assistance  which 
it  has  a  right  to  expect.  All  the  material  facts  of  this  case  are 
admitted.  [His  lordship,  after  stating  the  facts  as  agreed,  pro- 
ceeded :]  The  plaintiff  claims  for  freight  out,  demurrage,  freight 
back,  and  expenses,  the  sum  of  135^  5^.  8(2.,  for  which  he  has 
recovered  judgment  in  the  court  below.  The  defendant  con- 
tends in  substance  that  the  plaintiff  never  performed  his  contract 
of  carrying  the  petroleum  to  the  usual  place  of  delivery  at  Havre, 
which  he  asserts  to  be  the  quay ;  that  as  the  plaintiff' was  never 
ready  to  give  delivery  at  the  agreed  place  the  defendant  was  not 
obliged  to  take  the  goods ;  and  that  at  all  events,  though  neither 

})laintiff  nor  defendant  were  holden  to  blame  for  the  nonde- 
ivery,  the  contract  was  unexecuted,  and  no  right  of  action  could 
accrue  to  either  party.  The  bill  of  lading  contains  the  two 
stipulations :  1,  That  the  goods  are  to  be  taken  out  within 
twenty- four  hours  after  arrival,  or  pay  demurrage ;  and  2,  that 

(')  5  C.  B.  (N.S.),  492 ;  28  L.  J.  (C.P.),  <*)  Law  Rep..  2  A.  &  E.,  273. 

83.  (•)  1  Taunt.,  300. 

O  7  H.  &  N.,  386 ;  31  L.  J.  (Ex.),  1.  C)  Law  Rep.,  2  Eq.,  806 ;  Law  Rep,, 

O  Edwards,  66.  3  Ch.,  697. 

O  EdwardB,  246,  (")  4  Bing.  N.  C,  814 ;  3  M.  &  G.,  648. 
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they  are  to  be  delivered  at  the  port  of  Havre.  Under  this  con- 
tract it  was  the  duty  of  the  defendant  to  take  out  the  goods,  and 
of  the  plaintiff  to  bring  the  goods  to  the  port  of  Havre,  where 
they  could  be  taken  out.  Indeed,  it  is  one  of  the  admissions  in 
the  case  that  the  captain  could  not  have  landed  them  on  the 
quay.  I  think  that  when  the  ship,  on  her  first  arrival  at  Havre, 
went  under  the  direction  of  Genestal  to  Honfleur  and  to  Tron- 
ville,  she  liad  performed  the  duty  of  bringing  the  goods  to  the 
port,  and  was  exonerated  from  the  necessity  of  waiting  a  longer 
time  than  she  did  ;  and  in  any  case  I  think  that,  upon  the  second 
occasion,  when  she  actually  did  deliver  the  goods  on  board  the 
lighter,  there  was  au  entire  execution  of  the  contract,  and  the 
shipowner  became  entitled  to  his  outward  freight  and  his  de- 
27]  xnurrage  up  to  that  time.  *But  if  this  opinion  be  errone- 
ous, and  there  was  not  an  entire,  execution  of  the  contract,  I 
should  still  be  of  opinion  that  the  shipowner  was  entitled  to  his 
freight,  because,  to  borrow  the  reasoning  of  Lord  Stowell  in 
The  Fortuna  ('),  there  was  such  an  execution  as  he  could  effect 
consistently  with  the  incapacity  under  which  the  cargo  labored. 
The  shipowner  had  done  his  utmost  to  consummate  the  contract ; 
it  did  not  lie  with  him  iTiat  the  contract  was  not  performed ;  it 
was  stopped  by  the  incapacity  of  the  cargo. 

It  remains  to  consider  that  part  of  the  claim  which  relates  to 
the  return  freight  and  certain  incidental  expenses.  In  the  firat 
place,  I  am  of  opinion  that  G6n63tal  must  be  considered  as  acting 
on  behalf  of  the  owners  of  the  cargo ;  he  was  present  and  aware 
that  the  petroleum  was  rcshipped.  In  the  second  place,  it  must  be 
remembered  that  the  authorities  at  Havre  had  power  to  compel 
the  master  to  take  the  cargo  on  board.  In  these  circumstances, 
what  was  the  duty  of  the  master  of  the  ship  ?  He  was  obliged 
to  take  the  goods  out  of  the  territorial  waters  of  France.  Would 
he  have*  acted  properly  if  he  had  then  thrown  them  overboard? 
I  should  have  said  on  principles  of  common  sense  and  justice 
he  could  not  take  this  course ;  and  I  feel  myself  strengthened 
by  the  opinion  of  Sir  James  Mansfield,  no  inconsiderable  au- 
thority, and  himself  expressing  the  opinion  of  the  Court  of  Com- 
mon Pleas  in  the  case  of  Christy  v.  Row  (') :  "  Where  a  ship  is 
chartered  upon  one  voyage,  outwards  only,  with  no  reference  to 
her  return,  and  no  contemplation  of  a  disappointment  happen- 
ing, no  decision  which  I  have  been  able  to  find  determines  what 
shall  be  done  in  case  the  voyage  is  defeated :  the  books  throw 
no  light  on  the  subject.  The  natural  justice  of  the  matter  seems 
obvious ;  that  a  master  sbould  do  that  which  -a  wise  and  prudent 
man  would  think  most  conducive  to  the  benefit  of  all  concerned. 
But  it  appears  to  be  wholly  voluntary  ;  I  do  not  know  that  he 

(0  E^^.wards,  56  (»}  1  Taunt.,  at  p.  315. 
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18  bound  to  do  it;  and  yet,  if  it  were  a  cargo  of  cloth  or  other 
valuable  merchandise,  it  would  be  of  great  hardship  that  he 
might  be  at  liberty  to  cast  it  overboard.  It  is  singular  that 
such  a  question  should  at  this  day  remain  undecided."  And 
though  this  judgment  was  delivered  in  1808, 1  have  been  unable 
to  find  a  further  *explanation  of  this  subject.  If,  however,  [28 
the  master  had  not  this  duty  of  necessary  agent  to  the  cargo  thus 
re-shipped  after  deliver}-,  and  it  was  competent  to  him  to  have 
thrown  the  goods  overboard,  he  is  a  fortiori  entitled  on  restoring 
them  to  the  owner  to  a  lien  upon  them  for  the  expenses  of  their 
preservation;  and  the  proceeding  m  rem  in  a  court  having  admi- 
ralty jurisdiction  is  the  mode  which  he  lias  adopted  for  enforcing 
that  lien.  I  think,  therefore,  that  the  plaintiff  is  entitled  to  re- 
cover the  return  freight  and  the  incidental  expenses.  I  wish  to 
observe  that  I  have  consulted  the  cases,  for  reference  to  which  I 
am  indebted  to  the  industry  of  counsel,  though  I  have  not  thought 
it  necessary  to  advert  to  more  than  those  1  have  mentioned.  I 
think  I  should  also  say  a  word  as  to  the  delay  in  the  adjudica- 
tion of  this  case.  It  is  due  to  the  following  cause :  After  the 
argument,  and  while  I  was  considering  my  judgment,  the  Court 
of  Common  Pleas  prohibited  a  county  court  from  exercising 
jurisdiction  in  a  case  of  this  description.  I  was  unable  to  agree 
with  the  judgment  of  the  Common  Pleas ;  but  for  reasons  which 
I  have  before  stated,  I  thought  myself  bound  to  obey  it,  and  as 
my  jurisdiction  in  these  matters  is  purely  appellate,  to  dismiss 
the  suit  for  want  of  jurisdiction  ;  but  I  gave  leave  to  appeal  to 
the  Privy  Council,  suggesting  that  if  they  took  the  same  view 
as  I  did,  they  might  think  themselves  warranted  in  coming  to 
a  different  decision  from  that  of  the  Common  Pleas.  This  they 
have  done,  and  have  remitted  the  cause  to  the  jurisdiction  of 
this  court  (').  I  affirm  the  decree  of  the  court  below,  and  dis- 
miss the  appeal  with  costs. 

Solicitors  for  appellant :  Heather  ^  Sons. 

Solicitors  for  respondent:   CcUtaniSy  Jehu,  ^  Cuttarns. 


[I^w  Reports,  4  Admiralty  and  Ecclesiastical.  29.] 

Jan.  21, 1873. 

*Thb  JEolus.    (6069.)  [29 

Salvage  —  PUotage. 

A  Dutch  bark  was  riding  at  anchor  off  Deal,  and  waiting;  to  proceed  down 
Channel,  and  a  waterman  who,  thouj^h  not  a  licensed  pilot,  was  in  the  habit  of 
piloting  Teesels,  was  taken  on  board  her,  under  an  arrangement  whereby  he  was 
to  receive  Is.  a  day.  with  52.  in  addition,  for  navigating  the  vessel  as  pilot  until 

C)  See  Law  Rep.,  3  A.  &  E.,  568. 
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she  arrived  off  Beachy  Head.  The  day  afler  the  waterman  came  on  board,  and 
whilst  the  bark  was  still  at  anchor,  a  gale  came  on,  and  the  tempestaous  state  of 
the  weather  caused  the  vessel  to  drive,  and  rendered  it  necessary  to  slip  the  cliain, 
when  under  the  direction  of  the  waterman  the  vessel  was  taken  through  the  UuU 
Stream  and  brought  up  in  safety  in  Margate  Roads. 

In  a  salvage  suit  instituted  on  behalf  of  the  waterman  and  other  persons  who 
had  rendered  services  to  the  vessel,  the  court  ?ield,  that  the  services  rendered  by 
tlie  waterman  were  within  the  scope  of  his  contract,  and  that  he  was  not  entitled 
to  claim  as  a  salvor. 

This  was  a  salvage  suit  instituted  on  behalf  of  Henry  Caspell 
and  George  Porter,  of  Deal,  mariners,  and  others  the  owners 
and  crews  of  the  luggers  Seaman's  Glory  and  Tiger  against  the 
bark-^Eolus,  her  cargo  and  freight,  to  recover  salvage  reward 
for  services  rendered  under  the  circumstances  noticed  in  the 
judgment. 

Jan.  17.  Tlie  Admiralty  Advocate  [Dr.  Deane^  Q.C.),  and  R.  E. 
Webster  J  appeared  for  the  plaintiffs. 

Buti^  Q.C.,  and  E.  G.  Clarksm^  for  the  defendants. 

The  following  authorities  were  referred  to  in  addition  to 
those  cited  in  the  judgment:  The  Duke  of  Manchester  (*),  The 
General  Palmer  (');   The  EnterpiHse  (»);   The  Columbus.  (^) 

Cur.  adv.  vult. 

Jan.  21.  Sir  Robert  Phillimorb.  In  this  case  the  vessel  to 
which  the  services  were  rendered  was  of  considerable  value  — 
the  agreed  value  of  the  ship,  freight,  and  carfi:o  being  40,000/. 
On  the  16th  of  January,  1872,  the  -^olus,  a  Dutch  bark,  was 
riding  by  her  starboard  anchor  close  to  the  Deal  Bank  Buoy, 
and  about  a  mile  from  the  South  Brake  Buoj-,  waiting  to  pro- 
ceed down  channel.  She  was  in  want  of  a  pilot,  and  her 
master  engaged  George  Porter,  one.  of  the  plaiutifts,  who  came 
30]  on  board  on  the  16th,  and  agreed  *to  assist  in  navigating 
the  bark  as  pilot  until  her  arrival  oft'Beachy  Head,  for  the  sum 
of  Is.  a  day  whilst  on  board  her,  and  the  sum  of  bL  in  addition. 
Porter  was  not  a  licensed  Trinity  House  pilot,  but  he  was  a 
waterman  who  often  acted  as  pilot.  The  bark  remained  at 
anchor  until  the  17th,  when  it  came  on  to  blow  a  whole  Qn\e 
from  the  S.  to  S.S.W.,  and  the  vessel  began  to  drive.  Her 
master,  who  was  examined  as  a  witness,  and  appeared  to  be  a 
person  competent  to  command  the  vessel,  conferred  with  Porte i*, 
and  they  agreed  that  the  best  course  to  pursue  was  to  slip  the 
anchor.  They  also  agreed  that  a  signal  should  be  made  for  a 
boat  to  come  off  to  the  bark  to  take  a  message  ashore  for  an 
anchor  and  chain  to  supply  the  place  of  the  anchor  and  chain 
they  were  about  to  slip.    The  lugger  Seaman's  Glory  accord^ 

0)  2  W.  Rob.,  470 ;  6  Moore's  P.  C,  90.  P)  2  Hagg.  Adna.,  176. 

C)  2  Hagff.  Adm.,  178,  n. 
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ingly  came  off,  and  Henry  Caspell,  another  of  the  plaintiffs,  was 

[»ut  on  board  the  bark  with  some  difficulty.  Caspell  was  put  on 
M>ard  because  Porter,  fearing  that  his  orders  might  not  be  un- 
derstood by  the  foreign  crew,  wished  to  have  some  one  on  board 
with  him  who  had  a  thorough  knowledge  of  the  English  lan- 
guage, and  also  to  have  some  one  acquainted  with  the  navigation 
who  could  assist  in  looking  out  for  the  buoys.  The  chain  was 
then  slipped,  and  Caspell  went  forward  to  look  out  for  the  buoj-s, 
while  Porter  directed  the  navigation  of  the  vessel,  and  the  bark 
was  taken  through  the  Gull  Stream,  and  was  brought  up  in 
safety  on  the  evening  of  the  17th  in  Margate  Roads.  In  the 
nieantime  the  lugger  Seaman's  Glory  went  to  Deal  for  the  an- 
chor  and  chain,  but  being  herself  too  small  to  bring  them  off  to 
the  bark,  for  they  were  of  large  size,  a  larger  lugger  called  the 
Tiger  was  engaged,  and  brought  the  anchor  and  chain  along- 
side, and  her  crew  got  them  on  board  the  bark.  This  semce 
was  rendered  with  some  peril  to  those  on  board  the  Tiger,  and 
<lamage  to  the  extent  of  about  401.  was  done  to  the  lugger  her- 
self, a  fact  which  proves  the  danger  to  which  the  lugger  was  ex- 
l»osed.  Two  of  the  crew  of  the  Tiger  were  injured  while  getting 
the  anchor  on  board  —  one  in  the  head  and  one  in  the  knee  — 
by  the  swinging  of  the  anchor  occasioned  by  the  lurching  of  the 
lugger.  I  have  no  hesitation  in  pronouncing,  and  in  fact  it  was 
admitted  by  the  counsel  for  the  defendants,  that  Caspell  and  the 
ownei's  and  crews  of  the  two  luggers  are  entitled  to  recover  as 
salvors.  Indeed,  having  regard  to  the  temptestuous  state  of  the 
♦weather,  and  the  dangerous  vicinity  of  the  Brake  Sand,  and  [31 
the  manner  in  which  the  anchor  and  chain  were  brought  out,  I 
am  of  opinion  that  the  services  rendered  by  these  plaintiffs  were 
highly  meritorious,  and  that  the  court  ought  to  reward  them 
with  a  liberality  proportioned  to  the  value  of  the  property.  The 
total  sum  that  I  shall  award  is  280^.  The  distribution  of  this 
sum  leads  the  court  to  consider  the  legal  question  whether  the 
services  of  Porter  are  to  be  considered  as  salvage  services,  or  as 
pilotiige  services  only.  There  is  one  point  preliminary  to  this 
question,  which  I  must  now  consider.  It  was  strongly  pressed 
upon  me,  in  the  first  instance,  that  Porter  was  not  a  licensed 
l>ilot,  but  only  a  waterman  ;  but  I  think,  on  principle,  this  fact 
can  make  no  difference.  Porter  took  upon  himself  to  discharge 
the  duties  of  a  pilot,  and  cannot  throw  off  the  character  he  as- 
sumed. My  opinion  on  this  point  is  confirmed  by  the  decision 
of  Lord  Stowell  in  the  case  of  The  Michael.  {*)  That  learned 
judge  there  refused  to  allow  the  claim  of  fishermen  taken  on 
board  as  pilots  in  the  channel  to  be  rewarded  as  salvors,  observ- 
ing that  tney  ^ere  engaged  as  pilots,  and  if  they  assumed  that 

(')  Referred  to  in  the  case  of  The  Colambns  (2  Hagg.  Adm.,  178,  n.) 
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character,  they  ought  to  adopt  the  rules  and  be  remunerated 
according  to  the  rates  of  that  service.  On  the  authority  of  this 
ease  I  conclude  that  whatever  the  law  is  as  to  pilots,  that  law  is 
applicable  to  the  plaintiif  Porter.  I  am  of  opinion  that  it  would 
be  ext  remely  dangerous  to  allow  the  general  rule  that  pilots 
cannot  claim  as  salvors  to  be  too  easily  violated ;  the  exceptions 
to  tliis  rule  should  be  few  and  clearly  defined.  It  ought  to  be 
well  understood  that  the  services  of  a  pilot  are  not  slightly 
to  be  converted  into  salvage  services.  I  find  this  opinion 
strengthened  by  the  authority  of  cases  decided  in  this  couil. 
The  case  of  The  Frederick  (*)  is  an  example  falling  within  one 
class  of  cases  which  have  established  an  exception  to  the  gene- 
ral rule.  In  that  case  Dr.  Lushington  said  :  "  It  has  been  urged 
in  the  argument  for  the  owners,  that  pilots  are  not  to  convert 
their  duties  into  salvage  services.  This  may  be  a  correct  posi- 
tion under  ordinary  circumstances ;  at  the  same  time  it  is  to  be 
observed  that  it  is  a  settled  doctrine  of  this  court  that  no  pilot 
is  bound  to  go  on  board  a  vessel  in  distress  to  render  pilot  ser- 
32]  vice  for  mere  pilotage  reward.  *If  a  pilot,  being  told  he 
would  receive  pilotage  only,  refused  to  take  charge  of  a  vessel 
in  that  condition  he  would  be  subjected  to  no  censure,  and  if 
he  did  take  charge  of  her  he  would  be  entitled  to  a  salvage  re- 
muneration." Another  class  of  cases  establishes  the  proposi- 
tion that  a  pilot,  although  he  may  have  been  originally  employed 
asa  pilot  to  render  pilotage  services  to  a  vessel  not  in  distress,  may 
yet  recover  salvage  reward,  provided  circumstances  supervene 
to  alter  the  character  of  the  service.  But  the  present  case  does 
not  fall  within  either  of  these  exceptions.  The  vessel  was  not 
in  distress  at  the  time  when  the  pilot  went  on  board,  and  the 
subsequent  circumstances  were  not  such  as  to  require  him  to 
act  in  any  other  capacity  than  that  of  a  pilot  He  displayed 
local  knowledge  and  the  peculiar  skill  of  a  pilot,  and  thus  brought 
the  vessel  in  safety  to  an  anchor  in  Margate  Roads,  but  such 
knowledge  and  skill  he  contracted  to  apply ;  so  that  the  services 
rendered  by  him  were  strictly  within  the  scope  of  his  contract. 
Before  leaving  this  point  I  will  call  attention  to  the  case  of  The 
Joseph  Harvey  (*),  where  Lord  Stowell  said :  "  It  may  be,  in  an 
extraordinary  case,  difficult  to  distinguish  a  case  of  pilotage  from 
a  case  of  salvage,  properly  so  called,  for  it  is  possible  that  the 
safe  conduct  of  a  ship  into  a  port  under  circumstances  of  extreme 
danger  and  personal  exertion  may  exalt  a  pilotage  service  into 
something  of  a  salvage  service.  But  in  general  they  are  dis- 
tinguishable enough,  and  the  pilot,  though  he  contributes  to  the 
safety  of  the  ship,  is  not  to  claim  as  a  legal  salvor."  That  seems 
to  me  sound  doctrine,  to  which  I  mean  to  adhere.    After  thu» 

(')  X  W.  Rob..  16.  O  1  C.  Rob.,  306. 
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reviewing  the  facts,  I  am  bound  to  pronounce  tliat  they  do  not 
bring  Porter's  case  within  the  exceptions,  which  would  give  him 
the  right  to  claim  salvage  in  this  court,  and  I  therefore  reject 
his  claim.  I  shall  distribute  the  sum  I  have  awarded  as  follows : 
To  the  Seaman's  Glory  I  awarded  70L  ;  to  Caspell,  80/. ;  to  the 
owners  of  the  Tiger,  for  the  damage  sustained,  40^  ;  and  in  re- 
spect of  the  salvage  services  of  the  Tiger  I  award  140/.,  out  of 
which  sum  double  shares  must  go  to  the  two  injured  men. 

Solicitors  for  plaintiffs  :  Lawless^  Nelson^  ^  Jones. 
Proctor  for  defendants :  C  Waddilove. 


[Law  Reports,  4  Admiralty  and  Ecclesiastical,  33.]' 

Jan.  14, 1873. 

*The  Antilope.  (6240.)  [33 

Salvage — Pleading.  * 

In  a  Bait  instituted  on  behalf  ot  the  owners,  master,  and  crew  of  a  steam  ivig,  to 
recover  salvajire  reward  for  salving  a  disabled  vessel  and  her  cargo,  it  appeared 
hy  the  petition  that  persons  other  than  the  plaintiffs  in  the  cause  had  assisted  in 
the  service,  and  in  an  article  in  the  answer  filed  on  behalf  of  the  owners  of  the 
salved  vessel  and  her  cargo,  the  defendants  alleged  that  they  had  been  ordered  by 
a  court  of  competent  jurisdiction  to  pay  to  such  other  persons  the  sum  of  240^.,  iu 
respect  of  the  assistance  so  rendered  by  them. 

The  plaintiff^  moved  to  strike  out  this  article.  The  court  holding  that  the 
article  was  relevant  to  the  matters  in  issue  in  the  suit  rejected  the  motion. 

This  was  a  cause  of  salvage  instituted  on  behalf  of  the  owners, 
master  and  crew  of  the  steam  tug,  City  of  London,  against  the 
screw  steam  ship,  Antilope,  and  her  cargo.  The  petition  al- 
leged, among  other  things,  that  the  Antilope  having  received 
damage  by  collision  with  another  vessel  in  the  East  Bay  of  Dun- 
geness,  was  making  water  very  fast  when  the  City  of  London 
fell  in  with  her.  The  City  of  London  accompanied  the  Anti- 
lope towards  the  shore,  and  the  Antilope  was.  put  ashore  at  the 
west  end  of" the  Roar  Bank.  At  the  request  of  the  master  of 
the  Antilope,  the  City  of  London  remained  by  the  Antilope  du- 
ring the  night,  and  at  daybreak  the  City  of  London,  and  a  lugger 
called  the  Galatea,  which  had  come  up,  assisted  to  lighten  the 
Antilope  forward.  "When  a  portion  of  the  cargo  of  the  Antilope 
had  been  taken  from  her  forehold,  the  City  of  London  took  her 
oft'  the  sand  and  ultimjitely  towed  her  to  Dover  in  safety.  The 
5th,  6th,  and  12th  articles  of  the  answer  filed  on  behalf  of  the 
owners  of  the  Antilope  and  her  cargo,  were  as  follow : 

5.  A  small  portion  of  the  cargo  of  the  Antilope  was  placed  on  board  the  City  of 
London.  The  City  of  London  was  unable  to  take  any  more  cargo  on  board,  and 
such  of  the  rest  of  the  cargo  as  was  taken  out  of  the  Antilope  was  placed  on  board 
certain  smacks  or  luggers  named  the  Galatea,  Friend  to  all  Nations^  Three  Sisters, 
and  General  Blncher,  whose  owners,  masters,  and  crews  instituted  suits,  to  obtain 
rewuds  for  their  services,  in  the  Court  of  Admiralty  of  the  Cinque  Ports. 

d.  Before  the  events  next  hereinafter  stated  the  Antilope  had  been  boarded  bv 

5  Eno.  BbpO'      72 
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Mr/  William  Grant,  clerk  to  Measienrs  Latham  &  Companj,  of  Dover,  French 
oonsnlar  a^nts,  and  by  two  chief  boatmen  of  the  coast-guard,  with  their  crews 
and  a  large  number  of  laborers,  who  were  employed  in  transshipping  the  cargo  ; 
34]  *the  said  Mr. William  Grant  and  the  said  chief  boatmen  consulted  with  and  gave 
the  benefit  of  their  advice  and  local  knowledge  to  the  master  of  the  Antilope,  and  they 
or  one  of  them  gave  all  the  orders  and  directions  to  the  master  of  the  City  of  London. 
12.  The  defendants  in  this  suit  have  been  decreed  by  the  judge  of  the  Court  of 
Admiralty  of  the  Cinque  Ports  to  pay  to  the  plaintiffs  in  the  suits  in  the  5th  article 
mentioned,  the  sum  of  2401. ;  and  they  are  further  under  liability  to  the  said  chief 
'boatmen  of  the  coast-guard  and  their  crew,  and  to  the  laborers,  in  the  6th  article 
mentionedi  for  their  services  as  hereinbefore  stated. 

R.  E.  Webster^  on  behalf  of  the  plaintiffd,  moved  to  reject  the 
12th  article  of  the  answer.  The  amount  due  to  theplaintifliiii 
this  suit  must  be  determined  without  regard  to, the  sum  awarded 
to  other  salvors.  The  Due  Checchi  (*)  is  on  all  fours  with  the 
present  case. 

W.  Q.  F.  Phillimorey  for  the  defendants.  The  Due  Checchi 
is  distinguishable  from  the  present  case.  ItWas  there  sought 
to  bring  under  the  notice  of  the  court  events  which  had  hap- 
pened out  of  court,  and  to  plead  against  the  owners  of  the  cargo 
a  compromise  made  by  the  owners  of  the  ship.  But  the  article 
objected  to  in  the  present  case  states  that  a  court  of  competent 
jurisdiction  has  awarded  a  certain  sum  to  be  paid  out  of  the  pro- 
ceeds of  the  property  saved.  This  is  a  matter  of  which  the  court 
must  take  coo^nizance;  because,  in  considering  the  value  of  the 
property  for  the  purpose  of  the  present  case,  the  court  must  con- 
sider the  charges  imposed  upon  the  property.  By  the  decree 
of  the  Court  of  Admiralty  of  the  Cinque  Ports,  the  value  of  the 
property  salved  is  reduced  by  240i. 

Webster^  in  reply. 

Sir  Robert  Phillimorb.  I  cannot  accede  to  this  application 
to  strike  out  the  12th  article  of  the  answer;  nor  do  I  think  that 
in  retaining  it  I  shall  run  counter  to  my  decision  in  the  Due 
Checchi  (*).  In  that  case  it  was  pleaded  that  a  certain  sura  of 
money  had  been  paid  to  the  salvors  out  of  court.  But  in  the 
present  case  some  salvoi*s  not  parties  to  the  suit  now  before  the 
court  have  instituted  suits  in  another  court  of  competent  juris- 
diction, and  httve  recovered  salvage  reward  in  that  court.  I 
think  it  has  been  correctly  stated  by  Mr.  Phillimore,  that  when 
the  time  comes  for  me  *to  consider  what  amount  1  shall  [35 
award  to  the  plaintiffs  in  this  suit,  I  must  take  into  account  the 
net  value  of  the  property  salved,  and  it  is  therefore  proper  that 
I  should  know  that  out  of  the  proceeds  of  the  property  a  sum 
of  money  has  been  ordered  to  be  paid  by  a  court  of  competent 
jurisdiction.    I  must  dismiss  the  motion  with  costs. 

Solicitors  for  plaintiffi :  Lawless^  Nelson^  ^  Jones, 
Proctors  for  defendants :  Di/ke  ^  Slokes. 

(')  See  note,  p.  85. 
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♦GlACOMETTI  V.   PRODaERS.*  [338 

[1871  G.5L] 

Wife's  Equity  to  a  SetHetMnt — Sufficient  Maintenance — Marital  Righti, 

On  a  marriage  in  1862,  the  parties  having  no  property,  no  settlement  was  made  ; 
bat  the  husband,  at  the  wife's  request,  gave  up  an  appointment  producing  more 
than  £800  a  year.  In  the  same  year  the  wife's  mother  settled  funds  producing 
about  £1000  a  year  on  the  wife  for  life,  for  her  separate  use,  with  remainder  to 
the  cliildren,  giving  the  husband  £200  a  year  for  life  after  the  death  of  liis  wife ; 
and  shortly  afterwards  she  gave  the  wife  a  further  income  of  above  £700  a  year 
for  her  separate  use.  The  wife  allowed  the  husband  £100  a  year  till  1865.  when 
they  ceased  to  live  together.  In  December,  1870,  he  obtained  a  decree  for  restitu- 
tion of  conjugal  rights,  and  a  separation  deed  was  thereupon  executed  by  which 
she  agreed  to  give  him  an  annuity  of  £800  a  year,  and  to  maintain  their  two 
children  while  with  her,  his  rights  as  to  her  unsettled  property  not  being  affected. 
At  this  time  the  wife  had  savMl  about  £6000  out  of  her  separate  income.  It  ap- 
peared that  the  husband  was  not  to  blame  in  the  disputes.  A  sum  of  £6000 
having  devolved  upon  the  wife  under  the  intestacy  of  a  relation : 

Hdd  (affirming  the  decree  of  Maiine,  V.C.),  that  the  wife  was  not  entitled  to 
any  settlement  out  of  this  sum. 

This  was  an  appeal  by  the  plaintiff,  Mrs.  Giacometti,  from  a 
decision  of  Vice  Chancellor  Malins.  The  plaintiff,  who  was  the 
daughter  of  a  wealthy  lady,  but  had  no  property  of  her  own,  in- 
termarried in  London,  on  the  15th  of  February,  1862,  with  the 
defendant  Giacometti,  who  also  had  no  property;  but,  at  his 
wife's  request,  gave  up  an  appointment  in  one  of  the  Austrian 
Lloyd's  ships  bringing  him  in  between  £300  and  £400  a  year. 
No  settlement  was  made.  On  the  9th  of  November,  1862,  the 
wife's  mother  settled  funds,  producing  about  £1000  a  year,  upon 
trust  to  the  plaintiff  for  life,  for  her  separate  use,  and  after  ner 
decease  for  children,  the  husband  taking  nothing  but  £200  a 
year  for  life  after  the  death  of  his  wife.  In  December,  1862, 
the  mother  appointed  to  the  wife,  for  her  separate  use,  a  life  in- 
terest in  a  fund  producing  more  than  £700  a  year. 

0)  Affirming  8  Eng.  Rep.,  726. 
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The  plaintiff  did  not  allow  her  husband  to  interfere  with  her 
income,  but  until  1865  allowed  him  jClOO  a  year.  In  1865  they 
separated,  and  had  never  since  lived  together. .  Th^r.e  were  two 
339]  *children  of  the  marriage,  who  were  entirely  supported 
by  the  plaintiff  Some  time  afler  this  the  husband  instituted  a 
suit  for  the  restitution  of  conjugal  rights,  and  in  December, 

1870,  obtained  a  decree.  To  avoid  the  decree  being  enforced, 
the  plaintiff,  by  a  deed  of  separation  of  the  9th  of  February, 

1871,  agreed  to  pay  him  <£300  a  j'ear  during  their  joint  lives, 
nnd  if  he  survived  her,  £100  a  year  during  the  remainder  of  his 
life,  and  to  provide  for  the  maintenance  and  education  of  the 
children  while  left  with  her.  It  was  provided  by  the  deed  that 
nothing  contained  in  it  should  affect  any  right  of  the  husband 
in  respect  of  the  money  to  which  she  was  entitled  as  one  of  the 
next  of  kin  of  Laura  Blades,  or  in  respect  of  any  other  property 
to  which  she  might  become  entitled.  At  the  time  of  this  agree- 
ment the  plaintiff  had  saved  out  of  her  separate  income  about 
i:6000,  which  she  charged  with  the  payment  of  the  annuity  to 
the  husband.  It  appeared  from  the  evidence  of  the  plaintiff's 
own  brothers  that  the  plaintiff  was  the  person  in  fault  in  the 
iliKnifreements  between  her  and  her  husband.  The  plaintiff 
filed  her  bill  in  this  suit  to  enforce  her  equity  to  a  settlement 
out  of  £6000,  to  which  she  had  become  entitled  as  one  of  the 
next  of  kin  of  Laura  Blades.  Vice  Chancellor  Malins  dismissed 
the  bill  with  costs  (|). 

Mr.  KarslakCj  Q.C.,  and  Mr.  Willis^  for  the  appellant,  distin- 
^irnished  the  case  from  Spicer  v.  Spicer  (^,  Aguilar  v.  Aguilar  (^, 
lind  In  re  Erskine^s  TrusVa  (*),  and  contended  that  the  wife  was 
entitled  to  a  settlement  unless  the  husband  had  made  a  settle- 
ment up)on  her;  Macqueen's  husband  and  wife  ('). 

Mr.  GlassCj  Q«C,  and  Mr.  Shebbtare^  iov  the  husband,  were 
not  called  upon. 

Lord  Selborne,  L.C.  :  It  has  been  very  rightly  admitted  by 
Mr.  Karslake  that  these  are  cases  eminently  of  discretion — a 
discretion  to  be  exercised  upon  judicial  principles  which  have 
3401  reference  to  the  law  on  which  the  *rights  of  the  parties 
are  founded.  By  law  the  husband  is  entitled  to  his  wife's  per- 
sonal estate  not  settled  to  her  separate  use.  On  the  other  band, 
by  law  he  is  under  the  obligation  of  discharging  the  duty,  or  at 
Ifast  of  being  willing  to  discharge  the  duty,  of  maixitainmg  her 
sind  her  children.  In  this  particular  case  the  husband  was  a 
poor  gentleman,  a  foreigner,  an  officer  in  the  public  service  of 
ills  country,  dependent  at  the  time  of  his  marriage  upon  his 

(•)  Law  Rep..  14  Eq.,  253.  {*)  1  K.  &  J.,  302. 

O  24  Beav.,  865.  (•)  2d  Ed.,  p.  89. 

O  6  Madd.,  414. 
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professional  income.  The  wife,  though  not  herself  at  that  time 
a  rich  lady,  was  the  daughter  of  a  very  rich  mother.  The  hus- 
band made  no  settlement  on  his  wife,  and  he  was  not  in  a  posi- 
tion in  which  it  was  possible  for  him  to  do  so — that  the  wife 
well  knew — but  it  is  admitted  that  at  the  instance  of  the  wife 
he  ffavo  up  his  whole  means  of  living.  In  that  state  of  things, 
within  a  year  of  the  marriage  the  wife's  rich  mother  settled  on 
her,  with  remainder  to  her  children  (subject  to  a  reversionary 
life  annuity  of  je200  a  year  to  the  husband),  the  sum  of  <£3S,38a 
consols — in  substance  £1000  a  year;  and  shortly  afterwards  in 
the  same  year  she  gave  the  wife,  under  a  power,  a  life  interest 
in  about  £26,000  consols.  The  lady,  therefore,  is  admitted  to 
have,  subject  to  such  concessions  as  she  has  since  made  in  her 
husband's  favor,  a  present  life  income  of,  in  round  numbers, 
£1700  a  year. 

The  children,  who  have  no  equity  except  through  their  mother, 
have  settled  upon  them  £1000  a  year  at  all  events;  and  in  addi- 
tion to  what  I  have  mentioned  the  wife,  finding  her  fortune 
more  than  ample  for  all  her  purposes  hitherto,  has  saved  out  of 
it  a  sum  of  more  than  £6000,  and  there  is  nothing  to  lead  to  the 
conclusion  that  further  saving  may  not  hereafter  go  on.  It  ap- 
pears that  the  husband  and  wife  did  not  live  happily  together. 
I  do  not  go  into  the  merits  or  demerits  on  either  side,  only  it 
seems  due  to  the  husband  to  observe  that  the  vice  chancellor, 
who  examined  the  evidence  on  the  subject,  and  whose  statement 
as  to  the  effect  of  the  evidence  is  not  challenged  as  Tnaccurate, 
considered  (and  it  appears  that  even  the  wife's  nearest  relatives 
were  of  opinion)  that  no  blame  was  to  be  cast  on  him.  The 
husband  was  willing  and  desirous  to  live  with  his  wife,  and  took 
proceedings  for  restitution  of  conjugal  rights.  He  obtained  a 
decree  for  that  purpose,  and- would  have  e?iforced  it  but  for  an 
agreement  of  separation,  the  effect  of  which  was  to  make  the 
w^ife's  savings  a  security  to  the  *husband  for  an  income  [341 
which,  taking  into  account  what  he  would  have  in  reversion 
under  the  mother's  settlement,  would  be  £800  a  year  during 
his  life,  the  wife  maintaining  her  children  as  long  as  he  chose 
to  leave  them  with  her,  but  he  being  under  no  obligation  to  con- 
tinue to  do  so,  and  not  renouncing  his  paternal  rights;  and  this 
instrument,  deliberately  executed  by  the  wife  in  order  that  she 
might  purchase  the  right  of  living  apart  from  her  husband  and 
be  released  from  the  decree  for  restitution,  contains  an  express 
agreement  that  the  provision  thereby  made  for  the  husband  shall 
not  in  anywise  restrict  or  abridge  any  rijcht,  title,  or  claim  of 
the  husband  in  respect  of  the  fund  which  is  now  in  controversy. 
Now  that  fund  is  £6000.  The  vice  chancellor,  in  the  exercise 
of  his  discretion,  has  thought  that  under  these  circumstances  the 
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principle  laid  down  by  Sir  John  Leach  in  AguUar  v.  Aguilar  ('), 
and  followed  in  Spicer  v.  Spicer  (*)  and  Re  Erskine^s  Trusts  (•),  ap- 
plies. Sir  John  Leach  said,  in  AguUar  v.  Aguilar,  that  no  part  of 
the  fund  there  in  controversy  (though  I  think  the  husband  be- 
came insolvent)  was  to  be  settled  on  the  wife,  "  because  she  had 
an  ample  separate  provision  for  maintenance  secured  to  her  by 

.  settlement,  as  well  as  further  separate  provision  under  the  will 
of  a  relation,"  adding  that  the  principle  upon  which  this  court 
gave  such  a  provision  out  of  property  of  this  description  against 
the  husband  when  he  deserted  the  wife  (which  this  husband  has 
not  done),  and  against  his  general  assignee  in  case  of  bankruptcy 
or  insolvency  (events  which  in  this  case  have  not  happened),  was, 
that  the  law,  when  it  gave  the  wife's  property  to  the  husband, 
imposed  upon  him  the  obligation  of  maintaining  her,  and  if  he 
failed  in  that  obligation,  either  by  the  desertion  of  his  wife  or 
by  his  inability  to  assist  in  her  support,  this  court  would  fasten 
that  obligation  upon  the  property  itself;  but  that  this  principle 
did  not  apply  where  the  wife  had  secured  to  her  a  competent 
separate  maintenance.  Here  the  wife  has  secured  to  her  much 
more  than  a  competent  separate  maintenance,  and  the  husband 
is  placed  bv  the  ettect  of  his  marriage  in  a  worse  position,  with 
respect  to  his  maintenance,  than  he  otherwise  would  be,  and  it 
is  at  the  instance  of  his  wife  that  he  is  not  in  possession  of  his 
marital  rights,  which  were  ordered  to  be  restored  to  him,  and  the 
342]  restoration  of  which  to  him  would  practically  give  *him 
the  benefit  of  her  income,  even  though  settled  to  her  separate 
use  without  power  of  anticipation.    I  am  of  opinion  that,  under 

,  these  circumstances,  the  vice  chancellor  wisely  and  properly 
exercised  his  discretion  by  dismissing  the  bill. 

Sir  W.  M.  James,  L.J. :  I  am  of  the  same  opinion.  The  bill, 
in  my  judgment,  was  from  the  first  a  hopeless  bill,  and  the  ap- 
peal is  an  idle  appeal  which  has  caused  an  unjustifiable  waste 
of  the  public  time. 

Sir  G.  Mellish,  L.J.,  Concurred. 

Solicitors :  Dr.  Zimmerman;  Messrs.  Grag,  Johnston^  ^  Mounsey. 


[Law  Reports,  8  Chanoeiy  Appeals,  842.] 
L.C.  and  L.JJ.,  Dec.  5, 1872.    Feb.  17, 1873. 

Harrison  v.  Harrison. 

[1868  H.  288.] 

AdminUtratioa  —  MarstiaUing — Scotch  Defended  Estata — Lex  Lod  rH  HUb-^ 

Coet$. 

A  testator  domiciled  in  England  died  possessed  of  personal  estate  and  also  of 
real  estates  in  Scotland.    His  will  purported  to  deal  with  the  Scotch  real  estates^ 

O  5  Madd.,  414.  (•)  24  Beav.,  365.  (*)  1  K.  &  J.,  802. 
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but  wag  inoperative  to  p^M  them,  and  they  descended  to  the  Scotch  heir.  A  snit 
having  been  institnted  for  the  administration  of  the  testator's  estate  against  the 
executors,  one  of  whom  was  the  Scotch  heir,  he  elected  to  take  the  descended  es- 
tates in  opposition  to  the  will,  and  gave  up  the  legacy  which  had  been  bequeathed 
to  him  by  the  will : 

Held^  first,  that  the  liability  of  the  Scotch  real  estates  to  the  payment  of  debts, 
as  between  the  heir  and  the  pecuniary  legatees,  must  be  determined  by  the  law 
of  Scotland,  and  not  by  th^  law  of  the  country  where  the  testator's  estate  was  being 
administered : 

Secondly,  that  as  the  law  of  Scotland  threw  the  general  debts  primarily  on  the 
personal  estate,  and  did  not  permit  them  to  fall,  directly  or  indirectly,  on  the  real 
estate  until  the  personal  estate  was  exhausted,  there  could  l  e  no  marshalling  in 
the  English  Court  against  the  Scotch  heir  in  favor  of  the  pecuniary  legatees : 

Thirdly,  that  no  part  of  the  general  costs  of  the  suit  could  be  thrown  on  the 
Scotch  estates  ;  and  that  the  heir  was  entitled  to  his  costs  out  of  the  personal  estate 
except  the  extra  costs  occasioned  bv  his  election. 

Decision  of  the  master  of  the  rolls  reversed. 

*8embte,  that  if  the  real  estate  had  been  situate  in  !^ngland,  the  costs  of  the  [^343 
suit,  which,  under  the  circumstances,  would  have  been  confined  to  the  administra- 
tion of  the  personal  estate,  ought  not  to  have  been  thrown  on  the  real  estate. 

» 

This  was  an  appeal  from  a  decision  of  the  master  of  the 
rolls.  W.  Harrison,  who  was  domiciled  in  England,  by  his 
will,  dated  the  18th  of  February,  1868,  after  directing  the  pay- 
ment of  his  debts,  funeral  and  testamentary  expenses,  and 
making  divers  pecuniary  and  specific  bequests,  and  devising 
certain  freehold  estates  in  England,  devised  to  his  son  William 
Harrison  his  estate  called  Gullielands,  in  the  county  of  Dum- 
fries, in  Scotland,  and  also  the  sum  of  £2000.  He  also  gave 
other  estates  in  Scotland  and  pecuniary  legacies  to  his  son 
James  Harrison  and  his  daughter  Margaret  Harrison,  the 
plaintifi^,  and  an  estate  called  Heckegirth,  in  Scotland,  to  his 
trustees  upon  the  trusts  therein  declared  for  the  benefit  of 
his  daughter  Amelia  Irving  and  her  family.  And  he  gave  and 
devised  all  the  residue  of  his  real  and  personal  estate  to  his 
wife  and  children  equally,  as  .tenants  in  common.  The  testator 
appointed  the  plaintift',  his  two  sons,  and  the  defendant  C.  E. 
Edwards,  his  trustees  and  executors. 

The  testator  died  on  the  14th  of  March,  1868,  leaving  four 
children,  of  whom  the  defendant  W.  Harrison  was  his  eldest 
son  and  heir-at-law.  Margaret  Harrison,  the  widow,  died  on 
the  80th  of  March,  1868.  The  bill  was  filed  for  the  adminis- 
tration  of  the  real  and  personal  estate  of  the  testator.  In  the 
course  of  the  suit  W.  Harrison  became  aware  of  the  fact,  of 
which  he  was  previously  ignorant,  that  the  will,  having  come 
into  operation  previously  to  the  commencement  of  the  Titles  to 
Land  Consolidation  Act  (Scotland)  (81  &  32  Vict  c.  101),  was 
inefiectual  to  pass  real  estate  in  Scotland.  He  accordingly 
claimed  all  the  Scotch  real  estates  of  his  father,  as  heir-at-law. 
The  master  of  the  rolls  held  that  it  was  competent  to  him  to 
elect  to  take  the  Scotch   estates  in  opposition  to  the  will, 
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although  he  had  previously  received  his  legacy  of  JC2000,  which 
he  was  accordingly  ordered  to  refund.  His  lordship  also  di- 
rected that  the  legacy  repaid  by  the  heir-at-law  should  be 
applied  in  compensation  of  the  persons  disappointed  by  the 
heir's  election  and  that  as  no  part  of  the  personal  estate  was 
undisposed  of,  the  testator's  debts,  funeral  and  testamentary 
344]  expenses,  and  the  costs  *of  the  suit,  should  be  primarily 
paid  out  of  the  descended  Scotch  estates  (*). 
From  this  decision  the  defendant  W.  Harrison  appealed. 

1872.  Dec.  5.  The  appeal  came  on  to  be  heard  before  the 
lord  chancellor  and  the  lord  justices. 

Mr.  Millar y  and  Mr.  J.  T.  Anderson^  for  the  appellant :  If 
this  had  been  English  real  estate  the  court  would  not  have 
made  it  liable  to  the  costs,  for  it  is  dehors  the  will,  although  the 
court  may  make  it  liable  to  debts,  because  it  is  by  law  already 
subject  to  debts.  Stringer  v.  Harper  H  illustrates  this.  In 
Hoio  V.  Rowi^)  an  opinion  is  intimated  tnat  there  is  a  jurisdic- 
tion in  the  case  of  a  trust  which  does  not  exist  when  the  le^al 
estate  descends.  But  whatever  may  be  the  rule  as  to  English 
estates  descended  the  court  can  have  no  power  to  charge  the 
Scotch  estates  with  debts  or  costs :  Drummmd  v.  Drummond  {*) ; 
Elliott  V.  Lord  Minto  (*) ;  Cairon  Iron  Company  v.  Maclareni^) ; 
The  heir  is  liable  in  the  Scotch  tribunals  for  his  application  of 
the  real  estate,  and  there  is  no  evidence  that  the  Scotch  courts 
would  allow  payment  of  general  debts  or  costs  of  an  English 
Chancery  suit  out  of  Scotch  realty.  [They  also  referred  to 
Davies  v.  Topp  '(J)  and  Haslewood  v.  *^Pope  (*).] 

Mr.  Anderson^  Q.  C,  and  Mr.  Graham  Hastings^  for  James  Har- 
rison and  the  trustees  of  Mrs.  Irving,  The  legacy  which  is  brought 
345]  back  must  go  to  satisfy  the  disappointed  ♦devisees.  If  the 
estate  had  been  English  the  order  of  liability  to  debts  would  be 
that  laid  down  in  Jarman  on  Wills  (') ;  Seton  on  Decrees  (*®) ;  and 
it  is  reasonable  that  the  costs  should  follow  the  same  rule  as  the 
debts  :  How  v.  Row  (*). 

The  equity  of  marshalling  is  not  confined  to  creditors ;  if  they 

C)  1872.  March  4.  Fpecifically  devised  and  bequeathed  pio 

The  Mabtek  of  the  Rolls,  in  giving  raid.    Tlie  costs  of  the  suit,  in  his  opin* 

judgement,  saJd  that  the  rule  on  which  ion,  were  payable  oat  of  the  assets  in 

he  had  for  many  years  acted  as  to  the  the  same  order. 

distribution  of  assets  was  as  follows  :  In  (*)  26  B«av.,  685. 

payment  of  debts  the  personal  estate  un-  (*)  liaw  Rep.,  7  £q.,  414. 

disposed  of  was  first  applicable,  then  the  (*)  6  Bro.  P.  C.,  601. 

real  estate  specifically  devised  for  pay-  (*)  6  Madd.,  16. 

ment  of  debts,  then  the  real  estate  des-  (')  5  H.  L.  C.,  416. 

cended,    then  the  residuary  real   and  (')  1  Bro.  C.  C.,524. 

personal  estate  devised  and  bequeathed  (")  3  P.  Wms.,  822. 

iiy  the  will,  then  the  pecuniary  lu^cies,  (")  8d  £ki.  vol.  ii,  p.  588. 

aud  then  the  real  and  personal  estate  ('*)  3d  Ed.,  p.  817. 
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have  been  paid  out  of  a  fund  applicable  to  legacies,  the  legatees 
can  go  against  the  fund  out  of  which  they  ought  to  have  been 
paid :  Williams  on  Executors  (*).  Then  the  fact  that  this  is 
Dcotch  estate  makes  no  difference.  Foreign  real  estate  is  treated 
as  assets  to  pay  debts :  Williams  on  JJxecutors :  (') ;  Noell  v. 
Hobinson  (*).  The  case  of  Trotter  v.  Trotter  (*)  shows  that  Scotch 
law  has  no  application  except  in  determining  whether  the  will 
passes  the  Scotch  estates.  The  suit  was  a  proper  administration 
suit,  and  the  costs  are  the  first  charge  on  the  personal  estate. 

Mr.  Fry^  Q.C.,  and  Mr.  Waller^  for  the  plaintiff. 

Mr.  Roxburgh^  Q.C.,  Mr.  fibw%ate,  Q.C.,  Mr.  JRWiert,  Q-C, 
and  Mr.  Forster  for  other  parties. 

Lord  Selborne,  L.C..:  We  are  clearly  of  opinion  that  it  is 
necessary  to  ascertain  the  law  of  Scotland  as  applicable  to  the 
questions  raised  in  this  case.  On  that  point  we  are  not  really 
at  variance  with  any  opinion  expressed  by  the  master  of  the 
rolls,  because  bis  lordship's  attention  was  not  called  to  that 
view  of  the  question,  the  case  being  argued  before  him  as  if  the 
real  estate  had  been  English.  We  feel,  however,  bound  to  say 
that,  taking  the  order  of  the  master  of  the  rolls  as  referring 
only  to  English  descended  estates,  and  putting  out  of  considera- 
tion the  particular  costs  connected  with  the  exercise  by  the  heir 
of  his  election,  it  does  not  appear  to  us  to  be  a  true  result  either 
of  principle  or  of  the  English  authorities  that  the  costs  of  the 
general  administration  of  the  personal  estate  would  have  been 
thrown  on  the  real  estate  in  favor  of  legatees,  upon  the  princi- 
ple of  marshalling.  *But  as  this  is  not  a  case  of  de-  [346 
scended  English  estate  it  is  not  possible  to  determine  the  ques- 
tion until  we  have  information  concerning  the  law  of  Scotland 
as  bearing  on  the  subject.  In  our  judgment  all  questions  as  to 
the  burdens  and  liabilities  of  real  estate  situate  in  a  foreign 
country,  in  the  absence  of  any  trust  or  personal  contract  (which 
might  make  a  difference),  depend  simply  upon  the  law  of  the 
country  where  the  real  estate  exists.  Here  there  is  no  question 
of  trust  or  personal  contract  at  all.  It  must  depend  therefore 
upon  the  lex  loci  ret  sitce^  and  upon  nothing  else.  Then  the  sole 
question  is  what  is  the  form  of  inquiry  that  ought  to  be  directed, 
because  we  think  that  if  it  should  turn  out  that  b}''  the  lex  loci 
rei  sU(B  Scotch  real  estate  under  the  control  and  power  of  the 
heir-at-law,  who  is  properly  a  party  before  the  court,  is  liable 
to  be  applied  in  payment  of  debts  in  the  administration  of  the 
general  estate  according  to  the  proper  equities,  those  equities 
ought  to  be  worked  out  in  this  suit.  The  matters  to  be  inquired 
into  in  substance  are  these ;  first,  whether  by  the  law  of  Scot- 

0)  eth  Ed.,  vol.  li,  p.  1582.  O  2  Venlr.,  858. 

O  6th  Ed.,  p.  1539.  (»)  8  Wils.  &  Sh.,  407. 

5  Enq.  Kep.1  73 
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land  the  Scotch  descended  heritable  estate  is  liable  to  the  pay- 
ment of  any,  and  which,  of  the  debts.of  this  testator ;  and,  if  it 
be  so,  whether  by  that  law  it  is  liable  primarily  or  in  exonera- 
tion of  the  personal  estate,  having  regard  to  the  fact  that  the 
pecuniary  legatees  will  be  wholly  or  partly  unpaid  if  it  be  not 
so  applied. 
Sir  W.  M.  James,  L.J.,  and  Sir  G.  Mellish,  L.J.,  concurred. 

A  case  was  accordingly  submitted  for  the  opinion  of  the  lord 
advocate  (Mr.  George  Young)  and  Mr.  A.  B.  Shandy  and  their 
opinions,  verified  by  affidavit,  were  read  at  the  further  hearing 
of  the  appeal.  The  opinion  of  the  lord  advocate  was  as  follows  : 
1.  According  to  the  law  of  Scotland,  the  whole  property  of  a 
party  deceased,  heritable  as  well  as  movable,  is  liable  for  his 
debts,  including  funeral  expenses.  But  in  a  question  between 
the  heir  and  the  executor  the  heritable  estate  is  primarily  liable 
for  heritable  debts  —  that  is,  debts  heritably  secured  —  and  the 
personal  estate  for  personal  debts  ;  so  that  either  paying  in  the 
first  instance  debts  for  which  he  is  not  primarily  liable  is  en- 
titled to  ultimate  relief  against  the  other.  The  heritable  estate 
347]  IS  not  primarily  *liable  for  personal  debts,  and  is  not  liable 
at  all  for  testamentary  expenses;  and  the  executor  paying  per- 
sonal debts  has  no  claim  for  relief  against  the  heir,  unless  he 
has  paid  in  excess  of  the  whole  personal  estate  under  the  ad- 
ministration. In  no  case  can  he  claim  relief  from  the  heir  of 
testamentary  expenses.  2.  By  the  law  of  Scotland  all  personal 
debts  must  be  paid  out  of  the  personal  estate  before  all  legacies, 
and  a  deficiency  to  answer  legacies  cannot  be  claimed,  directly 
or  indirectly,  from  the  heir,  and  must  be  met  by  an  abatement 
from  the  legacies.  I  give  this  answer  without  reference  to  the 
act  of  1866,  which  has  altered  the  law  in  some  respects,  but 
does  not  apply  to  the  present  case. 

Mr.  A.  B.  Shand's  opinion  was  to  the  same  purport. 

1873.  Feb.  17.  On  this  day  the  further  hearing  of  the  appeal 
took  place  before  the  lord  chancellor  and  Lord  Justice  Mellish. 

Mr.  Miliary  and  Mr,  J.  T.  Anderson^  for  the  appellant:  The 
opinions  of  two  eminent  Scotch  lawyers,  which  have  not  been 
disputed  by  the  other  side,  show  that  by  the  law  of  Scotland 
the  descended  real  estate  is  not  primarily  liable  to  the  debt«  of 
the  testator,  and  can  only  be  applied  in  their  payment  if  the 
personal  estate  is  insufficient.  Tnerefore  by  no  process  of  mar- 
shalling can  it  be  made  liable  for  the  benefit  of  the  legatees, 
whether  pecuniary  or  specific.  The  case  must  be  governed  by 
the  lex  loci  rei  siice^  otherwise  the  efifect  would  be,  that  this  court 
would  be  creating  a  charge  upon  the  real  estate  to  which  by  the 
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law  of  the  country  it  is  not  subject.  With  respect  to  the  costs, 
the  Scotch  estates  are  entirely  beyond  the  scope  of  the  English 
administration,  and  ought  not  to  bear  any  of  the  costs  of  the  suit. 

Mr.  Anderson^  Q.C.,  and  Mr.  Graham  Hastings^  for  the  defend- 
ant James  Harrison  and.  the  trustees  of  Mrs.  Irving :  The  opinions 
of  the  lord  advocate  and  Mr.  Shand  correctly  represented  the 
Scotch  law  in  the  case  of  a  testator  domiciled  in  Scotland,  and 
whose  assets  are  being  administered  in  Scotland.  But  here  the 
administration  is  taking  place  in  England,  and  the  rights  of  the 
parties  must  be  determined  by  the  law  of  the  *country  [348 
where  the concursus  credilorumei  legaiorum  is:  Story's  Coiiflict  of 
Laws  (*) ;  Balfour  v.  Scoit  (') ;  Williams  on  Executors  (*).  With 
respect  to  the  costs,  the  heir  was  a  necessary  party  to  the  suit 
in  that  capacity:  and  the  court  has  jurisdiction  to  make  him 
pay  costs.  The  testator  included  the  Scotch  estate  in  his  will, 
and  it  is  therefore  equitable  that  it  should  bear  its  share,  at  least, 
of  the  cost  of  interpreting  and  executing  the  will. 

Mr.  Fryy  Q.C.,  and  Mr.  WaUer^  for  the  plaintiffs. 

Mr.  Roxburgh^  Q.C.,  Mr.  Southgate^  Q.C.,  Mr.  Fischer,  Q.C., 
and  Mr.  Forster  for  other  parties. 

Lord  Selborne,  L.C.  :  I  am  not  sorry  that  we  have  heard  some 
further  argument  upon  the  question ;  but  what  we  have  now 
heard  has  confirmed  us  in  the  opinion  which  we  previously  ex- 
pressed. The  doctrine  of  marshalling  as  applied  in  favor  of 
legatees  against  heirs-at-law  taking  descended  real  estates  in 
England  is  part  of  the  lex  loci  of  England  affecting  those  real 
estates,  and  no  question  of  conflict  of  law  can  arise  under  those 
circumstances.  It  is  a  wholly  different  thing  when  persons  who 
have  an  interest  in  the  personal  estate  only,  endeavor  indirectly 
to  establish  in  their  own  favor,  or  for  their  own  relief,  a  burden 
Tjpon  real  estate  situate  in  another  country,  which,  by  the  law 
of  that  country,  would  not  be  administered  so  as  to  give  them 
what  they  ask.  I  think,  upon  the  evidence  before  us,  it  is  per- 
fectly clear  that  although  this  testator  was  domiciled  in  En  o^land, 
yet  if  Scotland  had  been  the  forum  of  administration,  the  Scotch 
real  estate  would  not  have  been  liable  in  relief  of  these  legatees. 
I  use  the  expression  "  liable  in  relief"  advisedly,  because  with- 
out saying  that  it  makes  really  any  difference  whether  the  cre- 
ditors have  been  actually  paid  or  unpaid,  there  being  a  fund  in 
court  belonging  to  the  personal  estate  applicable  to  their  pay- 
ment, yet,  as  a  matter  of  fact,  I  understand  that  in  this  case  the 
rights  of  creditors  are  altogether  out  of  the  question.  They 
have  been  paid,  and  paid  out  of  a  fund  which  by.  the  law  both 
of  England  and  *Scotland  is  liable  to  their  payment  in  [349 

O  6tli  Ed.  §  628.    .  O  8  Paton's  Sc.  App.  C.  300. 
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priority  to  the  rights  of  these  legatees.  The  legatees  ask  that 
by  virtue  of  the  English  doctrine  of  equity  applicable  to  the 
administration  of  English  real  estates  descended  when  personal 
legatees  would  be  disappointed  by  the  payment  of  creditors  out 
of  their  fund,  these  legatees  may  be  declared  entitled  to  acquire 
the  rights  of  creditors  against  the  Scotch  real  estate.  It  is  clear 
that  in  Scotland  they  would  have  no  such  right,  and  to  me  it 
seems  equally  clear  that  unless  they  have  such  a  right  in  Scot- 
land the  law  of  England  cannot  give  it  to  them^.  It  is  admitted 
as  I  understand,  that  the  burden  of  liability  to  debts,  so  far  as 
relates  to  real  estate,  can  only  be  created  by  the  lex  loci  rei  sitcB  ; 
but  it  is  suggested  that  the  burden  may  be  laid  on  real  estate 
on  which  it  is  not  imposed  by  the  lex  loci  rei  siice  by  an  indirect 
equity  in  favor  of  the  legatees,  because  the  creditors  who  have 
been  paid  might  have  pursued  their  own  rights  against  the  real 
estate  without  waiting,  in  the  first  instance,  to  see  whether  there 
was  personal  estate  or  not.  It  seems  quite  impossible  that  this 
can  be  correct,  because,  in  the  first  place,  as  against  the  real 
estate  in  Scotland  the  courts  of  England  have  no  jurisdiction  at 
all.  Any  jurisdiction  which  they  can  exercise  as  to  the  real 
estate  in  Scotland  can  only  be  through  the  medium  of  some 
personal  equity  attaching  to  the  owner  in  Scotland  of  that  real 
estate,  who,  in  this  case,  is  the  Scotch  heir.  What  is  that  per- 
sonal equity?  There  is  no  fiduciary  relation.  What  right 
have  these  legatees,  upon  the  footing  of  personal  equity,  to  say 
that  the  heir  shall  not  enjoy  the  Scotch  real  estate  as  the  law 
of  Scotland  gives  it  to  him,  or  that  any  burden  shall  directly 
or  indirectly  be  thrown  upon  that  real  estate  in  their  favor, 
which  would  not  be  imposed  by  the  law  of  Scotland  ?  It  seems 
to  me  quite  clear  that  this  court  cannot  found  any  such  equitj' 
upon  the  accident  of  this  heir-at-law  being  before  it  as  a  party 
to  the  suit.  The  equity  must  be  founded  upon  some  higher 
principle.  The  fallacy  which  pervaded  the  whole  of  Mr.  Ander- 
son's argument  was  this,  that  he  assumed  that  the  Scotch  estate 
was  properly  brought  into  this  court  as  the  forum  of  adminis- 
tration. But  without  first  showing  what  this  court  has  to  do 
with  respect  to  the  Scotch  real  estate,  and  why  it  ought  to  be 
done,  the  proposition  is  not  made  out.  There  are,  in  point  of 
350]  fact,  *no  debts  to  be  paid  out  of  the  Scotch  real  estate ; 
there  are  no  trusts  to  be  executed  as  to  the  Scotch  real  estate; 
there  is  no  contract  to  be  enforced  as  to  the  Scotch  real  estate ; 
and  unless  this  point  is  settled  in  Mr.  Anderson's  favor,  that 
the  indirect  burden  is  to  be  thrown  upon  the  real  estate  in 
Scotland  in  favor  of  these  legatees,  which  is  the  very  matter  of 
controversy,  it  is  not  here  in  the  proper  forum  of  administra- 
tion.    Therefore,  for  these  reasons,  it  appears  to  me  we  must 
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discharge  so  much  of  the  order  of  the  roaster  of  the  rolls  as 
relates  to  the  payment  of  debts  out  of  this  Scotch  real  estate. 
Then  comes  the  question  of  the  costs  of  the  suit.  Generally 
speaking,  the  proposition  might  be  safely  laid  down  that  if  the 
heir  of  a  Scotch  real  estate  is  brought  before  the  court,  and 
it  turns  out  that  the  court  has  nothing  to  do  with  the  real 
estate  in  Scotland,  and  has  nothing  to  do  with  the  heir  in  any 
other  character,  not  only  no  part  of  the  costs  can  be  thrown  on 
that  Scotch  real  estate,  but  the  heir  will  be  entitled  to  his  costs 
out  of  the  personal  estate,  for  the  sake  of  which  he  is  brought 
here ;  and,  so  far  as  the  conditions  which  I  have  stated  are 
applicable  to  this  case,  I  think  the  result  should  follow  that  the 
Scotch  real  estate  should  be  exonerated  from  the  costs,  and  the 
heir  should  have  his  costs.  But  those  conditions  are  not  appli- 
cable here  without  exception.  The  heir  was  also  an  executor,  and 
although  he  may  not  have  had  his  attention  drawn  to  the  state 
of  the  law  and  the  state  of  the  facts,  yet  I  must  impute  to  an 
executor,  for  the  purpose,  at  all  events,  of  dealing  with  the 
costs,  the  knowledge  of  the  duty  which  he  has  to  discharge, 
lie,  without  the  least  impropriety  of  intention  or  conduct,  re- 
ceived out  of  this  estate  <£2000  as  a  legacy,  which  it  turns  out  he 
was  not  entitled  to  receive  unless  he  elected  to  give  up  the 
Scotch  real  estate  which  he  elected  to  retain.  Out  of  that 
stiite  of  things  some  inquiries  arose,  and  some  expense  was  in- 
curred, and  the  question  is,  whether  the  expenses  of  those 
inquiries  which  related  to  that  question  of  election,  so  far  as  the 
expense  has  not  been  already  provided  for,  ought  to  be  thrown, 
in  favor  of  the  heir,  upon  the  general  personal  estate  ?  We 
think  it  ought  not.  We  think  that  the  heir  should  bear  his 
own  costs  of  the  inquiry  as  to  the  subject  of  election  and  inci- 
dent thereto,  but  that  in  other  respects  he  *should  have  [351 
costs  out  of  the  personal  estate  like  the  other  parties  to  the  suit. 

Sir  G.  Mellish,  L  J. :  I  am  of  the  same  opinion. 
Solicitors  for  the  plaintift':  Messrs.  JDeane  ^  Chubb. 
Solicitors  for  the  defendants :  Messrs.  Cornbe  ^  Wainxoright; 
Messrs.  Einmei  ^  Son. 


[Law  Reports,  8  Chancery  Appeals,  351.] 
L.  C.  and  h,  JJ.  Jan.  80, 81 ;  Feb.  18, 1873. 

Jervis  v.  Berridge. 

[1872  J.  63.1 

statute  of  frauds  —  Written  Agreement  mth  Terms  omitted  —  Rescinding  Agree- 
ment —  Offer  in  BUI. 

The  plaintlifs  agreed  to  purchase  an  estate  from  the  L.  Society,  and  to  psy  a 
deposit  on  the  sigoing  of  tne  contract.    Before  it  had  been  signed  the  plaintiffs 
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verballj  ajj^reed  with  6.  to  make  it  over  to  him  on  certain  terms.  In  order  to 
enable  B.  to  deal  with  the  L.  Society,  the  plaintiff  sijpied  and  gave  to  him  a 
memorandum,  making  over  the  contract  to  him  in  consideration  of  his  pajing  to 
the  L.  Society  the'  deposit,  and  engaging  to  pay  a  certain  sum  to  the  plaintiffs ; 
the  other  terms  of  the  bargain  between  the  plaintiffs  and  B.,  which  were  in  &vor 
of  the  plaintiffs,  being  at  B.'s  request  omitted  from  the  memorandum.  On  the 
same  day  the  contract  between  the  plaintific)  and  the  L.  Society  was  signed,  and 
tiic  paj't  signed  by  the  L.  Society  was  given  to  B.,  who  paid  the  deposit.  B. 
afterwards  repudiated  all  the  stipulations  in  favor  of  the  plaintiffs  which  had  not 
been  inserted  in  the  memorandum.  The  plaintiffs  then  filed  their  hi  11  against  B.  and 
tilt;  L.  Society,  asking  to  have  the  memorandum  between  B.  and  the  plaintiff^  can- 
celled, and  for  a  conveyance  from  the  society  on  payment  of  what  was  due  to  them. 

Held,  (affirming  the  decision  of  Malins,  V.C.),  that  a  demurrer  by  B.  was  not  sus- 
tainable on  the  merits,  for  that  the  memorandum  was  only  ancillary  to  the  verbal 
agreement  between  the  plaintiff  and  B.,  and  any  use  of  it  by  B.  for  a  purpose  in- 
consistent with  that  agreement  was  fraudulent : 

Held,  further,  that  if  the  plaintiffs  could  have  maintained  a  bill  for  specific 
performance  of  the  parol  agreement  between  them  and  B.,  on  the  ground  tliat  it 
had  been  in  part  performed,  as  to  which  quare,  they  were  not  bound  to  do  so  ;  but 
that,  as  B.  had  repudiated  that  agreement,  they  were  entitled  to  fall  back  on  their 
original  rights  under  the  agreement  with  the  L.  Society  : 

Held,  further  (differing  from  Matins,  V.C.),  that  the  bill  was  not  demurrable  for 
want  of  an  offer  to  repay  to  B.  what  he  had  paid  to  the  society. 

This  was  an  appeal  by  the  defendant  Berridge  from  an  order 
of  Vice-Chan cellor  Malins  overi'uling  a  demurrer. 
352]  *The  substance  of  the  bill,  which  was  filed  against  Ber- 
ridge and  the  Law  Life  Assurance  Society,  was  as  follows  :  In 
the  latter  part  of  1871  the  plaintifts  negotiated  with  the  Law 
Life  Assurance  Society  for  the  purchase  of  the  Martin  and 
O'Malley  estates  in  Galway  and  Mayo,  which  the  society,  who 
had  been  mortgagees  of  them,  had  purchased  on  a  sale  under 
the  Encumbered  Estates  Act.  An  agreement  was  come  to  for 
the  sale  to  the  plaintiffs  at  the  price  of  £230,000,  of  which  £10 
per  cent  was  to  be  paid  to  the  vendors  on  signing  the  contract, 
the  form  of  which  was  agreed  upon.  During  the  negotiation 
the  plaintiffs  incurred  considerable  expense  in  surveys,  and  en- 
tered into  contracts  for  the  purchase  of  various  small  properties 
which  lay  interspersed  with  the  estates.  The  plaintiffs  required 
an  advance  of  money  to  enable  them  to  pay  the  deposit,  and  in 
November,  1871,  the  defendant  Berridge  agreed  to  lend  them 
£27,000  for  two  months,  for  which  he  was  to  receive  a  bonus 
of  £5000. 

On  the  15th  of  November,  1871,  the  solicitors  of  the  society 
wrote  to  the  plaintiffs  that  unless  the  contract  was  signed  and 
the  deposit  paid  within  seven  days  the  negotiation  must  be  con- 
sidered to  be  at  an  end. 

The  plaintiffi  communicated  the  purport  of  this  letter  to  Ber- 
ridge, with  a  view  of  hastening:  him  in  the  advance  of  the  money, 
but  he,  seeing  that  the  plaintiffs  were  in  a  difficulty,  resolved  to 
avail  himself  of  it  to  secure  for  himself  a  share  in  the  specula- 
tioUi  and  first  asked  to  have  one-third,  then,  this  having  been 
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accede^  to,  he  asked  for  two-thirds.  Par.  17  stated  that  ulti- 
mately, on  the  17th  of  November,  when  it  was  too  late  for  the 
plaintiffs  to  apply  for  an  advance  elsewhere,  he  informed  them 
that  he  would  have  no  partnership,  but  would  purchase  the 
whole  for  himself.  To  induce  the  plaintiffs  to  agree  to  this  he 
offered  the  following  terms:  that  he  would  pay  the  plaintiffn 
je2000;  that  he  would  pay  all  the  liabilities  which  the  plaintiffs 
had  incurred  with  engineers,  contractors,  solicitors,  and.otliers, 
in  connection  with  the  estate ;  that  with  reference  to  the  smaller 
purchases  made  by  the  plaintiffs,  he  would  take  over  all  or  such 
of  the  contracts  as  the  plaintiffs  might  wish,  and  relieve  the 
plaintiffs  from  all  liability  in  respect  of  the  contracts  so  taken 
over;  that  the  manacrement  of  the  estates  should  remain  in  the 
hands  of  the  *plaintin  Jervis  at  a  minimum  salary  of  £1000  [353 
per  annum,  with  a  suitable  residence  on  the  property;  and  that 
Jervis  should,  in  addition,  be  entitled  to  receive  a  share  of  the 
profit  to  arise  from  the  undertaking,  the  amount  of  such  share 
to  be  left  to  Berridge.  Par.  18  stated  that  the  plaintiffs,  having 
no  choice,  consented  to  these  terms,  and  Jervis  suggested  to 
Berridge  that  a  formal  agreement  should  be  drawn  up  for  carry- 
ing out  the  arrangement.  Berridge  replied  that  it  was  unne- 
cessary to  consult  a  solicitor,  and  that  he  would  draw  up  a  short 
memorandum  of  agreement  himself. 

Par.  19.  "  In  order  that  the  defendant  E.  Berridge  might  go 
to  the  directors  of  the  defendant  society,  and  cause  liis  name  to 
be  substituted  as  purchaser  of  the  estates  for  the  names  of  the 
plaintiffs,  he  required  a  memorandum  transferring  the  benefit 
of  the  contract  to  him.  It  was  unnecessary  for  this  purpose 
that  the  other  terms  of  the  said  agreement  between  the  plaint- 
iffs and  the  defendant  li.  Berridge  should  be  stated  in  the  mem- 
orandum, and  the  defendant  Berridge  was  anxious  that  they 
should  not  appear  on  the  memorandum  which  he  intended  to 
take  to  the  directors.  Accordingly,  on  or  about  the  18th  of 
November,  1871,  the  defendant  li.  Berridge  produced  to  the 
plaintiffs  a  short  form  of  memorandum,  which  the  plaintiffs  have 
since  discovered  that  he  had  caused  to  bo  prepared  by  his  soli- 
citors, and  at  his  request  the  plaintifts,  who  had  no  legal  advice 
or  assistance,  signed  the  same." 

Par.  20  set  out  the  memorandum  thus  signed,  which  was  a 
simple  transfer  to  Berridge  of  the  agreement  with  the  society  in 
consideration  of  Berridge  paying  to  the  society  the  deposit  of 
£28,000,  and  agreeing  to  pay  the  plaintiffs  £2000  on  the  com- 
pletion of  the  purchase.  The  plaintiffs  at  the, same  time  signed 
and  gave  to  Berridge  a  contract  for  purchase  of  the  estates  by 
them  from  the  society  according  to  the  form  which  had  been 
agreed  upon  between  the  plaintiffs  and  the  society. 
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21.  "  It  was  well  understood  and  recognized  by  the  defendant 
K.  Berridge,  when  he  requested  the  plaintiffs  to  sign  the  said 
memorandum  (as  the  feet  was),  that  the  same  did  not  in  fact 
contain  the  whole  of  the  agreement  between  the  parties,  and  in 
fact  the  other  terms  of  the  said  agreement  were  referred  to  at 
the  very  interview  between  the  plaintiffs  and  the  said  defendant 
355]  '^t  *which  the  said  memorandum  was  signed,  and  the 
phiintiffs  signed  the  same  in  order  to  assist  the  defendant  R. 
Berridge  in  dealing  with  the  defendant  society,  and  in  tlie  full 
confidence  and  on  the  faith  that  he  would  perform  on  his  part 
and  carry  into  effect  the  other  terms  of  the  said  agreement  which 
were  omitted  from  the  said  memorandum." 

Berridge,  on  the  20th  of  November,  1871,  paid  the  £23,000 
to  tlie  society,  handed  over  to  them  the  contract  signed  by  the 
plaintiffs,  ani  received  a  contract  signed  on  behalf  of  the  society. 
The  bill  then  proceeded  to  allege  that  Berridge  repudiated 
those  terms  of  the  agreement  which  had  not  been  reduced  into 
writing,  and  to  6tate  various  instances  in  which  he  had  refused 
to  comply  with  them. 

On  the  17th  of  January,  1872,  the  plaintiffs  sent  to  the  society 
a  formal  notice  not  to  convey  to  Berridge,  as  the  plaintiffs  were 
about  to  file  a  bill  against  him  in  reference  to  the  purchase.  The 
bill  alleged  that  it  was  contrary  to  equity  that  Berridge  should 
obtain  the  entire  benefit  of  the  plaintiffs'  contract  with  the 
societj',  and  at  the  same  time  be  allowed  to  repudiate  the  terms 
upon  the  faith  of  which  the  plaintifls  signed  the  memorandum 
and  transferred  the  contract  to  him,  and  that,  inasmuch  as  Ber- 
ridge fraudulently  refused  to  perform  the  other  terms  of  the 
agreement,  and  the  same  could  not  therefore  be  carried  out  in 
its  integrity,  the  memorandum  ought  to  be  delivered  up  to  be 
cancelled.  The  original  bill,  filed  on  the  10th  of  June,  1872, 
prayed  1,  that  it  might  be  declared  that,  under  the  circumstances, 
the  plaintiffs  were  not  bound  by  the  memorandum,  and  that 
Berridge  was  not  entitled  to  the  benefit  thereof,  and  that  it 
might  be  delivered  up  to  be  cancelled ;  2,  that  in  the  meantime 
the  society,  their  trustees  and  agents,  might  be  restrained  from 
conveying  or  otherwise  dealing  with  the  estates. 

On  the  22d  of  June,  1872,  the  purchase  was  completed  and 
the  estates  conveyed  to  Berridge,  who  on  the  same  day  re-con- 
veyed them  to  the  society  by  way  of  mortgage.  The  bill  was 
amended  by  stating  this  fact,  and  it  prayed  1,  that  it  might  be 
declared  that,  under  the  circumstances,  the  plaintiffs  were  not 
bound  by  the  memorandum  of  agreement,  and  Berridge  was  not 
entitled  to  the  benefit  thereof,  and  that  it  might  be  delivered  up 
355]  to  be  cancelled ;  *2,  that  it  might  be  declared  that  the  so- 
ciety were  trustees,  for  the  plaintifls,  of  the  estates  agreed  to  be  sold 
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by  them  to  the  plaintiffs,  and  that,  upon  payment  by  the  plaintiffs 
to  the  society  of  what  was  due.  to  the  society  under  the  contract 
between  them  and  the  plaintiffs,  the  society  might  be  ordered 
to  convey  the  estates  to  the  plaintiffs  free  from  the  mortgage, 
and  that  Berridge  might  be  ordered  to  join  in  the  conveyance 
for  the  purpose  of  releasing  all  his  ri^ht  or  title  (if  any)  in  the 
premises ;  3,  that  in  the  meantime  the  society,  their  trustees 
and  agents,  and  Berridge  and  his  agents,  might  be  restrained 
from  conveying,  mortgaging,  or  otherwise  dealing  with  the 
estates,  or  any  part  thereof.  To  this  amended  bill  Berridge 
put  in  a  general  demuiTer  for  want  of  equity,  which  was 
overruled,  with  costs,  by  Vice  Chancellor  Malins,  who  at  the 
same  time  stated  that  the  bill  was  defective  in  containing  no 
offer  to  repay  to  Berridge  what  he  had  paid  to  the  society ; 
and  that,  if  the  demurrer  had  been  on  that  ground  alone, 
he  should  have  allowed  it  with  leave  to  amend.  Beriidije 
appealed.  Immediately  after  the  demurrer  had  been  overruled 
the  plaintiffs  amended  their  bill,  by  inserting  a  statement  that 
they  had  always  been,  and  still  were,  ready  and  willing  to  re- 
pay Beirridge  the  £23,000,  and  thereby  offered  to  repay  the 
same ;  and  that  they  had  always  been  willing  to  perform  the 
agreement  with  Berridge  in  its  integrity,  but  that  Berridge  had 
by  his  conduct  rendered  its  performance  impossible. 

The  Solicitor-Geveral  (Sir  G.  Jessel)^  and  Mr.  Freelingy  for 
the  appellant:  We  demur  on  two  grounds:  on  the  merits 
and  on  the  defect  of  the  bill  in  containing  no  submission  to 
pay.  On  the  merits,  we  say  that  the  Statute  of  Frauds  is  a  bar 
to  relief,  for  the  court  cannot  give  a  plaintiff  relief  on  the  ground 
of  parol  agreements  varying  a  written  agreement :  Lordlrnham 
V.  GhUd  (*) ;  Lord  Portmore  v.  Morris  (*).  Where  there  are  parol 
terms  varying  the  agreement  in  writing,  relief  can  only  be  given 
on  the  ground  of  part  performance,  fraud,  or  mistake.  A  parol 
term  whifh  has  been  omitted  from  the  written  agreement  may 
be  set  up  by  way  of  defense,  but  *cannot  be  used  by  a  [356 
jilaintiff :  Martin  v.  Pycroft  •(^)  There  was  no  fraud  here;  the 
written  agreement  was  used  only  for  the  purpose  for  which  it 
was  given.  It  may  be  that  Berridge  was  afterwards  advised 
that  .he  was  not  bound  to  carry  into  effect  the  parol  terms,  but 
that  is  not  fraud :  Wood  v.  Mvdgley  (*).  If  the  plaintiff'  is  enti- 
tled to  any  relief  here  it  must  be  by  way  of  specific  performance, 
on  the  ground  that  there  was  an  agreement  partly  performed, 
though  not  wholly  reduced  into  writing :  Clifford  v.  Turrell  (*) ; 
but  he  cannot  have  that  relief  on  the  present  bill,  which  prays 

O  1  Bro.  C.  C,  92.  (•)  5  Ibid.,  41 . 

)  3  Bro.  C.C,  218.  (•)  1  Y.  &  C.  CU.,  138. 
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to  have  tlie  agreement  rescinded.  Then,  in  form,  the  bill  is 
demurrable  for  want  of  an  ofter  to  pay:  Godbolt  v.  Watts  {^)\ 
Mason  v.  Gardiner  (^ ;  Whitmore  v.  Francis  (^ ;  Toulmin  v.  Rdd  (♦) ; 
iMvgion  v.  Waite  (*).  [Mr.  Glasse,  Q.C.,  referred  to  Clarke  v. 
Tipping  (*),  Barker  v.  Walters  0,  and  Colombian  Goveiiiment  v. 
IloihschM  (»).] 

Mr.  Glasse^  Q.C.,  Mr.  Davey,  and  Mr.  i)aw7,  appeared  for  the 
respondent,  but  the  court  adjourned  the  case  to  consider  whether 
they  should  be  called  on. 

Feb.  17.  Lord  Selborne,  L.C,  delivered  the  judgment  of 
the  court :  The  argument  for  the  demurrer  in  this  case  was 
rested  on  two  grounds :  1.  That  on  the  merits  the  plaintiffs  had 
not  stated  facts  entitling  them  to  any  relief;  2.  That  they  had 
not,  by  their  bill,  offered  to  repay  to  the  demurring  defendant 
certiiin  sums  paid  by  him  to  the  Law  Life  Society,  which  they 
will  be  bound  to  repay  if  they  succeed  in  obtaining  the  relief 
usked  for.  The  latter  of  these  objections  has  ceased  to  be  of 
practical  importance  in  this  case  since  the  order  of  the  vice- 
chancellor  overruling  the  demurrer,  because  the  bill  has  been 
357]  re-amended  and  ♦now  makes  this  offer,  which  was  before 
omitted ;  and  if  the  objection  were  valid,  liberty  to  amend  would, 
as  of  course,  have  been  given.  But  the  point  is  one  of  import- 
ance to  the  general  practice  of  the  court,  and  as  it  has  been 
insisted  upon  before  us  (probably  as  affecting  costs)  we  think 
it  right  to  decide  it.  Upon  principle  there  appears  to  be  no 
good  reason  why  a  plaintiff  in  equity,  suing  upon  equitable 
grounds,  should  be  required  to  ofter,  on  the  race  of  his  bill,  to 
submit  to  those  terms  which  the  court,  at  the  hearing,  may  think 
it  right  to  impose  as  the  price  of  any  relief  to  whicn  he  may  be 
entitled.  Such  an  offer,  if  made,  might  be  rendered  nugatory 
at,  or  at  any  time  before,  the  hearing,  by  the  plaintift*  dismissing 
his  own  bill;  and,  if  it  were  not  made,  the  power  and  duty  of 
the  court  to  make  the  relief,  if  any,  which  it  might  grant  at  the 
hearing,  conditional  upon  proper  terms,  would  be  exactly  the 
same.  For  this  purpose  no  submission  on  the  part  of  the 
plaintiff  is  necessary,  and,  if  it  were,  it  might  properly  be  im- 
plied, if  from  no  other  part  of  the  bill,  from  the  ordinary  prayer 
for  general  relief;  which  must  at  least  mean  that  the  plaintiff 
is  desirous  that  everything  which  is  necessary  for  the  purposes 
of  the  relief  which  he  expressly  prays,  may  be  done.  A  con 
trary  view  would  be  attended  with  many  difficulties.  In  some 
cases  a  plaintiff  may  not  correctly  foresee  the  terms  which  the 

(»)  a  Anstr..  643.  (•)  Law  Rep.,  4  Ch.,  403. 

(')  4  Bro.,  C.  C,  486.  (*)  4  Beav..  688. 

(•)  8  Price,  616.  C)  8  Ibid.,  93. 

{*)  14  Beav.,  499.  ~  C)  1  Sim.,  108. 
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court  may  think  it  equitable  to  impose  upon  him ;  in  others,  those 
terms  may  themselves  form  the  whole,  or  part,  of  the  matters  in 
controversy  between  the  parties.  It  would  be  strange  if  a  bill 
were  demurrable  for  not  offering  those  terms,  the  right  of  the 
defendant  to  which  it  might  expressly  (though  erroneously)  con- 
trovert without  being  demurrable.  The  solicitor-general  did 
indeed  suggest,  as  a  reason  for  the  rule  for  which  he  contended, 
that  it  would  enable  a  defendant  to  stop  a  suit  before  the  hear- 
ing, by  offering  the  plaintiff*  all  that  he  asked  upon  the  terms 
which  justice  might  require.  But  there  are  many  cases  ^as  c.  g. 
where  a  bill  prays  that  the  rights  of  all  parties,  under  instru- 
ments of  doubtful  construction  or  effect,  may  be  ascertained 
and  declared)  in  which  it  would  be  impossible  for  a  defendant 
to  stop  a  suit  by  offering  to  submit  to  a  decree  in  the  very  terms 
of  the  prayer ;  and  it  is  by  no  means  evident  why,  if  the  relief 
asked  were  so  certainly  and  necessarily  conditional  upon  par- 
ticular terms,  *as  must  be  assumed  by  a  demurrer  to  the  [358 
bill  for  not  offering  those  terms,  the  right  of  a  defendant  to  stop 
the  suit  by  an  offer,  on  those  terras,  of  the  whole  relief  prayed, 
should  be  less  effectual  than  in  any  other  case  in  which  the  de- 
fendant might  offer  substantially  the  whole  relief  which  the 
plaintiff  might  be  able  to  obtain  by  bringing  his  suit  to  a  hear- 
ing, though  not  in  the  precise  words  of  the  praj'er.  If  the 
question  of  terms  is  one  which  ought  to  be  determined  at  the 
hearing,  and  not  upon  a  motion  to  stay  proceedings,  I  should 
say,  upon  the  same  principle,  that  it  is  one  which  ought  not  to 
be  determined  upon  demurrer.  The  authorities  appear  to  me 
to  be  consistent  with  this  view.  I  confess  I  was  surprised  to 
hear  the  argument  that,  in  such  a  case  as  the  present,  an  offer, 
upon  the  face  of  the  bill,  to  repay  the  moneys  expended  by  the 
demurring  defendant,  was  necessary;  my  impression,  during 
many  years  of  practice  at  the  bar,  having  always  been  to  the 
contrary.  In  that  impression,  as  to  what  is,  at  least,  the  modern 
practice  of  the  court,  I  am  confirmed  by  several  of  the  autho- 
rities which  were  mentioned  at  the  bar,  particularly  by  those 
referred  to  by  Mr.  Glasse  at  the  close  of  the  argument.  There 
are,  indeed,  certain  cases  where  a  defendant  has  incurred  for- 
feitures or  penalties,  or  where  the  controversy  relates  to  usurious 
or  other  unlawful  transactions,  in  which  the  whole  locus  standi 
in  curid  o{  the  plaintiff  is  dependent  on  an  election,  which  must 
be  declared  by  the  bill,  to  forego  legal  rights  for  the  sake  of 
equitable  remedies.  There  are  other  cases,  as  of  suits  by  mort- 
gagors against  mortgages,  in  which  the  plaintiff  has  no  right  to 
sue  the  defendant  at  all,  except  for  the  purpose  of  redemption  ; 
and  if  he  does  not,  expressly  or  in  substance,  offer  (or  rather  ask) 
to  redeem^  be  is  not  rectus  in  curid.    All  these  cases  stand  ou 
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principles  of  their  own,  and  furnish  no  rule  when  those  princi- 
ples do  not  apply.  The  technical  objection,  therefore,  must,  in 
my  opinion,  be  overruled.  The  argument  upon  the  merits  of  the 
present  bill  remtiius  to  be  considered. 

The  object  of  the  bill,  as  amended,  is  to  obtain  specific  per- 
formance of  a  contract  in  writing  between  the  plaintiffs  and  the 
Law  Life  Assurance  Society,  signed  between  those  parties  on 
the  18th  of  November,  1871,  for  the  sale  by  the  society  to  the 
plaintiffs  of  certain  valuable  estates  in  Ireland,  and  to  prevent 
359]  the  demurring  *defendant  Berridge  from  having  the  bene- 
fit of  that  contract  under  an  instrument  of  the  same  date,  signed 
by  the  plaintiffs,  and  purporting  to  be  a  transfer  thereof.  This 
is  the  substance  of  the  relief  prayed  for.  The  main  averments 
of  fact,  upon  which  the  plaintiffs'  case  rests,  are  those  contained 
in  the  17th  and  four  following  paragraphs  of  the  amended  bill. 
[His  lordship  here  stated  the  substance  of  those  paragraphs.] 
According  to  the  view  which  I  take  of  the  effect  of  these  state- 
ments, the  only  real  agreement  between  the  plaintiffs  and  the 
demurring  defendant  alleged  by  the  bill  is  the  verbal  one  men- 
tioned in  paragraph  17;  and  the  written  document  signed  by 
the  plaintiffs  and  purporting  to  be  a  transfer  was  not  (as  in 
Lord  Irnham  v.  Child  (*),  Martin  v.  Pycroft  ('),  and  other  cases 
of  that  class)  a  contract  valid  and'operative  between  the  parties, 
but  omitting  (designedly  or  otherwise)  some  particular  term 
which  had  been  verbally  agreed  upon ;  but  was  a  mere  piece 
of  machinery  obtained  by  the  demurring  defendant  from  the 
plaintiffs,  as  subsidiary  to  and  for  the  purposes  of  the  verbal  and 
only  real  agreement,  under  circumstances  which  would  make 
the  use  of  it  for  any  purpose  inconsistent  with  that  agreement 
dishonest  and  fraudulent.  In  this  state  of  things,  there  beind^ 
a  valid  contract  in  writing  between  the  Law  Life  Society  and 
the  plaintiffs,  the  performance  of  which  is  eought  to  be  inter- 
cepted by  the  demurring  defendant  bv  reason  of  this  instru- 
ment, though- he  had,  many  months  before  the  filing  of  the 
original  bill,  repudiated  and  refused  to  perform  the  verbal  Agree- 
ment, on  the  faith  of  which  (according  to  these  statements)  that 
document  was  given  —  the  only  question  is,  whether,  if  all  these 
statements  prove  to  be  true,  the  plaintiffs  will  be  entitled  at  the 
hearing  to  the  relief  which  they  ask,  or  to  any  part  of  it?  I 
have  no  doubt  whatever  that  they  will,  upon  proper  terras,  be 
so  entitled,  if  the  defendants  do  not,  by  answer  or  otherwise, 
displa.ce  this  case. 

The  solicitor-general  argued  that  the  bill  was  an  attempt 
either  to  enforce  a  verbal  contract  contrary  to  the  Statute  of 
Frauds,  or  to  vary,  in  the  plaintiffs'  favor,  the  effect  of  a  written 

0)  IBio.  C.  C,  93.  02  p.  M.  &  G.,  785. 
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contract  by  the  introduction  of  terms  agreed  upon  by  parol  and 
designedly  *omitted  from  the  writing.  In  my  view  of  [360 
the  bill,  it  asks  neither  of  these  things.  It  certainly  does  not 
ask  for  specific  performance  of  the  verbal  «igreement  which  has 
been  repudiated  by  the  defendant.  It  does  not  seek  to  enforce 
any  hybrid  agreement,  compounded  of  the  written  instrument 
and  some  terms  omitted  therefrom ;  but  it  asks  the  court  to  say 
that,  under  the  circumstances  alleged,  the  written  instrument 
does  not  constitute *such  a  binding  contract  between  the  plaint- 
iffs and  the  defendant  Berridge  as. can  be  allowed  to  be  set  up 
in  equity  by  Berridffe,  to  prevent  the  performance,  in   the 

Elaintifis'  favor,  of  the  contract  between  themselves  and  the 
aw  Life  Society.  To  the  question  so  raised  the  Statute  of 
Frauds  (which  is  a  weapon  of  defense,  not  offense,  and  which 
does  not  Qiake  any  signed  instrument  a  valid  contract  bv  rea- 
son of  the  signature,  if  it  is  not  such  according  to  the  goou  faith 
and  real  intention  of  the  parties)  is  wholly  irrelevant. 

Mr.  Freeling^  on  the  other  head,  argued  (citing  Clifford  v. 
Turrell  (M,  before  Vice  Chancellor  Knight  Bruce)  that  the  sig- 
nature of  the  written  document  in  this  case  might  operate  as  a 
part  performance  of  the  parol  agreement,  so  as  to  entitle  the 
plaintiffs  to  specific  performtyice  of  the  entire  parol  agreement 
against  the  defendant  Berridge,  and  that  the  plaintiffs,  not  ask- 
ing for  such  relief,  had  mistaken  their  remedy.  I  do  not  think 
it  necessary  to  decide  whether  the  plaintiffs  could,  on  the  ground 
thus  suggested,  have  successfully  sought  specific  performance 
of  the  parol  agreement;  but  I  am  of  opinion  that,  considering 
the  repudiation  of  that  agreement  by  the  defendant  Berridge, 
and  the  lapse  of  time  after  that  repudiation  before  the  original 
bill  was  filed,  they  were  certainly  not  bound  to  do  so ;  and  that 
they  were  entitled  (acquiescing  in  the  view  that  the  parol  agree- 
ment could  not  be  enforced)  to  fall  back  upon  their  original 
rights,  under  the  contract  between'themselves  and  the  Law  Life 
Society.  It  is  scarcely  necessary  to  add,  that  the  conveyance 
of  the  purchased  estate  by  the  Law  Life  Society  to  Berridge, 
after  the  original  bill  was  filed  (to  which  they  were  both  de- 
fendants), can  make  no  difference  in  this  case.  Whatever  Ber- 
ridge takes  by  that  conveyance,  he  takes  subject  to  all  the  equities 
which  the  plaintiffs  had  against  the  Law  Life  Society.  He  stands 
so  far,  for  the  purpose  of  *the  subsequent  proceedings,  in  [361 
their  shoes;  and  his  own  proper  case  against  the  plaintiffs  can- 
not be  made  better  or  worse  by  reason  of  that  conveyance. 
The  appeal  must  be  dismissed  with  costs. 

Solicitors:  Messrs.  Hunter ^  Gwatkin^  ^  Hunter ;  Messrs.  Syma 
^  Son. 

(0  1  Y.  &  C'  Ch.,  188. 
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MiNET  V.  MORGAX. 

[1870  M.  8.] 
Production  of  Documents^PHvUeged  Documents— Affidavit, 

A  plaintiff  will  not  be  compelled  to  produce  mnniments  of  title  which  he  swears 
do  not,  to  the  best  of  his  knowledge,  information,  and  belief,  contain  anything  im- 
peaching his  case,  or  supporting  or  material  to  the  case  of  the  defendant. 

Bolton  V.  Corporation  of  Liverpool  (')  considered. 

A  plaintififwill  not  be  compelled  to  produce  confidential  correspondence  between 
himself  or  his  predecessors  in  title  and  their  respectire  solicitors  with  respect  to 
questions  connected  with  matters  in  dispute  in  the  suit,  although  made  before  any 
litigation  was  in  contemplation. 

Pearse  v.  Pearse  (')  and  Lawrence  v.  Campbell  (*)  approved. 
:  Order  of  the  master  of  the  rolls  affirmed. 

The  bill  in  this  suit  was  filed  hy  a  commoner  on  Dartford 
Heath  against  the  lord  of  the  manor  of  Dartford,  in  order  to  es- 
tablish certain  rights  of  common  claimed  by  the  plaintiff*  and 
the  other  commoners.  The  plaintiff*,  on  the  application  of  the 
defendant,  made  an  affidavit  as  to  the  documents  in  bis  posses- 
sion, not  claiming  privilege  as  to  any  of  them.  The  plaintiff' 
afterwards  amended  his  bill,  and  the  defendant  then  obtained 
an  order  for  production.  The  plaintiff  thereupon,  on  the  30th 
of  May,  1872,  filed  an  affidavit  stating  that  he  had  in  his  pos- 
session or  power  the  documents  relating  to  the  matters  in  ques- 
tion in  the  suit  set  forth  in  the  two  schedules  thereto,  and  that 
lie  objected  to  produce  the  documents  set  forth  in  the  second 
schedule  for  the  following  reasons :  First,  as  to  the  documents  in 
362]  the  first  part  of  the  schedule,  because  they  were  the  ♦muni- 
ments of  his  title  to  the  several  properties  owned  by  him  in  the 
parishes  in  Kent  therein  mentioned ;  and  did  not,  as  he  believed, 
contain  anj'thing  material  to  the  defendant's  case.  Secondly, 
as  to  the  documents  in  the  second  part  of  the  schedule,  because 
they  were  in  their  nature  privileged.  The  schedule  described 
these  documents  as  "  Correspondence  between  the  plaintiff' and 
his  predecessors  in  title  on  the  one  hand,  and  his  and  their  soli- 
citors from  time  to  time  on  the  other;  "  and  also  correspondence 
and  documents  passing  or  obtained  during  the  progress  of  or 
Mj  immediate  contemplation  of  this  suit.  The  first  part  of  the 
second  schedule  including  most  of  the  documents  specified  in 
the  schedule  to  the  former  affidavit,  and  also  a  great  number 
of  other  documents.  The  second  part  gave  no  specific  list  of 
documents. 

C)  1  My.  &  K..  88.  0  4  Drew.,  485. 
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The  plaintiff,  on  the  22d  of  November,  filed  a  further  aflldavit 
stating  that  since  his  former  affidavit  was  sworn,  he  had  been 
advised  that  four  of  the  documents  specified  in  the  first  part  of . 
the  second  schedule  might  possibly  be  material  to  the  case  of 
the  defendant,  and  the  plaintifi' submitted  to  produce  the  same ; 
but  as  to  the  remaining  documents  set  forth  in  the  first  part  of 
the  second  schedule,  they  related  exclusively  to  his  title,  and  to 
the  best  of  his  knowledge,  information,  and  belief,  did  not  con- 
tain anything  impeaching  his  case,  or  forming  or  supporting  the 
defendant's  title  or  the  defendant's  case,  and  were  not  in  anv 
manner  material  to  the  case  of  the  defendant  as  to  any  matter 
in  dispute  between  the  plaintiff  and  the  defendant  in  this  suit ; 
and  he  objected  to  produce  those  documents.  He  further  stated 
that  by  the  description  "  Correspondence  between  the  plaintitf 
and  his  predecessors  in  title  on  the  one  hand,  and  his  and  their 
solicitors  from  time  to  time  on  the  other,"  he  had  meant  cor- 
respondence between  himself  and  his  family  solicitors  and  his 
present  solicitors  in  this  cause,  written  in  contemplation  or  in 
the  course  of  this  suit,  or  with  reference  to  the  subject  matter 
in  dispute,  and  letters  between  his  mother  and  her  solicitors 
with  reference  to  questions  connected  with  the  matters  in  dis- 
pute in  this  cause,  and  that  all  the  documents  included  under 
this  description  were  of  a  private  and  confidential  nature ;  and 
he  objected  to  produce  them  because  from  their  nature  thev 
were  privileged.  *The  defendant  then  took  out  a  sum-  [363 
mons  for  the  production  of  the  documents  as  to  which  protec- 
tion was  claimed.  The  master  of  the  rolls,  on  the  11th  of 
December,  dismissed  the  summons  with  costs.  The  defendant 
appealed. 

Mr.  jPry,  Q.C.,  and  Mr.  C.  Hally  for  the  appellant:  "We  say 
that  the  affidavits  are  unsatisfactory,  and  are  insufficient  to 
protect  these  documents.  In  the  first  place,  the  plaintiff*  speaks 
only  as  to  his  knowledge,  information,  and  belief;  and  that  was 
in  Combe  v.  Corporation  of  London  (')  held  to  be  insufficient.  It 
is  clear  that  the  plaintiff  has  not  examined  those  documents, 
and  he  does  not  say  that  he  has  been  advised  by  any  person 
who  has  done  so :  Attorney  General  v.  Corporation  of  London  (^; 
Boyd  V.  Petrie  (*).  It  is  consistent  with  this  affidavit  that  no 
one  has  examined  these  deeds.  The  words  in  Peile  v.  Stod- 
dard (*)  were  stronger.  There  is  no  cross-examination  on  these 
affidavits,  and  those  who  make  them  ought  to  be  bound  to  use 
no  doubtful  expressions.  [The  Lord  Chancellor  :  Can  a  man 
in  such  a  case  say  more  than  according  to  his  knowledge,  infor- 

t')  1  T.  &  C.  Ch.,  631 ;  on  app.,  10  (")  17  W.  R.,  903. 
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mation,  aud  belief?]  Then  as  to  the  correspondence;  that 
whicli  passed  before  the  bill  was  tiled  must  be  produced :  Pad- 
don  V.  Winch  (*).  Tiiere  is  no  pretence  for  protecting  that  of 
the  predecessors  of  the  plaintiff:  Hawkins  v.  Gaihercolef^, 

Mr.  Joshua  Williams^  Q.C.,  and  Mr.  Whaiely^  for  the  plaint- 
iff: It  is  absurd  to  suppose  that  a  gentleman  is  to  read  througli 
all  these  documents  and  profess  to  understand  them.  The  de- 
fendant refused  to  take  the  affidavit  of  the  solicitors.  IIow  can 
a  man  in  such  a  case  speak  to  more  than  his  knowledge,  infor- 
mation, and  belief? 

364]  *AIr.  Fry  J  in  reply,  cited  several  of  the  cases  referred  to 
in  the  judgment  of  the  lord  chancellor. 

Lord  SELfiORNE,  L.  C. :  The  questions  which  have  been 
argued  in  this  case  were,  as  I  thought,  long  since  covered  b}" 
authority,  and  it  has  been  with  some  surprise  that  I  have  heard 
them  revived.  Of  course  I  do  not  mean  to  saj  that  upon  the 
terms  of  particular  affidavits  questions  of  this  sort  may  not 
always  be  liable  to  arise;  but  I  should  have  thought  that  the 
principles  which  govern  them  were  by  this  time  well  underatood, 
and  less  liable  to  be  brought  into  controversy  than  from  the 
course  of  the  argument  appears  to  be  the  case.  Taking  the 
tirst  p)oint,  which  relates  to  the  title  deeds,  it  is  said  that  the 
plaintiff,  who  is  here  in  the  situation  in  which  a  defendant  or- 
dinarily is,  having  to  make  discovery,  has  not  sufficiently  brought 
himself  within  that  protection  against  the  production  of  title- 
deeds  which  is  given  by  the  court.  Now  we  have  nothing  to 
do  with  the  question  whether  that  protection  is  or  is  not  based 
on  sound  principles,  but  only  with  the  question  whether  it 
ought  to  be  extended  to  the  documents  in  this  case.  There 
might  perhaps  be  great  reason  for  holding  that  if  a  man  comes 
into  court  as  a  plaintiff*,  attacking  somebody  else,  he  ought  to 
l)e  bound  to  disclose  everything  on  which  he  relies  for  the  pur- 
pose of  his  attack.  But  that  undoubtedly  is  not  the  present 
rule  of  the  court:  and  the  sole  question  here  is,  whether  the 
])hiintift*has,  by  the  terms  of  this  affidavit,  sufficiently  claimed  the 
protection  which  the  rules  of  the  court  give  when  it  is  properly 
claimed.  Now  in  this  case,  as  far  as  I  can  judge,  there  is  cer- 
tainly no  indication  whatever  of  an  intention  on  the  part  of  the 
plaintiff'  to  fence  with  the  court,  or  to  evade  giving  the  dis- 
covery which  is  due  from  him.  So  far  from  that,  I  find  that 
this  further  affidavit  appears  to  have  been  in  a  great  measure 
made  for  the  purpose  of  correcting  any  error  which  the  latitude 
of  the  expressions  of  the  former  affidavit  might  possible  have 
covered.  [His  lordship  then  stated  the  substance  of  the  affi- 
davits.]   In  my  judgment  the  plaintiff*  has  not  only  said  every- 
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thing^  needful  to  entitle  him  to  *protection,  but  he  has  r36t5 
Buid  it  with  a  plainness  of  expression  beyond  that  which  has 
been  required  from  defendants  in  some  of  the  cases.  In  Bolton 
V.  Gorporationof  Liverpool  (*),  Lord  Cottenham,  affirming  a  de- 
cision of  the  vice  chancellor  (*),  refused  production  of  documents 
upon  a  statement  much  less  complete  than  that  in  this  case. 
The  very  argument  which  we  have  heard  here  to-day  was  urged, 
and  is  thus  dealt  with  by  Lord  Cottenham  (^) :  "  The  plaintift* 
here  does  not  claim  anything  positively  or  affirmatively  under 
the  documents  in  question.  He  .only  defends  himself  against 
the  claims  of  the  corporation,  and  suggests  that  the  documents 
evidencing  their  title  may  aid  his  defense.  How  ?  By  proving 
his  title  he  says.  But  how  can  those  documents  prove  his  title  ? 
Only  by  disclosing  some  defect  in  that  of  the  corporation.  The 
description  of  the  documents  is,  that  they  rebut  or  negative  the 
plaintitf's  title :  they  are  the  corporation's  title,  and  not  his, 
and  they  are  only  his  negatively,  by  failing  to  prove  that  of  the 
corporation.  He  rests  on  the  right  which  he  has,  in  common 
with  all  mankind,  to  be  exempt  from  dues  and  customs ;  and 
he  says,  ^  Prove  me  liable,  if  you  can/  The  corporation  have 
certain  documents  which  they  say,  prove  this  liability.  Ho 
cannot  call  for  these  documents,  merely  because  they  may,  up- 
on inspection,  be  found  not  to  prove  his  liability,  and  so  to  help 
him  and  hurt  his  adversary,  whose  title  they  are."  The  posi- 
tion of  the  parties  was  there  reversed,  and  some  of  Lord  Gotten- 
ham's  expressions  relate  to  that  fact,  but  I  apprehend  that 
the  principle  is  the  same.  However,  I  should  be  very  sorry  to 
be  understood  to  mean  that  it  would  be  safe  for  anv  one  to  con- 
tent himself  with  saying  what  was  said  there,  which  was  simply 
that  the  documents  related  to  his  own  title.  There  can  be  no 
doubt  that,  according  to  the  present  practice  of  the  court,  a 
party  is  expected  to  go  further,  and  at  least  to  say  negatively 
that  the  documents  do  not  prove  or  tend  to  prove  the  title  of 
his  adversary.  Here  the  only  question  is,  whether  that  may, 
with  regard  to  title-deeds  of  this  description,  be  competently 
done  by  saying  that  to  the  best  of  his  knowledge,  information, 
and  belief,  they  do  not  No  authority  whatever  has  been  pro- 
duced to  show  that  *it  ever  has  been  held  or  laid  down  [366 
that  a  man  may  not  protect  himself  by  putting  the  negative 
portion  of  his  statement  in  that  form.  I  find  that  in  Adams  v. 
Fisher  (*)  the  form  of  the  denial  of  the  relevancy  of  the  docu- 
ments to  the  plaintiff's  case  was  exactly  the  same  as  in  this  case. 
The  defendant  denied,  according  to  the  best  of  his  knowledge, 
remembrance,  information,  or  belief,  and  it  does  not  seem  to 
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have  occurred  to  Lord  Cottenham,  or  to  any  one  else,  that  that 
was  insufficient.  In  PeiU  v.  Stoddart  Q)j  belief  upon  advice,  and 
no  more,  was  held  to.  be  sufficient,  and  my  judgment  certainly 
is,  that  unless  there  were,  as  in  the  case  of  Oombe  v.  Corporation 
of  London  (^),  something  which  qualified  this  statement,  or 
showed  substantial  insufficiency  on  the  face  of  the  affidavit,  an 
affidavit  such  as  this  is  sufficient  to  entitle  a  party  to  the  pro- 
tection which  he  asks. 

'  I  now  pass  to  the  other  branch  of  the  argument.  The  first 
of  these  affidavits  mentioned  certain  correspondence  described 
as  being  a  correspondence  between  the  plaiutitf  and  his  prede- 
cessors in  title,  and  their  respective  solicitors,  which,  according 
to  reasonable  intendment,  I  think  means  in  their  character  of 
solicitors.  With,  as  it  appears  to  me,  a  scrupulous  spirit  and 
purpose,  this  second  affidavit  corrects  a  merely  verbal  inaccu- 
racy va  the  description  of  the  correspondence  in  the  first  affidavit. 
The  only  question  is,  whether  tne  plaintiff'  has  sufficiently 
claimed  protection  for  these  confidential  letters  The  says  ex- 
pressly that  they  were  of  a  confidential  nature)  whicn  passed  be- 
tween himself  and  his  mother  and  their  respective  solicitors  with 
reference  to  the  subject  matter  in  dispute,  and  with  reference 
to  the  questions  connected  with  the  matters  in  dispute.  I  think 
that  if  this  question  had  arisen  in  the  days  of  Lord  Cottenham, 
it  would  have  better  justified  the  prolonged  argument  than  at 
the  present  time.  There  can  be  no  doubt  that  the  law  of  the 
court  as  to  this  class  of  cases  did  not  at  once  reach  a  broad  and 
reasonable  footing,  but  reached  it  by  successive  steps,  founded 
upon  that  respect  for  principle  which  usually  leads  the  court 
aright.  The  law  has  now  attained  to  a  footing  which  made  me 
a  little  surprised  to  hear  the  matter  re-opened  now.  The  cases 
367]  of  *jBoftonv.  Corporation  of  Licerpool  (*)  ^xiAHughesY.  Bid- 
dulpn  (*)  were  supposed  to  have  laid  down  a  narrower  rule, 
namely,  that  the  communications  must  have  been  in  anticipation 
of  the  particular  litigation.  But  I  cannot  see  that  anything  was 
there  said  tending  to  the  establishment  of  the  narrower  rule, 
though  reference  was  made  to  some  earlier  cases,  supposed  to  be 
authorities  for  the  doctrine  that  cases  laid  before  counsel  for 
their  opinions  must  be  produced,  though  the  opinions  might 
not  be.  There  is,  however,  no  doubt  that  in  those  cases,  ana  in 
some  others  of  about  the  same  date,  the  doctrine  of  protection 
was  expressed  in  terms  which,  though  not  deciding  the  point, 
had  a  tendency  to  narrow  the  doctrine  very  much  in  the  way 
in  which  the  argument  offered  to  us  to-day  would  tend  to  nar- 
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row  it.  But  they  were  followed  by  a  case  before  Lord  Cotten- 
ham  himself,  in  which,  though  he  had  no  occasion  to  give  a 
larger  extension  to  the  doctrine,  yet  he  stated  the  principle  in 
a  manner  which  would  plainly  justify  such  extension.  I  mean 
the  case  of  Nias  v.  Northern  and  Eastern  Railway  Company  (*), 
where  Lord  Cottenham,  referring  to  Bolton  v.  Corporation  of 
Liverpool^  stated  what  he  considered  to  be  the  true  principle  on 
which  that  case  proceeded.  Lord  Cottenham  there  said  :  **  The 
true  principle  on  which  that  case  proceeds  is,  that  parties  are 
to  be  at  liberty  to  communicate  with  their  professional  advisers 
with  respect  to  matters  which  become  the  subject  of  litigation, 
without  restriction,  and  without  the  liability  of  being  afterwards 
called  upon  to  produce  or  discover  what  they  shall  so  have  com- 
municated. Whether  a  bill  is  or  is  not  actually  filed  at  the 
time,  is  to  my  mind  a  matter  of  perfect  indifference.  It  is  not 
pretended  that  a  solicitor  can  be  compelled  to  answer  as  to  what 
his  client  told  him  with  reference  to  an  expected  contest;  and 
can  it  make  any  difference  in  principle,  whether  what  passes 
between  them  is  communicated  by  word  of  mouth  or  in  the 
form  of  a  case  stated  for  advice  ?'*  Then  followed  Herring  v. 
Clobery  (*),  in  which  Lord  Lyndhurst  stated  the  principle  in  terms 
which  were  repeated  by  Lord  Justice  Knight  Bruce  in  the  case 
of  Pearse  v.  Pearse  (').  Then  followed  Lord  Walsingham  v. 
Goodricke  (*),  and  it  was  evident  *that  the  very  learned  [368 
and  accurate  judge.  Sir  James  Wi^ram,  who  decided  it,  felt 
himself  embarrassed  by  the  conflicting  state  of  dicta j  and  per- 
haps authority,  which  he  found  in  existence,  and,  yielding  to 
what  he  thought  was  the  preponderance  of  authority,  he  limited 
the  protection  much  more  than  he  would  have  done  if  he  had 
proceeded  on  what  was  his  view  of  the  sound  principle.  That 
case,  therefore,  without  any  disrespect  to  the  learned  judge  who 
decided  it,  may  well  be  regarded  as  one  which  will  not  bind, 
unless  subsequent  authorities  are  found  to  have  failed  equally 
to  emancipate  the  court  from  the  supposed  fetters  of  earlier 
rffcto,  or  earlier  cases.  But  in  Pearse  v.  Pearse  (•)  a  great  stride 
was  made  towards  the  emancipation  of  the  court  from  any  limits 
inconsistent  with  the  just  extension  and  application  of  the  prin- 
ciple. The  Vice  Chancellor  Knight  Bruce,  in  one  of  the  ablest 
judgments  of  one  of  the  ablest  judges  who  ever  sat  in  this  court, 
examined  the  case  of  BadcUffe  v.  Jpursman  {%  and  said  that  the 
notion  that  the  house  of  lords  had  established  any  such  princi- 
ple of  limitation  was  really  ill-founded ;  and  what  is  more  im« 
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portant,  he  practically  overruled  the  distinction  by  what  he  did 
ill  that  ca»e. 

It  18  said  that  in  Manser  v.  Dix  (*)  the  Vice  Chancellor  Wood 
did  not  go  the  whole  length  of  Pearse  v.  Pearse.  I  confess  I  do 
not  perceive  any  ground  for  supposing  that  he  differed  from  any- 
thing that  was  said  in  Pearse  v.  Pearse.  But  there  is  a  later 
authority  by  that  most  accurate  and  learned  judge,  Sir  R.  T. 
Kindersley  —  Lawrence  v.  Campbell  (*J  —  which  contains  a  state- 
ment of  the  vice-chancellor^s  view  of  tnc  principle  and  also  of  the 
rule  which  in  1859  had  come  to  be  well  settled  and  established 
in  this  court  on  the  foundation  of  that  principle.  He  says :  *'  It 
is  not  now  necessary,  as  it  formerly  was,  for  the  purpose  of  ob- 
taining production,  that  the  communications  should  be  made 
either  during  or  relating  to  an  actual  or  even  to  an  expected 
litigation.  It  is  sufficient  if  they  pass  as  professional  commu- 
nications in  a  professional  capacity."  I  can  only  say  that  I 
entirely  agree  with  the  views  both  of  the  principle  and  of  its 
proper  extension  taken  in  these  later  authorities.  It  seems  to 
369]  1^®  that,  according  to  the  fair  *interpretation  and  con- 
struction of  the  language  of  this  affidavit,  it  is  sufficient  to  bring 
the  present  case  within  them. 

The  decision  of  the  master  of  the  rolls  is,  therefore,  correct 
on  both  points,  and  this  appeal  motion  must  be  dismissed  with 
costs. 

Sir  G.  Mellish,  L.  J. :  I  am  of  the  same  of  opinion. 

Solicitors  for  the  plaintiff:  Messrs.  Home  ^  Hunter. 
Solicitors  for  the  defendant :  Messrs.  Carlisle  ^  OrdeU. 
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Kemp  v.  Tucker. 

[1872  K.  65.] 

Ikmurrer^BiU  to  Eestrain  Action  at  LatD^Oood  DefMse  at  Law, 

In  a  bin  filed  to  restrain  an  action  at  law  the  statements  were  bb  follows:  In 
tbe  voluntary  winding  up  of  a  joint  stock  company  a  aam  of  £500  was  awarded  to 
the  defendant  as  compensation  for  his  loss  of  salary  as  secretary  of  tbe  company. 
Tiie  defendant  was  at  that  time  indebted  to  the  company  in  a  larger  sum  than 
£500,  and  the  plaintiff,  who  was  the  liquidator  of  tlie  company,  accordinj^ly  wrote 
to  the  defendant  informing  him  of  the  award,  and  asking  htm  to  pay  the  bftlanoe 
due  from  him  after  setting  off  the  £500  so  awarded.  The  defendant  brought  an 
action  against  the  plaintiff,  seeking  to  make  him  personally  liable  for  the  sum  of 
£500,  as  money  had  and  received  to  the  defendant's  use.  The  bill  prayed  a  decla- 
ration that  the  defendant  was  not  entitled  to  the  payment  of  the  £500  without 
settling  the  debt  due  from  him  to  the  company,  and  that  the  action  mi^ht  be  rer|- 
^ralnea.    The  defendant  demurred  for  want  of  equity : 

0)  1  K.  &  J.,  451.  ,  0  4  Drew.,  485,  490. 
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Held  (leyening  the  decision  of  Malins,  V.C.),  that  as  the  bill  disclosed  a  good 
defense  at  law  to  the  defendant's  action  there  was  no  ground  for  relief  in  equity 
and  the  demurrer  was  allowed. 

This  was  an  appeal  from  a  decision  of  Vice  Chancellor 
Malins,  overruling  a  demurrer  to  the  bill  which  was  filed  by 
Charles  Fitch  Kemp,  an  accountant,  against  Stephen  Tucker. 

The  bill  made  the  following  allegations :  By  an  agreement 
entered  into  between  the  London,  Birmingham,  and  South 
Staffordshire  Bunk  and  the.  European  Bank,  on  the  13th  of 
February,  *1865,  the  Birmingham  Bank  agreed  to  trans-  [370 
fer  its  business  to  the  European  Bank  upon  certain  terms  therein 
mentioned,  including  a  provision  that  the  Birmingham  Bank 
was  to  be  wound  up  voluntarily;  that  the  plaintiff  was  to 
be  the  official  liquidator,  and  the  assets  were  to  be  got  in  under 
the  liquidation  and  applied  to  the  purposes  specified  in  the 
agreement,  one  of  which  was  to  the  following  effect :  "  That 
£6000  be  paid  to  the  directors  of  the  Birmingham  Bank,  to  be 
applied  by  them  in  payment  of  such  compensation  to  such  offi- 
cers of  the  company  as  they  may  think  proper,  and  otherwise 
towards  the  expenses  of  and  incident  to  the  arrangement."  By 
a  special  resolution,  passed  by  the  shareholders  of  the  Birming- 
ham Bank  in  March,  1865,  it  was  resolved  that  the  agreement 
for  transfer  of  their  business  to  the  European  Bank  should  be 
adopted,  and  that  the  Birmingham  Bank  should  be  wound  up 
voluntarih^  and  the  plaintiff*  was  appointed  liquidator.  The 
defendant  was,  at  the  date  of  this  agreement,  secretary  of  the 
Birmingham  Bank,  and  in  the  month  of  October,  1865,  the  di- 
rectors awarded  the  sum  of  £500  as  the  sum  payable  by  the  Bir- 
mingham Bank  to  the  defendant  for  his  services  as  secretary,  and 
as  compensation  for  the  loss  of  his  situation.  Ilad  the  defend- 
ant not  been  indebted  to  the  bank,  the  plaintiff,  as  liquidator  of 
the  bank,  would  have  paid  him  out  of  the  assets  of  the  banklhe 
sum  of  £500  so  awarded,  but  it  appeared  that  the  defendant 
was  indebted  to  the  bank,  upon  his  account  with  the  bank,  in 
the  sum  of  £1543  8^.  2d.,  and  in  consequence  the  plaintiff  wrote 
to  the  defendant,  on  the  26th  of  October,  1865,  the  following 
letter : 

"  Dear  Sir, — The  committee  of  directors  of  the  London,  Bir- 
mingham, and  South  Staffordshire  Bank,  after  mature  conside- 
ration, have  decided  on  awarding  you  the  sum  of  £500  in 
Bettlement  of  any  claim  you  may  have  in  respect  of  salary  and 
compensation.  This  matter  being  now  arranged,  I  beg  to  en- 
close the  account  of  the  bank  a^inst  you,  showing  a  balance 
due  by  you  of  £1643  85.  2c/.,  against  which  the  bank  holds  cash 
and  shares  of  the  estimated  value  of  £750.  The  last  two  shares 
have  not  been  transferred.    I  shall  therefore  be  obliged  if  you 
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will  sign  the  enclosed  transfer  and  return  it  to  me.  It  will  now 
371]  be  convenient  that  you  should  make  *some  proposition 
for  the  payment  of  the  balance,  and  I  shall  be  glad  to  hear  from 
you  on  this  subject  without  delay. 

Yours  faithfully, 

C.  1 .  Kemp,  Liquidator." 

No  part  of  the  balance  of  £1543  85.  2d.  had  been  paid  by  the 
defendant,  nor  did  he  take  any  steps  to  recover  the  £500  until 
the  commencement  of  the  action  after  mentioned.  The  sum 
of  £500  so  awarded  to  the  defendant  was  intended  by  the  direc- 
tors to  be  paid  bv  the  plaintiflE"  only  as  liquidator  of  the  bank, 
and  the  plaiutiff  nad  no  right  or  authoritv  to  pay  such  sum  ex- 
cept subject  to  the  payment  by  the  defendant  of  the  money  due 
by  him  to  the  bank.  The  defendant,  however,  alleged  that  the 
plaiutiff  was  bound  to  pay  over  the  £500  to  him  out  of  tlic 
moneys  held  by  the  plaintiff  as  liquidator,  irrespective  of  any 
money  owing  by  the  defendant  to  the  bank,  and  he  had  com- 
menced an  action  in  the  Court  of  Exchequer  against  the  plaintiff 
personally  to  recover  the  said  sum  and  interest.  The  writ  was 
issued  by  the  defendant  in  this  action  on  the  25th  of  October, 
1871,  but  no  further  proceedings  therein  were  taken  by  him 
until  the  24th  of  October,  1872,  when  he  delivered  the  declani- 
tion.  In  the  action  the  defendant  claimed  against  the  plaintiff 
for  monejr  had  and  received  to  the  use  of  the  defendant,  but  the 
plaintiff'  m  no  sense  received  any  such  money,  except  so  far  as 
he  had  assets  in  his  hands  or  unaer  his  control  belonging  to  the 
bank  as  liquidator,  out  of  which  the  £500  would  havebeen  paya- 
ble to  the  defendant,  subject  to  a  set-off  in  respect  of  the  moneys 
due  from  the  defendant  to  the  bank,  and  such  last-mentioned 
moneys  being  in  fact  in  excess  of  the  sum  awarded  to  the  de- 
fendant nothing  was  payable  to  him. 

On  the  17th  of  June,  1872,  the  Birmingham  Bank  and  the 
plaintiff  presented  a  petition  to  this  court,  praying  that  the 
winding-up  might  be  continued  subject  to  the  supervision  of  the 
court,  and  the  petition  was  still  pending. 

The  bill  alleged  that  any  claim  which  the  defendant  had 
against  the  bank,  or  the  plaintiff  as  liquidator,  ought  to  be  made 
in  the  winding-up  and  not  otherwise,  and  that  the  defendant 
had  no  claim  against  the  plaintiff  personally,  but  only  in  his 
372]  character  of  *liquidator.  The  bill  prayed  a  declaration 
that  the  defendant  was  not  entitled  to  the  £500  awarded  as  com- 
pensation to  him,  except  subject  to  the  payment  by  him  of  all 
moneys  due  and  owin^  by  him  to  the  bank,  and  that  the  de- 
fendant might  be  restramed  from  further  prosecuting  the  action 
commenced  against  the  plaintiff  to  recover  the  sum  awarded  as 
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compensation  to  him,  and  from  commencing  any  other  action 
against  the  plaintiff'  for  the  like  purpose.  To  this  bill  the  de- 
fendant put  in  a  general  demurrer  for  want  of  equity.  The 
vice-chancellor  overruled  the  demurrer  (*). 

Mr.  Hemming^  for  the  appellant :  If  the  statements  in  the  bill 
are  correct,  and  the  plaintiff  received  the  money  in  his  official 
capacity  as  liquidator  only,  the  *plaintift'  has  a  good  de-  [373 
feuse  at  law,  which  he  can  raise  on  the  plea  of  non  assumpsit^ 
and  he  has  no  ground  for  asking  this  court  to  stop  the  action. 
The  more  groundless  the  action  is  the  less  reason  is  there  for 
removing  it  from  the  jurisdiction,  of  a  court  of  law  which  is 
perfectly  competent  to  do  justice. 

Mr.  GlassCy  Q.C.,  and  Mr.  Maidlow^  for  the  plaintiff:  The 
plaintiff  is  desirous  of  pleading  a  set-off,  and  we  cannot  do  that 
in  the  action,  because  the  action  is  against  him  personally,  and 
tlie  debt  from  Tucker  is  due  to  the  company.  The  company 
is  now  in  liquidation,  and  the  rights  of  the  parties  can  be  better 
determined  in  the  winding-up  than  in  an  action  at  law. 

Lord  Selborne,L.C.  :  The  bill  in  this  case  seeks  to  restrain 
an  action  at  law,  which  according  to  the  statements  in  the  bill 
is  frivolous  and  groundless.  I  feel  bound  to  say  the  bill  seems 
to  me  equally  groundless.  Either  there  was  a  personal  liability 
in  the  defendant  at  law  or  there  was  not.  The  bill  says  there 
was  not;  if  so,  the  plaintiff' has  a  perfectly  good  defense  at  law, 

(')  1873.  Jan.  18.  Sir  R.  Maliks,  ivitli  it  afirainat  Kemp  as  a  public  officer. 
V C,  after  shortly  stating  the  alle^-  His  proper  coarse  was  to  have  filed  an 
tions  in  the  biU, continued :  Under  these  affidavit  and  put  forth  such  excuses  as 
circumstances  the  defendant,  being  in  he  might  think  fit ;  but  instead  of  tliat 
possession  of  that  letter  of  October,  1865,  he  files  a  demurrer,  and  his  counsel  ad- 
brings  an  action  on  the  24th  of  October,  mits  that  the  object  of  the  action  is  to 
1871,  one  day  within  the  six  years,  at  make  Kemp  liable  for  what  he  was  not 
which  period  he  would  have  been  barred  personally  liable  for.  I  admit  that  where 
by  the  statute,  and  then  takes  no  further  there  is  an  action  commenced  at  law, 
step  in  the  action  for  another  year,  that  is,  and  there  is  a  good  defense  at  law, 
till  the  24th  of  October,  1872,  when  he  it  is  not  right  to  stop  the  action ;  but 
delivers  his  declarration  claiming  against  here,  where  I  see  that  Kemp  has  been 
Kemp  as  for  money  had  and  received  to  acting  in  his  official  capacity,  it  is  not 
the  use  of  the  defendant.  A  course  more  justifiable  that  he  should  be  sued  per- 
unbeooming  could  not  be  conceived  by  sonally.  If  he  had  been  sued  in  his 
any  man  than  bringing  this  action,  en-  official  capacity  there  might  have  been 
deavoring  to  fix  a  personal  liability  upon  some  ground  for  the  action  ;  but  Tucker 
Kemp,  when  he  was  acting  only  in  his  does  not  do  that.  It  appears  to  me  to 
public  capacity  as  an  officer  of  the  com-  be  a  clear  case  for  allowing  the  set-off  to 
pany.  He  is  not  sued  as  liquidator,  but  be  made  of  the  £500  against  the  debt 
to  make  him  personally  liable.  It  is  due  to  the  bank,  and  it  is  as  clear  a  case 
clear,  on  this  demurrer,  that  I  cannot  for  overruling  the  demurrer  as  can 
disregard  the  circumstance  which  is  possibly  be.  I  shall  show  my  sense  of 
stated  in  the  bill,  that  a  petition  for  con«  the  impropriety  of  the  course  taken  by 
tinning  the  winding  up  under  super-  the  defendant  in  overruling  the  de- 
.  vision  has  been  presented.  If,  therefore,  murrer  with  costs,  as  I  consider  It  a  dis- 
Tucker  thinks  fit  to  go  on  with  his  action ,  honest  proceeding  on  the  part  of  Tucker. 
I  ooald  restrain  him  from  proceeding 
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and  he  has  no  reason  to  come  to  tfais  court.  Whatever  other 
reasons  the  plaintift'  may  have  for  bringing  the  matter  before  a 
court  of  equity  we  can  only  attend  to  those  which  are  stated  in 
the  bill.     The  demurrer  mqst  be  allowed. 

Sir  G.  Mbllish,  L.J. :  I  am  of  the  same  opinion.  The  vice- 
chancellor  appears  to  have  been  unduly  afraid  that  the  court  of 
hiw  would  not  do  justice  in  this  matter.  If  the  facts  are  cor- 
rectly stated  in  the  bill,  there  is  no  doubt  that  a  court  of  law  is 
fully  competent  to  deal  with  the  case,  and  will  do  full  justice  to 
the  parties. 

Solicitors  for  the  defendant :  Messrs.  Bell  ^  Crowder. 
Solicitors  for  the  plaintiff:  Messrs.  Taylor^  Mason,  ^  Taylor. 
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Bankruptcy  —  Alien  Non  trader — Jurisdiction  —  Act  cf  Banknipfey — Defeat- 
ing and  Delaying  Creditors  —  Bankruptcy  Act,  1860,  s.  6. 

An  alien  non  trader  domiciled  abroad,  who  contracts  debts  in  Enpfland,  is  liable 
to  be  made  a  bankrupt  under  the  Bankruptcy  Act,  1869,  if  he  commits  an  act  of 
bankruptcy  in  Enj^land,  although  he  may  have  left  England  before  the  petition 
for  adjudication  is  presented.  But  he  cannot  be  made  a  bankrupt  upon  an  alleged 
act  of  bankruptcy  committed  abroad. 

A  non  trader,  a  subject  of,  and  domiciled  in,  Portugal,  contracted  a  debt  in 
England,  where  he  was  temporarily  resident.  The  creditor  served  him  while  in 
England  with  a  writ  issuing  out  of  the  Court  of  Exchequer.  The  alien  entered 
an  appearance  to  the  writ,  and  left  England  for  Portugal  the  next  day,  alleging 
as  his  reason  for  doing  so  that  he  had  ^n  disappointed  of  some  money  which  he 
expected,  and  could  not  pay  his  way  in  England.  He  afterwards  said  that  he  had 
left  England  in  consequence  of  being  serv^  with  the  writ : 

Heldy  that  there  was  no  sufficient  evidence  that  he  left  England  in  order  to 
defeat  and  delay  his  creditors,  and  that  no  act  of  bankruptcy  had  been  com- 
mitted. 

Although,  in  the  case  of  a  domiciled  Englishman,  the  fact  of  his  leaving  Eng- 
land after  service  of  a  writ  and  so  escaping  a  debtor's  summons  would  afibrd  a 
strong  presumption  that  he  intended  to  defeat  and  delay  his  creditors,  yet  the 
same  presumption  does  not  apply  to  a  foreigner  who  is  returning  to  his  own 
country. 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Ilazlitt, 
sitting  for  the  chief  judge  in  Bankruptcy,  by  which  the  appel- 
lant, Francesco  Jose  Cortes  Crispin  was  adjudicated  bankrupt. 

The  appellant  was  a  Portuguese  subject,  and  had  bis  domicil 
in  Portugal.  He  had  for  several  years  been  prosecuting  a  suit 
in  the  Court  of  Chancery  in  England,  against  Dr.  Cumano  and 
others,  in  which  he  sought  to  recover  a  sum  of  about  X50,000 
consols,  which  was  part  of  his  father's  estate,  and  during  those 
years  he  had  several  times  come  to  England  and  resided  there 
lor  some  months  at  a  time.    He  borrowed  large  sums  of  money 
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on  the  security  of  his  expectations,  partly  in  Portugal  and  partly 
in  England ;  and,  among  others,  he  borrowed  £236  145. 6d.  from 
the  petitioning  creditor,  Jose  Carlos  Mandel  Ferreira.  Of  this 
sum  £100  was  advanced  in  Lisbon,  and  the  rest  in  various  small 
sums  in  London,  in  the  year  1868.  On  each  occasion  the  ap- 
pellant '^'signed  a  memorandum  in  the  Portuguese  Ian-  [375 
guage.    One  of  these  when  translated  was  as  follows : 

"  I  received  from  my  most  excellent  friend,  the  most  excellent 
SenhorJ.  C.  M.  Ferreira,  the  sum  of  £50  sterling,  which  th6 
same  most  excellent  friend  had  the  goodness  to  lend  me  on  this 
occasion  for  expenses  of  my  suit  in  London,  which  I  received 
to  repay  to  him  as  soon  as  I  shall  be  able,  and  may  have  received 
the  fortune  of  my  father,  Senhor  Henrique  Crbpin,  whether  I 
may  receive  it  in  London  or  in  Portugal,  and  which  sum  shall 
earn  its  competent  interest  until  its  reimbursement;  and  in  case 
of  my  default,  for  any  unexpected  circumstance,  my  heirs  are 
to  pay  the  same.  And  for  having  received  the  said  sum  I  passed 
the  present  receipt  this  day.     London,  January  18, 1868." 

The  others  were  in  a  similar  form.  In  November,  1871,  the 
appellant  came  to  England,  and  brought  with  him  a  deed  of 
compromise  which  had  been  entered  into  in  Portugal  between 
him  and  Dr.  Cumano,  and  which  had  been  approved  by  the 
Portuguese  court  at  Faro,  under  which  he  was  to  receive 
£40,591 10s.  2d.  The  appellant  claimed  that  this  sum  should 
be  at  once  paid  to  him  by  Dr.  Cumano  out  of  the  sum  of  consols, 
but  Dr.  Cumano  insisted  that  a  sufficient  sum  in  consols  to  pay 
the  £40,591  10^.  2d.  should  be  transferred  into  the  Court  of 
Chancery,  on  the  ground  that  the  claims  of  certain  persons  in 
Portugal  bad  not  been  got  rid  of  by  the  compromise,  and  that 
creditors  of  the  appellant,  to  the  amount  of  £25,000,  had  given 
notice  to  him  that  they  had  claims  on  the  fund.  On  the  29th 
of  November,  1871,  the  petitioning  creditor  sued  out  a  writ  in 
the  Court  of  Exchequer  against  the  appellant,  to  recover  the 
money  which  he  had  lent  to  him,  which  writ  was  served  on  the 
appellant  on  the  13th  of  February,  1872,  at  an  hotel  in  Glass- 
house street,  where  he  was  staying.  On  the  next  day  the  ap- 
gellant  left  Loudon  for  the  continent,  and  went  vid  Madrid  to 
'ortugal,  and  had  never  since  returned  to  England.  The  peti- 
tion for  adjudication  was  presented  on  the  9th  of  March,  1872, 
and  was  served  on  the  appellant  in  Lisbon.  After  several  ad- 
journments he  was  adjudicated  bankrupt  on  the  11th  of  Decem- 
ber following. 

On  the  question  of  &\e  object  of  the  appellant  in  leaving  [376 
England  immediately  after  the  writ  had  been  served  on  him, 
the  most  material  evidence  consisted  of  declarations  by  the  ap- 
pellant to  his  landlady,  Mrs.  Sallcs,  and  to  Henrique  Oarlos 
5  Eno.  Rep.]  76 
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Ferreira,  the  brother  of  the  petitioning  creditor.  To  the  former 
he  stated  that  his  reason  for  eoing  was  that  he  had  no  money 
to  pay  his  expenses,  and  that  tlie  only  thing  he  feared  was  that 
he  could  not  pay  his  way.  But  the  brother  of  the  petitioner 
stated  that  he  met  the  appellant  at  Madrid  on  his  way  to  Por- 
tugal, and  that  he  then  said  that  he  had  Idft  London  in  conse- 
quence of  being  served  with  the  writ. 

Mr.  De  GeXy  Q.C.,  and  Mr.  Brought  for  the  appellant:  The 
court  hud  no  jurisdiction  to  adjudicate  the  appellant  a  bankrapt 
He  is  a  Portuguese  subject,  domiciled  in  Portugal,  never  had  a 
place  of  business  in  England,  and  had  left  England  before  the 
petition  was  presented.  The  word  "  debtor"  in  the  Bankruptcy 
Act,  1869,  must  have  some  limitation.  It  must  mean  one  who  is 
ill  some  sense  an  English  subject.  If  a  foreigner  is  domiciled  in 
England,  or  has  a  place  of  business  here,  he  would  be  subject  to 
the  English  law  of  bankruptcy.  He  must  be  subject  to  English 
law  at  the  time  when  the  proceedings  in  bankruptcy  are  com- 
menced. There  is  no  authority  to  show  that  a  foreigner  who 
conies  to  England  for  a  temporary  purpose  and  contracts  a  debt 
here,  and  then  returns  to  his  own  country,  can  be  made  a  bank- 
rupt in  England,  and.  be  compelled  to  distribute  his  propertv 
according  to  our  laws.  It  would  be  an  undue  interference  with 
the  laws  of  other  countries:  Story's  Conflict  of  Laws  (*);  Oooknet/ 
V.  Anderson  (*).  Although  that  case  was  overruled  by  JDrummond 
V.  Drummond  (*),  the  jpnnciple  on  which  it  was  decided  was  not 
disputed.  Ex  parte  O^Loghlen  (^)  illustrates  the  same  principle. 
Ill  the  second  place,  there  was  no  act  of  bankruptcy.  The  ap- 
pellant appeared  to  the  writ  when  it  was  served  on  him,  and 
the  creditor  might  have  pursued  his  remedy  against  his  property 
in  this  country.  His  object  in  leaving  the  country  was  not  to 
defeat  his  creditors ;  the  reason  is  stated  in  the  affidavit  of  his 
377]  *landlady  —  namely,  that  he  could  not  live  here  without 
getting  into  debt  It  would  be  very  hard  on  a  foreigner,  tem- 
porarily resident  in  England,  if  his  return  to  his  own  country 
and  continued  residence  there,  were  to  be  considered  to  be 
acts  of  bankruptcy.  In  the  third  place,  there  was-  no  debt 
The  receipts  show  that  the  money  was  borrowed  on  the  terms 
of  its  repayment  being  postponed  till  the  money  in  Chancery 
was  realized.  There  must  be  a  present  debt  in  order  to  support ' 
a  petition  in  bankruptcy :  ^  parte  Stwrt  ('). 

Mr.  Roxburgh^  Q.  C,  and  Mr.  BagUy^  for  the  trustee:  Pre- 
viously to  the  Bankruptcy  Act  of  1869,  foreigners  who  were 
traders  were  expressly  made  subject  to  the  bankrupt  laws: 

Q)  Sect  589.  (*)  Ibid.,  6  Ch.,  406. 

n  1  D.  J.  &  S.  865.  O  Law  Rep..  18  Eq..  800. 

(•)  Uw  Rep.  %  Ch..  83. 
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Bankrupt  Law  Consolidation  Aci^  1849,  s.  277 ;  and  it  made  no 
difference  that  they  resided  abroad,  provided  the  debt  was  con- 
tracted in  this  country :  AUen  v.  Cannon  (*) ;  Ex  'parte  Smith  (■) ; 
Alexander  v.  Vaughan  (') ;  Williams  v.  Nunn  (*).  It  is  reasonable 
that  foreigners  snould  be  subject  to  the  bankrupt  laws.  They 
are  amenable  to  the  ordinary  process  for  recovering  a  debt,  and 
their  goods  in  England  may  be  seized.  Bankruptcy  is*  only 
another  method  of  doing  the  same  thing,  so  as  to  divide  the 
property  equitably  among  the  creditors ;  there  can  be  no  dif- 
ference in  principle  between  the  two  processes.  It  is  clear  that 
the  Bankruptcy  Act,  1869,  contemplates  foreigners  being  sub- 
ject to  it.  The  6th  section  speaks  of  the  debtor  making  an 
assignment "  in  England  or  elsewhere'*  of  his  property.  There- 
fore, if  a  Portuguese  subject,  being  in  Portugal,  assigns  pro- 
perty in  England,  it  is  an  act  of  bankruptcy,  in  the  present 
case  the  bankrupt  was  actually  in  England,  and  amenable  to 
oar  laws,  when  the  act  of  bankruptcy  was  committed.  It  is 
immaterial  that  he  was  abroad  when  the  petition  was  p;-eseiited, 
for  the  bankruptcy  commences  with  the  act  of  bankruptc}*. 
Supposing  that  a  debtor's  summons  had  been  served  on  hini, 
and  he  had  then  left  England,  would  it  be  contended  that  ho 
could  not  have  been  made  bankrupt  on  that  debtor's  summons  ? 

'*'It  is  clear  that  in  this  case  an  act  of  bankruptcy  was  [378 
committed.  His  own  admission  to  the  brother  of  the  petition- 
ing creditor  shows  that  he  left:  England  to  defeat  his  creditors. 
The  fund  in  the  Court  of  Chancery  ooqld  not  be  got  out  with- 
out the  assistance  of  the  appellant,  which  he  refused  to  give. 
Consequently,  the  creditor  could  not  get  any  satisfaction  by 
enforcing  the  writ  at  common  law ;  but  if  the  appellant  had 
been  made  bankrupt,  his  trustee  would  have  been  able  to  get 
possession  of  the  fund  for  the  benefit  of  the  creditors.  The 
appellant  attempted  to  defeat  this  object  by  leaving  the  country, 
so  that  the  debtor's  summons  could  not  be  served  on  him ; 
and  his  continued  residence  abroad  has  been  with  a  similar 
intent.  The  debt  of  the  petitioning  creditor  was  sufficient. 
The  receipts  were  acknowledgments  of  a  present  debt  with  a 
security  on  the  property  when  realized. 

Mr.  De  GeXy  in  reply. 

March  14.  Sir  G.  Mkllish,  L.J.,  delivered  the  judgment  of 
the  court  as  follows  :  This  was  an  appeal  from  an  order  of  Mr. 
Registrar  Hazlitt,  by  which  the  appellant,  Francesco  Jose  Cortes 
Crispin,  was  adjudicated  a  bankrupt.  Three  objections  were 
made  to  the  order  of  adjudication.     1.  That  the  Court  of  Bank* 

:»)  4  B.  &  A..  418.  (•)  Cowp.,  8»8. 

(»)Cl^laCowp,4(».  («)1  Taunt.,  270, 
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ruptcy  had  no  JHrlsdiction  to  adjudicate  the.i^peUfttltsbttDk- 
rupt.  2.  That  there  was  uo  suffieient  proof  of  an  act  of 
bankruptcy.'  8.  That  there  was  uo  sufficient  proof  of  the 
petitioning  creditor's  debt  [His  lordship  then  stated  the  facts 
narrated  above,  and  cwitinued  :]  It  was  contended  by  the  re- 
spondent that  the  appellant  was  purposely  delaying  applying 
to  the  Court  of  Chancery  for  the  money  in  order  to  defeat 
his  creditors;  but  we  do  not  think  this  charge  is  proved 
by  the  evidence.  Two  acts  of  bankruptcy  were  relied  on :  first, 
that  the  appellant  departed  out  of  England  with  intent  to  defeat 
and  delay  his  creditors ;  the  other,  that  being  out  of  England, 
he  remained  out  of  England  with  the  like  intent. 

The  first  question  to  be  considered  is,  had  the  court  jurisdic- 
tion to  adjudicate  the  appellant  a  bankrupt  ?  And  this  depends 
379]  upon  *the  question  whether  a  foreigner,  who  is  not  a 
trader,  and  who  comes  to  England  for  a  temporary  purpose,  and 
who  quits  England  before  a  petition  in  bankruptcy  is  presented 
against  him,  can  be  adjudicated  a  bankrupt,  either  upon  an  act 
of  bankruptcy  alleged  to  have  been  committed  while  he  was  in 
England,  or  upon  an  act  of  bankruptcy  alleged  to  have  been 
committed  after  he  had  left  England.  It  is  obvious  that  some 
limitation  must  be  put  on  the  general  ^vx>rds  "creditor  "  and 
"  debtor "  in  the  6th  section  of  the  Bankruptcy  Act,  1869. 
They  caimot  apply  to  every  creditor  and  every  debtor  through- 
out the  world.  It  was  argued  on  the  part  of  the  appellant  that 
the  word  "  debtor"  must  oe  confined  to  debtors  subject  to  the 
laws  of  England,  and  that  as  the  appellant  was  a  foreigner,  and 
had  left  England  before  a  petition  was  presented  against  him, 
he  had  ceased  to  be  subject  to  the  laws  of  England,  and  no  pe- 
tition could  be  presented  against  him.  "We  agree  that  the  word 
"  debtor  "  must  be  construed  to  mean  "  debtor  properly  sub- 
ject to  the  laws  of  England ;"  but  we  are  of  opinion  that  it  is 
the  act  of  bankruptcy,  and  not  the  petition,  which  gives  juris- 
diction to  the  Court  of  Bankruptcy,  and  thatif  a  foreigner  comes 
to  England,  and  contracts  debts  m  England,  and  commits  an 
act  of  bankruptcy  in  England,  he  thereby  gives  the  Court  of 
Bankruptcy  jurisdiction  over  him.  Tbetitle  of  the  trustee  relates 
back  to  the  act  of  bankruptcy,  and  by  the  act  of  bankruptcy  the 
property  of  the  debtor  is  transferred  to  the  trustee,  provided  a 
petition  is  presented  in  due  time ;  and  we  see  no  good  reason 
why  this  consequence  should  not  follow  in  the  case  of  a  for- 
eigner who  has  contracted  debts  in  England,  and  commits  an 
act  of  bankruptcy  in  England,  andwho  is  subject  to  the  laws 
of  England  while  he  is  here.  We  also  think  that  this  conclu- 
sion is  supported  by  the  authorities.  These  appear  to  establish 
that  if  a  foreign  trader  trades  in  England,  and  commits  an  act 
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of  bankruptcy  in  England,  he  is  subject  to  the  bankrupt  laws, 
and  that  it  makes  no  difterence  that  he  is  not  a  resident  trader 
in  England,  or  that  his  principal  place  of  business  is  elsewhere, 
and  that  he  may  be  made  bauKrupt  u[M)n  an  act  of  bank- 
ruptcy which  consists  in  departing  from  England  with  intent 
to  defeat  and  delay  his  creditors.  We  are  of  opinion,  how- 
ever, that  a  foreigner,  not  domiciled  in  England,  and  not 
♦carrying  on  trade  m  England,  who  quits  England  with-  [380 
out  having  committed  an  act  of  bankruptcy,  cannot  be  made  a 
bankrupt  upoo  an  alleged  act  of  bankruptcy  committed  out  of 
England.  We  think  that  the  legislature  cannot  have  intended 
to  enact  that  if  a  foreigner  who  is  not  subject  to  the  laws  of 
England  does  something  in  his  own  country  which  may  be  per- 
fectly lawful  and  innocent  by  the  laws  of  that  country,  the  effect 
should  be  that  his  property  should  be  vested  in  a  trustee  in 
England  for  the  benefit  of  his  creditors.  Then  we  think  that  a 
consideration  of  the  particular  acts  which  are  made  acts  of 
bankruptcy  when  committed  out  of  England  will  confirm  this 
conclusion.  The  first  is,  *'  that  the  debtor  has,  in  England  or 
elsewhere,  made  a  conveyance  or  assignment  of  his  property  to 
a  trustee  for  the  benefit  of  his  creditors  generally."  This  seems 
clearly  intended  to  relate  to  a  conveyance  which  is  to  operate 
according  to  English  law,  which  a  conveyance  execoted  by  a 
domidled  Englishman,  although  out  of  England,  may  do ;  but 
a  conveyance  executed  by  a  domiciled  foreigner  in  his  own 
country  must  necessarily  operate  according  to  the  foreign  law, 
and  we  think  it  was  never  intended  that  such  a  conveyance 
should  be  an  act  of  bankruptcy.  The  second  is,  "  that  the 
debtor  has  in  England  or  elsewhere  made  a  fraudulent  convev- 
ance,  Ac,  of  his  property  or  any  part  thereof  This  clearly 
means,  and  has  always  been  interpreted  as  meaning,  fraudu- 
lent by.  the  law  of  England,  and  therefore  cannot  properly  apply 
to  a  conveyance  which  is  executed  in,  and  is  to  operate  accord- 
ing to  the  law  of,  a  foreign  country.  The  third  is  the  one  now 
in  question.  **  That  the  debtor,  with  intent  to  defeat  or  delay 
his  creditors,  has,  being  out  of  England,  remained  out  of  Eng- 
land." .  We  think  these  words  imply  that  the  person  who  re- 
mains out  of  England,  has  bis  home  or  place  of  business  in 
England,  and  cannot  reasonably  be  held  to  apply  to  the  case  of 
a  foreigner  remaining  in  his  own  home. 

The  next  question  to  be  determined  is  whether  there  was 
sufiicient  evidence  that  the  appellant  committed  an  act  of 
bankraptoy  by  departing  from  England  with  intent  to  defeat  or 
delay  his  creditors.  There  are  tw^o  witnesses  who  ^ve  evidence 
of  statements  by  the  appellant  which  may  be  material  to  be  con- 
sidered in  determining  with  what  intent  he  left  England.    The 
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381]  fii*3t  is  '^'Mra.  Bailee,  who  was  his  landlady  at  13,  Glass- 
house street.    She  says :  'VHe  was  in  the  hotel.    He  made  a 
coramuuieation  to  me  before  he  left;  he  said  that  he  was  expect- 
ing a  letter  from  a  solicitor  of  a  Dr.  Cumano  to  pay  him  some 
money,  but  as  he  had  not  sent  it  he  could  not  stop  any^  longer. 
The  reason  he  gave  for  going  away  was  that  he  had  no  money 
to  pay  his  expenses.     The  only  thing,  he,  said,  he  feared  was, 
he  could  not  pay  his  way."    The  second  was  a  brother  of  the 
petitioning  creditor,  who  met  him  at  Madrid  whilst  he  was  on 
his  way  to  Portugal.    He  says,  speaking  of  the  appellant,  "  He 
told  me  that  he  had  been  served  with  a  writ  at  the  suit  of  m}'' 
brother,  and  that  in  consequence  of  his  being  served  with  the 
^Yrit  he  left  London."    We  see  no  reason  to  doubt  the  truth  of 
the  statement  made  by  the  appellant  to  his  landlady,  that  he 
was  obliged  to  leave  England  because  he  had  no  funds  left  to 
enable  him  to  live  in  England,  and  we  do  not  think  that  the 
statement  he  is  said  to  have  made  to  the  petitioning  creditor's 
brother  is  necessarily  inconsistent  with  it,  because  it  may  well 
be  that  the  fact  of  being  served  with  a  writ  by  one  of  his  credi- 
tors convinced  him  that  it  was  impossible  that  he  could  go  on 
living  in  England  on  borrowed  money.    The  appellant,  there- 
fore, had  a  most  justifiable  cause  for  leaving  England.    But  it 
is  argued  that  nevertheless  his  leaving  England  must  have  had 
tjie  efiect  of  defeating  or  delaying  his  creditors,  and  was,  there- 
fl)re,  an  act  of  bankruptcy,  and  it  is  desirable  to  consider  in 
what  respect  his  leaving  England  had  the  eftect  of  defeating  or 
delaying  his  creditors.     The  petitioning  creditor  had  served 
him  with  a  writ,  and  an  appearance  was  entered  to  that  writ, 
and  there  is  no  evidence  that  the  petitioning  creditor  would'be 
delayed  in  obtaining  Judgment  and  issuing  execution  in  the 
action  in  the  absence  of  the  appellant.    If  the  appellant  had  gone 
away  after  he  knew  a  writ  was  issued,  to  avoid  service,  the  case 
might  have  been  different.    It  was  argued,  however,  that  if  the 
appellant  had  remained  in  England  he  might  have  been  served 
with  a  debtor's  summons  and  made  a  bankrupt ;  and  it  is  ne* 
cessary,  therefore,  to  consider  whether  the  appellant  was  bound 
to  remain  in  England  in  order  that  the  petitioning  creditor  or 
his  other  creditors  might  have  an  opportunity  of  making  him  a 
382]  bankrupt    If  a  domiciled  Englishman,   *who  is  being 
pressed  by  his  creditors,  and  has  been  served  with  a  writ,  were 
to  leave  England,  and  so  to  escape  being  served  with  a  debtor's 
summons,  tnere  would  be  strong  evidence  that  he  intended  to 
defeat  or  delay  his  creditors,  because  England  is  the  proper,  if 
not  the  only  place  for  him  to  be  made  a  bankrupt  in,  and  if  he 
cannot  pay  his  debts  he  has  no  right  to  avoid  being  made  a 
bankrupt  there.    But  w^e  do  not  think  the  same  reasoning  ap- 
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plies  to  a  foreigner  who  has  come  to  Endand  for  a  temporary 
purpose  and  leaves  England  to  return  to  his  own  home.  He  can 
he  followed  to  his  own  country,  and  his  own  country  may  be  the 
most  convenientplace  for  the  distribution  of  his  property  among 
his  creditors.  We  must  assume  that  there  is  a  proper  law  in 
Portugal  for  distributing  a  debtor's  property  among  his  credi- 
tors, and  we  have  no  means  of  knowing  whether  it  is  more  or 
less  dilatory  than  the  law  of  England. 

On  the  whole,  we  are  of  opinion  that  there  is  no  sufficient 
evidence  that  the  appellant  has  committed  an  act  of  bankruptcy 
in  England,  and  that  he  cannot  be  made  bankrupt  for  an  act  o( 
bankruptcy  committed  out  of  England.  Therefore  the  order 
of  adjudication  must  be  reversed,  and  the  appellant  must  have 
his  cosfe  of  resisting  the  adjudication  in  the  court  below  from 
the  petitioning  creditor. 

Solicitor  for  the  appellant;  Mr.  E.  Saxlon. 

Solicitore  for  the  respondent :  Messrs.  KeigUey  ^  Bcvan. 


[Law  Reports,  8  Chancery  Appeals,  383.] 
L  JJ.  Dec.  17, 21, 1872.    Jan.  11, 18, 1873. 

*Vanb  V.  Vank.  [383 

[1872  V.  23.] 

Statute  of  Limitatiom^S  d  4,  Will.  4  e.  27, «.  26  —  Concealed  Fraud  —  Purehater 

for  Valy^— Legal  Title-^J^U  in  Equity. 

The  plaintiff,  by  his  bill,  stated  to  the  foUowinp^  effect :  That  an  estate  bein^ 
limited  to  the  plaintiff's  father  for  life,  remainder  to  his  first  and  other  sons  snc- 
ceasivelj  in  tail,  the  &ther  in  1797  intermarried  with  a  woman  who  had  been  his 
mistress,  and  had  just  borne  him  a  son ;  that  after  the  marria^  the  parents  apfreed 
to  pass  off  the  son  as  lepfitimate,  and  he  was  always  reco^fnized  as  snch ;  that  the 
plaintiff,  who  was  bom  ten  years  afterwards,  wob  the  eldest,  bnt  was  brouf^ht  up 
in  the  belief  that  he  was  the  second,  legitimate  son  ;  that  when  the  illegitimate 
son  came  of  age  he  was  informed  by  the  father  that  he  was  illegitimate,  and  with 
that  knowledge  joined  the  father  in  suffering  a  recovery  to  bar  the  entail ;  that  on 
the  marriage  of  the  illegitimate  son  in  18^,  he  and  the  father  made  an  ante- 
nuptial settlement  of  the  estates,  which  was  negotiated  by  the  wife's  father,  as  her 
agent,  and  on  her  behalf,  with  full  knowledge  that  the  husband  was  illegitimate ; 
that  the  father  died  in  1882,  upon  which  the  illegitimate  son  entered  into  posses- 
sion, and  remained  so  till  his  death  in  1842.  ever  since  which  time  his  eldest  son 
had  been  in  possession ;  that  the  plaintiff  had  never  until  1866  believed  or  sus- 
pected, or  haa  any  reason  to  believe  or  suspect,  that  his  older  brother  was  ill  *- 
gitimate ;  and  the  bill  prayed  for  a  declaration  that  the  plaintiff  was  entitled  to 
the  estates,  and  that  the  defendants,  who  claimed  under  the  settlement  of  1823, 
might  be  ordered  to  give  up  possession  to  him.    The  defendants  demurred  : 

Meld,  that  a  Court  of  Eouity  had  jurisdiction : 

Heldf  that  the  designedly  bringing  up  the  plaintiff  in  the  belief  that  he  was  the 
ssoond  legitimate  son  was  a  case  of  concealed  fraud  within  the  meaning  of  the 
Statute  of  Limitations  (3  &  4  Will.  4,  c.  27,  s.  26),  and  that  time  did  not  begin  to 
ran  against  the  plaintiff's  right  to  sue  in  equity  until  the  time  when  he  might  first, 
with  reasonable  diligence,  have  discovered  the  fraud : 
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Held,  further,  that  a  parchaser  for  valae  who,  though  not  having  anj  personal 
notice  of  the  fraud,  contracts  through  an  agent  who  knows  of  the  fraud,  cannot 
protect  himself  under  the  saving  in  sect.  26  as  a  '*  bond  fide  purchaser  for  vaiue 
who  at  the  time  of  the  purebaae  did  not  know  and  had  no  reason  to  believe  that 
Any  such  fraud  had  been  committed/'  and  that  therefore  the  persons  claiming  under 
the  settlement  of  1823  could  not  sustain  this  defense  : 

Held,  therefore  (atfirming  the  decision  o^MitUni,  V.C),  that  the  demurrers  must 
l>e  overruled. 

>  Whether  a  defense  of  purchase  for  value  under  sect.  26  can  be  raised  by  de» 
murrer,  and  whether  it  must  not  be  by  plea  or  answer  supported  by  the  defend- 
ant's oath,  qucsre. 

These  were  appeals  from  orders  of  Vice-Chaacellor  Malins 
overruling  demurrers. 

384]  *The  following  is  an  outline  of  the  statements  of  the  bill : 
That  by  the  will  of  Sir  Lionel  W.  Fletcher,  who  died  in  1786,  cer- 
tain estates  were  limited  to  trustees  for  a  term  of  500  years,  and, 
subject  thereto,  to  Frederick  Fletcher  Vane  for  life,  with  re- 
mainder to  trustees  during  his  life  to  preserve  contingent  re- 
mainders, with  remainder  to  the  first  and  other  sons  of  Frederick 
F.  Vane  (afterwards  SirF.F.  Vane)  successively  in  tail  male,  with 
divers  remainders  over.  The  trusts  of  theterm  were  to  raise 
money  to  make  good  any  deficiency  of  his  personal  estate  to  an- 
swer the  purposes  therein  mentioned.  That  the  term  of  500 
years  was  still  a  subsisting  term ;  that  new  trustees  thereof  had 
from  time  to  time  been  appointed,  and  that  the  trusts  thereof  had 
not  been  fully  performed.  That  on  the  9th  of  March,  1797,  Sir 
Frederick  F.  Vane  intermarried  with  Hannah  Bowerbank;  that 
previously  to  the  marriage  he  had  cohabited  with  her,  and  ha<l 
by  her  three  illegitimate  children.  The  first  was  Hannah,  born 
on  the  22d  of  August,  1794,  and  the  second,  Walter,  born  on 
the  9th  of  July,  1795.  That  in  January,  1797,  Hannah  Bower- 
bank,  was  again  pregnant.  Sir  Frederick  F.  Vatie  had  repeat- 
edly promised  to  marry  her,  and  before  the  birth  of  the  third 
child  she  threatened  that  if  he  did  not  he  should  never  see  her 
or  the  children  again.  On  the  following  day  he  informed  her 
that  he  had  got  the  license,  and  that  they  were  to  be  married 
next  morning.  This  sudden  announcement  produced  a  prema- 
ture confinement  in  the  course  of  the  day,  ana  she  was  delivered 
of  a  child,  who  was  baptized  Francis  Fletcher  Vane.  The  mar- 
riage took  place  on  the  9th  of  March,  1797,  as  soon  as  she  had  re- 
covered from  her  confinement.  That  on  the  16th  of  April,  1797, 
Francis  F.  Vane  was  baptized  at  St.  George's,  Queen^s  Square, 
Bloomsbury,  and  that  the  entry  in  the  register  as  now  standing 
stated  him  to  have  been  born  on  the  29th  of  March,  1797,  but 
that  it  was  evident,  from  the  color  of  the  ink  and  other  circum- 
stances, that  the  entry  had  been  tampered  with,  and  that  the 
words  and  figures  "  born  29  March,  1797,"  had  been  added  some 
time  after  the  original  entry.    That  after  the  birth  of  Francis 
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P.  Vane  the  medical  attendants  stated  their  opinion  that  Lady 
Vane  would  never  have  another  child  born  alive,  which  opinion 
was  communicated  to  Sir  Frederick  F.  Vane  and  Lady  Vane. 

♦That  Sir  Frederick  F.  Vane  determined  to  bring  up  [385 
Francis  F.  Vane  as  his  legitimate  son,  and,  with  a  view  to  this, 
^ot  the  words  "  born  29  March,  1797,"  inserted  in  the  bap- 
tismal register.  That  in  1801  Sir  Frederick  F.  Vane  and  Lady 
Vane  went  to  reside  at  Armathwaitellall,  in  the  parish  of  Bas- 
senthwaite,  in  Cumberland,  and  Sir  Frederick  F.  Vane  con- 
tinued to  reside  there  till  his  death ;  that  Francis  F.  Vane  was 
a  good  deal  abroad  up  to  his  attaining  twenty-one,  but  when  in 
England  resided  principally  at  Armathwaite  Hall,  and  after  he 
attained  twenty-one  continued  to  reside  there  till  his  marriage; 
that  Sir  Frederick  F.  Vane  and  Lady  Vane  were  visited  by 
their  neighbore,  and  Francis  F.  Vane  were  introduced  by  Sir 
Frederick  F.  Vane  and  spoken  pf*and  treated  by  him  as  his 
legitimate  son  and  heir  apparent,  and  continued  to  be  so  spoken 
of  and  treated  as  long  as  Sir  Frederick  F.  Vane  lived.  After 
the  removal  to  Armathwaite  Hall  Sir  Frederick  F.  Vane  and 
Lady  Vane  had  two  children,  a  daughter,  born  on  the  18th  of 
March,  1802,  and  the  plaintiff,  born  on  the  10th  of  May,  1807. 
That  Francis  F.  Vane  attained  twenty-one  in  1818,  and  his 
father  thereupon  informed  him  that  he  was  illegitimate;  that 
shortly  afterwards  Sir  Frederick  F.  Vane  and  Francis  F,  Vane, 
as  first  tenant  in  tail,  suffered  recoveries  of  the  devised  estates 
to  enure  to  such  uses  as  the  father  and  son  should  jointly  ap- 
point, and  in  default  to  the  uses  therein  mentioned.  Conside- 
rable portions  of  the  estates  were  subsequently  sold  for  paying 
debts  of  Sir  Frederick  F.  Vane. 

On  the  10th  of  April,  1823,  Francis  F.  Vane  intermarried 
with  Diana  Olivia  Beauclerk,  and  before  the  marrias^e  a  settle- 
ment was  made  of  the  unsold  estates  to  the  use  of  Francis  F. 
Vane  for  life,  with  remainder  to  trustees  during  his  life,  to  preserve 
contingent  remainders,  with  remainder  to  the  use  that  Lndy 
Diana  Olivia  Vane  might  receive  a  rent-charge  during  her  life, 
and,  subject  thereto,  to  the  use  of  trustees  for  a  term  of  years  to 
secure  the  rent-charge,  with  remainder  to  trustees  for  a  term 
for  raising  portions  tor  younger  children,  and,  subject  as  above, 
to  the  use  of  the  first  ana  other  sons  of  the  marriage  successively 
in  tail  male. 

The  bill  charged  that  Francis  F.  Vane  was  at  and  prior  to  the 

suffering  of  the  recoveries  well  aware  that  he  was  illegitimate, 

and  *he  concurred  in  the  recoveries,  and  in  limiting  we  [386 

devised  estates  to  such  uses  as  he  and  Sir  Frederick  F.  vkne 

hould  appoint,  and  in  the  settlement  of  April,  1823,  with  the 

5  Enq.Rip.1  7 
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fall  knowledge  that  he  was  illegitimate,  and  with  the  fraudulent 
intention  of  deprivinj^  the  plaintiff  of  his  right  to  the  estates. 

Par.  30.  "  The  plaintiff  also  charges  that  the  fact  that  the  said 
Francis  F.  Vane  was  illegitimate  was  well  known  to  the  said 
C.  G.  Beauclerk,  the  father  of  the  defendant  Diana  Olivia  Vane, 
for  some  time  before  the  marriage  of  the  said  Francis  F.  Vane 
and  D.  0.  Vane,  and  that  the  said  C.  G.  Beauclerk  negotiated 
the  terms  of  the  said  settlement  of  the  8th  of  April,  1823,  as  the 
agent  and  on  behalf  of  his  daughter,  the  said  D.  0.  Vane,  with 
full  knowledge  that  the  said  F.  F.  Vane  was  illegitimate,  and 
had  no  interest  in  the  devised  estates.'^ 

Par.  31.  "  The  plaintiff  charges  that  the  recoveries  so  suffered 
as  aforesaid,  and  the  limitation  of  the  said  estates  to  such  uses 
as  the  said  Sir  Frederick  F.  Vane  and  Francis  F.  Vane  should 
jointly  appoint,  and  the  said  settlement  of  the  8th  of  April, 
1823,  were  fraudulent  and  absolutely  void,  and  of  no  effect  ex- 
cept so  far  (if  at  all)  as  the  same  ma^  have  affected  the  life  estate 
of  the  said  Sir  Freaerick  F.  Vane  in  the  said  estates  under  the 
will  hereinbefore  stated;  and  that  the  defendant,  D.  0.  Vane, 
had,  through  the  said  C.  G.  Beauclerk  or  otherwise,  full  notice 
prior  to  the  said  marriage  and  the  execution  of  the  said  settle- 
ment, that  the  said  Francis  F.  Vane  was  illegitimate,  and  that 
the  said  settlement  was  fraudulent  and  void  so  far  as  it  affected 
to  deal  with  or  settle  any  interest  in  the  said  devised  estates  or 
any  part  thereof  other  than  the  life  estate  therein  of  the  said  Sir 
Frederick  F.  Vane. 

That  after  the  marriage  Francis  F.  Vane  entered  into  posses- 
sion of  the  estates  comprised  in  the  settlement  of  the  8th  of 
April,  1823;  and,  on  Sir  Frederick  F.  Vane's  death  in  February, 
1832,  assumed  the  title  of  Sir  Francis  F.  Vane,  Bart.,  and  con- 
tinued in  possession  of  the  estates.  That  Francis  F.  Vane  had 
issue  by  D.  0.  Vane  three  children  of  whom  Henry  Ralph  Vane 
was  the  eldest.  That  Francis  F.  Vane  died  in  February,  1842, 
and  on  his  death  Henry  Ralph  Vane  entered  into  possession  of 
the  estates,  and  had  ever  since  continued  in  such  possession. 
3871  *Iq  1871  Henry  R.  Vane  intermarried  with  the  defend- 
ant Margaret  Vafie,  and  previously  to  the  marriage  executed 
divers  deeds  by  which  he  purported  to  bar  his  estate  tail  and  re- 
settle the  estates.  That  Lady  Vane,  formerly  Hannah  Bower- 
bank,  died  in  December,  1866. 

Par.  43.  "  The  said  Lady  Vane,  during  her  lifetime,  made 
divers  true  and  particular  statements  to  various  persons,  detail- 
ing the  facts  and  circumstances  connected  with  her  marriage 
and  the  birth  of  her  several  children,  as  well  those  born  after 
as  those  born  before  her  marriage ;  and  the  said  Lady  Vane  also, 
from  time  to  time^  made  divers  statements  to  various  persons 
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which  were  not  intelligible  to  persons  wKo  were  not  acquainted 
with  the  facts  and  circumstances  aforesaid ;  and  the  said  fact? 
and  circumstances  were  well  known  to  divers  persons,  as  well 
from  the  statements  made  by  the  said  Lady  Yane  as  from  other 
sources,  and  in  particular  the  said  facts  and  circumstances  were 
well  known  to  tne  defendant  D.  O.  Yane,  and  her  father,  C.  Q. 
Beauclerk,  before  her  marriage  with  the  said  Francis  P.  Yane, 
and  to  the  defendants  Henry  Kalph  Yane  and  Margaret  his  wife 
before  their  marriage.'' 

That  in  October,  1866,  the  plaintiff,  who  was  on  a  visit  with 
his  wife  to  the  defendant  D.  O.  Yane,  was  informed  by  his  wife 
that  she  had  just  had  a  conversation  with  the  defendant  D.  0. 
Yane,  to  the  effect  stated  in  the  bill,  the  material  point  of  which 
\i  as  that  D.  O.  Yane  stated  Francis  F,  Yane  to  have  been  born 
just  after  the  marriage  of  his  parents ;  and  in  Kovember,  1866, 
the  plaintiff's  wife  informed  him  that  Lady  Yane  had  confessed 
to  her  that  Francis  F.  Yane  was  born  before  her  marriage. 

Par.  46.  "  Until  the  communiciation  stated  in  the  last  preced- 
ing paragraph  was  made  to  the  plaintiff,  he  had  never  heard, 
either  directly  or  indirectly,  or  had  any  reason  to  believe  or 
suspect,  and  did  not  believe  or  suspect,  that  the  said  Francis  F. 
Yane  was  ille^timate.  The  facts  that  the  said  Francis  E.  Yane 
was  illegitimate,  and  that  the  plaintiff*  was  the  eldest  legitimate 
son  of  the  said  Sir  Frederick  F.  Yane,  and  was  so  entitled,  as 
aforesaid,  to  the  said  devised  estates,  were  concealed  from  the 
plaintiff  by  the  fraudulent  contrivances  of  the  said  Sir  Frederick 
F.  Yane  and  Francis  F.  Yane  hereinbefore  stated,  and  were 
only  discovered  by  the  plaintiff' from  *inquirie8  made  by  [388 
him  after,  and  in  consequence  of,  the  communications  so  made 
to  him  as  stated  in  the  last  preceding  paragraph.'' 

The  bill,  which  was  filed  against  Sir  Henry  Ralph  Yane  and 
his  wife,  and  Lady  Diana  Olivia  Yane,  and  other  persons  claim- 
ing under  the  settlement  of  1823,  prayed  for  a  declaration  that 
the  plaintiff  was  entitled  to  the  devised  estates  as  tenant  in  tail 
male  in  possession,  subject  to  the  term  of  500  years  and  the 
trusts  thereof,  and  that  the  defendants  might  be  ordered  to  de- 
liver up  possession  to  the  plaintiffs,  and  for  an  account  of  rents. 
Sir  Henry  Ralph  Yane  and  his  wife,  and  Lady  Diana  Olivia 
Yane  and  other  parties  claiming  under  the  settlement  of  1823, 
demurred  to  the  bill.  Yice  Chancellor  Malins  having  overruled 
the  demurrers  (*),  these  appeals  were  presented. 

0)  1872.  Nov.  5.  Sir  R  Malins,  V.  ability  lie  would  be  barred  in  1853  by 
€. :  The  tight  of  the  plaintiff  to  the  the  Statute  of  Limitations  (3  &  4  Will. 
poBseflaion  of  these  estates  on  the  allega-  4,  c  27),  unless  he  can  bring:  himself 
tions  in  this  bill  accrued  in  1832,  that  is  within  the  protection  of  the  26th  section 
more  than  forty  years  before  the  filing  of  the  statute.  The  onlj  question,  there- 
of the  biU;  and  as  he  was  under  no  dis-  fore,  I  have  now  to  decide  iS|  whether 


612                                      CHANCERY  APPEALS.  [L.  R, 

1872-3                                            Vane  v.  Vane.  LJJ. 

389]  *Siri?.  BaggaUay,  Q.C.,  and  Mr.  Pearson,  Q.C.  (Mr. 
Marten  with  them),  for  the  appellants :  We  contend  that  this 
390]  case  is  not  within  the  26th  section  of  *3  &  4  Will.  4,  c. 

lie  brin^  himself  within  that  section,  ag^e,  and,  aocordinp:  to  all  haman  pro- 
In  order  to  do  so  he  first  must  show  hability,  would  discover  his  title  npon 
that  there  has  been  a  fraud,  and  a  con-  coming  of  age,  and  would  turn  them  out 
cealed  fraud.  Has  there,  then,  been  a  of  possession  of  the  estates  as  soon  ss 
fraud?  A  more  direct,  more  positive  the  father  died.  The  thing  is  ntterlv 
fraud  than  is  alleged  in  this  bill  can  incredible.  However  the  bill  states  it 
hardly  be  conceived.  The  bill  alleges  to  be  so,  and  however  incredible  it  is  I 
that  the  father,  knowing  that  Francis  must  take  it  to  be  the  fact.  The  father 
was  illegitimate,  and  had  no  title  either  continued  the  fraud,  for  it  was  a  fraud 
to  the  baronetcy  or  the  estates,  held  him  he  was  committing  every  hour  of  his 
out  to  the  world  and  to  the*  plaintiff  as  life.  It  was  not  necessary  for  him  to 
the  eldest  legitimate  son,  and,  as  heir  say  in  words  to  the  present  plaintiff: 
to  the  baronetcy,  heir  to  the  estates.  **  Francis  is  your  elder  brother,  your 
Now,  taking  these  allegations,  as  for  the  legitimate  brother,  bom  after  your 
present  purpose  they  must  be  taken,  to  mother  and  I  married;"  it  was  unne- 
be  true,  the  father  and  mother,  by  palm-  cessary  for  him  to  say  that  in  words, 
ing  off  an  illegitimate  son  as  the  eldest  because  his  conduct  said  it ;  he  held  him 
legitimate  son,  have  defrauded  the  out  as  his  eldest  legitimate  son,  his  heir- 
plaintiff  of  that  inheritance  to  which  he  apparent,  the  successor  to  the  title  and 
was  entitled.  The  bill  further  states  to  the  estates  under  the  will  of  his  own 
that  Francis  attained  his  majority  in  father ;  therefore  I  say  that  that  fraud 
1818,  and  that  his  father  then  informed  which  he  was  committing  on  theplaint- 
him  that  he  was  illegitimate.  That  iffhe  continued  every  hour  and  minute 
seems  an  act  of  honesty  on  the  part  of  of  his  life,  and  he  died  in  the  perpet ra- 
the father  which  is  utterly  irreconcilable  tion  of  that  fraud.  The  mother  was 
with  his  subsequent  conduct  as  stated  concurring  in  this,  and  not  only  the 
in  the  bill,  because  the  bill  goes  on  to.  mother,  but  the  son  Francis,  who,  as  I 
state  that  in  1828  he  Joined  this  son,  have  already  stated,  was  told  of  these 
whom  he  had  told  of  his  illegitimacy  in  facts  in  1818.  He,  by  concealing  it  from 
1818,  in  suffering  a  recovery,  stating  on  his  brother,  was  also  guilty  of  fraud, 
the  face  of  the  deed  that  Francis  was  The  next  point  is,  was  it  a  concealed 
his  eldest  legitimate  son,  and  he  ioined  fraud  ?  I  decided  in  the  case  of  Chetfiam 
with  him  in  imposing  on  the  purchasers  v.  Hoare  (Law  Rep.  9  Elq.  571),  that  this 
of  the  estates  which  were  sold,  by  giving  section  of  the  statute  has  such  extensive 
them  a  totally  bad  title,  because  from  application,  and  is  so  calculated  in  many 
1882  to  1852  the  plaintiff  could  have  instances  to  disturb  the  possession  of 
turned  the  purchasers  out  of  possession  property  which  everybody  believes  to 
if  he  had  discovered  what  his  title  was.  be  finally  settled,  that  it  is  necessary. 
This  incomprehensible  inconsistency  is  in  the  interest  of  society,  that  it  should 
followed  by  another  improbable  trans-  receive  the  strictest  possible  construc- 
atrtion,  viz.,  that  in  the  same  year  1823  tion.  That  I  entirely  adhere  to,  and  I 
a  marriage  was  negotiated  between  the  intend  to  apply  that  principle  in  the 
son  Francis  (who  was  then  twenty-six  present  case.  Now,  was  this  concealed 
yearsof  age)  and Iiady  Diana Beauclerk.  fraud?  The  bill  alleges,  in  the  45th 
The  marriage  took  place,  and  a  settle-  paragraph,  how  the  fact  of  Francis 
nient  was  executed,  by  which  Francis,  Fletcher  Vane's  illegitimacy  was  dis- 
the  illegitimate  son.  was  made  tenant  covered.  Then  the  bill  states :  —-[His 
for  life,  with  remainder  to  their  sons  honor  read  the  46th  paragraph].  Then 
successively  in  tail;  and  there  is  this  the  last  three  lines  of  the  bill  state*' that 
extraordinary  allegation,  which  I  say  the  plaintiff  has  been  hitherto  kept  out 
again  I  am  bound  to  take  as  true  for  of  {M^ssession  and  deprived  of  the  said 
this  particular  purpose,  though  I  verily  estates  by  a  concealed  fraud,  which  was 
believe  it  will  turn  out  not  to  be  true  in  not  discovered,  and  could  not  with 
fact,  that  this  lady  and  her  father  knew  reasonable  diligence  have  been  dis- 
that  she  was  about  to  marrv  an  illegiti-  covered,  by  him  before  the  year  1868." 
mate  son,  whose  brother,  the  only  legi-  Now,  therefore,  considering,  first,  that 
timate  son,  was  then  sixteen  years  of  the  fhiud  had  been  committed,  that  the 
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27.  The  title  of  the  plaintiff  is  a  purely  legal  title ;  if  he  had 
taken  proceedings  within  twenty  j-ears  after  the  death  of  Sir 

Frederick  they  could  only  have  been  proceedings  at  ♦law,  [391 

facts  were  concealed  hy  the  father,  tlie  a  Bon  to  siippoee  that  hie  father  and 
mother,  and  the  brother,  from  the  time  mutlier  may  be  cheatinj^  him,  and  palm- 
of  its  being  committed  down  to  1866,  ing  off  an  illegitimate  child  in  the  place 
when  it  was  discovered,  I  come  to  the  of  himself,  who  is  legitimate  ?  I  say  it 
conclusion,  on  the  second  point,  that  it  is  contrary  to  all  usage  of  society,  con- 
was  a  concealed  fraud.  I  do  not  know  trary  to  decency  and  propriety,  that  any 
that,  whatever  "  concealed  fraud  "  is,  it  son  should  for  a  moment  allow  himself 
can  be  better  stated  than  in  the  passago  to  suppose  that  his  father  and  mother 
read  from  the  judgment  of  Sir  Richard  could  so  treat  him.  I  cannot  think  tliat 
Kindersley  in  Petre  v.  Petre  (1  Drew,  there  was  any  want  of  due  diligence  in 
p.  397) :  [His  honor  read  the  passage.]  his  not  inquiring  at  what  precise  date 
Sturgis  v.'  Morse  (24  Beav.,  541)  also  his  father  and  mother  were  married,  or 
bears  out  that  interpretation  of  the  when  his  brother  was  bom,  inasmuch 
statute.  That  was  a  case  where  an  in-  as  the  father,  and  mother,  by  every 
solvent  designedly  omitted  from  his  syllable  they  uttered,  and  by  their 
schedule  a  reversion  in  fee  to  which  he  everyday  conduct,  were  holding  him 
was  entitled  in  certain  property.  It  fell  out  as  their  heir-apparent,  as  their  legi- 
into  possession  shortly  afterwards,  and  timate  son,  and  the  plaintiff  was  entitled 
he  took  possession.  He  became  bank-  to  believe  them  in  that  statement.  But 
rupt.  and  his  assignees  under  the  bank-  then  it  is  said  there  were  illegitimato 
ruptcy  had  possession  of  it,  and  after  children,  and  although,  as  appears  Uy 
much  more  than  twenty  years  had  liave  been  felt  by  the  learned  counsel 
elapsed  the  assignee  in  insolvency  filed  in  support  of  the  demurrer,  a  son  would 
a  l)ill  to  recover  it.  The  master  of  the  not  in  general  be  called  on  to  make  such 
rolls  decided  that  there  was  a  concealed  an  inquiry  of  his  fat  Iter  and  mother,  yet, 
fraud,  which  entitled  the  assignee  in  when  it  is  known  that  some  members 
insolvency  to  recover.  I  am  therefore  of  the  family  are  legitimate  and  some 
of  opinion  that,  according  to  the  allegii-  illegitimate,  there  would  not  be  so  much 
tionsof  this  bill,  there  was  a  fraud,  and  impropriety  in  the  son  saying  to  the 
that  it  was  a  concealed  fraud.  So  far  father  and  mother,  "  Which  of  my 
the  case  cannot  admit  of  doubt,  but  the  brothers  and  sisters  were  born  before, 
real  stress  of  the  argument  turns  on  and  which  after,  your  marriage?  I 
this,  that  the  time  begins  to  run  from  know  I  was  born  ten  years  after  mar- 
the  time  when  the  concealed  fraud  riage,  because  I  know  the  date  of  your 
"  shall,  or  with  reasonable  diligence  marriage  ,*  but  when  was  Francis,  my 
might,  have  been  first  known  or  dis-  brother,  born?"  I  confess,  if  I  could 
covered."  Certainly,  from  the  allega-  come  to  the  conclusion  on  the  allega- 
tions in  the  bill,  I  must  come  to  the  tionsMn  tliis  bill  that  the  plaintiff  did 
conclusion  that  the  plaintiff  did  not  know  that  his  father  and  mother  had 
know  of  the  fraud  until  1866 ;  but  he  had  legitimate  and  also  illegitimate 
must  show  that  he  is  coming  here  children,  it  would  greatly  alter  the 
within  twenty  years  from  the  time  when  state  of  things,  and  that  which  it  would 
it  could  have  been  discovered  by  reason-  be,  in  my  opinion,  a  gross  impropriety 
able  diligence.  Now,  it  has  been  argued  to  ask  under  one  state  of  things  would 
that  the  plaintiff  might,  by  due  dili-  not  be  so  in  another  state  of  things, 
gence,  have  discovered  these  facts  much  But  I  cannot  collect  from  the  allegations 
more  than  twenty  years  ago.  A  good  in  this  bill  that  the  plaintiff  ever  knew 
deal  depends  on  circumstances.  Is  it  before  1H66  that  his  father  and  mother 
the  duty  of  a  man  to  interrogate  his  had  any  child  born  before  their  marriage, 
father  and  mother  as  to  the  period  of  and  I  firmly  believe,  from  the  allega- 
his  birth  ?  If  the  father  and  mother  by  tions  in  this  bill,  that  he  was  under  the 
their  daily  conduct  are  holding  out  an  impression  that  his  father  and  mother 
«•  der  brother  as  the  heir  to  the  title  and  were  married  at  a  proper  period,  long 
to  the  estates,  is  it  any  want  of  diligence  before  any  child  was  bom,  and  believed 
on  the  part  of  a  younger  son  not  to  in-  every  member  of  the  family  to  be  legi- 
quire  when  his  father  and  mother  were  timate.  Under  these  circumstances,  I 
married.    Is  it  any  part  of  the  duty  of  cannot  think  there  was  any  want  of  due 
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and  lapse  of  time  cannot  make  the  case  one  for  a  court  of 
equity.  We  say  that  the  section  only  applies  where  the  estate 
has  been  acquired  by  means  of  a  fraud  so  as  to  make  a  suit  in 

dili^nce  on  his  part  in  not  making  in-  that  where  it  appears  on  the  face  of  the 
quiries  on  that  subject.  Then,  as  to  the  bill  that  the  defendant  is  a  purchaser  for 
entry  in  the  parish  re^ster,  I  think  that,  valuable  consideration  without  notloe,  a 
from  the  allegations  of  the  bill,  it  is  demurrer  must  necessarily  lie ;  but  no 
plain  that  he  had  never  seen  this  entry,  plaintiff  desiring  to  recover  against  a 
nor  had  anybody  on  his  behalf  until  person  in  possession  would  allege  tliat 
after  1866.  Therefore  lam  unable  to  tie  is  a  purchaser  for  valuable  consldera- 
disoover  that  there  was  any  want  of  due  tion  without  notice.  Therefore  the  case 
diligence  on  the  part  of  the  plaintiff.  never  has  occurred,  and  never  can  occur. 
Now,  these  three  conclusions,  first,  The  question  as  to  being  a  purchaser  for 
that  this  has  been  a  fraud ;  secondly,  valuable  consideration  without  notice  is 
that  a  fraud  has  been  concealed ;  and,  a  proper  subject  of  plea  or  answer,  but 
thirdly,  that  bv  reasonable  diligence  the  there  is  no  instance  that  I  know  of  where 
plaintiff  could  not  have  discovered  it  it  has  ever  been  raised  upon  demurrer, 
until  within  the  last  twenty  years,  or.  But  can  I,  on  the  allegations  of  this  bill, 
in  other  words,  he  has  not  been  guilty  consider  Lady  IMana  and  her  issue  as 
of  want  of  reasonable  diligence,  would  purchasers  for  valuable  consideration 
entitle  him  to  recover  these  estates  but  without  notice  ?  First  of  all,  it  must  be 
for  the  points  I  am  about  to  mention,  plain  that  if  she  knew  of  the  fraud  com- 
The  question  was  raised  whether  this  mitted  in  1828  (and  according  to  the  ex- 
is  not  a  mere  ejectment  bill  which  cannot  traordi nary  allegations  of  this  bill  she 
bo  properly  brought  in  this  court.  An  and  her  father  both  knew  that  she  was 
"fraud"  is  involved  in  the  case  it  is  going  to  marry  an  illegitimate  son,  who 
properly  brought  in  this  court.  Sir  K.  had  no  kind  of  title  to  the  estate),  it  is 
Baggallay  waived  the  objection  on  that  quite  clear  she  cannot  be  permitted  to 
ground,  and  therefore  I  must  take  it  as  retain  any  benefit  she  took  for  herself 
being  properly  in  equity  instead  of  being  under  the  settlement.  Then,  can  she 
at  law,  as  it  might  have  been.  The  purchase  for  her  children  ?  Can  they  be 
jurisdiction  is  concurrent.  Theonlvre-  purchasers  for  valuable  consideration? 
maining  question  is  one  which  will  be-  It  is  perfectly  clear  the  children  were 
come  most  important  in  a  further  stage  not  purchasers.  I  agree  the  parent  is  a 
of  the  cause,  viz.,  whether  as  against  the  purchaser  for  herself  and  them.  I  appre- 
defendant,  the  present  owner  of  this  nend  that  if  the  parent's  title  is  affected, 
estate,  the  pifuntiff  can  recover  these  the  title  of  the  children  is  affected  also. 
estates.  It  is  urged  that  the  defendant,  I  was  referred  to  the  case  of  Le  Neve  v. 
the  present  owner,  claiming  under  the  Le  Neve  (Amb.  436),  where  a  man  exe- 
settlement  of  1823,  is  a  purchaser  for  cuted  marriage  articles  in  favor  of  his 
value  and  without  notice,  or,  in  other  first  wife  and  his  issue  by  that  wife.  He 
words,  that  he  is  entitled  to  the  pro-  survived  that  wife  and  married  again, 
lection  of  the  latter  part  of  the  proviso  and  a  settlement  was  executed  on  the 
of  the  26th  section.  I  have  heard  a  very  second  wife.  The  second  wife  knew 
elaborate  and  learned  argument  upon  nothing  whatever  of  the  articles  exe- 
the  question  as  to  who,  in  a  marriage  cuted  on  the  first  marriage,  but  her 
settlement,  is  the  purchaser  for  valuable  agent  did.  Lord  Hard wicke  decided 
consideration.  It  is  clear  that  the  hus-  there,  that  inasmuch  as  the  agent  knew, 
band  Francis,  the  illegitimate  son,  was  she  knew,  and  that  what  deprived  her 
not  a  purchaser  under  the  settlement  of  title  deprived  her  issue  of  title  also, 
of  1823.  I  quite  agree  with  the  argu-  Accordingly,  in  TaulnUn  v.  SUere  (3 
ment  of  the  solicitor  general,  that  in  this  Mer.,  222),  Sir  W.  Grant  says :  '*  In  the 
case  the  wife  was  the  purchaser  for  her-  case  of  Le  Neve  v.  Le  Nete  the  interest 
self  and  her  issue.    It  is  a  very  material  of  the  unborn  children  was  not  attempted 

?uestion,  this  being  a  demurrer,  whether  to  be  distinguished  from  that  of  the 

can  enter  into  the  question  of  purchase  mother.  The  only  question  was,  whethet 

for  valuable  consideration  without  notice,  she  had  notice  or  not  of  the  prior  articles 

I  invited  the  learned  counsel  to  give  me  and  it  being  held  that  she  was  afiected 

authority  that  it  has  ever  been  so  de-  by  her  agent's  knowledge  of  those  arti- 

cidvdf  and  all  that  they  could  say  was,  cles,  all  uie  trusts  '^f  the  second  setU^ 
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♦equity  maintainable  from  the  first.  This  does  not  apply  [392 
to  a  fraudulent  concealment  of  title.  [The  Lord  Justice  James 
referred  to  Shelford's  Real  Property  *Statutes  (*),  and  [393 
Petre  v.  Petre  (')  and  Dean  v.  Thwaite  (^)  there  cited.]  But,  sup- 
posing the  clause  does  apply,  we  say  tnat  all  persons  claiming  as 
purchasers  under  the  settlement  of  1823  are  within  the  saving. 

ment,  one  of  which  was  for  the  issue  of  marrinj?  parties,  to  be  purchasers  for 
the  marriajOfe,  were  postponed  to  those  valuable  consideration  without  notice, 
of  the  articles  on  the  first  marriafic^.  I  thin^  it  is  to  be  repfretted  that  this  case 
Were  it  otherwise,  a  man  would  only  was  brought  on  to  be  heard  on  demurrer, 
have  to  purchase  on  1)ehalf  of  infants  to  because  1  have  no  doubt  the  facts  will 
free  an  estate  from  all  equitable  incum-  turn  out,  when  they  are  investigated,  to 
brances  to  which  it  might  be  subject."  be  very  different  to  what  they  appear  in 
If,  therefore,  the  proper  interpretation  the  bill,  although,  on  tlie  main  fact  of 
of  this  bill  is  that  which  Sir  R.  Baggallay  the  illegitimacy  of  Sir  Francis,  I  cannot 
so  strenuously  contended  for  in  his  reply,  for  one  moment  believe,  for  the  honor 
viz.,  that  it  was  only  her  father  thfit  had  of  the  professional  advisers  and  every- 
notice,  still,  as  the  bill  alleges  that  her  body  else  concerned,  that  there  can  be 
father  was  her  agent,  his  knowledge  the  slightest  doubt  of  the  fact  of  his  ille- 
would  be  her  knowledge,  and  would,  gitimacy,  because,  ifthe  parties  had  been 
according  to  Le  Neve  v.  Le  Neve,  be  in  a  situation  to  prove  that  he  was  leg!- 
fatal  to  her  title  and  equally  fatal  to  the  timate,  the  plaintiff's  conduct  in  filing 
title  of  her  issue,  the  present  1>aronet,  this  bill  alleging  the  illegitimacy,  accu- 
now  in  possession.  I  think,  however,  sing  his  father  and  mother  and  brother 
that  the  fair  interpretation  of  the  Ian-  of  this  deliberate  fraud  to  cheat  him,  is 
guage  of  par.  81  is,  that  she  herself  had  reprehensible  to  the  last  degree.  I  can- 
notice,  because  the  allegation  is  that  the  not  believe  he  would  have  brought  for- 
defendant  Diana  Olivia  Vane  had,  ward  such  a  case  unless  he  had  well 
through  the  said  Charles  George  Beau-  ascertained  that  his  brother  Francis  was 
clerk,  or  otherwise,  full  notice.  I  have  illegitimate.  I  cannot  possibly  believe 
no  doubt,  when  an  answer  is  put  in,  it  tlmt  the  advisers  of  these  defendants 
will  turn  out  that  this  allegation  is  would  ever  have  allowed  this  case  to  be 
utterly  wrong ;  but  for  the  present  pur-  discussed  in  open  court  for  two  days  on 
pose  I  am  bound  to  take  it  as  odrrect.  the  assumption  of  the  illegitimacy  of 
She  had,  therefore,  direct  notice  of  the  Francis,  if  they  were  in  a  position  to 
fraud,  and  having  direct  notice  of  the  prove,  that  which  they  said  at  the  bar 
fraud,  neither  she  nor  her  children,  on  they  could  prove,  that  in  point  of  fact 
whose  behalf  she  purchased,  can  retain  lie  was  legitimate.  At  all  events,  by 
any  benefit  from  that  purchase.  It  is  overruling  the  demurrer,  I  give  them 
not,  therefore,  necessary  to  go  into  the  the  opportunity  of  proving  that  fact, 
question  whether  constructive  notice  The  parties  who  were  concerned  in  this 
would  be  sufiicient.  Counsel  reminded  fraud  are  now  gone.  It  was  the  fraud 
me  that  the  word  "  notice  "  was  not  used  of  the  father,  the  mother,  and  Francis, 
in  this  section,  and  I  am  inclined  to  think  who  has  been  dead  more  than  thirty 
that  the  very  difficult  doctrine  of  a  court  years.  The  present  defendants  are  in  no 
of  equity,  as  to  implied  notice,  is  pur-  way  implicated  in  this  fraud,  except 
posely  excluded.  I  think  in  these  cases  that  the  bill  alleges,  and  I  have  no 
it  must  be  positive  notice,  the  person  doubt,  I  repeat,  erroneously,  that  Lady 
must  know.  But  Lady  Diana,  according  Diana  knew  of  it.  I  have  no  doubt  it 
to  the  allegations  of  this  bill,  did  posi-  will  turn  out  that  she  knew  nothing 
tively  know  that  the  gentlemam  she  was  about  it,  and  had  no  more  suspicion  of  it 
about  to  marry  was  illegitimate,  and  had  than  the  plaintiff  himself.  I  take  it,  for 
no  title  to  the  estates.  On  these  grounds,  this  purpose,  that  all  the  parties  are 
having  heard  the  arguments  on  both  innocent.  The  result  is  that  it  is  my 
sides,  I  concur  in  the  arguments  sub-  duty  to  overrule  these  demurrers, 
mitted  on  the  part  of  the  plaintiff.  On  (')  7th  Ed.,  p.  223. 
the  allegations  of  this  bill,  I  can  neither  (^)  1  Drew.,  371,  397. 
take  Lady  Diana  nor  her  son,  the  de-  (*)  21  Beav.,  621. 
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The  word  "  notice  "  does  not  occur.  What  is  required  to  affect 
a  purchaser  is  knowledge  or  reason  to  believe.  This  denote." 
something  personal,  but  the  bill  only  alleges  constructive  notice 
through  the  wife's  father,  which  does  not  satisfy  the  terms  of 
the  act.  Thx>mpson  v.  Cartwright  (*)  furnishes  a  strong  analogy. 
3941  *Then,  as  regards  Sir  Henry  and  his  wife,  we  say  that 
ISir  Henry's  twenty  years'  possession  makes  a  good  bar.  Why 
should  he,  who  was  no  party  to  the  fraud,  be  in  a  worse  position 
than  if  he  had  entered  as  a  squatter  with  no  title  at  all  ?  There 
was  no  such  fraud  as  would  have  prevented  a  fine  by  him;  with 
five  years'  non-claim,  from  giving  him  a  eood  title  under  the  oUl 
law  :  Langky  v.  Fisher  (^) ;  Bell  v.  BeU  (^.  But  if  the  court  be 
against  us  on  these  points,  we  say  that  the  plaintiff  might,  with 
reasonable  diligence,  have  discovered  the' fraud  more  than 
twenty  years  ago :  Chetham  v.  Jioare  (*).  lie  knew  thai  some  of 
.  the  children  were  illegitimate,  and  was  put  upon  inquiry. 

The  Solicitor  GaieraC  {Sir  G.  Jessel)^  and  Mr.  Glasses  Q.C.  (Mr. 
Smart  with  them),  for  the  plaintiff:  The  allegations  as  to  the 
plaintiff's  having  nothing  to  lead  him  to  suspicion  till  1866 
cannot  be  got  over  on  demurrer.  [The  Lord  Justice  Mellish  : 
Could  a  court  of  equity  have  entertained  this  bill  within  twenty 
years  from  Sir  Frederick's  death  ?]  Yes.  It  alleges  the  ex- 
istence of  an  outstanding  term,  which  alone  would  prevent  the 
bill  from  being  demurrable  within  that  period.  But  wo  rest 
the  right  to  equitable  interference  on  this  ground,  that  a  court 
of  equity  has  jurisdiction  to  relieve  against  any  fraud,  and  no 
reason  can  be  given  why  a  court  of  equity,  which  clearly 
would  interfere  when  a  person  has  through  fraud  got  a  legal 
title  by  means  of  conveyance,  should  decline  to  interfere  when 
he  has  through  fraud  got  a  legal  title  by  means  of  the  Statute 
of  Limitations.  It  does  not  signify  that  the  person  against 
whom  the  relief  is  sought  was  not  privv  to  the  fraud  :  Charier 
V.  Trevdj/an  (*) ;  he  is  not  protected  unless  he  can  defend  him- 
self as  a  purchaser  for  value  without  notice,  or  under  the  ana- 
logous statutory  provisions  in  sect.  26.  Under  the  statute  the 
defendant  is  only  protected  if  he  is,  or  claims  under,  a  bondjuie 
purchaser.  Now,  no  one  is  a  bondjide  purchaser  whose  agent  had 
39/)]  notice  of  the  adverse  *  title  :  Le  Neve  v.  Le  Neoe{^);  JRollaml 
v.  Hart  f ) ;  Dean  v.  Thwaite  (%  [The  Lord  Justice  James  referre<l 
to  Bridgman  v.  Green  (•).]  The  provision  in  eect.  26  was  intended 
to  preserve  the  equitable  doctrine  as  to  fraud,  and  what  was  un- 
derstood to  be  appears  from  the  first  report  of  the  Commissiou- 

(')  2  D.  J.  &  S.,  10.  (•)  2  Tad.  L.  C.  in  Eq..  4th  Ed.,  85 ; 

(")  9  Bear..  90.  Amb.,  43G ;  3  Atk  ,  646. 

O  Lloyd  &  G.  temp.,  Plunkett,  44^  (')  Law  Rep.  6  Ch.,  678. 

(*)  Law  Rep.,  9  Eq..  671.  («)  21  Beav.,  621. 

O  4  L.  J.  (Ch.),  209 ;  11  CI.  it  F.,  714.       O  WUmot's  Notea,  58. 
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ers  on  the  Law  of  Real  Property  Q).  Knowledge  of  the  agent 
18  treated  as  knowledge  of  the  principal:  Holland  v.  Hart.  It 
is  not  mere  constructive  notice ;  and  paragraph  81  of  the  bill 
completely  prevents  the  defendants  from  availing  themselves 
on  demurrer  of  the  defense  of  purchase. 
Mr.  PearsoTiy  in  reply. 

Jan.  18.  Sir  W.  M.  James,  L.J.,  delivered  the  judgment  of 
the  court :  In  this  case  the  only  question  we  have  to  determine 
is  whether  the  defendants  ought  pr  ought  not  to  put  in  answer 
to  the  plaintiff*s  allegations.  The  court  has  nothing  now  to  do 
with  the  probability  or  in/probability  of  the  plaintiff's  story, 
with  the  probabilitv  or  improbability^  of  his  ultimate  success  at 
the  hearing,  nor  with  any  considerations  of  the  hardship  to  the 
defendants,  a  widow  and  son,  themselves  innocent,  in  that  they 
are  called  on  to  meet  a  case  of  fraud  alleged  to  have  been  ori- 
ginally committed  generations  ago  by  persons  who  have  been 
dead  many  years. 

The  plaintiff's  case  must  for  this  purpose  be  taken  to  be  true 
as  stated  by  him.  His  case  is,  that  under  a  family  settlement 
certain  estates  stood  limited  to  the  use  of  his  father  for  life,  with 
remainder  to  the  eldest  son  in  tail,  that  he  was  such  eldest  son, 
and  that  on  the  death  of  his  father  the  estates  became  in  law 
vested  in  him,  but  that  he  was  deprived  of  them  by  the  follow- 
ing fraudulent  contrivance:  His  father,  accordingtonis  story,  had 
lived  with  his  mother  as  his  mistress  before  their  marriage,  but 
she  being  with  child  he  determined  to  marry  her,  and  intended 
to  marry  her  before  the  *birth  of  such  child.  Before,  [39(> 
however,  the  marriage  could  be  celebrated  she  was  confined. 
The  marriage  took  place  some  short  time  afterwards,  and  it 
was  then  agreed  between  the  husband  and  the  wife  to  prevent 
the  child  suffering  from  the  untoward  accident  of  its  premature 
birth  by  falsifying  the  date  of  such  birth  and  representing  it  as 
having  taken  place  after  the  marriage.  This  was  done,  and 
that  child  was  accordingly  produced,  represented,  and  treated 
as  being  the  legitim|tte  son,  the  eldest  son,  and  the  heir  in  tail 
of  the  settled  property.  Some  years  afterwards  the  plaintiff 
himself  was  born,  being,  as  ho  says,  the  real  eldest  sdn  and  heir 
in  tail,  but  brought  up  as  if  he  were  only  a  younger  child,  and 
kept  in  ignorance  of  the  real  facts  as  to  his  position  and  right. 
When  the  suppositious  child  attained  his  majority  he  was  in- 
formed of  the  fact  that  he  was  illegitimate,  and  with  this  know- 
ledge the  father  and  himself  went  through  the  form  of  suffering 
a  common  recovery  in  the  character  of  tenant  for  life  and  tenant 
in  tail  in  remainder  to  such  uses  as  they  should  jointly  appoint. 

(0  Page  49. 
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A  joint  appointment  was  made,  and  afterwards,  under  a  mar- 
riage settlement,  the  property  was  expressed  to  be  limited  to 
uses  in  favor  of  the  demurring  defendants,  the  widow  and  eldest 
son  of  the  suppositious  heir. 

The  plaintift*  alleges  that  until  a  fewj'ears  ago  he  was  wholly 
ignorant  of  the  deception  which  had  been  practiced,  and  he  Las 
now  filed  his  bill,  contending  that  he  is  entitled  to  the  assistance 
of  a  court  of  equity  to  be  placed  in  possession  of  the  estates,  as 
estates  of  which  he  has  been  deprived  by  a  concealed  fraud. 
Unless  his  case  is  affected  by  lapse  of  time  by  the  operation  of 
the  Statute  of  Limitations,  or  by  some  countervailing  equity  on 
the  part  of  the  defendants,  that  case  would  seem  to  be  a  per- 
fectly clear  one.  It  is  as  gross  a  fraud  as  could  well  be  con- 
ceived. It  was,  indeed,  attempted  to  be  argued  that,  as  the. 
tilaintiff's  right  was  a  clear  legal  right  which  became  vested  in 
lim  at  his  father's  death,  with  no  legal  bar  or  impediment  to  pre- 
vent his  taking  possession  of  Or  recovering  the  estates,  and  the 
defendant's  possession  originating  in  a  mere  trespass,  being,  in 
point  of  law,  mere  squatting  on  the  property,  this  court  would 
not  interfere.  The  solicitor-general  gave  one,  perhaps,  sufBcient 
answer  to  this  contention,  viz.,  that  the  bill  alleges  the  existence 
397]  of  an  ^outstanding  unsatisfied  term  of  years.  But  we  do 
not  think  it  well  to  leave  it  to  that  answer.  We  think  it  right 
to  say  that  the  contention  would,  in  our  judgment,  have  equally 
failed  if  there  had  been  no  outstanding  term.  It  was  assumed 
in  the  argument  that  a  mere  squatter  would  have  had  a  good 
defense  from  sufficient  length  of  possession.  We  are  of  opinion 
that  the  law  gives  no  special  privilege  to  the  length  of  squatting 
possession.  It  must  always  be  borne  in  mind  tliat  in  all  ques- 
tions under  the  Statute  of  Limitations  this  court  has  nothing  to 
do  with  the  nature,  prigin,  or  duration  of  the  defendants'  pos- 
session,, but  simply  whether  the  plaintiff  has  or  has  not  pro- 
ceeded in  due  time  afler  the  accruer,  or  that  which  is  to  be 
taken  to  be  the  accruer,  of  his  right  of  suit.  An  estate  mav 
have  been  enjoyed  as  a  fee  simple  estate  for  generations  through 
an V  numbers  of  devolutions  or  dispositions,  or  may  have  been 
held  by  squatters  successively  for  many  yea^rs,  without  creating 
any  bar  to  the  proceedings  of  a  rightful  owner  under  a  title 
newly  accrued.  And  there  is  not,  in  our  judgment,  in  this  re- 
spect any  difference  whether  the  accruer  is  on  the  determination 
of  a  previous  estate  or  on  the  discovery  of  a  concealed  fraud. 
It  is  right  also  to  notice  that  the  possession  in  this  case  is  not 
the  possession  of  trespassers.  The  supposititious  son  got  into 
actual  possession  as  owner  by  means  of  the  fraud,  and  the  pos- 
session fit  the  defendants  was  a  possession  not  only  apparently 
derived  from  him,  but  was,  against  all  the  world  but  the  plaint- 
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iffy  a  possession  under  a  valid  title  really  derived  from  him.  Al- 
though the  contention  we  have  disposed  of  as  to  the  legal  estate 
was  raised,  the  counsel  for  the  defendants  admitted,  as  they 
were  in  fact  compelled  to  admit,  that  if  the  supposititious  son 
himself  were  now  alive  it  would  be  impossible  for  him  effectually 
to  contend  that  this  court  would  allow  him  to  avail  himself  of 
the  legal  bar  arising  from  the  length  of  his  fraudulent  posses- 
sion. And  it  was  wso  cod  ceded  that  this  court  will  wrest  prct- 
perty  fraudulently  acquired,  not  only  from  the  perpetrator  of 
the  fraud,  but,  to  use  Lord  Gottenham's  language,  from  his 
children  and  his  children's  children,  or,  as  was  said  in  Hugaenin 
V.  Baseley  (*)  and  Bridgeman  v.  Green  (*),  from  any  persons 
amongst  whom  he  may  have  parcelled  out  the  fruits  of  his  fraud. 
♦It  appeared  to  us,  therefore,  throughout  this  case  that  [398 
the  real  question  is  as  to  the  true  meaning  of  the  26th  section 
of  the  Statute  of  Limitations.  On  this  two  contentions  were 
raised.  First,  that  the  plaintiff  had  not  alleged  a  sufficient  title 
under  the  positive  enactment  in  that  section.  Secondly,  tha 
the  defendants  were  within  the  protection  of  the  proviso  in  favor 
of  purchasers.  As  to  the  first,  there  does  not  seem  to  us  to  be 
any  real  doubt  or  question.  It  is  difficult  to  conceive  what  would 
be  a  concealed  fraud,  if  what  is  here  alleged  is  not,  namely,  that 
a  person  is  induced,  by  a  deception  practiced  on  him  from  his  ■ 
earliest  knowledge,  to  believe  that  he  was  only  a  younger  when 
he  was  the  eldest  son,  or  how  a  person  could  be  more  effectually 
deprived  by  fraud  of  his  estate  than  by  his  being  designedly,  by 
the  persistent  falsehood  and  deceit  of  those  about  him,  kept  in 
ignorance  of  his  birthright,  and  so  prevented  from  claiming  it. 
The  statute,  indeed,  says  that  a  claimant  must  proceed  within 
twenty  years  after  he  discovered,  or  might  with  reasonable  dili- 
gence have  discovered,  the  fraud.  The  plaintiff  alleges  in  so 
many  words  that  he  never  did  know  or  suspect,  until  the  recent 
time  mentioned  by  him,  anything  of  the  alleged  fraud ;  and  that 
we  must  take  to  be  true,  unless  we  are  enabled  judicially  to 
conclude  from  other  statements  of  his  in  the  bill  that  that  alle 
gation  is  false,  or  that  he  might  with  reasonable  diligence  have 
discovered  the  fraud.  We  are  unable  to  find  in  the  bill  any 
such  statement  or  anything  to  show  any  want  of  reasonable  dili- 
gence on  his  part  in  ascertaining  the  truth.  That  brings  us  to 
the  remaining  and  real  point,  whether  the  bill  shows  that  the 
defendants  are  protected  by  the  proviso.  One  matter  relating 
to  this  was  not  argued  before  us,  which  we,  however,  think  it 
right  not  to  pass  wholly  unnoticed,  viz. :  we  desire  not  to  express 
any  opinion  as  to  whether  the  defense  of  a  bond  tide  purchaser  for 
valuable  consideration,  without  knowledge  of  or  reason  to  be* 

0)  1*  Vei.,  278.  O  WUmot'B  Notes,  58. 
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lieve  the  fraud  alleged,  can  be  raised  by  demurrer,  or  otherwise 
than  by  a  plea  verified  by  the  oath  of  the  defendant.  The  ease 
was  argued  before  us,  however,  so  as  to  raise  the  real  substan- 
tial question  whether  the  proviso  means  the  actual  personal 
knowledge  of  the  purchaser,  or  whether  under  it  the  actual 
knowledge  of  the  agent  is  to  be  deemed  and  taken  to  be  the 
knowledge  of  the  purchaser. 

399]  *It  was  contended  by  the  solicitor-general  that  the  only 
person  protected  was  a  bond  fide  purchaser,  and  that  we  ought, 
on  the  authority  of  Lord  Ilardwicke,  to  hold  that  a  person  is 
not  a  bondJUle  purchaser  whose  agent  was  affected  with  notice 
of  that  which  should  have  prevented  his  purchasing.  In  this 
proviso,  however,  we  think  that  the  words  "  bond  fide"  were  in- 
troduced altogether  for  a  different  purpose  and  with  a  different 
meaning,  that  it  was  meant  that  the  purchaser  should  be  really 
u  purchaser,  and  not  merely  a  donee  taking  a  gift  under  the 
form  of  a  purchase.  For  example,  a  person  might  take  an  as- 
signment of  a  leasehold  in  consideration  of  covenants  to  pay  the 
rent  and  perform  all  the  covenants  —  might  take  a  conveyance 
of  a  mortgaged  estate  in  consideration  of  his  paying  off  the 
mortgage.  These  might  be  bond  fide  purchasers,  or  they  might, 
according  to  the  facts,  be  in  truth  and  substance  volunteers  re- 
ceiving a  ^ift  of  a  valuable  chattel  real  or  a  valuable  estate 
incurnbered.  It  would  be  easy  to  suggest  many  other  circum- 
stances by  which  it  might  be  shown  that  an  apparent  purchaser 
had  not  entered  into  the  transaction  honestly  and  substantially 
as  a  purchaser,  but  in  some  other  character,  or  for  some  indirect 
purpose.  And  we  conceive  that  it  was  with  reference  to  that 
class  of  cases  the  words  ^^  bond  fide"  were  introduced  here,  and 
that  they  were  not  meant  to  include  and  cover  all,  and  more 
than  all,  that  is  afterwards  expressed  in  the  remainder  of  the 
proviso.  What,  then,  is  the  le^al  meaning  and  effect  of  that 
which  is  so  afterwards  expressed  ?  At  the  time  this  statute  was 
passed  it  had  undoubtedly  been  held  by  the  highest  authority 
that  the  actual  knowledge  of  the  agent  through  whom  an  estate 
is  acquired  is  in  this  court  equivalent  to  the  actual  personal 
knowledge  of  the  principial.  This  is  also  in  accordance  with  the 
invariable  course  of  decisions  at  common  law  in  regard  to  pur- 
chases of  chattels.  "No  one  dealing  through  an  agent  is  ever 
permitted  to  allege  himself  ignorant  of  that  which  is  actually 
communicated  to  the  agent  in  the  course  of  the  transaction. 
The  agent  in  the  matter,  and  in  the  course  of  the  transaction 
acting  within  the  limits  of  his  agency,  is  the  alter  ego  of  the  prin- 
cipal. It  appears  to  us  beyond  all  question  that,  as  the  law  of 
this  court  stood  when  the  statute  was  passed,  the  knowledge  of 
the  purchaser's  agent  acquired  in  the  course  of  the  trau^actioD 
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was  *for  all  purposes  treated  as  the  knowledge  of  the  [400 
principal.  It  is  also,  we  conceive,  beyond  question  that  in 
every  other  case,  except  under  this  section,  this  court  would 
treat  the  knowledge  of  the  purchaser's  agent  as  the  knowledge 
of  the  purchaser.  Was  it  then  meant  to  make  such  a  material 
alteration  of  the  law?  It  is  said  in  support  of  that  (and  not 
without  force)  that  the  words  well  known  in  this  court,  "  pur- 
chaser for  valuable  consideration  without  notice,"  were  design- 
edly not  used,  and  that  the  words  "  who  had  not  participated  in 
the  fraud,  and  did  not  know,  and  had  no  reason  to  believe," 
were  designedly  introduced  so  that  only  those  purchasers  should 
be  affected  who  had  actual  knowledge,  and  who  were  in  truth 
making  themselves  morally  accomplices  in  the  fraud,  in  fact  re- 
ceivers of  stolen  goods.  But  we  think  that  what  the  legis- 
lature meant  to  do  was  to  exclude  that  constructive  notice  which 
had  certainly  been  carried  to  a  very  startling  extent  in  many 
instances,  and  that  it  did  not  mean  to  subvert,  in  respect  of  one 
small  portion  of  the  law  of  this  court,  the  well-settled  principles 
and  rules  on  which  all  the  courts  have  acted  in  respect  of  the 
relation  of  principal  and  agent,  and  in  respect  of  the  extent  to 
which  the  knowledge  of  the  latter  is  deemed  to  be  the  know- 
ledge  of  the  former.  The  courts  had,  in  fact,  held,  almost  in  so 
many  words,  that  what  the  agent  knows  the  principal  knows, 
that  the  knowledge  of  the  agent  was  sufBcient  to  create  mila 
fides  in  the  principal ;  and  we  think  it,  therefore,  reasonable  to 
liold  that  the  legislature  used  the  words  in  the  same  sense,  and 
that  when  they  said  "  who  did  not  know  or  had  not  reason  to 
believe,"  they  meant  "  who  did  not  know  or  had  not  reason  to 
believe,  either  by  himself  or  by  some  agent  whose  knowledge 
or  reason  to  believe  is  by  settled  law  deemed  and  taken  to  be 
his,"  "We  think  it  would  lead  to  very  startling  consequences 
if  any  other  interpretation  were  put  on  the  clause.  It  is  obvi- 
ous that  if  actual  personal  knowledge  were  required  every  cor- 
poration or  joint  stock  company  might  acquire  a  good  title  to 
property,  although  its  o£Bcei*s  and  solicitors  were  perfectly  con- 
versant with  the  grossest  fraud  perpetrated  b^  the  vendor;  and 
in  fact  any  person  might  deal  with  impunity  in  the  purchase  of 
what  is  in  substance  stolen  property,  provided  he  takes  care  to 
leave  the  whole  dealing  from  first  to  last  in  the  hands  of  his 
agent. 

♦We  have  arrived,  therefore,  at  the  conclusion  that  the  [401 
averment  in  the  80th  paragraph  of  the  bill,  that  the  father,  as 
the  agent  of  and  on  behalf,  of  his  daug^hter,  negotiated  the 
marriage  settlement  with  full  knowledge  that  her  intended  hus- 
band was  illegitimate,  and  had  no  interest  in  the  devised  estates, 
is  a  sufficient  averment  to  preclude  the  daughter  from  setting 
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up  the  bar  of  purchase  for  valuable  consideration  under  tlie 
26th  section  of  the  act,  and  that  the  son,  who  only  claims 
through  the  same  settlements,  is  in  the  same  position,  and  is 
equally  affected  with  knowledge  through  the  knowledge  of  his 
mother's  father  and  agent.  It  appeared  to  us  at  the  close  of  the 
argument  that,  as  the  whole  of  the  plaintiff's  case  against  the 
defendants  appears  to  rest  on  the  averments  of  the  father's 
agency  and  the  father's  knowledge,  it  might  be  right  to  allow 
the  defendants  to  traverse  that  averment  by  plea.  Bat  as  such  a 
plea  must  be  accompanied  by  an  answer  giving  discovery  as  to 
everything  that  may  be  material  to  that  issue,  we  think  that 
there  is  uo  sufficient  advantage  to  warrant  that  which  is  an 
unusual  course,  and  that  the  defendants  must  proceed  in  the 
usual  way  to  meet  the  case  by  answer.  The  result  is  the  appeals 
must  be  dismissed,  and  of  course  with  costs. 

Solicitors:  Messrs.  Bdfrage  ^  Middlcton;  Messrs.  Sharp  ^ 
Vlliihome. 
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Martin  v.  Hobson. 

Legacy^  WUl—Ckfnstruction —  "  8tim  and  Sama  of  Money  owing  to  mt  "— 

W<yrd9. 

A  testatrix  made  a  specific  disposition  of  certain  property,  including  **  aU  sam 
and  sums  of  money  which  shall  be  due  and  owing  to  me  at  the  time  of  my  de- 
cease," and  gave  the  residue  of  her  personal  estate  to  other  persons.  At  the  time 
of  her  death  in  1781,  she  was  one  of  the  two  next  of  kin  of  her  son,  who  had  died 
intestate  in  1778.  The  son  was  the  residuary  legatee  of  his  father,  who  had  died 
in  1776.  In  1800  a  decree  was  made  for  taking  the  accounts  of  a  partnership  in 
which  the  father  had  been  engaged,  and  which  had  been  dissolved  by  the  death 
of  the  other  partner  a  few  months  before  the  father's  death.  In  1820  the  repre- 
sentatives of  the  surviving  executor  of  the  father  paid  into  court  in  this  suit  a  sum 
402]  of  money  on  account  *of  what  was  due  from  the  executor  to  the  father's  es- 
tate in  respect  of  moneys  coming  from  the  partnership.  Nothing  was  shown  as 
to  the  state  of  the  partnership  assets  or  of  the  estates  of  the  father  or  son  at  the 
time  of  the  death  of  the  testatrix : 

.  HM  (affirming  the  decision  of  the  master  of  the  rolls),  that  the  moiety  of  the 
testatrix  in  the  fund  in  Question  did  not  pass  under  the  gift  of  "  sums  of  money 
due  and  owing  to  me  at  the  time  of  ipy  decease ;"  but  under  the  redduary  bequest, 
it  not  being  shown  that  the  assets  were  at  her  death  in  such  a  state  that  her  sliare 
could  be  treated  as  a  sum  of  money  then  owing  to  her. 
Bainbridge  v.  BainbridgeC)  distinguished. 

This  was  an  appeal  from  a  decision  of  the  master  of  the  rolls 
on  a  petition  for  payment  out  of  a  fund  in  court. 

Mary  Christian,  of  Antigua,  widow,  by  will  dated  the  14th 
of  February,  1781,  and  proved  on  the  28th  of  the  same  month, 
after  bequeathing  two  pecuniary  legacies,  gave  to  trustees  the 

09  Sim..  16. 
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residue  of  her  real  and  personal  estate  "  upon  trust  to  eollect 
and  get  in  all  sum  and  sums  of  money  which  shall  be  due  and 
owing  to  me  at  the  time  of  my  decease,  and  also  to  sell  and 
dispose  for  the  best  price  that  can  be  got  for  the  same  all  stock, 
sugar,  rum  and  other  effects  belonging  to  me,  and  the  money 
arising  from  such  debts,  effects,  and  other  the  above  mentioned 
premises  to  lay  out  and  invest  on,"  &c.  She  then  declared 
trusts  of  the  fund  so  invested  for  her  daughter  Margaret  Gun- 
thorpe  for  life,  and  after  her  death  upon  trusts  under  which, 
in  the  event  which  happened,  Margaret  Gunthorpe's  two 
children  became  entitled  in  equal  shares.  Bhe  then  directed 
the  trustees  to  stand  possessed  of  her  negroes  upon  the  trusts 
therein  declared,  being  trusts  for  Mrs.  Gunthorpe  for  life,  with 
with  similar  limitations  over  in  favor  of  Mrs.  Gunthrope's 
children.  She  then  bequeathed  certain  pecuniary  legacies,  and 
concluded :  "  all  the  rest  and  residue  of  my  estate  of  what 
nature  soever,  I  give  to  my  daughter  the  said  Mrs.  Gunthorpe, 
her  heirs  and  assigns."  The  testatrix,  Mary  Christian,  and 
her  daughter,  Mrs.  Gunthorpe,  were  the  two  next  of  kin  of 
Matthew  Christian,  who  had  died  intestate  in  1778.  Matthew 
Christian  was  the  residuary  leratee  of  Mary  Christian's  husband, 
Robert  Christian,  who  had  died  in  1776.  The  fund  in  court 
formed  part  of  the  residuary  estate  of  Robert  Christian,  and  the 
question  now  was,"  whether  *Mary  Christian's  share  of  it  [403 
w^as  to  be  treated  as  included  in  the  disposition  of  "  sum  and 
sums  of  money  due  and  owin^  to  me,"  or  as  having  passed 
under  the  residuary  bequest  in  ner  will. 

The  circumstances  under  which  the  fund  arose  were,  so  far 
as  was  known,  the  following:  Robert  Christian,  of  Antigua, 
by  will  made  in  October,  1775,  gave  to  his  daughter,  Mrs. 
Gunthorpe,  then  a  spinster,  a  legacy  of  £6000,  which  he  di- 
rected to  be  paid  out  of  his  share  of  the  property  of  the  part- 
nership existing  between  him  and  John  Smith,  and  if  that  was 
not  sufficient  then  out  of  his  other  real  and  personal  estate ; 
and  he  gave  the  residue  of  his  realty  and  personalty  to  his  son 
Matthew  Christian  absolutely.  By  a  cod!icil  dated  the  2d  of 
May,  1776,  he  noticed  that  John  Smith  had  died,  and  gave  some 
further  directions  about  the  legacy,  under  which,  in  the  events 
which  happened,  JE5000  of  it  became  payable  on  the  marriage 
of  his  daughter,  and  the  remaining  JSIOOO  at  the  expiration  of  a 
year  from  iiis  decease,  the  directions  being  continued  that  the 
sums  should  be  primarily  payable  out  of  his  share  in  the  part- 
nership property,  and  if  that  was  insufficient,  out  of  his  other 
real  and  personal  estate.  He  died  in  1776,  and  the  marriage 
of  his  daughter  w^as  solemnized  soon  afterwards.  Matthew 
Christian  died  in  1778,  intestate,  leaving  his  mother,  Mary 
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Christian,  and  his  sister,  Mrs.  Gunthorpe,  bis  next  of  kin.  At 
the  testator's  death  the  partnership  accounts  were  unsettled. 
Mr.  and  Mrs.  Gunlhorpe  filed  their  bill  in  the  Court  of  Chan- 
cery in  Antigua  against  Robert  Christian's  executors,  to  obtain 
payment  of  the  £6006.  Before  this  suit  came  to  a  hearing  tlic 
testator's  real  estates  in  Antio^ua  were  sold  by  auction,  and  a 
supplemental  bill  was  filled  against  the  purchasers.  On  the  18th 
of  April,  1782,  the  causes  came  on  to  be  heard,  and  it  was 
ordered  by  consent  that  the  purchasers  should  pay  to  Mr.  and 
Mrs.  Gunthorpe  the  amount  of  the  legacies  of  £5000  and  £1000, 
and  that  the  legacies  should  be  assigned  to  trustees.  *  The  pur- 
chasers accordingly  paid  the  £6000  to  Mr.  and  Mrs.  Gunthorpe, 
and  Mr.  and  Mrs.  Gunthorpe  assigned  the  legacies  to  trustees. 
After  this  the  present  suit  of  Martin  v.  Hobson  was  instituted 
by  the  trustees,  to  whom  the  legacies  had  been  assigned,  against 
Hobson,  the  surviving  executor  of  John  Smith,  Casamajor,  the 
4041  *surviving  executor  of  Robert  Christian,  the  executors 
of  a  deceased  executor  of  Robert  Christian,  and  an  admini&ti*a- 
tor  €ui  litem  of  Matthew  Christian,  to  take  the  accounts  of  the 
partnership  and  to  have  the  legacies  paid  out  of  Robert  Chris- 
tian's share;  and  in  December,  1800,  a  decree  was  made  for 
taking  those  accounts. 

i  On  the  8th  of  November,  1804,  the  master  reported  thjft  the 
estate  of  Smith  was  indebted  to  the  partnership  more  than  the 
estate  of  Robert  Christian  was  by  the  sum  of  £5469,  so  that  upon 
payment  of  that  sum  to  Casamajor  out  of  the  partnership  pro- 
perty the  estates  would  be  on  an  equality,  and  would  be  enti- 
tled to  an  equal  division  of  the  residue  of  the  partnership 
property'. 

By  an  order  dated  the  16th  of  March,  1818,  it  was  ordered 
that  Casamajor  should  pay  into  court  £6388  to  the  credit  of  the 
cause,  "the  separate  account  of  Robert  Christian,"  that  the 
costs  should  be  taxed  and  paid  out  of  £13,432  consols  standing 
to  the  credit  of  the  cause,  and  that  the  residue  of  that  sum 
should  be  carried  over  to  the  separate  account  of  Robert  Chris- 
tian ;  and  an  inquiry  was  directed  as  to  debts  and  legacies  of 
Robert  Christian.  By  a  subsequent  order  in  1818  the  surTiv- 
ing  plaintiff  was  declared  entitled  to  be  paid  ihe  legacies  and 
interest  out  of  the  moneys  which  then  were  or  should  there- 
after be  standing  to  the  separate  account  of  Robert  Christian. 
The  fund  in  court,  after  payment  of  costs,  was  accordingly  ap- 

flied  in  payment  of  the  legacies,  leaving  a  balance  of  £316  due. 
n  1820,  Casamajor  having  died  indebted  to  the  estate,  his 
children  paid  into  court  in  the  cause  the  sum  of  £2364  in  re- 
spect of  what  was  due  from  him.  Out  of  this  sum  the  balance 
remaining  due  in  respect  of  the  legacies  was  paid,  and  by 
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an  order  made  in  1824  the  residue  was  invested  in  £2339  con- 
sols^ ^^  the  account  of  the  separate  estate  of  Eobert  Cliristian." 
The  existence  of  this  fund  was  forgotten  till  1860,  when  an 
arrear  of  dividends  amounting  to  £2096  had  accrued  upon  it. 

Some  of  the  respondents  then  presented  a  petition  praying 
for  a  division  of  the  fund,  on  the  supposition  that  it  passed 
under  the  gift  in  Mary  Christian's  will  to  Mrs.  Gunthorpe  for 
life  with  remainder  to  her  children.  The  petition  was  ad' 
journed  into  Chambers,  and  proceedings  went  on  at  great 
length  to  ascertain  the  parties  entitled,  before  any  certificate 
had  been  made  another  petition  was  presented,  by  which  the 
respondents  claimed  the  whole  '''fund  as  having  passed  [405 
under  the  residuary  gift  to  Mrs.  Gunthorpe.  In  July  1872,  a 
certificate  was  made  finding  who  were  the  parties  entitled  on 
either  view  of  the  construction  of  the  will,  and  on  the  29th  of 
Julv,  1872,  the  master  of  the  rolls  depided  that  the  respondents 
in  this  appeal  were  entitled  to  the  whole  fund.  This  appeal  wan 
presented  by  a  party  who  was  found  to  be  entitled  to  a  share  if 
the  fund  was  comprised  in  the  gift  to  Mrs.  Gunthorpe  for  life. 

Mr.  SouthgatCj  Q.C.,and  Mr.  Cadman  Jones,  for  the  appellant: 
We  contend  that  everything  which  the  testatrix  Mrs.  Christian 
had  a  present  right  to  receive,  and  which  could  only  come  to 
her  in  the  shape  of  money,  falls  within  the  description  of  "  sums 
of  money  due  and  owing  to  me."  This  was  money  which,  so 
far  as  appears,  came  out  of  the  assets  of  a  partnership,  and  there- 
fore never  could  have  come  to  her  but  as  money.  The  case  is 
stronger  than  Bainbridge  v.  Bawbridge  (*). 

Mr.  Boxburghy  Q.C.,  and  Mr.  CcUdecoUy  for  the  respondents : 
The  burden  of  proof  is  on  the  appellant  to  show  that  this  fund 
does  not  pass  under  the  residuary  gift.  To  do  this  he  must  make 
out  that  at  the  time  of  the  death  of  the  testatrix  it  came  under 
the  description  of  a  sum  of  money  owing  to  her.  For  anything 
that  appears  it  may  have  been  in  the  shape  of  leaseholds  or  real 
estate  at  that  time. 

Mr.  Cadman  Janes,  in  reply. 

Sir  "W.  M.  James,  L.J. :  In  this  case  the  burden  of  proof  lies 
on  the  appellant,  who  has  to  make  out  that  the  fund  in  dispute 
passed  under  the  gift  of  ^^  all  sum  and  sums  of  money  which 
Bball  be  due  and  owing  to  me  at  the  time  of  my  decease.'*  We 
know  nothing  further  than  this :  that  long  after  the  death  of  the 
testatrix  a  sum  of  money  came  in,  which  appears  to  have  arisen 
from  Bobert  Christian's  share  in  a  partnership  business ;  but 
we  knew  nothing  of  the  state  of  the  assets,  either  of  SoberC 
Christian  or  of  Matthew  Christian,  at  the  *time  of  the  [406 
death  of  the  testatrix.    Under  these  circumstances,  it  i»  not  made 
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out  to  our  satisfaction  that  this  was  a  sum  of  money  due  and 
owing  at  her  death.  In  Bainbridge  v.  Bainbridge  (^)  the  ratio  de- 
cidendi evidently  was,  that  the  estate  had  been  got  in  by  the  ex- 
ecutor so  as  to  constitute  a  debt  due  from  him. 

Sir  G.  Mellish,  L.J. :  I  am  of  the  same  opinion.  I  think  it 
very  likely  that  the  expression  "  sum  and  sums  of  money  due 
and  owing  to  me*'  would  be  held  to  extend  beyond  debts  pro- 
perly so-called,  and  might  include  all  sums  of  money  which 
there  was  a  present  right  to  receive,  though  the  administrations 
which  were  necessary  to  be  taken  out  betore  they  could  be  re- 
ceived had  not  been  taken  out.  But  in  order  to  come  within 
this  description  the  subject  must  be  something  which  at  the 
death  of  the  testatrix  could  be  described  as  a  sum  of  money. 
Here,  what  the  testatrix  had,  was  a  distributive  share  in  the 
residuary  personal  estate  of  the  son,  who  was  entitled  as  residuary 
legatee  to  the  residue  of  his  father's  estate,  including  the  father's 
share  in  the  assets  of  a  partnership.  These  assets,  tor  anything 
we  know  to  the  contrary,  may  at  the  death  of  the  testatrix  have 
consisted  of  real  estate,  and  we  do  not  think  that  her  interest  in 
the  moneys  arising  from  their  subsequent  sale  can  be  considered 
a  sum  of  money  due  and  owing  to  her  at  her  death. 

Solicitors:  Mr.  JEUerton;  Messrs.  Edvmnds  ^  Mayhew. 


[Law  Reports,  8  Chancery  Appeals,  407.] 
L.JJ.    Jan.  2d,  1878. 

407]  *-f'*  ^^  Harmony  and  Montague  Tin  and  Copper  Mining 

Company. 

SPARGO'S  CASE. 

Company — Subscriber  to  Memorandum — Paid-up  Sfiares — Payment  in  Cash-r' 

Companies  Act,  1867  (30  db  81  Vict,  e,  181),  s,  25. 

Any  bond  fide  transaction  between  a  company  and  a  shareholder  which,  if  the 
company  brought  an  action  against  him  for  calls,  would  support  a  plea  of  pay- 
ment, is  "  payment  in  cash  "  within  sect.  25  of  the  Companies  Act,  1867.  ^ 

S.  took  shares  in  a  company  formed  for  working  a  mine  which  he  sold  to  them. 
The  whole  nominal  amount  of  the  shares  was  immediately  payable,  as  was  also 
the  purchase-money  of  the  property.  It  was  agreed  between  S.  and  the  company 
that  he  should  be  credited  in  account  with  the  price  of  the  property,  and  debited 
with  the  amount  payable  on  his  shares ;  and  the  balance  of  the  account  thus  made 
out  was  shortly  afterwards  exactly  balanced  by  cash  payments  by  S. : 

Held  (reversmg  the  decision  of  the  vice  warden  of  the  Stannaries),  that  S.  mast 
be  considered  as  naving  paid  up  his  calls  in  cash. 

This  was  an  appeal  motion  by  Thomas  Spargo  from  an  order  of 
the  vice- warden  of  the  Stannaries  ordering  him  to  pay  to  the  regis- 
trar, as  liquidator  of  the  company,  £450,  the  amount  originally 
payable  inrespect  of  nine  shares  for  which  he  was  settled  on  the  list 
of  contributories,  and  ordering  him  to  pay  a  balance  alleged  to  be 
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due  from  him  in  respect  of  forty-two  other  shares  of  which  he  had 
been  the  holder,  but  which  he  had  long  since  disposed  of. 

Michell  and  Stephens  were  licensees  of  a  sett  for  twelve  months 
from  the  28th  of  January,  18.71,  with  the  right  at  any  time  within 
that  period  to  call  for  a  lease  for  twenty-one  years.  They  and 
Spargo  entered  into  arrangements  for  promoting  a  company  to 
work  this  mine,  and  determined  that  its  capital  should  be  .£3200, 
in  sixty-four  shares  of  £56  each ;  £16  per  share  to  go  for  working 
capital,  and  £34  per  share  for  the  purchase  of  the  mine,  treating 
it  as  worth  £2176.  A  company  for  that  purpose  was  accordingly 
registered  on  the  9th  of  March,  1871,  under  the  above  name. 
The  capital  was  stated  by  the  memorandum  of  association  to  be 
£3200,  in  sixty-four  shares  of  £50  each.  Spargo  subscribed  the 
memorandum  for  thirty-one  shares,  two  other  persons  for  two 
'''shares  each,  and  the  remaining  four  subscribers  for  one  [408 
share  each.    Neither  Michell  nor  Stephens  was  a  subscriber. 

On  the  16th  of  March,  1871,  a  meetiuff  was  held,  at  which 
all  the  seven  subscribers  were  present,  and  at  which  the  follow- 
ing resolutions  were  passed  unanimously :  *'  That  the  sum  of 
£2176  be  credited  Mr.  Thomas  Spargo  tor  the  lease,  &c.,  of  the 
property,  and  that  the  same  be  paid  out  of  the  share  capital  of 
the  company.  That  Mr.  T.  Spargo  be  and  is  hereby  appointed 
the  manager  of  the  company.  That  Mr.  P.  H.  Hearn  be  and  is 
hereby  appointed  the  secretary  to  the  company.  That  the  state- 
ment of  accounts  produced  to  this  meeting  be  allowed  and 
passed ;  balance  in  favor,  £989  lis.  6rf.  That  Mr.  Spargo,  as 
manager,  issue  certificates  for  shares  in  the  company  as  follows." 
Then  followed,  first,  the  names  of  the  seven  subscribers  to  the 
memorandum,  with  the  numbers  of  shares  for  which  they  had 
respectively  subscribed  it  set  against  their  respective  names ; 
ne^t,  the  names  of  three  persons  who  had  applied  for  shares, 
amounting  to  five  in  all ;  and  lastly,  the  name  of  Spargo,  with 
the  balance  of  twenty  shares  set  against  it.  From  the  account 
kept  in  the  books  of  the  company  it  appeared  that  all  the  shares 
except  Spargo's  were  fully  paid  up  in  cash  in  March,  1871. 
Spargo's  account  stood  as  follows  in  the  ledger  : 


1871.                  Dr.                £ 

». 

(f. 

1871. 

Cr.                £ 

9, 

d. 

Mar.    To   than    capital. 

Feb. 

16 

By  cash  ....        % 

10 

0 

81  shares,  signed 

28 

Ditto       ....      25 

0 

0 

for  in  mdam.     . .     1550 

0 

0 

Mar. 

8 

Ditto      ....        6 

18 

6 

Ditto   20  taken  at 

Purchase  of  lease 

meeting    ..      ..     1000 

0 

0 

ofniine      ..  2176 

0 

0 

Sept. 

Salaries  a/c    . .      68 

0 

0 

Sundry  charges      75 

0 

0 

Ang. 

5 

Cash      ..       ..150 

0 

0 

Sept. 

Ditto      .,      ..       51 

11 

0 

6 

£2550 

0 

0 

£2550 

0 

628  CHANCERY  APPEALS.  [L.  R 


I 


1873 

Spargo's  Case. 

• 

• 

L.JJ 

1871. 

£      8.    d. 

1871. 

£ 

B,    d. 

Nov. 

To  cash 

45    13    8 

Nov. 

By  rent  a/c     .  < 

.      87 

10    0 

Dec. 

Wages  due  at  mine 

25      0    0 

iSalaries  a/c    . . 

81 

10    0 

Dec. 

Kent  a/c 

4 

8    4 

- 

Salaries  a/c    . 

10 

10    0 

After  the  above  meeting  Sparse,  at  different  times,  disposed  of 
a  number  of  his  shares  at  a  premium.  A  Mr.  Riddell  took  twelve 
409]  *of  them  ill  August,  1871,  and  subsequently  acquired  six 
more  shares.  The  next  general  meeting  was  held  on  the  13th 
of  September,  when  Mr.  Jiiddell  and  three  other  persons  were 
elected  directors.  Part  of  the  minutes  was  as  follows :  "  Mr. 
Spargo  submitted  the  balance  sheet,  and  a  discussion  arose 
thereon  respecting  the  sum  of  £2176  charged  for  purchase  of 
the  lease,  which  it  appeared  had  not  yet  been  transferried  to  the 
company.  It  appeared,  also,  that  by  an  agreement  entered  into 
in  August  last,  between  Mr.  Spargo  and  Captains  Stephens  and 
MicheTl,  Mr.  Spargo  was  to  receive  one  half  that  sum  for  bring- 
ing out  the  company,  the  remainino;  half  to  bo  divided  equally 
between  Captains  Stephens  and  Micnell.  It  was  ultimately  pro- 
posed and  agreed  that  Mr.  Spargo  should  forthwith  pay  £543 
in  cash  and  execute  a  transfer  of  twenty  shares  to  the  company 
as  a  security  for  the  transfer  of  the  lease,  the  comparty  under- 
taking to  settle  with  Captains  Stephens  and  Michell  out  of  the 
said  money  and  shares,  and  to  pay  the  balance  in  new  shares  and 
money  to  Mr.  Spargo." 

Resolutions  were  then  passed  for  increasing  the  capital  of  the 
company  to  £10,000  by  the  issue  of  new  shares ;  and  rules  and 
regulations  were  adopted  in  the  place  of  those  in  Table  A.  to  the 
Companies  Act,  18t)2.  Spargo  handed  over  the  £S'43,  and 
transferred  shares,  according  to  the  arrangement  mentioned  in 
the  minute.  No  lease,  however,  was  ever  granted,  difficulties 
having  been  raised  as  to  its  form  on  the  part  of  the  leasees.  No 
new  shares  were  ever  issued  \xx  pursuance  of  the  resolutions  at 
the  September  meeting,  and  the  company  having  proved  a  fail- 
ure an  order  for  winding  it  up  was  obtained  on  the  2l8t  of  De- 
cember, 1871.  Spargo  was  placed  oh  the  list  of  contributories 
for  nine  shares,  being  all  that  were  standing  in  his  name  at  the 
commencement  of  the  winding  up. 

In  February,  J872,  the  registrar,  as  liquidator,  applied  for  an 
order  under  sect.  165  of  the  Companies  Act,  1862,  for  Spargo 
to  pay  into  court  £1633,  alleged  to  have  been  retained  by  him 
out  of  the  assets  of  the  company,  and  the  above  mentionea  sum 
of  £2176.  The  vice  warden  refused  the  application,  and  there 
was  no  appeal  from  his  decision.  The  registrar  then  applied 
410]  foi*  ^»  order  upon  Spargo  to  pay  *into  court  £450,  being 
£50  per  share  on  the  nine  shares  in  respect  of  which  he  was  on 
the  list  of  contributories;  and  also  to  pay  into  court  £893,  be^ 
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inff  the  balance  of  £60  per  share  on  the  forty-two  other  shares 
taken  by  Spargo,  after  deducting  £1207,  the  amount  of  the 
moneys  which  the  registrar  computed  to  have  been  paid  by 
Spargo  on  behalf  of  the  company.  The  vice  warden  made  the 
order  asked  for,  and  Spargo  appealed. 

Mr.  Roxburgh,  Q.C.,  and  Mr.  Woodroffe^  for  the  appellant: 
Spargo  can  only  be  made  liable  as  an  officer  of  the  company? 
who  has  misconducted  himself,  or  as  a  contributory.  An  at- 
t^pt  to  charge  him  on  the  former  ground  has  failed,  he  there- 
fore can  only  be  attacked  as  a  shareholder  past  or  present.  But 
the  case  cannot  be  dealt  with  on  the  former  ground,  for  no  list 
of  past  members  has  been  settled.  Then,  how  can  he  be  liable 
as  a  present  member  for  those  shares  with  which  he  has  parted, 
and  in  respect  of  which  other  persons  are  on  the  list  of  contri- 
butoriea  ?  [The  Lord  Justice  Mellish  :  It  appears  to  me  that 
you  must  show  your  shares  to  have  been  fully  paid  up.  When 
you  take  shares  you  become  bound  to  pay  cash  for  them.  If 
you  do  not  do  so,  and  the  company  nevertheless  registers  them 
m  your  name  as  fully  paid  up,  and  you  sell  them  to  bond  Jide 
holders  as  fully  paid  up  shares,  they  are  not  liable  to  pay  calls 
on  them;  but  how  is  your  original  liability  to  pay  got  rid  of?] 
They  were  fully  paid  np.  The  company  was  under  a  present 
obligation  to  pay  for  the  mine,  Spargo  under  a  present  obliga- 
tion to  pay  for  his  shares.  The  two  were  set  off,  and  if  Spargo 
had  been  sued  at  law  the  facts  would  have  supported  a  plea  of 
payment,  and  the  Companies  Act,  1867,  sect.  25,  is  satisfied : 
FoihergilVs  Qise  (*). 
[They  also  referred  to  Waterhouse  v.  Jamieson  (^.] 
Mr.  iVy,  Q.C.,  and  Mr.  Joseph  Dixon^  conirct:  We  contend 
that  under  the  act  of  1867  Spargo  is  liable  on  all  the  shares  he 
took,  no  memorandum  such  as  is  required  by  the.  *act  [411 
having  been  registered.  The  act  requires  that  if  there  be  no 
such  memorandum  the  shares  shall  be  paid  up  in  cash.  [The 
Lord  Justice  Mellish  :  In  FoihergilVs  Case  (*)  both  the  lord 
chancellor  and  I  thought  that  anything  which  would  support  a 
'  l»lea  of  payment  would  be  enough.]  we  cannot  say  that  what 
was  done  here  would  not  support  a  plea  of  payment ;  but  does 
it  amount  to  payment  in  cash  ?  If  it  does,  the  act  of  1867,  sect. 
25,  has  not  altered  the  law.  Cleland's  Case  (^)  shows  the  opin- 
ion of  Vice  Chancellor  Wickens,  that  the  cancellation  of  a 
debt  arising  from  the  sale  of  property  to  the  company  is  not 
enough.     The  case  is  substantially  one  of  shares  allotted  as  fully 

f)aid  up.    As  to  the  shares  in  respect  of  which  Spargo  was  no 
onger  on  the  register  at  the  commencement  of  the  winding  ap, 

(')  Ante,  p.  270.  (»)  Law  Rep.,  14  Eq.,  £87. 

(*)  Law  Rep.,  2  H.  L.  Sc.,  29. 
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it  is  true  that  he  cannot  be  called  upon  as  a  contributory,  but 
he  is  under  a  liability  to  the  company  for  not  having  paid  them 
up ;  and  under  the  Companies  Act,  1862,  s.  101,  when  a  per- 
son  is  on  the  list  as  a  contributory  the  court  has  jurisdiction  to 
settle  all  matters  depending  between  him  and  the  company : 
Slringer^s  Ca$e(^), 

Sir  W.  M.  tJAMEs,  L.J. :  I  am  of  opinion  in  this  case  that  the 
order  of  the  vice  warden  cannot  stand.  The  question  turus 
upon  what  is  the  true  intent  and  meaning  of  the  25th  section 
of  the  Companies  Act,  1867,  which  we  had  to  consider  very 
fully  in  FoihergiWs  Case  in  which  judgment  was  delivered 
yesterday  by  the  lord  chancellor  and  oureelves.  In  that  case 
no  doubt  it  was  not  necessary  for  us  to  lay  down  what  would 
amount  to  "  payment  in  cash,"  since  we  were  clearly  of  opinion 
that  there  had  not  been  any  payment  of  cash  or  anything  that 
could  be  called  a  payment  of  cash  in  that  particular  case,  out  it 
was  said  by  the  lord  chancellor,  and  we  entirely  concurred  with 
him,  that  it  could  not  be  right  to  put  any  construction  upon  that 
section  which  would  lead  to  such  an  absurd  and  unjustifiable 
result  as  this,  that  an  exchange  of  checks  would  not  be  payment 
412]  *i^  cash,  or  that  an  order  upon  a  banker  to  transfer  mo- 
ney from  the  account  of  a  man  to  the  account  of  a  company 
would  not  be  a  payment  in  cash.  In  truth,  it  appeared  to  me 
that  anything  which  amounted  to  what  would  be  in  law  suffi- 
cient evidence  to  support  a  plea  of  payment,  would  be  a  pay- 
ment in  cash  within  the  meaning  of  this  provision.  The  object 
of  the  section  was,  I  apprehend,  to  prevent  such  contracts  as 
had  been  before  the  court  in  PeUaWs  Gwc  (*),  and  Elkington's 
Case  (^,  in  which  a  man  was  to  take  shares,  and  to  pay  for  them 
by  supplying  goods  when  wanted.  It  was  considered  that  there 
was  mischief  in  collateral  contracts  of  that  kind,  which  deprived 
creditors  of  the  remedies  which  they  would  expect  to  have  against 

1)ei'sans  whose  names  they  saw  registered  on  the  list  of  shuro- 
lolders.  In  FoihergilVs  Case  (*),  the  bargain  in  effect  was  to 
give  paid  up  shares  in  satisfaction  of  the  money  which  was  to 
be  paid  for  other  shares.  But  if  a  transaction  resulted  in  this, 
that  there  was  on  the  one  side  a  bondjide  debt  payable  in  money 
at  once  for  the  purchase  of  property,  and  on  the  other  side  a 
bond  fdc  liability  to  pay  money  at  once  on  shares,  so  that  if 
bank  notes  had  been  handed  from  one  side  of  the  table  to  the 
other  in  pavment  of  calls,  they  might  legitimately  have  been 
handed  bacfc  in  payment  for  the  property,  it  did  iippear  to  me 
in  FothergiWs  Case^  and  does  appear  to  me  now,  that  this  act  of 
parliament  did  not  make  it  necessary  that  the  formality  should 

O  Law  Rep.,  4  CU..  475.  («)  Law  Rep..  2  Ch.,  5U. 

rt  LftW  Rep.,  2  Ch.,  527.  (*)  Ante,  p.  270. 
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be  gone  through  of  the  money  being  handed  over  and  taken 
back  again  ;  but  that  if  the  two  demands  are  set  off  against  each 
other  the  shares  hare  been  paid  for  in  cash.  If  it  came  to  this, 
that  there  was  a  debt  in  money  payable  immediately  by  the 
company  to  the  shareholders,  and  an  equal  debt  payable  im- 
mediately by  the  shareholders  to  the  company,  and  that  each 
was  accepted  in  full  payment  of  the  other,  the  company  could 
have  pleaded  payment  in  an  action  brought  against  them,  and 
the  shareholder  could  have  pleaded  payment  in  cash  in  a  cor- 
responding action  brought  by  the  company  against  him  for 
calls.  Supposing  the  transaction  to  be  an  honest  transaction, 
it  would  in  a  court  of  law  be  sufficient  evidence  in  support  of  a 
plea  of  payment  in  cash,  and  it  appears  to  me  that  it  is  sufficient 
♦for  this  court  sitting  in  a  winding-up  matter.  Of  course,  [413 
one  can  easily  conceive  that  the  thing  raiglit  have  been  a  mere 
sham,  or  evasion,  or  trick,  to  get  rid  of  the  effect  of  the  act  of 
parliament,  but  any. suggestion  of  sham,  or  fraud,  or  deceit 
seems  to  be  entirely  out  of  the  question  in  this  case,  because 
everybody  in  the  company  knew  of  the  transaction ;  every  share- 
holder of  the  company  was  present,  and  was  a  party  to  the  re- 
solution ;  there  was  no  deceit  practiced  on  any  creditor,  nor  was 
there  any  registration  of  these  shares,  except  as  shares  paid  up. 
This  seems  to  me  to  dispose  of  the  case.  It  was  argued,  how- 
ever, that  the  payment  by  the  company  was  made  for  a  consi- 
deration which  has  absolutely  failed.  If  however  the  payment 
was  made,  the  subsequent  failure  of  the  consideration  could  not 
prevent  its  being  a  payment,  nor  prevent  its  repayment  by  e 
shareholders  from  being  a  payment  in  full  of  the  shares,  though 
there  might  be  an  action  or  a  bill  by  the  company  either  for  the 
return  of  the  money  or  for  damages,  in  case  there  was  a  subse- 
quent failure  to  do  something  in  respect  of  the  property.  But 
I  see  no  trace  whatever,  no  shadow  of  anything  like  what  may 
be  called  a  failure  of  consideration.  What  the  parties  were 
dealing  with  was  a  license  or  sett  for  a  year,  with  a  right  to  get 
a  license  or  sett  for  twenty^-one  years.  That  was  the  property 
which  the  parties  undertook  to  deal  with.  The  company,  with 
knowledge  of  all  this,  not  pnly  paid  the  £2176,  in  the  manner 
which  appears,  to  the  appellant,  but  afterwards  made  arrange- 
ments with  him  for  satisfying  the  two  other  persons  who  were 
interested  with  him  for  their  proportion  of  the  property.  After 
this  disputes  arose,  not  between  this  gentleman  and  themselves, 
but  between  the  intending  lessors  and  themselves ;  not  as  to 
the  right  of  one  to  have  the  lease  and  the  obligation  of  the  other 
to  grant  a  ]ease,but  as  to  what  would  be  the  proper  conveyanc- 
ing language  in  which  that  lease  was  to  be  expressed,  tt  ap- 
pears to  me  that  it  would  be  an  abuse  of  language  to  say  that 
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there  was  anything  like  a  failure  of  consideration  on  the  part 
of  Mr.  Spargo,  which  is  to  entitle  the  company  to  treat  that 
payment  as  a  payment  never  made,  and  to  insist  that  the  shares 
remain  unpaid  to  this  day.  This  applies  to  the  forty-two  shares 
as  well  as  the  nine  shares.  Therefore,  it  is  not  necessary  to  dis- 
cuss the  question  as  to  what  we  might  do  under  the  101st  sec- 
414]  tion,  if  this  ♦were  a  case  where  Mr.  Spargo  had  not  paid 
up  his  shares,  but  they  had  been  so  dealt  with  that  as  between 
the  company  and  the  present  holders  they  must  be  treated  as 
paid  up.  I  am  of  opinion  that  the  order  of  the  vice-warden 
ought  to  be  discharged  with  costs  of  the  proceedings  iu  the 
vice-warden's  Court. 

Sir  Q-.  Mbllish,  L.J. :  I  am  of  the  same  opinion.  I  gave  my 
opinion  in  FothergUVs  Case  (^)  yesterday,  on  the  proper  construc- 
tion of  the  25th  section  of  the  act  of  1867.  I  then  stated,  that 
in  my  opinion,  if  the  circumstances  relied  on  would  in  an  action 
for  the  money  due  upon  shares  be  evidence  only  in  support  of 
a  plea  of  accord  and  satisfaction,  this  section  would  prevent 
their  being  a  good  defense;  but  that  if  they  would  support  a 
plea  of  payment,  then  the  25th  section  did  not  prevent  their 
being  a  good  defense.  In  the  present  case,  I  am  of  opinion 
that  if  an  action  were  brought  at  law  for  the  amount  originally 
payable  on  these  shares,  there  would  be  a  valid  defense,  under 
a  plea  of  payment.  Nothing  is  clearer  than  that  if  parties  ac- 
count with  each  other,  and  sums  are  stated  to  be  due  on  one  side, 
and  sums  to  an  equal  amount  due  on  the  other  side  ou  that  ac- 
count, and  those  accounts  are  settled  by  both  parties,  it  is  exactly 
the  same  thing  as  if  the  sums  due  on  both  sides  had  been  paia. 
Indeed,  it  is  a  general  rule  of  law,  that  in  every  case  where  a 
transaction  resolves  itself  into  paying  money  by  A  to  B,  and 
then  handing  \i  back  again  by  B  to  A,  if  the  parties  meet  to- 
gether and  agree  to  set  one  demand  against  the  other,  they  need 
not  go  through  the  form  and  ceremony  of  handing  the  money 
backwards  and  forwards. 

Solicitors :  Messrs.  Kimber  ^  Lee;  Messrs.  Gregory^  RowcliffeSj 
^  Hawle. 

[Law  Reports,  8  Chancery  Appeals,  415.] 
L.JJ.    Feb.  32, 1873. 

415]  *-^w  re  Howarth. 

Infant — Maintenance — FreeJujild  Estate, 

On  an  application  bj  an  infant  for  maintenance,  tlie  court  has  jiirifidiction,  with- 
out suit,  to  charjife  the  expenses  of  his  past  maintenance  and  the  costs  of  the  appll 
cation  on  the  corpus  of  a  freehold  estate  to  which  he  is  entitled  in  fee. 

0)  Ante,  p.  270. 
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This  was  a  petition  in  the  Court  of  Chancery  of  Lancaster, 
which,  by  leave  of  the  vice  chancellor,  was  mentioned  to  the 
lords  justices.  Thomas  Howarth,  by  will  dated  the  25th  of 
October,  1868,  after  providing  for  payment  of  his  debts  and  giv- 
ing certain  legacies,  gave  and  bequeathed  to  James  Howarth  and 
his  heirs  two  freehold  farms  upon  trust  during  the  term  of  ten 
years  to  apply  the  rents  in  manner  therein  mentioned,  and  after 
the  expiration  of  that  term  upon  trust  for  Reuben  Howarth  for 
life,  and  after  his  decease  upon  trust  for  the  eldest  son  of  Reu- 
ben Howarth  living  at  Reuben  Howarth's  decease,  his  heirs  and 
assigns.  The  testator  died  in  February,  1857.  Reuben  How- 
arth died  in  1869,  leaving  the  petitioner,  John  Thomas  Howarth, 
his  only  surviving  son,  who  was  born  in  August,  1857.  The 
two  farms  produced  a  rent  of  £60  a  year.  James  Howarth  re- 
ceived the  rents  till  August,  1872,  when  he  died  insolvent,  ow- 
ing a  considerable  balance  in  respect  of  the  rents. 

John  Thomas  Howarth  presented  his  petition  "  In  the  matter 
of  J.  T.  Howarth,  an  infant,"  stating  the  above  facts,  and  that 
the  petitioner  had  no  property  except  the  above  two  farms ;  that 
the  petitioner  lived  with  his  mother  and  worked  as  a  weaver, 
earning  about  12*.  a  week,  by  means  of  which  and  the  earnings 
of  his  mother  as  a  washerwoman  they  were  maintained ;  that 
the.petitioner  had  no  duly  constituted  guardian  ;  that  Thomas 
Howarth  was  the  heir-at-law  of  James  Howarth,  but  that  the 
petitioner  was  advised  that  under  the  will  the  legal  estate  in  the 
farms  was  vested  in  himself.  The  petition  prayed  that  the  peti- 
tioner's mother  or  some  other  proper  person  might  be  appointed 
guardian  of  his  person  and  estate  and  receiver  of  the  rents  and 
profits  of  his  estate  during  his  *minority,  and  that  a  pro-  [416 
per  allowance  might  be  made  for  the  petitioner's  past  and  future 
maintenance.  It  appeared  from  the  evidence  that  the  petitioner 
was  in  very  delicate  health,  so  that  his  working  as  a  weaver 
was  highly  injurious  to  him.  The  vice  chancellor  on  the  27th 
of  November,  1872,  referred  it  to  the  reffistrar  to  approve  of  a 
guardian  and  receiver,  and  to  inquire  of  what  his  fortune  con- 
sisted, and  who  had  maintained  him  since  his  father's  death,  and 
^what  would  be  proper  to  be  allowed  for  his  maintenance  and 
education  from  any  and  what  time  past  and  for  the  time  to 
come  during  his  minority,  and  out  of  what  fund  such  allowance 
ought  to  be  made.  The  registrar  on  the  28th  of  January,  1873, 
certified  his  approval  of  guardians  and  a  receiver,  and  certified 
that  the  petitioner's  fortune  consisted  only  of  the  two  farms, 
that  the  petitioner's  mother  had  maintained  the  petitioner  since 
his  father's  death,  and  that  £20  should  be  allowed  her  for  past 
maintenance,  such  sum  to  be  raised  out  of  or  charged  upon  the 
corpus  of  the  petitioner's  property,  and  that  it  would  be  proper 
5  Emq.  Bep.]  80 
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that  the  whole  net  rents  should  be  allowed  for  the  next  two  years 
for  the  maintenance  of  the  petitioner,  after  keeping  down  the 
interest  on  any  sum  which  the  court  should  think  ht  to  charge 
jpon  or  direct  to  be  raised  out  of  the  property  in  respect  of  the 
said  sum  of  £20  or  the  costs  of  this  matter.  On  the  petition 
coming  on  again  the  vice  chancellor  was  of  opinion  that  an  ord<rr 
carryiuginto  effect  the  recommendations  of  the  certificate  would 
be  for  the  infant's  benefit,  but,  doubting  his  jurisdiction  to  make 
it,  desired  that  the  matter  might  be  mentioned  to  the  lords  jus- 
tices, expressing  his  readiness  to  make  the  order  if  their  lord- 
ships were  of  opinion  that  he  had  jurisdiction  ('). 
417]     *Mr.  J.  ./^-  Lake,  for  the  petitioner,  referred  to  Marhw 

(')  1873.  Feb.  18.  Mr.  LrrrLE,  V .C. :  I  can  rely  in  making  the  order  desired  ; 
Tlii9  was  an  application  for  maintenance  while,  on  the  other  hand,  the  modem 
liT  a  male  infant  entitled  in  fee  under  cases,  and  especially  Cahert  v.  Qodfrey 
tile  trusts  of.  a  will  to  a  real  esUte  pro-  (6  Beav.,  97),  Wood  v.  PaUe»m  (10  Beav., 
ducing^  an  income  of  £60  per  annum,  and  541),  and  FHdd  v.  liaare  (19  Bear.,  176 ; 
who  is  nearl  V  sixteen  years  of  age* and  in  7  D.M.  &  G.,  691)  are  strong  authorities 
delicate  health.    The  infant  possesses  no  to  show  the  absolute  want  of  j  urisdiction 
available  means  except  this  estate  and  in  the  court  to  bind  an  infant's  real  es- 
the  future  income  of  it.    The  proposal  tate  by  its  order,  whether  the  interest 
laid  before  me  upon  foot  of  the  registrar's  be  a  legal  or  an  equitable  one,  and  how- 
report  was  that  the  costs  of  the  applica-  ever  advantageous  to  the  infant  may  be 
tion,  and  a  sum  of  £30  to  be  allowed  to  the  object  sought  to   be  carried  into 
the  infant's  mother  for  past  maintenance,  effect  by  the  order.    Now,  feeling  as  I 
should   be  raised  by  a  mortgage   or  do  that  the  interest  of  the  infant  would 
charge  upon  the  estate,  and  that,  sub-  be  best  consulted  by  the  order  sought 
ject  thereto,  the  future  income  of  the  for  being  made,  I  should  be  very  glad 
estate,  after  paying  the  interest  on  the  if  I  could  be  placed  in  a  position  in  which 
charge,  should  be  allowed  for  the  in-  I  could  witn  propriety  make  the  order, 
fant's  future  maintenance.    I  was  and  But  I  cannot  merely  upon  my  own  au- 
am  satisfied  that  it  would  be  proper  and  thority  deviate  from  what  I  consider  to- 
beneficial  to  the  infant  that  this  appli-  be  the  uniform  course  of  the  court  upon 
cation  should  be  granted,  but  I  doubted  a  subject  which  must  very  frequently 
the  power  of  the  court  to  make  any  order  have  called  for  consideration.    For  it  is 
binding  the  eorptM  of  the  property  by  manifest  that  cases  of  infants  in  want  of 
the   proposed   charge,   and    1  further  maintenance  succeeding  to  small  real 
doubted  whether,  supposing  the  court  estates  or  shares  of  real  estates  must  be 
would  have  had  power  to  make  such  an  of  almost  every  day  occurrence,  and  one 
order  in  a  suit  to  execute  the  trusts  of  would  therefore  expect  to  find  that  if 
the  will  under  which  the  infant  derives  the  i urisdiction  existed  in  the  court  to 
title,  it  could  make  the  order  upon  a  mere  apply  the  corpus  of  real  estate  for  main- 
petition  for  maintenance.    I  nave  i  een  tenance  there  would  be  no  difficulty  in 
referred  to  the  cases  of  Mariow  ▼.  Pit-  producing  any  number  of  precedents 
fiUd  (1  P.  Wms.,  559),  and  Fenttman  v.  of  orders  to  that  effect.    At  the  sam^ 
jF'ontifnan  (18  8im.,  171)  in  support  of  tbe  time,  if  the  infant's  advisers  are  still  of 
application.    Those  were  both  decisions  opinion  that  it  is  within  the  competency 
in  suits  to  execute  the  trusts  of  wills  ;  of  the  court  to  grant  their  application,  I 
and,  besides  that  distinction,  the  several  will  very  willingly  consent  that  the  sub> 
states  of  facts  involved  in  those  cases  ject  be  mentioned   to   the   Court   of 
wert  very  materially  different  from  those  Appeal ,  witliout  the  expense  of  an  appeal 
in  the  present  case.  The  esse  of  NotUey  being  incurred ;  and  if  their  lordsnips 
V.  Palmer  (11  Jur.  (N.S.)  968),  was  also  shall  intimate  their  opinion  to  be  thai 
mentioned,  but  this  case  appears  to  me  the  order  desired  may  be  made  upott 
to  have  no  application.    And  no  pre-  this  petition,  I  will  at  once  make  it* 
eedent  has  been  produced  upon  which 
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V,  PUfield  0) ;  Jenner  v.  Morris  (^ ;  Fentiman  v.  Fmtiman  (^)  y 
Noiiley  v.  Palmer  (*) ;  In  re  Allen  (*). 

♦Sir  W.M.  James,  L.J. :  I  am  of  opinion  that  there  is  [418 
-jurisdiction  to  make  au  order  foi*  charging  the  corpus  of  the 
estate.  We  can  only  give  an  opinion,  for  tne  person  on  whom 
the  estate  will  descend  as  heir  if  the  petitioner  should  die 
under  twenty-one  not  being  before  the  court,  no  order  can  be 
made  by  which  he  will  be  bound.  It  is  certainly  for  the  benefit 
of  infants  who  have  no  means  of  maintenance  besides  the  rents 
of  freehold  estate  that  the  court  should  have  jurisdiction  to 
relieve  theni  from  the  difficulties  incident  to  that  position.  I 
apprehend  that  here  if  the  mother  were  to  sue  the  petitioner  for 
necessaries  supplied  to  him,  a  judgment  might  be  obtained  by 
which  his  inheritance  would  be  bound,  and  the  order  asked  for 
substantially  comes  to  the  same  thing.  The  cases  of  Fentivian 
V.  Fentiman  and  In  re  Allen  are  in  point,  and  following  them,  I 
am  of  opinion  that  there  is  jurisdiction  to  make  an  order  charg- 
ing the  inheritance  with  the  past  maintenance  and  costs. 

Sir  Q.  Mbllish,  L.J.,  concurred  ("). 

Solicitor  for  the  petitioner :  Mr.  Tnvor-Roper,  Rochdale. 

Q)  1  P.  Wins.,  559.*  as  lie  sLaH  approve,  with  Lis  opiDion 

VO  3  D.  F.  &  J.»  45.  thereon,  to  the  court,  and  after  the  said 

(")  18  Sim.,  171.  master  shaU  have  made  his  report  such 

(«)  11  Jar.  (N.S.).  008.  further  order  shall  be  made  as  shall  be 

(•)  "  In  the  matter  of  J.  T.  R,  Allen,  just." 

an  infant"  (V.  C.  K  8  March,  1850;        (")  See  1  Eng.  Rep.,  426  note ;  3  En^. 

Keff.  Lib.  1849,  A.,  f.  760).    On  petition  Rep.,  725,  note.    G,  the  guardian  of  two 

of  the  infant  and  his  mother  Eliiabeth  of  his  children,  maintained  and  educated 

Allen,  widow,  it  was  referred  to  the  them  at  his  own  expense,  makinir  no  * 

master  to  inqi:dre  and  state '*  whether  it  charge  against  them  therefor.    'When 

will  be  fit  and  proper  that  anj  and  he  died  his  estate  was  ample  to  pay  his 

what  sum  should  be  raised  by  way  of  debts  but  in  consequence  of  subsequent 

charge  upon  the  freehold  and  leasehold  losses  it  became  insufficient.    His  credi- 

property  devised  and  bequeathed  by  J.  tors   claimed  the  children  should  be 

&.  Allen,  the  father  of  the  petitioner  J.  charged,  in  the  guardianship  account. 

T.  R.  Allen,  to  the  petitioner  Elizabeth  with  the  expenses  of  their  maintenance 

Allen,  with  remainder  to  the  petitioner  and  education.    Held  they   were   not 

J.  T.  R.  Allen,  as  in  the  said  will  men-  liable  therefor.     OrijfUh  v.  Birdy  22 

tioned,  or  either  of  the  said  properties,  Gratt.,  73. 

for  the  purpose  of  discharging  the  debt        In  general  a  father  is  bound  to  support 

of  £150  incurred  as  in  the  petition  men-  his  infiEint  children,  and  is  not  entitled  to 

tioned,  for  the  education  of  the  petitioner  have  the  income  of  their  estate  appro- 

J.  T.  R.  AUen,  and  providing  for  the  priated  for  their  support  .without   an 

education  of  the  petitioner  during  his  order  of  some  proper  court,  baaed  upon 

minority  in  such  manner  as  shall  qualify  his  inability  to  support  them  properly, 

him  for  the  profession  of  a  barrister  at  Nor  is  he  entitled  to  the  whole  of  the 

law,  and  for  the  costs  of  this  application  income  of  his  child's   estate,  on   the 

and  the  costs  of  raising  such  sum  ;  and  ground  that  it  is  necessary  to  enable  him 

if  the  said  master  sliall  find  that  any  sum  to  support  and  maintain  an  establish- 

is  fit  and  proper  to  be  so  raised  for  such  ment  suitable  for  such  child  as  a  member 

purpose,  tnen  he  is  ta  be  at  liberty  to  of  his  family.    Where  the  executor  has 

receive  proposals  for  raising  the  said  paid  ever  the  whole  income,  in  such  case, 

0am,  and  he  \b  to  state  the  same,  or  such  to  the  father,  such  payment  will  not  be 
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confirmed,  even  if  made  in  ipood  fiuth.  and  the  use  ot  his  homestead  and  other 

McKnight*9  Executors  ▼.  Walsh,  23  N.  real  estate  durinAr  her  widowhood ;  she 

J.  Eq.,  137.  married  again  and  claimed  to  be  paid 

It  is  in  the  discretion  of  tlie  court,  in  for  tlie  past  maintenance  of  the  testalor's 

view  of  all  the  circumstances,  whether  children  from  the  time  of  his  death,  out 

to  allow  for  past  maintenance  out  of  the  of  the  corpus  of  the  estate  devised  to 

corpus  of  an  infant's  estate  not  intended  them  at  twenty-one  and  otherwise.  The 

by  a  testator  to  be  so  applied.  A  farmer,  court  refused  to  allow  the  claim.    Md- 

bvhiswill,^ve  to  his  widow  goods  and  wards  v.   Durgen,    19   Grant,    Upper 

chattels  abeoluteljr ;  also  an  annuity  ;  Canada  Chy.  Hep.,  101. 


[Law  Reports,  8  Chancery  Appeals,  419.] 
L.C.  and  L.J J.    Jan.  27. 1873. 

419]  *Wbbb  V.  Sadler. 

[1870  W.  154.] 

Power  of  Appointment— Inv(Uid  exercise  <tf  Power — Extent  oflntalidity — Power 
of  Appointment  over  realty — Conversion — 0\ft  to  the  executors  or  Administrators 
of  A,— Persona  DedgnaUB, 

Husband  and  wife,  having,  under  their  marriage  settlement,  a  Joint  power  of 
appointment  over  personalty  in  favor  of  the  children  of  the  marnage,  of  whom 
there  were  three  survivors,  appointed  one-third  of  the  fund  to  trustees  upon  such 
trusts  as  H  (one  of  the  sons)  by  deed,  executed  with  the  consent  of  the  father 
during  his  life,  and  after  his  death  with  the  consent  of  the  trustees  of  his  will,  or  by 
will,  should  appoint ;  and  in  default  of  such  appointment,  upon  trust  for  H  for  life, 
or  until  bankruptcy  or  alignment  (such  bankruptcy  or  assignment  being  limited  to 
twenty-one  years  after  the  death  of  his  surviving  parent) ;  and  after  H's  death,  upon 
trust  for  his  executors  or  administrators,  as  part  of  his  personal  estate  ;  but  if  such 
interest  should  be  previously  determined,  then  upon  the  trusts  therein  mentioned : 

HM,  that  the  appointment  to  such  uses  as  H  should  appoint,  with  consent  of 
the  trustees,  was  void,  but  that  the  limitation  over  in  default  of  appointment  by 
H  was  valid,  and  gave  H  an  absolute  interest  in  the  share,  subject  to  the  con- 
tingency of  his  committing  a  forfeiture  within  the  prescribed  penod. 

Husband  and  wife  had  a  joint  power  of  appointment  over  rud  estate  among  the 
children  of  the  marriage  for  such  estates  and  interests,  and  in  such  manner  as  they 
should  think  fit.  In  default  of  and  subject  to  such  appointment  the  estate  was  to 
lie  held,  subject  to  the  parents'  life  interest,  in  trust  for  all  the  children  to  whom 
no  share  had  been  appointed,  to  vest  in  them  at  twenty-one  or  marriage.  The 
settlement  contained  a  power  of  sale  and  exchange,  but  no  trust  for  absolute  sale. 

The  husband  and  wire  appointed  two-fourths  to  H  and  another  of  their  children, 
the  appointment  to  Q  being  in  the  same  terms  as  that  of  the  personalty,  and  dfv 
clared  that  the  shares  of  anv  person  interested  in  the  capital  arifung  from  any  sale 
under  the  settlement  should  be  of  the  quality  of  personal  estate : 

Held,  Uiat  the  appointers  had  power  to  ^x>n  vert  the  real  into  personal  estate,  and 
that  H  took  an  absolute  interest  in  his  share  subject  to  the  same  contingency  as 
in  the  case  of  the  personalty. 

Order  oi  Bacon,  V.C,  varied. 

« 

This  was  aa  appeal  from  a  decision  of  Vice-Chancellor 
Bacon  (*).  By  one  of  two  settlements  dated  the  13tli  of  No- 
vember, 1821,  executed  prior  to  the  marriage  of  George  Steb- 
420]  bii^j?  Sadler  and  '^'Louisa  Firmin,  certain  personal  estate, 
the  property  of  the  intended  wife,  was  settled  upon  trusts  for 
the  benefit  of  the  wife  for  life  for  her  separate  use,  with  re- 

(0  Law  Rep.,  14  Eq.,  5."^. 
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mainder  to  the  husband  for  life,  with  remainder  to  the  children 
of  the  marriage  as  the  husband  and  wife  should  jointly,  or  as 
the  survivor  sriotild  by  deed  or  will  appoint,  and  in  default  of 
appointment  for  all  the  children  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain  twenty-one  or 
marry,  in  equal  shares,  assignable  to  such  children  at  the 
respective  ages  or  titnes  aforesaid.  This  settlement  contained 
no  hotchpot  clause.  By  the  other  of  the  two  settlements  cer- 
tain real  estates,  the  property  of  the  intended  husband,  were 
conveyed  to  trustees  and  their  heirs  from  and  after  the  deter- 
mination of  the  life  estates  of  the  husband  and  wife,  to  the  use 
of  all  and  every,  or  such  one  or  more  exclusively,  of  the  other 
or  others  of  the  children  of  the  marriage,  or  the  issue  of.  any 
such  child  or  children,  either  entirely  or  in  such  parts,  shares, 
and  proportions,  at  such  age,  or  respective  ages,  days,  or  times, 
for  such  estates,  rights,'  and  interest,  and  subject  to  such 
powers,  provisoes,  conditions,  and  limitations  over  (such  powere, 
provisoes,  conditions,  and  limitations  being  for  the  benefit  of 
all  and  every,  or  some  -one  or  more  of  the  said  children  or 
grandchildren),  and  in  such  manner  as  the  husband  ahd  wife 
during  their  joint  lives,  or  the  husband  after  the  death  of  his 
wife,  should  appoint,  and  in  default  of  appointment  in  trust  for 
all  and  every  such  child  and  children  of  the  marriage  to  whom 
or  for  whose  benefit  no  pftrt  or  share  of  or  in  the  said  premises 
should  have  been  appointed  as  aforesaid,  in  equal  shares  as 
tenants  in  common,  to  vest  at  twentyone  or  marriage.  The 
settlement  contained  the  usual  powers  of  sale  and  exchange 
with  trusts  for  the  reinvestment  of  the  proceeds  in  laud  to 
be  settled  to  the  same  uses ;  but  there  were  no  trusts  for  abso- 
lute sale.  On  the  same  day  G.  S.  Sadler  executed  a  bond,  con- 
ditioned to  be  void  on  payment  by  his  heirs,  executors,  or 
administrators,  within  one  year  after  his  decease,  to  the  trustees 
of  the  said  settlement  of  £2000,  to  be  applied  by  them  accord- 
ing to  the  trusts  of  that  settlement. 

There  were  Issue  of  the  marriagfe  four  children  :  George 
Thomas,  Harcourt,  Clara  Sophia,  and  Henry  Robert  Sadler. 

♦Harcourt  Sadler  attained  twenty-one,  and  died  on  the  t|421 
5th  of  April,  1852,  intestate,  leaving  his  father,  G.  S.  Sadler, 
his  heir-at-law.  Oti  the  1st  of  May,  1852,  G.  S,  Sadler  and  his 
wife  appointed  oYie-third  of  the  funds  contain  ed  in  the  first  settle- 
ment, subject  to  their  own  life  estates,  to  George  Thomas  Sadler 
absolutely;  and  on  the  Ist  of  June,  1856,  they  appointed,  in 
like  manner,  another  third  part  of  the  same  funds  for  the  benefit 
of  Clara  Sophia  Sadler,  who  shortly  afterwards  married  John 
'Weir,  when  her  share  was  settled.  By  a  deed  poll  dated  the 
19th  of  December,  1869,  G.  S.  Sadler  and  Louisa  his  wife  ap- 
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pointed  the  remaining  one-third  of  the  personalty  after  their 
own  deaths  to  trustees  upon  trust  to  raise  £1500  and  interest 
upon  certain  trusts,  and  to  stand  possessed  of  the  residue  upon 
such  trusts  as  Henry  Robert  Sadler  at  any  time  should  by  deed 
to  be  duly  executed  by  him,  but  nevertheless  with  the  consent 
in  writing  of  the  said  G.  S.  Sadler,  during  his  life,  and  after  Ins 
(..ecease  with  the  like  consent  of  the  persons  or  person  who  for 
the  time  being  should  be  the  acting  trustees  or  trustee  under 
any  last  will  and  testament  of  G.  S.  Sadler,  and  whether  therein 
named,  or  to  be  appointed  under  any  power  therein,  or  by  the 
Court  of  Chancery  or  other  competent  authority,  and  which 
consent,  either  by  the  said  G.  S.  Sadler  or  by  the  other  person 
or  persons  thereinbefore  referred  to  in  that  behalf,  should  be 
testified  by  his  or  their  signature  of  the  deed  or  deeds  by  wliich 
any  such  appointment  or  appointments  should  be  made,  or  as 
the  said  H.  E.  Sadler,  if  his  life  interest  under  the  next  suc- 
ceeding trust  should  not  have  determined  during  his  life  under 
or  by  virtue  of  the  provisions  in  that  behalf  tliereinafter  con- 
tained, but  not  otherwise,  should  by. his  will,  or  any  codicil 
thereto,  limit  or  appoint;  and  in  default  of  and  subject  to  any 
such  limitation  or  appointment,  then  in  trust  to  pay  the  income 
to  H.  R.  Sadler  during  his  life,  or  until  his  interest  under  the 
present  trusts  should  sooner  determine  under  and  by  virtue  of 
the  provision  thereinafter  contained ;  and  from  and  after  his 
decease  (if  and  provided  that  his  interest  under  the  last  pre* 
ceding  trust  should  not  have  determined  under  and  by  virtue 
of  the  provision  in  that  behalf  the  rein  contained),  then  subject 
as  aforesaid,  and  in  default  of  any  limitation  or  appointment, 
422]  upon  trust  for  his  executors  or  administratora  as  *part 
of  his  personal  estate;  but  if  such  interest  should  have  deter- 
mined, then  subject  as  aforesaid,  and  in  default  of  any  such  limi- 
tation or  appointment,  upon  the  like  trusts  as  would  have  af- 
fected the  residue  of  the  same  third  share,  if  the  same  had  been 
duly  appointed  in  favor  of  H,  R.  Sadler  only  during  his  life,  or 
until  the  period  of  such  determination :  Provided  always  that 
if  H.  R.  Sadler,  at  any  time  during  the  lives  or  life  of  G.  S.  Sadler 
and  Louisa  his  wife,  or  the  survivor  t)f  them,  or  during  the  period 
of  twenty-one  years  next  after  the  decease  of  such  survivor^ 
should  be  declared  bankrupt',  or  take  the  benefit  of  any  Insol- 
vent Debtors  Act,  or  assign,  alien,  charge,  or  in  any  manner  en- 
cumber or  aflfect  the  income  thereinbefore  directed  to  be  paid 
to  him  after  the  decease  of  G.  S.  Sadler  and  Louisa  his  wife,  the 
trust  thereinbefore  declared  for  his  benefit  during  his  life  should 
absolutely  cease,  and  thenceforth  during  his  life  the  same  income 
should  be  held  in  trust  for  andpaid  to  the  persons  to  whom  the 
same  would  be  payable  if  H.  R.  Sadler  were  then  dead«    By 
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another  deed-poll  dated  the  same  19th  of  Decemher,  1859, 0.  S. 
Sadler  and  Louisa  his  wife  appointed  two-fourths  of  the  real 
estate  comprised  in  the  second  indenture  of  settlement,  subject 
to  their  own  life  interest,  in  favor  of  Mrs.  Weir  and  H,  R.  Sadler 
respectively.  The  trusts  in  favor  of  H,  R,  Sadler  were  the 
same  as  those  in  the  last  mentioned  deed  of  appointment ;  and 
after  his  death,  and  in  default  of  and  subject  to  appointment 
by  him,  or  such  determination  of  his  estate  by  bankruptcy  or 
alienation,  the  trust  was  declared  to  be  for  his  executors  or  ad- 
ministrators as  part  of  his  personal  estate.  And  it  was  thereby 
declared  that  the  shares  and  interests  of  the  persons  beneficially 
interested  in  the  capital  or  principal  moneys  arising  from  any 
sale,  under  the  powers  contained  in  the  samelndenture  of  settle- 
ment should  be  of  the  quality  of  personal  and  not  real  estate, 
and  that  the  same  moneys  should  not  be  invested  in  the  pur- 
chase of  real  estate. 

On  the  14th  of  January,  1866,  George  Thomas  Sadler  died 
intestate,  leaving  a  widow  and  several  children,  sons  and  daugh- 
ters, two  of  whom  had  attained  twenty-one.  In  the  course  of 
the  year  1866,  at  the  request  of  G.  S.  Sadler  and  his  wife,  the 
real  estates  were  sold  under  the  powers  of  sale  contained  in  the 
second  settlement  *G.  S.  Sadler  died  in  1869,  and  his  [423 
wife  died  in  1870. 

The  bill  was  filed  for  the  purpose  of  ascertaining  the  rights  of 
the  parties  interested  under  the  two  indentures  of  settlement, 
and  amongst  the  questions  in  dispute  were  the  following :  First, 
whether  the  powers  given  by  the  deeds  of  the  19th  of  December, 
1859,  to  H.  R.  Sadler,  to  appoint  by  deed,  with  the  consents 
therein  mentioned,  or  by  will,  if  he  should  not  previously  have 
committed  a  forfeiture,  were  valid ;  and  whether,  if  such  powers 
were  invalid,  the  limitations  in  default  of  appointment  failed 
also';  and  secondly,  whether  the  declaration  in  the  second  deed^ 
of  appointment  of  the  19th  of  December,  1859,  that  the  proceeds 
of  the  real  estate  should  be  of  the  quality  of  personal  estate 
was  binding  as  against  the  heir-at-law  of  Harcourt  Sadler.  The 
vice  chancellor  held,  first,  that  the  whole  of  the  appointments  in 
favor  of  H.  R.  Sadler  contained  in  the  deeds  poll  were  invalid, 
except  to  the  extent  of  giving  him  an  estate  for  life,  or  until 
bankruptcy  or  assignment ;  and  that  his  share,  subject  to  his  life 
interest,  went  to  the  persons  entitled  in  default  of  appointment ; 
and  secondly,  that  the  real  estate  was  converted  into  personalty 
by  the  second  deed  poll.  From  this  decision,  except  so  far  as 
it  related  to  the  conversion  of  the  real. estate  into  personalty, 
H.  R.  Sadler  apppealed. 

Mr.  Morgan^  Q.C.,  and  Mr.  O.  0.  Edwards ^  for  the  appellant: 
We  admit  that  the  clause  requiring  the  consent  of  the  trustees 
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is  invalid,  both  as  being  an  attempt  to  import  a  stranger  into  the 
power,  and  as  a  violation  of  the  rule  against  peipetuities.  But 
this  clause  may  be  rejected  and  the  power  of  appointment  given 
to  H.  R.  Sadler  maintained.  It  is  only  added  as  a  proviso,  and 
it  makes  no  difference  that  it  precedes  the  gift  of  the  power  in- 
stead of  folio  wing  it:  Alexanders. Alexander {^)\  Fryv,  Capper{^); 
ChurchiU  v.  Churchill  (') ;  Busby  v.  Salter  {*) ;  Sugden  on  Powers  (*j. 
But  if  this  power  should  be  held  altogether  invalid,  the  subsc- 
424]  quent  limitations  in  default  of  appointment  are  valid:  ^In- 
gram  v.  Ingram  (•).  The  late  ca&e  of  Carr  v.  Atkinson  0  is  ex- 
actly in  point  The  effect  of  those  limitations  is,  that  H.  S. 
Sadler  tatces  an  absolute  interest,  subject  to  the  contingency  of 
his  forfeiting  his  life  estate  within  twenty-one  years  after  the 
death  of  his  surviving  parent;  for  a  gift  of  personal  estate  to  a 
man  for  life,  and  after  his  death  to  his  executors  and  adminis- 
trators, gives  him  the  absolute  interest,  even  though  there  is  an 
intermediate  power  to. dispose  of  it  by  will:  Bray  v.  Brec  (*). 
In  the  present  case  the  construction  is  made  still  clearer  by  the 
additional  words  "  as  part  of  his  personal  estate/*  The  vice 
chancellor  was  in  declaring  that  the  whole  of  the  real  estate  was 
converted  into  personalty  by  the  declaration  contained  in  the 
second  deed  poll.  It  has  been  long  settled  that  a  power  to  apn 
point  real  estate  among  a  class  is  well  exercised  by  an  appoint- 
ment to  trustees  upon  trust  to  sell  and  divide  the  proceeds : 
Kenworthy  v.  Bate  (•).  That  is  the  effect  of  the  declaration  in 
the  present  case. 

Lord  Selbornb,  L.C. :  We  are  clearly  of  opinion  that  the 
powers  of  appointment  given  to  H.  B.  Sadler  .with  the  consent 
of  the  trustees  are  altogether  void. 

Mr.  AmphUttj  Q.C.,  and  Mr.  Crossley^  for  the  plaintiffs  :  We 
contend  that  both  real  and  personal  estate  went,  as  in  default 
of  appointment ;  and  that  the  real  estate  was  converted  into.per- 
sonalty.  The  power  of  appointment  given  to  H.  R.  Sadler  being 
void,  the  limitations  in  default  of  appointment  were  void  also. 
Those  limitations  were  only  intended  to  take  effect  if  the  power 
of  appointment  took  effect.  Ingram  v.  Ingram  was  a  case  in 
which  the  void  power  was  to  appoint  to  objects  of  the  original 
power,  so  that  it  was  the  intention  of  the  donee  of  the  original 
power  that  those  objects  should  take  at  all  events.  And  we  re- 
fer  to  the  observations  of  Lord  St.  Leonards  on  that  case  in  his 
work  on  Powers  0^).  But  the  ultimate  limitation  is  void  for  ano- 
ther reason.    It  is  a  gift  to  H.  B.  Sadler  for  life,  and  after  his 

(»)  2  V  en.  Sen.,  640.  (")  2  Atk. .  88. 

O  Kay,  leS.  O  Law  Rep.,  14  Eq.,  807. 

(■)  Law  Rep.,  6  Eo..  44.  (")  2  CI.  &  F.,  458. 

(*)  Preston  dn  Abetracts,  vol.  ii.,  p.  164.  (•)  6  Veu.,  798. 

O  8th  Ed.,  668.  ('•)  8tli  Ed.,  p.  515. 
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death,  in  certain  eyents,  *to  his  executors  and  adminis-  [425 
trators.  They  would  take  as  personx  cUaigruUcB,  ymd  would  hold 
the  property  as  trustees  of  the  will ;  or  the  expression  may  b« 
construed  to  mean  next  of  kin*  In  either  case  EL  K»  Sadler 
would  have  no  power  of  dealing  with  the  property  dunng  hi^ 
life  :  Wilson  v.  Mount  Q ;  and  the  gift  is  therefore  void  for  re- 
moteness. This  is  maae  clearer  by  the  manner  in  which  th<^ 
real  estate  is  given  in  the  second  deed  poll.  There  the  ultinxat^ 
gift  is  also  to  the  executors  and  administrators,  where  ther 
must  certainly  take  as  personoe  designatCB. 

Mr.  Kat/y  Q.C.,  and  Mr.  Warmingtonjjov  the  eldest  sou  of  G 
T.  Sadler,  who  was  heir-at-law  of  Harcourt  Sadler :  On  the  firsi* 
point,  we  agree  with  the  contention  of  the  plaintiffs,  that  th€ 
limitations  over  are  void.  The  remainders  will  not  be  apcele- 
rated  by  the  failure  of  a  prior  gift :  Alexander  v.  Alexander  (*) 
On  the  second  point,  we  say  that  the  realty  was  not  converted 
into  personalty.  The  appointors  could  not  alter  the  nature  of 
the  property.  At  all  events  they  could  not,  while  dealing  with 
only  a  part,  direct  the  whole  to  be  converted.  There  was  no 
trust  for  sale,  and  the  share  of  Harcourt  Sadler  had  already 
vested  in  him  as  real  estate ;  and  a  subsequent  declaration  by 
appointors  would  not  affect  the  rights  of  his  heir-at-law.  The 
fact  of  an  actual  sale  under  the  'power  having  taken  place  can 
make  no  difference :  Earlom  v.  Saunders  (*). 

Mr.  2r.  HumphreySy  for  the  widow  of  Q.  T.  Sadler,  contended 
that  the  question  of  conversion  was  not  open  upon  the  present 
appeal. 

Mr.  EddiSy  Q.C.,  and  Mr.  Kingdon^  for  the  trustees  of  Mrs. 
Weir's  settlement 

Mr.  HayneSy  for  the  executors  of  G.  S.  Sadler. 

Mr.  G.  Mwrrayy  for  the  surviving  trustee  of  G.  T.  Sadler's 
settlement. 

Mr.  .W.  Kingy  for  the  trustees  of  the  original  settlement. 
"^LoRD  Selborne,  L.C.  :  The  first  point  in  this  case  is  one  [426 
of  construction.  There  is  no  bias  in  the  mind  of  the  court  upon 
a  question  of  construction.  The  sole  object  is  to  find  out  the 
meaning  of  the  words  which  are  used,  and  when  that  is  done 
the  legal  effect  has  to  be  ascertained.  Here,  it  appears  to  us 
quite  clear  that  no  power  of  appointment  whatever  is  given  to 
Henry  Robert  Sadler  bv  the  first  clause  of  the  first  deed  poll 
and  the  corresponding  clause  in  the  other  instrument,  excepting 
the  power  to  be  exercised,  with  the  consent  in  writing,  after  the 
deatn  of  the  parents^  of  the  acting  trustees  or  trustee,  who  were 
persons  to  wnom  no  such  authority  could  be  delegated,  inde- 
pendently of  any  question  of  remoteness.  If,  therefore,  that  is 
an  inseparable  condition  of  the  exercise  of  the  power,  the  power 

0) 3  S.  ft  S., 493.  0  ^  ^^-  S^'  ^^«  ' O  Amb., 241. 
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altogether  fails.  We  all  think  it  is  an  inseparable  condition  of 
the  exercise  of  the  power.  There  is  no  analogy  between  the 
effect  of  sach  a  clause  and  the  cases  where  there  is  a  separate 
and  superadded  condition  after  the  gift  of  an  estate.  Here 
there  is  no  power  except  with  consent. 

'  Then  the  next  question  is,  whether  the  subsequent  appoint- 
ments, ^^  in  default  of  and  subject  to  any  such  limitation  or  ap- 
pointment containing  dispositions  in  favor  of  the  son,  are  so 
connected  with  the  void  power,  that  the  void  power  failing  they 
fail  also.  It  seems  to  me  that  such  a  construction  would  be  ex- 
pressly contrary  to  the  declared  intention.  The  declared  intention 
IS,  that  unless  estates  that  would  displace  this  gift  to  the  son  are 
created  in  favor  of  other  persons  by  means  of  the  power,  then 
the  son  is  to  take  under  this  part  of  the  instrument ;  and  if  the 
power  is  void,  then  no  such  estate  could  be  created,  and  the 
event  never  could  arise  which  alone  was  meant  to  prevent  the 
gift  in  favor  of  the  son  taking  effect.  The  words  "  and  sub- 
ject to  '*  confirm  this  view.  If  it  had  been  intended  to  create 
a  charge,  and  the  gift  made  to  the  son  were  "  subject  to  the 
charge,"  then,  if  the  charge  did  not  arise,  the  son  would  have 
taken  it  free  from  that  charge. 

Then  arises  the  third  question,  on  which  we  agree  with  tbo 
appellant.  That  question  does  not  seem  to  us,  judging  from  the 
language  of  the  vice  chancellor,  to  have  been  so  fully  presented 
to  His  honor  in  argument  as  it  has  been  to  us.  W.e  have  here  a 
gift  for  life  to  H.  R.  Sadler,  followed  by  an  absolute  gift  after 
427]  death,  *the  two  gifts  being  separated  from  each  other,  for 
this  reason  only,  that  legal  conditions  of  forfeiture  are  annexed 
to  the  estate  during  his  life,  and  that  interest  is  not  to  be  absolute 
if  forfeiture  of  the  life  estate  takes  place  under  those  conditions. 
That  being  the  scheme  and  purpose  of  the  deed,  it  naturally 
follows  that  its  framers  separate,  in  point  of  expression,  the  life 
interest  from  the  absolute  reversionary  estate,  because  they  go 
on  to  say  that  if  he  alienates  the  income  during  his  life  or  be- 
comes bankrupt  that  interest  is  to  be  forfeited,  and  if  so,  the 
particular  power  given  over  the  whole  is  to  cease,  and  the  interest 
given  absolutely  in  the  reversion  is  only  to  arise  if  and  provided 
no  such  forfeiture  should  have  taken  place.  But  if  that  event 
is  limited  within  such  a  period  of  time  as  the  law  allows  and 
has  not  happened,  then,  as  it  seems  to  us,  there  is  a  plain  decla- 
ration of  intention  that  the  corpus  is  to  be  part  of  his  personal 
estate.  lie  has  the  whole  life  interest,  and  the  whole  corpus 
after  that  life  interest  is  to  be  part  of  his  personal  estate.  In 
my  judgment  you  cannot  make,  in  a  man's  lifetime,  a  reversion 
part  of  his  personal  estate  simplicUer  without  giving  him  absolute 
power  of  alienation  over  it.  All  persons  who  take  beneficially 
take  simply  through  him.    If  as  creditors,  it  is  because  they « 
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have  rights  by  law  against  the  personal  estate,  and  this  was 
part  of  the  personal  estate;  and  if  as  legatees,  not  because  there 
is  a  gift;  to  the  legatees  here,  but  for  a  similar  reason,  namely, 
because  he  can  dispose  of  his  personal  estate  by  will,  and  they 
take  it  only  as  part  of  his  personal  estate.  So  with  respect  to 
every  other  moae  of  alienation.  In  my  judgment  such  a  gift  is 
exactly  the  same  thing  as  if  the  testator  had  said,  "  In  trust  for 
the  said  Henry  Robert  Sadler,  his  executors  and  administrators, 
as  part  of  his  personal  estate.^' 

There  was  a  case  much  less  clear  than  this  before  the  master 
of  the  rolls,  Lan^  v.  Watkmson  (^),  where  a  brother  had  made  a 
will  in  favor  of  his  sister,  contemplating,  on  the  face  of  the  will, 
the  possibility  of  the  event,  which  happened,  of  her  dying  in  his 
lifetime.  The  brother  gave  his  personal  estate  to  her  absolutely ; 
but  if  she  died  in  his  lifetime,  then  he  said,  "  My  instructions 
are  then  to  pay  over  all  the  residue  and  remainder  of  my  estate 
and  eftects  to  the  executors  or  executrixes  which  my  said  dister 
raay  appoint,"  *but  not  adding,  as  here,  as  part  of  her  per-  [428 
sonal  estate.  It  was  held  even  there,  that  the  admiuiatration 
must  be  exactly  on  the  same  principle  as  if  it  were  part  of  the 
personal  estate  in  her  lifetime,  and  the  master  of  the  rolls  ex* 
pressly  said  this  (*):  "In  my  opinion  the  contest,  whether  the 
residuary  legatee  or  the  next  of  tin  take  the  property,  is  in  many 
cases  a  contest  arising  from  a  misapprehension  of  the  character 
in  which  the  executor  or  executrix  takes  the  property.  The 
executor  or  executrix  who  takes  the  property  does  so  as  a  trus- 
tee, and  the  person  who  takes  the  property  beneficially  takes  it 
as  a  cestui  que  irustj  and  not  as  a  personce  designatce.  It  is,  in  my 
opinion,  inaccurate  to  lay  down  as  a  rule  that  in  such  cases  the 
fund  belongs  either  to  the  residuary  legatee  or  to  the  next  of 
kin.  It  belongs  to  the  persons  who  are  interested  in  the  estate 
of  the  person  to  whose  executor  it  is  given."  While  the  donee 
is  alive,  who  is  interested  in  the  property  except  himself? 
Everybody  taking  it  after  his  death  can  only  take  it  through 
him  or  in  his  right,  and  such  an  estate  is  necessarily  alienable 
in  his  lifetime ;  and  in  the  present  case,  the  appointment  being 
within  due  limits  as  to  time,  in  my  judgment  it  is  well  made. 

With  regard  to  the  real  estate,  it  appears  to  me  that  it  was 
competent,  as- 1  read  the  terms  of  the  power,  to  modify  the  estate 
or  interest  in  the  realty  given  to  the  objects  of  the  power  by 
appointing  it  in  any  reasonable  or  convenient  manner  that  could 
be  considered  to  be  for  their  benefit.  Among  other  modes  of 
modification,  I  am  of  opinion  it  was  competent  to  the  donee  of 
the  power  to  say  it  should  be  converted  and  held  as  personalty. 
And  I  also  think  that  it  was  equally  competent  to  do  this  as  to 
an  individual  share,  as  with  respect  to  the  whole.    As  to  the 
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share,  the  appointors  have  said  so  in  the  plainest  words,  by  di- 
recting that  the  real  estate,  which,  for  argnment's  aake^  I  will 
suppose  continued  in  specie  down  to  the  time  of  the  death  of 
the  tenant  for  life,  is  to  go  after  his  death  to  the  executors  as 
part  of  his  personal  estate.  Ifothing  is  more  familiar  to  this 
court  than  real  estate  by  virtue  of  a  trust  impressed  upon  it 
being  enjoyed  as  personalty,  and  vice  versa^  personal  estate  being 
enjoyed  as  realty.  There  is  a  clear  intention  that  these  shares 
of  the  real  estate  should  go  in  that  manner  as  personalty,  and 
be  administered  by  the  executors  in  the  same  way.  In  my  jadg- 
429]  ment  it  is  wholly  unnecessary,  and  therefore  improper  *to 
go  into  any  ulterior  question  as  to  the  effect  of  the  exercise  of 
the  power  of  sale  upon  the  other  shares  of  the  property.  The 
only  question  for  our  decision  is  as  between  the  appellant  and 
the  respondents;  and  in  favor  of  the  appellant,  I  hold  that 
there  is  a  good  conversion  in  equity  by  the  terms  of  the  deed 
of  appointment.  The  order  of  the  vice  chancellor  will  be 
altered,  and  a  declaration  made  that  from  and  after  twenty-one 
years  from  the  death  of  the  survivor  of  G.  8.  Sadler  and  his 
wife,  and  provided  that  H.  B,.  Sadler  during  that  time  does  not 
become  bankrupt  or  alienate  his  life  interest,  H.  B..  Sadler  is 
absolutely  entitled  to  his  share  of  the  personalty;  and  a  similar 
declaration  as  to  his  shai*e  of  the  proceeds  of  the  realty. 

Sir  W.  M.  James,  L.J. :  I  am  of  the  same  opinion.  For 
some  time  there  was  an  opinion  entertained  by  the.  courts  that 
the  words  "executors  and  administrators"  following  a  gift  for 
life  were  to  be  considered  next  of  kin,  or  that  the  executors 
were  to  take  beneficially  as  persancR  desigixaUz.  That  was  acted 
on  in  PaUn  v.  Hills  (*)  before  Loini  Brougham,  where  he  reversed 
a  decision  of  the  master  of  the  rolls;  but  for  many  years  there 
has  been  no  question  that  ^^  executors  and  administrators"  mean 
executors  and  administrators,  and  nothing  else*  In  this  settle- 
ment the  additional  words,  "as  part  of  the  personal  estate," 
have  been  inserted  for  the  very  purpose  (the  instrument  evi- 
dently being  prepared  by  some  gentleman  acquainted  with  the 
law)  of  excluding  any  question  whatever  as  to  anybody  being 
entitled  but  the  personal  representative;  and  a  gift  to  A  for  life, 
and  after  his  death  to  his  legal  personal  representative,  is  a  valid 
absolute  gift  to  A. 

Sir  G.  Mellish,  L.J. :  I  am  of  the  same  opinion. 

Solicitor  for  the  plaintiffs :  Mr.  Joseph  Beaumont 
'    Solicitors  for  the  other  parties :  Messrs.  Johnson  ^  WeatlieraUs  ; 
Messrs.  Bridges^  Sawiell  ^  Co.;  Mr.  Mark  Shephard;  Mr.  Hems' 
ley;  and  Mr.  A.  C.  Edwards. 

O  1  My.  &  K.,  170. 
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[1870  H.  190.] 

Voluntary  Settlement  —  Power  of  Bevocation  —  Change  of  Mind — Destruction  of 

Deed —  VariaUonfTVin  Instructions, 

The  absence  of  a  power  of  revocation,  and  the  fact  that  the  attention  of  the 
settlor  was  not  called  to  that  absence,  do  not  make  a  volantary  settlement  invalid ; 
they  are  merely  circumstances  to  be  considered  in  deciding  on  the  validity  of  a 
voluntary  settlement. 

A  widow  instructed  a  solicitor  to  prepare  a  deed  settling  certain  houses  and 
buildings  on  herself  for  her  life,  and  after  her  death,  for  the  benefit  of  her  children. 
The  de^,  as  prepared,  did  not  exactly  correspond  with  the  instructions,  but  was 
read  over  to  aad  executed  by  her.  There  was  no  suggestion  made  to  her  that  the 
deed  ought  to  contain  a  power  of  revocation.  Some  years  afterwards  she  burnt 
it,  and  expressed  satisfaction  at  having  got  rid  of  it.  She  executed  a  mortgage 
of  part  of  the  settled  property,  after  asking  the  consent  of  a  son  who  was  both 
beneficially  interested  and  a  trustee  of  the  settlement,  and  made  a  will  purporting 
to  dispose  of  the  whole  property: 

Held  (reversing  the  oecree  of  Wiekens,  V.  C),  that,  under  the  circumstances, 
the  deed  of  settlement  was  valid,  and  not  affected  by  the  want  of  a  power  of  revo- 
cation or  by  the  divergence  from  the  instructions. 

Eliza  Hall  was,  at  the  time  when  she  made  the  settlement 
hereinafter  mentioned,  a  widow,  residing  at  Shipley,  in  York- 
shire, and  about  fifty  years  of  age.  She  had  then  seven  children, 
and  she  had  several  freehold  houses  and  buildings  situate  at 
Shipley.  In  the  year  1852  she  went  to  a  solicitor,  Mr.  Humble 
of  Bradford,  and  informed  him  of  her  wish  to  make  a  settle- 
ment of  her  property  on  herself  and  some  of  her  children  and 
grandchildren,  giving  as  a  reason  that  she  did  not  wish  all  her 
property  to  go  to  her  eldest  son.  She  expressed  a  great  aver- 
sion to  making  a  will.  Mr.  Humble  took  down  instructions 
accordingly,  and  then  prepared  and  engrossed  the  deed  of 
settlement  hereinafter  mentioned.  The  deed  varied  from  the 
instructions  in  some  particulars,  as  mentioned  in  the  judgment 
of  the  Lord  Justice  James. 

The  deed  was  dated  the  24th  of  December,  1852,  and  was 
expressed  to  be  made  between  Eliza  Hall  of  the  one  part,  and 
Lewis  Hall  and  George  Alderson  of  the  other  part,  and  thereby, 
after  reciting  that  the  said  ElizaHall  was  desirous  of  settling  and 
♦assuring  the  hereditaments  thereinafter  described  and  [431 
intended  to  be  thereby  conveyed  in  the  manner  thereinafter 
mentioned,  it  was  witnessed  that  for  effectuating  such  desire, 
and  for  the  nominal  consideration  therein  mentioned,  she,  the 
said  Eliza  Hall,  did  thereby  grant  and  convey  unto  the  said 
Lewis  Hall  and  George  Alderson  and  their  heirs,  certain  mes- 
suages and  buildings  at  Shipley  with  their  appurtenances,    To 
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liave  and  to  hold  the  said  messuages  and  buildings  and  the 
hereditaments  thereby  conveyed  with  the  appurtenances  unto  the 
said  Lewis  Hall  and  George  Alde'rson,  their  heirs  and  assigns, 
upon  trust  to  pay  the  rents  and  profits  of  the  said  hereditaments, 
when  and  as  the  same  should  become  due  and  be  received, 
unto  the  proper  hands  of  the  said  Eliza  Hall,  or  otherwise  to 
permit  her  to  receive  the  same  for  and  during  the  term  of  her 
life,  for  her  sole  and  separate  use,  independently  of  the  control 
of  any  future  husband,  and  so  as  not  to  be  subject  to  his  debts, 
control,  or  engagements.  And  from  and  after  the  decease  of 
the  said  Eliza  Hall  upon  trust  to  receive  the  said  rents  and 
profits  and  to  pay  the  same  to  Sophia  Hall,  Jesse  Hall,  and 
fellis  n?.l!,  three  of  the  children  of  the  said  Eliza  Hall,  or  to 
apply  the  same  for  or  towards  their  maintenance  and  education 
during  their  respective  minorities,  and  when  the  youngest 
should  attain  the  age  of  twenty-one  years  (the  said  Eliza  Hall 
being  then  dead)  upon  trust  to  sell  and  dispose  of  the  said  here- 
ditaments, either  by  public  auction  or  private  contract,  for  the 
best  price  that  could  be  obtained  for  the  same,  and  to  enter  into 
and  make  and  execute  all  such  contracts  and  conveyances  as 
might  be  necessary^  to  carry  the  said  sale  into  effect.  And  then 
upon  trust,  in  the  first  place,  to  deduct  and  retain  the  costs  and 
expenses  of  the  sale ;  and  in  the  next  place,  to  pay  and  divide 
the  residue  or  surplus  unto  and  amongst  John  Hall,  the  said 
Lewis  Hall,  and  Edwin  Hall,  Euth  Hall,  and  the  said  Sophia 
Hall,  Jesse  Hall,  and  Ellis  Hall,  the  sons  and  daughters  of  the 
«iaid  Eliza  Hall,  their  executors  and  administrators,  in  equal 
shares  and  proportions  as  tenants  in  common  :  provided,  never- 
theless, that  in  case  the  said  John  Hall,  Lewis  Hall,  Edwin  Hall, 
liUtti  Hail.  Sophia  Hall,  Jesse  Hall,  and  Ellis  Hall,  or  any  of 
them,  should  depart  this  life  in  the  lifetime  of  the  said  Eliza 
Hall,  or  after  her  death  any  of  them  the  said  Sophia  Hall,  Jesse 
432]  Hall,  and  *Ellis  Hall  should  die  under  the  age  of  twenty- 
one  years  without  leaving  lawful  issue,  upon  trust  to  pay  and 
divide  the  shares  or  respective  shares  of  them,  her,  or  him  so 
dying  unto  and  equally  amongst  the  survivor  and  survivors  of 
them  the  said  John  Hall,  Lewis  Hall,  Edwin  Hall,  Ruth  Hall, 
Sophia  Hall,  Jesse  Hall,  and  Ellis  Hall,  who  should  be  then 
living,  and  the  lawful  issue  of  such  of  them  as  should  be  then 
dead,  such  issue  taking  his  or  her  parent's  share  only.  And  in 
the  deed  was  contained  a  covenant  for  further  assurance  on 
the  part  of  the  said  Eliza  Hall,  and  the  usual  trustees'  receipt 
and  indemnity  clauses,  and  also  a  power  of  appointing  new 
trustees  vested  in  the  trustees  or  trustee  for  the  time  being. 

Mrs.  Hall  and  her  brother  John  Beanland  came  on  the  24th 
of  December,  1852,  to  the  office  of  Mr.  Humble,  when  the  deed 
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was  read  over  to  her,  and  she  executed  it.  There  was  some 
conflict  of  evidence  between  Mr.  Humble  and  Mr.  Beanland  as 
to  what  took  place  on  that  occasion,  and  as  to  whether  he  told 
her  that  the  deed  would  be  irrevocable.  The  eflfect  of  the  evi- 
dence is  stated  in  the  judgment  of  the  Lord  Justice  James. 
Mr.  Humble  did  not  suggest  to  her,  and  it  never  occurred  to 
him  to  suggest,  that  the  deed  ought  to  contain  a  power  of  revo- 
cation. Mr.  Humble  registered  the  deed  at  the  Wakefield 
Registry  on  the  1st  of  January,  1853,  and  then  sent  or  gave  it 
to  Mrs*  Hall.  She  kept  it  until  the  year  1855,  when  she  gave 
it  to  Lewis  Hall,  one  of  her  sons,  and  one  of  the  trustees  of  the 
deed ;  he  kept  it  for  some  months,  and  then,  as  some  of  the 
other  children  disapproved  of  his  keeping  it,  he  returned  it  to 
Mrs.  Hall.  In  1859  Mrs.  Hall  instructed  Mr.  Humble  to  make 
a  will  for  her  by  which  she  purported  to  dispose  of  the  pro-, 
perty  comprised  in  the  deed  of  settlement.  Mr.  Humble  pre- 
pared a  will  accordingly,  which  she  executed,  but  which  was 
revoked  by  her  subsequent  will.  In  the  year  1860  or  the  year 
1861,  she  burnt  the  deed.  The  evidence  as  to  the  circumstances 
under  which  she  burnt  the  deed  was  conflicting;  there  was 
also  conflicting  evidence  as  to  her  expressions  at  that  time  and 
at  other  times;  some,  of  the  witnesses  stating  that  she  thought 
she  had  put  an  end  to  the  trusts  of  the  deed,  and  expressed  her 
satisfaction  at  having  done  so ;  others  stating  that  she  knew 
she  could  not  do  so. 

*By  an  indenture  dated  the  24th  of  October,  1861,  Mrs.  [433 
Hall  conveyed  part  of  the  hereditaments  comprised  in  the  deed 
of  settlement  to  Eliza  Matilda  Matthews,  by  way  of  mortgage 
for  securing  the  repayment  of  £200  and  interest.  The  deed  of 
settlement  was  not  referred  to  in  the  indenture  of  mortgage; 
hilt  according  to  the  statement  of  Lewis  Hall,  she  asked  his  con- 
sent to  the  mortgage,  and  he,  being  ignorant  of  his  duties  under 
the  deed  of  settlement,  gave  his  consent,  but  he  was  not  a  party 
to  the  indenture  of  mortgage.  In  1866,  Mrs.  Hall  made  another 
will,  also  prepared  by  Mr.  llumble,  in  which  she  purported  to 
devise  specifically  to  her  different  children  the  difterent  houses 
and  buildings  comprised  in  the  deed  of  settlement,  and  made 
other  devises  and  bequests.  She  died  in  June,  1866,  and  for 
some  time  afterwards  her  property  was  treated  as  having  passed 
under  her  will.  In  1870,  however,  Lewis  Hall  filed  a  bill  against 
the  other  persons  interested,  and  against  the  other  trustee, 
stating  that  he  had  been  unable  to  find  the  deed  of  settlement, 
but  that  he  had  recently  discovered  that  Mr.  Humble  had  pre- 
pared the  deed,  and  had  a  draft  thereof  in  his  possession ;  and 
the  bill  prayed  for  execution  of  the  trusts  of  the  deed.  In  1871 
some  of  the  grandchildren  of  Mrs.  Hall,  suing  by  their  next 
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friend,  filed  a  ciOBb*LiIl  {HdU  v.  BaU  [1871  £L.  20;p  to  have  the 
deed  of  Bettlement  set  aside  and  the  will  of  I860  established. 
The  Vice-ChancellorWickens  made  a  decree  in  both  suits,  setting 
aside  the  deed  of  settlement ;  as  reported  (^).  Lewis  Hall,  the 
trustee  of  the  deed,  appealed.  The  appeal  came  on  to  be  heard 
on  the  13th  of  January.  When  the  case  for  the  appellant  had 
been  partly  opened,  their  lordships  expressed  their  wish  to  ex- 
amine Mr.  Humble  and  Mr.  Beaniand  vivd  vocCj  and  the  hearing 
was  adjourned  for  their  attendance.  They  accordingly  attended 
on  the  2l8t  of  January,  and  were  examined.  The  effect  of  their 
evidence  is  stated  in  the  judgment  of  the  Lord  Justice  James. 
The  argument  of  the  appeal  was  then  proceeded  with. 

Mr.  GrreenCj  Q.C.,  and  Mr.  JUorshead^  for  the  appellant :  There 
434]  can  be  no  doubt  that  Mrs.  Hall  wished  to  make  an  ♦irrevo- 
cable settlement  of  this  property,  whether  the  law  was  explained 
to  her  or  not.  [The  Lord  Justice  Jambs  :  A  voluntary  deed 
of  gift  of  real  estate  is  always-to  a  certain  extent  revocable,  inas- 
much as  the  land  can  be  sold  for  valuable  consideration.]  The 
absence  of  a  power  of  revocation  is  not  fatal  to  a  voluntary  deed ; 
it  is  only  a  circumstance  to  be  taken  into  consideration  as  part 
of  the  evidence  on  which  the  deed  is  impeached.  Mountford  v. 
Keene  (*)  was  a  case  of  purchase  for  valuable  consideration.  Nan- 
ney  v.  Williams  ('),  JForskaw  v.  Wdsby  (^),  and  Taker  v.  Taker  (*), 
show  what  the  law  is.  Cauits  v.  Acworih  (•)  was  a  strong  case, 
and  was  disapproved  of  in  Phillips  v.  Mailings  (').  In  Everiii  v. 
JEveritt  (*)  the  deed  was  improvident  Here  Mrs.  Hall  knew 
perfectly  well  what  she  was  about;  and  there  is  no  suggestion 
that  she  was  under  the  influence  of  any  one  else.  As  to  her 
imagining  that  the  deed  was  revocable,  that  is  contrary  to  the 
notion  entertained  by  persons  ignorant  of  law.  The  variations 
from  the  instructions  are  unimportant,  and  not  greater  than  occur 
in  most  cases.  Moreover,  the  deed  is  not  impeached  on  that 
ground.  A  deed  is  not  to  be  lightly  set  aside  without  special 
reasons,  none  of  which  are  found  here.  CUtvering  v.  Clavmng  (•), 
Banghian  v,  BaughUm  (*®),  and  BoUan  v.  BolUm  ("),  show  what 
the  law  of  this  court  is. 

Mr.  JUUlaVy  Q.C.,  and  Mr.  V.  Hawkins,  for  the  principal  re- 
spondents :  It  is  clear  that  Mrs.  Hall  was  never  told  that  she 
could  have  a  revocable  settlement.  She  had  an  objection  to 
making  a  will,  and  a  revocable  deed  was  what  she  wanted.  It 
is  clear  from  her  acts  that  she  never  considered  the  deed  to  be 

(*)  Law  Rep.,  14  Eq..  865.  {•)  Law  Rep.,  8  Eq.,  558. 

O  19  W.  R.,  708 ;  8  Dav.  Prac.  (')  Law  Rep.,  7  Ch.  244, 347. 

*  Settiementa,"  828,  n.  (•)  Ibid.,  10  Eq.,  405. 

(•)  22  BeaT.,  452.  C)  2  Vem.,  473. 

O  80  Ibid.,  243.  (>*)  1  Atk.,  825. 

O  81  Ibid.,  629 ;  3  D.  J  &  S.  487.  (")  8  8w.,  414,  lu 
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irrevocable.  If  the  deed  had  been  sent  to  a  conveyancer  to  pre- 
pare, he  would  have  added  a  power  of  revocation,  or  have  called 
the  attention  of  the  settlor  to  the  point,  and  Mr.  Humble  ought 
to  have  done  the  same.  I^aldred  v.  Gilham  (')  is  almost  exactly 
the  same  case.  Mouniford  v.  Kerne  has  always  been  acquiesced 
in.  In  Phillips  v.  MaUings  a  *revocable  deed  would  not  [435 
have  answered  the  purpose.  In  Everitt  v.  Everitt  Q  an  irrevo- 
cable deed  was  set  aside.  The  whole  doctrine  of  tne  court  on 
the  subject  is  laid  down  in  Huguenin  v.  Baseley  (*),  and  there  the 
intention  to  have  an  irrevocable  deed  was  much  more  clearly 
proved.  It  is  true  that  the  solicitor  was  not  concerned  for  the 
donees,  but  that  can  make  no  difterence.  The  same  solicitor  is 
usually  employed  for  both  :  Phillipson  v.  Kerrj/  (*).  The  court 
must  DC  satisfied  that  the  solicitor  did  all  that  he  ought  to  have 
done :  Oooke  v.  Lamotte  (*). 

Mr.  Lindlej/j  Q.C.,  Mr.  Bagshawe^  Mr.  Siallard^  and  Mr.  F.  A. 
Lewin^  for  other  parties. 

Mr.  Greene,  in  reply,  cited  Bill  v.  Cureion  (•)  and  Peire  v. 
Espinasse  (J). 

Jan.  80.  Sir  W.  M.  James,  L.J. :  The  original  bill  in  these 
causes  was  a  bill  for  the  execution  of  the  trusts  of  a  voluntary  set- 
tlement of  freehold  property,  executed  by  a  widow  lady  of  mature 
age,  being  fifty  years  old  or  thereabouts.  By  the  settlement  she 
reserved  to  herself  a  life  interest,  directed  the  rents  to  be  applied 
after  her  death  for  the  maintenance  for  her  minor  children  until 
they  should  all  attain  the  age  of  twenty-one,  and  directed  that 
the  property  should  be  then  sold  and  the  proceeds  divided 
among  her  seven  children  and  their  issue.  The  cross  bill  prayed 
that  the  settlement  might  be  declared  void  in  equity  and  be  set 
aside.  The  vice  chancellor  made  a  decree  in  accordance  with 
the  prayer  of  the  cross  bill,  but  it  clearly  appears  from  the  judg- 
ment that  the  appellant's  counsel  is  well  warranted  in  saying 
that  although  in  form  he  is  appealing  from  the  vice  chancellor's 
decree,  he  has  in  his  favor  the  opinion  of  that  learned  judge, 
who  felt  himself  constrained  by  the  result  of  the  authorities, 
although  he  did  not  think  it  quite  easy  to  recognize  as  sound 
the  conclusion  which  he  drew  from  them.  *It  is  neees-  [436 
sary,  therefore,  to  inquire  whether  there  is  any  such  binding 
authoritv  or  any  sound  principle  on  which  that  conclusion  can 
be  based.  Many  cases  have  been  referred  to.  One  of  the  ear- 
liest, if  not  the  earliest,  in  which  the  absence  of  a  power  of  re- 
vocation was  relied  on  was  the  case  of  Naldred  v.  GUham  (').    In 

(')  1  P.  Wmg.,  «77.  (•)  15  Beav.,  384,  247. 

(•)  Law  Rep..  10  Eq.,  405.  (")  2  My.  &  K.,  503. 

(•)  14  Vee.,  273.  (')  Ibid.,  496. 
(*)  82  Beav.,  628.       . 
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that  case  the  master  of  the  rolls- had,  ^'  with  great  clearness/' 
decreed  in  favor  of  the  settlement;  and  although  that  decree 
was  reversed  by  Lord  Macclesfield,  it  is  plain,  from  his  judg- 
ment, not  only  that  he  did  not  mean  to  lay  down  any  such  gen- 
eral rule  as  that  contended  for  in  the  present  case,  but  that  he 
had  no  idea  that  such  a  rule  existed.  It  is  said  to  have  been 
laid  down  in  Huguenin  v.  Baseley  (')  that  the  absence  of  a  power 
of  revocation  was  strong  evidence  that  the  party  did  not  under- 
stand the  transaction :  [His  lordship  then  read  from  Lord  El- 
don's  judgment]  If,  however,  it  had  been  considered  by  the 
distinguished  counsel  and  the  eminent  judge  in  that  case  that 
the  matter  could  have  been  disposed  of  easily  and  summarily 
on  the  mere  ground  that  there  was  an  omission  of  a  power  of 
revocation  not  satisfactorily  accounted  for,  the  vivid  eloquence 
of  the  advocate  (the  charm  of  whose  argument  was  represented 
by  Lord  Oottenham  many  years  afterwards  as  still  fresh  in  his 
recollection)  and  the  elaborate  and  exhaustive  judgment  of  the 
judge  which  has  made  that  case  one  of  the  most  celebrated  and 
valuable  in  our  reports,  would  have  been  a  superfluous,  if  not 
an  idle  display  of  intellectual  power  —  a  mere  forensic  and  ju- 
dicial exercise. 

To  come  down  to  the  more  modern  cases.  In  Nanney  v.  Wd- 
Uams  (^)  there  was  the  conclusive  circumstance  that  the  settlor 
actually  struck  out  the  word  "  irrevocably,"  and  that  the  deed 
as  it  was  executed  contained  a  recital  that  the  testator  was  de- 
sirous of"  revocably"  settling  the  property.  In  that  case,  more- 
over, the  solicitor  who  prepared  the  aeed  took  a  life  interest  in 
remainder,  with  remainder  to  his  children  in  tail.  But  even 
in  that  case  the  learned  judge  did  not  consider  himself  warranted 
in  declaring  the  deed  void,  without  a  very  careful  and  elaborate 
examination  of  all  the  surrounding  facts  and  circumstances,  the 
437]  subsequent  '^'conduct  and  proceedings  of  the  settlor,  and  the 
evidence  of  the  solicitor, -from  which  he  considered  it  proved 
that  the  deed  omitted  that  power  of  revocation,  in  the  eventof  his 
changing  his  mind,  whicn  the  settlor  always  intended  to  re- 
serve. In  Forsfutw  v.  Welsby  ('),  before  the  same  learned  judge, 
where  the  deed  was  set  aside  at  the  instance  of  the  settlor  him- 
self, the  court  came  to  the  conclusion,  on  all  the  facts  and  cir- 
cumstances, that  the  deed  was  in  truth  in  the  nature  of  a 
donatio  mortis  catisd.  But  there  is  one  case,  and  one  only, 
Mountford  v.  KeenCy  before  the  master  of  the  rolls,  in  which  (as 
reported),  the  broad  proposition  relied  on  in  this  case  appears 
to  have  been  laid  down.  [His  lordship  read  the  material  por- 
tions of  the  judgment  as  reported  (^)].    It  is  not  probable  that 

O  14  Ve«.,  278, 297, 298.  (»)  30  Beav..  248. 

0  22  Beav.,  452.  (*)  19  W.  R.,  908. 
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the  master  of  the  rolls  intended  to  lay  down  that  which  he  is 
here  reported  to  have  said,  wholly  irrespective  of  the  considera- 
tion that  there  was  **  a  set  of  relatives  quarrelling  over  the  poor, 
enfeebled,  semi-paralytic  old  man,"  and  of  the  other  circum- 
stances in  that  case,  which  mi^ht  have  well  warranted  the 
conclusion  that  it  was  not  the  deliberate  act  of  a  person  un- 
derstanding sufficiently  the  nature  of  what  he  was  doing.  At 
all  events,  the  master  of  the  rolls  could  not  have  intended  to 
overrule  his  own  very  elaborate  judgment  in  Toker  v.  Taker  (*), 
affirmed  as  that  decision  was  by  the  Court  of  Appeal  {^). 
It  will  be  observed  that  that  case  is  almost  indehtical  with  tne 
present  case;  the  only  distinction  being,  that  it  was  the  case  of 
an  aunt  and  one  nephew,  instead  of  the  case  of  a  mother  and 
lier  children.  In  that  case  the  judge  did  what  we  have  done  in 
this  case ;  he  caused  the  solicitor  to  be  examined  vivd  voce^  and 
with  very  much  the  same  result.  It  appears,  therefore,  from 
the  examination  of  the  authorities,  that  there  is  no  such  esta- 
blished rule  as  that  to  which  the  vice-chancellor  conceived 
himself  constrained  to  yield.  Is  there,  then,  any  foundation  in 
principle  for  such  a  rule?  The  law  of  this  land  permits  any 
one  to  dispose  of  his  property  gratuitously,  if  he  pleases,  sub- 
ject only  to  the  special  provisions  as  to  subsequent  purchasers 
and  as  to  creditors.  The  law  of  this  land  permits  any  one  to 
select  his  own  attorney  to  advise  him ;  and  it  *seems  [438 
very  difficult  to  understand  how  this  court  could  acquire 
jurisdiction  to  prescribe  any  rule  that  a  voluntary  conveyance 
executed  by  a  person  of  sound  and  disposing  mind,  free  from 
any  fraud  or  undue  influence  of  any  kind,  and  with  sufficient 
knowledge  of  its  purport  and  effect,  should  be  void  because  the 
attorney  of  his  own  selection  did  not  advise  him  to  insert  a 
power  of  revocation,  or  did  not  take  his  express  direction  as  to 
the  insertion  or  omission  of  such  a  power.  It  might,  with  as 
much  reason,  have  prescribed  that  such  a  deed  should  be  exe- 
cuted and  so  attested  as  is  required  for  a  will,  or  that,  like  a 
married  woman's  deed,  it  should  be  acknowledged  before  a  judge 
or  commissioner.  The  true  rule  is  that  which  was  laid  down 
by  Lord  Justice  Turner  in  Toker  v.  Toker  (•),  that  the  absence 
of  a  power  of  revocation  is  a  circumstance  to  be  taken  into 
account,  and  is  of  more  or  less  weight  according  to  the  other 
circumstances  of  each  case.  In  this  case,  dealing  with  that 
absence  accordingly,  are  there  anv  facts  to  show  that  the  settle- 
ment is  other  than  the  free,  determined  act  of  the  settlor  ? 
There  is  some  conflict  of  evidence  between  Mr.  Beanland,  the 
brother  of  the  lady,  and  the  solicitor,  who  is  in  the  unfortunate 

0)  31  Beav..  S29.  (•)  8  D,  J.,  &  S.,  487, 491. 

08  D.J.  AS.,  487. 
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position  of  beino^  solicitor  and  witness  in  a  suit  to  aT%n:d  adeed 
prepared  by  himself:  [His  lordship  then  stated  and  com* 
mented  on  the  evidence.]  On  the  evidence  it  is  qnite  clear  that 
the  lady  understood  what  she  was  doing,  and  that  it  was  a  final , 
irrevocable  settlenoent  of  her  property.  The  settlement  in 
itself  is  very  reasonable  and  just  It  is  inapossible  to  say  that 
there  is  anything  more  improvident  in  a  mother  giving  her 
children  an  assured  provision  after  her  death  than  there  is  in  a 
husband  making  a  similar  provision  for  his  wife  and  children, 
or  a  donee  of  a  power  making  an  irrevocable  appointment 
There  are  the  facts  that  the  deed  was  registered;  that  the 
deed  was  actually  delivered  to  the  son,  one  of  the  trustees; 
and  that,  although  it  was  re-delivered  to  the  mother,  it  was 
so  only  because  the  other  children,  for  some  reason,  preferred 
it  being  in  her  custody;  and  when  the  lad^  afterwards  mort- 
gaged the  property,  she  asked  the  permission  of  her  son,  the 
trustee,  to  do  so. 

439]  *i^  the  face  of  these  facts,  the  subsequent  conduct  of 
the  lady,  even  if  admissible  to  make  evidence  for  herself  against 
her  own  deed,  that  is  to  say,  her  burning  the  deed,  her  mortgag- 
ing the  property,  her  satisfaction  that  she  had  got  rid  of  the  old 
deed,  and  her  making  a  will,  are  of  no  weight  or  value.  They 
prove  change  of  mind,  but  do  not  prove  that  at  the  time  of 
the  execution  of  the  deed  her  mind  was  other  than  therein 
expressed. 

In  the  course  of  the  case  it  appeared  that  the  deed  differed  in 
two  material  respects  from  the  instructions  given  to  the  solicitor, 
or  rather  from  the  notes  which  he  took  down  of  the  conversation 
for  his  own  guidance.  The  lady,  it  is  obvious,  could  not  have 
dictated  such  instructions,  but  must  have  simply  answered  his 
questions  or  assented  to  his  suggestions  as  to  the  details. 
Amongst  those  notes  and  instructions  there  is  this :  ^^  The  rents 
to  be  divided  amongst  (which  would,  primdfacie^  appear  to  mean 
equally  amongst)  the  children.''  In  the  deed  they  are  to  be  in 
effect  paid  to  the  minors,  or  sole  minor,  during  minority. 
Another  note  is :  "  Power  ctf  sale  to  trustees  with  lady's  con- 
sent." No  such  power  of  sale  is  inserted  in  the  deed.  The 
solicitor,  however,  deposes  that  the  provision  as  to  the  minors 
was  expressly  approved  of  by  the  lady.  He  might  well  have 
thought  that  the  intention  was  that  the  trustees  were  not  to  sell 
during  her  lifetime  without  her  consent,  and  that  as  they  could 
not  under  the  deed  sell  at  all  during  her  lifetime,  that  object 
was  sufficiently  effected.  Under  the  cfrcumstances,  and  having 
regard  to  the  fact  that  no  case  is  made  in  this  respect  by  the 
cross-bill,  it  is  not  material  to  inquire  what  would  have  been 
the  effect  of  such  an  apparent  departure  from  the  donor's  inten- 
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tioDS  if  unexplained.  The  conclasion,  then,  is,  that  there  is  no 
groand  established  for  setting  aside  this  deed,  and  that  the  cross- 
bill ought  to  be  dismissed — and  dismissed  with  costs.  There 
must  be,  of  course,  in  the  original  cause,  the  ordinary  decree 
for  the  execution  of  the  tru&ts  of  the  settlement,  and  for  the  sale 
of  the  property  and  division  of  the  proceeds  accordingly. .  FHis 
lordship  then  directed  what  accounts  were  to  be  taken  ana  in- 
quiries made,  and  gave  directions  as  to  the  election  to  be  made 
by  children  who  took  interests  under  the  deed  and  other  interests 
under  the  *wilL  And  he  decided  against  the  claim  of  [440 
one  of  the  defendants,  who  had  bought  part  of  the  land  from 
devisees  under  the  will.] 

Lord  Sblborne,  L.C.  :  I  agree  in  the  judgment  just  delivered. 
During  the  argument  I  was  very  much  struck  by  the  departure 
of  the  deed,  in  two  not  immaterial  points,  from  the  instructions 
of  the  settlor ;  and  if  the  deed  had  been  impeached  on  that 
ground,  and  if  the  transactien  had  been  recent,  I  might  probably 
have  required  more  evidence  than  that  before  us  to  satisfy  me 
that  the  deed  could  stand.  But  the  bill  does  not  allege  that  in 
either  of  those  respects  the  deed  was  not  in  accordance  with  the 
real  intention  of  the  settlor,  and  the  transaction  is  now  twenty 
years  old.  Under  these  circumstances,  I  concur  in  the  view,  on 
this  part  of  the  case,  which  the  lord  justice  has  taken.  On  the 
rest  of  the  case  I  never  felt  any  doubt.  The  absence  of  a  power 
of  revocation  in  a  voluntary  deed,  not  impeached  on  the  ground 
of  any  undue  influence,  is,  of  course,  material  when  it  appears 
that  the  settlor  did  not  intend  to  make  an  irrevocable  settlement, 
or  when  the  settlement  itself  is  of  such  a  nature,  or  was  made 
under  such  circumstances,  as  to  be  unreasonable  and  improvi- 
dent unless  guarded  by  a  power  of  revocation.  I  do  not,  how- 
ever, see  on  what  principle  the  absence  of  such  a  power  can  be 
considered  material  in  a  case  like  the  present,  from  which  both 
these  elements  are  absent. 

Sir  G.  MEU4I6H,  L.J.,  concurred. 

Solicitor  for  Lewis  Hall:  Mr.  M.  K.  Braundy  for  Mr.  /. 
Greerty  Bradford. 

Solicitors  for  the  plaintifF  in  the  cross  suit :  Messrs.  Duncan 
^  Murioriy  for  Mr.  G.  Humble ^  Bradford. 

Solicitors  for  other  parties  :  Messrs.  Patersorij  Siioiv^  ^  Bumey^ 
for  Messrs.  BusfUld  ^  Aikinson^  Bradford. 
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441]  *LACBy  V.  Hill.  [1870  L.  94.] 

Leney  v.  Hill.  [1870  L.  93.] 

Pi'oofof  Debts -^  Joint  and  SeparcUe  EUates — Proof  hy  Partner  against  Estate 

of  Co-partner — Principal  and  Surety, 

H.,  a  partner  in  a  banking  firm,  entered  into  a  bond  with  a  board  of  guardians, 
on  being  appointed  their  treasurer,  with  two  sureties,  one  of  whom  was  K.,  a 
partner  m  the  firm,  and  the  other  was  E.,  who  was  not  a  partner.  H.  kept  the 
account  of  the  guardians*  money  at  his  bank  under  a  special  heading,  "  Norwich 
Union,"  and  a  sum  of  £5,677  was  standing  to  that  account  when  the  bank  stopped 
payment.  H.  died  shortly  after  the  stoppage,  and  his  estate  was  administered  in 
CLuwcery.  The  other  partners  were  adj  udicated  bankrupts.  The  joint  estate  and 
H.'s  separate  estate  were  alleged  to  be  insolvent ;  joint  debts,  to  a  large  extent 
remained  unpaid;  K.'s  separate  estate  was  solvent.  The  amount  due  to  the 
guardians  was  paid  by  E.,  who  recovered  by  proof  upon  the  separate  estate  of  K., 
his  co-surety,  one  moiety  of  the  amount  paid.  The  trustee  of  K.'s  separate  estate, 
who  was  also  the  trustee  of  the  estate  of  the  bankrupt  partners,  then  claimed  to 
prove  agunst  H.'s  separate  estate  for  the  amount  of  the  moiety  paid  to  £.  out  of 
K.'s  estate : 

Held,  that,  as  the  partnership  received  the  money  from  and  owed  it  to  the 
guardians,  the  relation  of  principal  and  surety  never  in  reality  existed  between 
H.  and  K.    The  claim  was  therefore  disallowed. 

Order  of  the  master  of  the  rolls  affirmed. 
'  Whether  Ex  parte  Topping  {})  would  apply  to  a  case  where  the  separate  estate 
in  respect  of  which  the  proof  is  sought  to  be  made  is  solvent,  so  that  any  surplus 
would  go  to  the  joint  estate,  Q^(Bre, 

This  was  an  appeal  from  a  decision  of  the  master  of  the  rolls. 
Sir  Robert  Harvey,  the  testator  in  the  causes,  bad  been,  for  some 
years  previous  to  his  decease,  the  treasurer  of  the  Norwich 
^oard  of  Guardians.  At  the  time  of  his  appointment,  and 
thenceforward  to  his  decease,  he  was  a  partner  in  the  banking 
firm  of  Harveys  &  Hudsons,  the  only  other  partners  being  Roger 
AUday  Kerrison  and  Roger  Kerrison.  On  his  appointment  Sir 
R.  Harvev,  together  with  his  brother,  Edward  Eerrison  Harvey, 
442]  ^^^  his  partner,  Roger  Allday  Kerrison,  *executed  a  bond, 
dated  the  23d  of  October,  1860,  which  recited  that  Sir  R.  Harvey 
had  been  duly  appointed  treasurer  to  the  board  of  guardians, 
and  had  been  required  by  them  to  enter  into  a  bond,  with  two 
sufficient  sureties,  for  the  due  discharge  of  his  office  and  of  the 
trusts  reposed  in  him  ;  and  thereby  Sir  R.  Harvey,  E.  K.  Har- 
vey, and  R.  A.  Kerrison  became  jointlv  and  severally  bound  in 
the  penal  sum  of  £10,000  for  the  due  discharge  by  Sir  R.  Har- 
vey of  his  duties  as  treasurer.  All  sums  of  money  received  bv 
Sir  R.  Harvey  as  treasurer  were  deposited  in  Harveys  &  Hud- 
sons' Bank,  to  the  credit  of  an  account  headed  "Norwich 

(>)  4  D.  J.  &  S..  661. 
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Union."  The  bank  stopped  payment  on  the  16th  of  July,  1870, 
on  which  day  K.  A.  Eerrison  and  B.  Eerrison  filed  a  declara- 
tion of  insolvency;  and  on  the  22d  of  July  they  were  adjudi- 
cated bankrupts.  Sir  R.  Harvey  died  on  the  19th  of  July, 
before  he  could  be  adjudicated  bankrupt,  and  his  estate  was 
being  administered  in  Chancery  in  the  above  suits,  of  which  the 
first  was  the  suit  of  a  separate  creditor  of  Sir  B.  Harvey,  and  the 
second  that  of  a  joint  creditor  of  the  firm  of  Harveys  &  Hudsons. 
At  the  time  of  the  stoppage  of  payment  there  was  standing  to 
the  credit  of  the  account  headed  "  Norwich  Union"  the  sum  of 
£5677  14^.  Id.  This  sum  was  paid  to  the  guardians  by  E.  E. 
Harvey  as  surety ;  and  he  then  proved  in  the  bankruptcy  against 
the  separate  estate  of  R,  A.  Kerrison,  his  co-surety,  for  half  of 
that  sum,  namely,  .£2888  17^.,  which,  as  Kerrison's  separate 
estate  was  solvent,  he  received  in  full.  The  trustee  in  bank- 
ruptcy of  the  separate  estate  of  B.  A.  Kerrison  then  claimed  to 
prove  in  the  suits  in  Chancery  on  behalf  of  the  separate  estate 
of  R.  A.  Eerrison  against  the  separate  estate  of  Sir  R.  Harvey 
for  the  £2838  178.  paid  out  of  the  separate  estate  of  R.  A.  Eer- 
rison  to  E.  E.  Harvey,  alleging  that  the  separate  estate  of  Sir 
R.  Harvey  was  insolvent.  As  to  this  allegation,  there  was  evi- 
dence on  behalf  of  the  executor  of  Sir  R.  Harvey,  the  defend- 
ant in  the  suits,  to  show  that  it  was  impossible  to  say  whether 
it  was  true  or  not.  The  joint  estate  was  also  alleged  to  be  in- 
solvent. At  any  rate  joint  debts  to  a  large  extent  remained 
unpaid.  The  master  of  the  rolls  refused  the  claim,  and  the 
trustee,  E.  C.  Bailey,  appealed  *from  this  decision  (').  [443 
The  appellant  was  also  the  trustee  in  bankruptcy  of  the  joint 
estate  of  R.  A.  Kerrison  and  R.  Eerrison. 

Mr.  Frj/y  Q.C.,  and  Mr.  Cozens-Hardj/^  for  the  appellant  : 
Under  the  circumstances  of  this  case  Sir  R.  Harvey's  estate 
must  be  administered  as  in  bankruptcy :  Lodge  v,  Prichard  (^) ; 

(')  1872,  Nov.  27.  Lord  Roiolly,  were  allowed,  tlie  dividend  of  the  sepa- 
M.R.,  after  stating  the  facts  of  the  case,  rate  creditors  of  Sir  R.  Harvey  would 
said  that,  without  expressing  an  opinion  be  lessened,  and  the  amount  taken  from 
as  to  the  case  of  Ex  parts  Topping,  that  dividend  would  be  added  to  tbe 
although  it  surprised  him  when  cited  surplus  of  R.  A.  Kerrison's  solvent  sepa- 
in  the  argument,  he  thought  that  it  did  rate  estate,  and  thence  be  paid  over  for 
not  govern  the  present  case.  This  claim,  distribution  amongst  the  joint  creditors 
if  successful,  would  be,  in  fact,  taking  of  the  firm.  It  would  be  contrary  to 
away  from  an  insolvent  separate  estate  the  rules  in  equity  that  separate  ere- 
a  sum  to  be  added  to  the  joint  estate,  ditors  of  one  partner  should  thus  be 
which  was  quite  a  different  matter,  as  made  to  contribute  towards  payment  of 
well  as  being  at  variance  with  the  rule  the  joint  debts,  and  opposed  to  the 
in  bankruptcy,  which  forbade  proof  by  principles  on  which  estates  are  admi- 
one  partner  against  his  co-partners'  es-  nistered  in  bankruptcy.  Without  ro- 
tate whilst  joint  creditors  remained  ference  to  cases  the  principle  was  cleai 
unpaid,  a  rule  which  enured  for  the  and  the  application  must  be  refused, 
benefit  of  the  separate  creditors  as  well  (*)  1  D.  J.  &  S.  610. 
as  of  the  joint  creditors.    If  this  claim 
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and  the  case  is  governed,  as  an  exception  to  the  usual  rule  in 
bankruptcy  that  on  the  bankruptcy  of  a  firm  there  cannot  be  a 
proof  on  behalf  of  the  estate  of  one  partner  against  the  estate  of 
another  until  all  the  joint  debts  are  paid,  by  the  decision  in  Ex 
parte  Topping  (*).  The  case  of  Ex  parte  ColUiige  (*),  which  was 
cited  against  us  in  the  court  below,  is  distinguishable.  It  is  no 
objection  that  the  admission  of  the  proof  would  benefit  the  joint 
creditors,  because  the  estate  of  the  creditor  partner,  which  seeks 
to  prove  against  the  co-partner's  insolvent  separate  estate,  is 
itself  sofveut,  so  that  what  is  recovered  will  go  towards  the  fund 
of  the  joint  creditors,  for  whom  the  appellant  is  also  trustee,  for 
that  very  case  is  contemplated  by  Lord  "Westbury  in  Ex  parte 
Topping.  Nor  is  it  an  objection  that  the  joint  creditors  have 
had  the  benefit  of  the  deposit  which  was  in  the  bank  at  the 
time  of  the  stoppage ;  for  as  the  separate  estate  of  a  partner  can- 
not prove  against  the  joint  estate,  no  right  in  the  nature  of  a 
444]  set-off  can  arise :  Ex  parte  *  Harris  {^).  The  bond  executed 
by  the  parties  expressly  stated  the  occasion  on  which  it  was 
execut^,  and  that  R.  A.  Kerrison  was  only  a  surety.  [Tbey 
also  referred  to  Ex  paarte  Kingston  (*)J 

Sir  fl.  Baggallayj  Q.  C,  and  Mr.  Morton  Smiih,  for  the  plaint- 
iff in  the  suit  oi  Laeey  v.  Hdl^  representing  the  separate  credit- 
ors of  Sir  R.  Harvey. 

Mr.  Souihgate^  Q.C.,and  Mr.  Merewether^  for  Sir  R.  Harvey's 
executor,  and  Mr.  Ford  Norths  for  some  of  the  separate  credit- 
ors, who  had  obtained  liberty  to  attend  the  proceedings,  were 
not  called  on.    They  referred,  however,  to  Ex  parte  Bass  (*). 

Sir  W.  M.  James,  L.  J.  :  I  am  of  opinion  that  the  order  of 
the  master  of  the  rolls  ought  to  be  affirmed.  There  is  always 
a  great  number  of  nice  and  complicated  question^  arising  upon 
the  rules  in  bankruptcy  as  to  joint  and  separate  estates.  The 
rules  so  laid  down  are  a  sort  of  rough  code  of  justice,  because 
some  rule  must  be  laid  down  for  the  purpose  of  keeping  joint 
and  separate  estates  distinct,  and  for  paying  the  joint  and  sepa- 
rate creditors.  But  that  is  a  mere  artificial  distinction.  There 
is*^othing  like  that  known  to  the  common  law,  and  there  being 
those  rules,  a  ereat  number  of  difficulties  necessarily  occur. 
As  a  general  rule,  a  separate  estate  cannot  prove  against  a  joint 
estate  and  a  joint  estate  cannot  prove  against  a  separate  estate 
till  the  creditors  of  the  respective  estates  sought  to  be  proved 
against  are  satisfied.  The  joint  estate  cannot  prove  against  the 
separate  estate,  however  much  the  insolvency  of  the  joint  estate 
may  be  attributed  to  the  conduct  of  the  partner  whose  sep- 

0)  1  D.  J.  &  S..  551.  O  Law  Rep.,  6  Ch.,  632. 

O  Ibid.,  583.  C)  36  L.  J.  (Bkcy.),  89. 
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arate  estate  is  beinff  administered.  In  Ex  parte  Topping  (*) 
the  court  held  that  the  rule  as  to  proof  between  the  two  sepa- 
rate estates  of  the  two  partners  may,  in  certain  cases,  be  relaxed. 
But  in  the  case  before  us  the  real  contention  is  in  substance  an 
♦eftect  on  behalf  of  the  trustee  of  the  joint  estate  (for  the  [445 
appellant  also  fills  that  character^  to  get  in  from  the  separate 
estate  of  Sir  R.  Harvey,  which  is  alleged  to  be  insolvent,  in  com- 
petition with  the  separate  creditors  of  that  estate,  something 
which  is  to  go  into  the  joint  estate  for  the  benefit  of  the  joint  cre- 
ditors. And  there  is  this  peculiarity  in  this  case,  that  beyond  all 
question  there  never  was  m  reality  the  relation  of  principal  and 
surety  between  the  two  partners.  The  partnership  received  the 
money  of  the  guardians,  and  the  partnership  owed  the  monej' 
to  them,  and  it  would  be  a  violation  of  every  principle  of  equity 
that  the  joint  estate,  whose  default  has  been  the  origin  of  the 
whole  difficulty,  should  get  from  the  separate  estate  of  one  of 
the  partners  something  the  abstraction'of  which  would  prejudice 
that  partner's  separate  creditors,  and  would  go,  under  the  actual 
circumstances  of  the  case,  to  enlarge  the  assets  of  the  joint  es- 
tate, which  has  already  received  the  whole  of  the  money. 

Sib  G.  Mellish,  L.J.  :  I  am  of  the  same  opinion.  If  it  had 
been  necessary  to  determine  how  far  Ex  parte  Topping  (*)  should 
be  held  to  apply  to  a  ease  where  the  separate  estate  in  respect 
of  which  the  proof  is  sought  to  be  made  is  solvent,  so  that  any 
surplus  would  go  to  the  joint  estate,  I  should  have  liked  to  take 
further  time  for  consideration ;  but  it  appears  to  me  that  it  is 
impossible  that  the  proof,  the  rejection  of  which  is  now  under 
appeal,  can  be  allowed  in  a  case  like  this,  where,  practically,  it 
is  the  partnership  which  is  primarily  liable  to  pay  the  debt  to 
the  guardians.  If  all  had  remained  solvent,  and  those  liabilities 
had  been  properly  settled,  the  partnership  which  had  received 
the  X5677  145.  Id.  in  money  would  have  had  to  repay  it.  Under 
the  circumstances  of  this  case  I  think  it  would  be  unjust  to  allow 
a  proof  to  be  made  against  the  separate  estate  of  Sir  K.  Harvey 
merely  to  increase  the  funds  of  the  joint  estate.  The  appeal 
will  be  dismissed  with  costs. 

Solicitors:  Messrs.  iSbfe  ^  Co.;  Messrs  Linklaters  ^  Co.; 
Messrs.  Norris^  Aliens^  ^  Carter. 

Q)  4  D.  J.  &  S.,  551. 
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4461  *I"  ^^  Gresham  Life  Assurance  Society.    Ex  parte 

Penney. 

Company—  Transfer  of  Shares — Pou>er  of  Directors  to  refuse  to  register  Tran^ 
fer — BeeHficaiion  ofBegigter — Insurancd  Company, 

The  deed  of  settlement  of  a  life  insurance  company  provided  that  any  share- 
holder should  be  at  liberty  to  transfer  his  shares  to  any  other  person  who  was 
already  a  shareholder,  or  who  should  be  approved  by  the  board  of  directors,  and 
that  no  person  not  being  already  a  shareholder,  or  the  executor,  etc.,  of  a  share- 
holder, should  be  entitled  to  become  the  transferee  of  any  .share  unless  approved 
of  by  the  board : 

Jaeld  (reversing  the  decision  of  the  master  of  the  rolls),  that  the  directors  were 
not  bound  to  disclose  their  reasons  for  rejecting  a  transferee,  provided  they  had 
fairly  considered  the  question  at  a  meetin^r  of  the  board ;  and  that,  in  the  absence 
of  evidence  to  the  contrary,  the  court  would  take  for  granted  that  they  acted  rea- 
sonably and  &07id  ./{d^.  But  if  there  is  evidence  to  show  that  directors  who  have 
such  a  power  have  exfircised  it  capriciously  or  unfairly,  the  court  has  jurisdiction 
to  interfere,  and  this  jurisdiction  may  be  exercised  on  a  summons  under  the  SGth 
section  of  the  Companies  Act,  1862.  i 

Robinson  v.  Chartered  Bank  (')  distinguished. 

This  was  an  appeal  from  a  decision  of  the  master  of  the  rolls. 
The  Gresham  Life  Assurance  Society  was  a  company  registered 
under  the  Joint  Stock  Companies  Act,  1844  (7  &  8  Vict  c.  110), 
and  afterwards  registered  under  the  Companies  Act.  1862. 

The  17th  clause  of  the  deed  of  settlement  was  as  follows: 
"  That  subject  to  the  provisions  herein  contained,  and  subject 
also  to  the  provisions  of  the  Joint  Stock  Companies  Act,  so  long 
as  the  company  shall  be  subject  to  the  provisions  of  that  act, 
every  shareholaer  shall  be  at  liberty  to  sell  and  transfer  his  shares 
to  any  other  person  who  shall  already  be  a  shareholder,  or  who 
f^hall  have  been  approved  of  as  such  by  the  board  of  directors,  and 
that  no  person  not  already  a  shareholder,  or  the  executors  or 
administrators,  legatee  or  next  of  kin,  of  any  shareholder  shall 
be  entitled  to  become  the  transferee  of  any' share  unless  ap- 
proved of  by  the  board;  and  that  whilst  any  call  or  installment, 
or  interest  on  any  call  or  installment,  shall  be  in  arrear  or  un- 
447]  paid  upon  or  in  respect  of  any  *8hare,  the  same  shall  not 
be  transferable  otherwise  than  by  operation  of  law  without  the 
special  leave  of  the  board  of  directors ;  and  any  transfer  of 
shares  not  effected  by  operation  of  law  must  be  according  to 
the  form  A  in  the  first  schedule  hereto,  or  to  the  like  effect" 

On  the  4th  of  May,  1872,  Mr.  J,  R.  De  Paiva  sold  ten  shares 
m  the  company,  of  which  he  was  the  registered  owner,  to  Mr. 

0)  Law  Rep.  1  Eq.,  32. 
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W.  J.  Penney.  The  shares  were  sold  on  the  Stock  Exchange 
in  the  ordinary  way,  and  the  transfer  was  executed  byDePaiva 
and  lodged  for  registration  at  the  company's  office,  but  the  direct- 
ors, having  considered  the  subject  at* a  board  meeting,  refused 
to  register  it  In  reply  to  a  letter  from  De  Paiva,  the  directors 
declined  to  give  any  reason  for  objecting  to  Penney  as  a  share- 
holder; and  in  an  affidavit  filed  by  the  secretary  he  stated  that 
the  directors  had  come  to  the  conclusion  at  which  they  had  ar- 
rived '^  upon  deliberation  and  after  consideration,  and  with  re- 
ference only  to  the  circumstances  of  the  case."  De  Paiva  and 
Penney  accordingly  joined  in  a  summons,  under  the  86th  section 
of  the  Companies  Act,  1862,  calling  upon  the  company  to  rec- 
tify the  register  by  inserting  the  name  of  Penny  in  place  of  De 
Paiva.  The  master  of  the  rolls  granted  the  application^  and 
from  this  decision  the  company  appealed  (^). 

Mr.  FookSy  Q.C.,  and  Mr.  Locock  Webb^  for  the  appellants  : 
The  question  depends  entirely  on  the  clause  in  the  deed  of 
♦settlement,  by  which  absolute  power  of  approval  or  dis-  [448 
approval  is  given  to  the  directors.  There  is  no  obligation  in 
them  to  disclose  their  reasons.  It  might  expose  them  to  an 
action  to  do  so,  and  at  all  events  would,  in  many  cases,  lead  to 
serious  inconvenience.  If  any  fraud  or  improper  motives  were 
proved^  or  if  the  directors  had  refused  to  consider  the  subject, 
the  case  would  be  dijBferent,  but  no  such  case  is  made  here,  and 
it  is  proved  that  the  resolution  was  taken  after  deliberation  : 
BargaU  v.  Shoriridge  (*) ;  Walker^ s  Case  (*) ;  Bermingham  v.  She- 
ridan. (*). 

This  is  not  a  case  which  can  be  determined  under  the  85th 
section  of  the  Companies  Act,  the  applicants  ought  to  have  filed 
a  bill :  Simpson^ s  Qise  Q ;    Ward  am  Henry's  Case  (•). 

[Sir  W.  M.  James,  L.J. :  We  both  think  that  we  have  full 
jurisdiction  to  decide  the  case  under  the  85th  section  of  theCom- 


(^)  1S73,  Not.  25.    Lord  Romillt,  'whether  the  objection  was  reasonable. 

M.R.,  said  that  the  argnmentsaddrefleed  If  they  had  a  reason  for  refusing  to 

to   him   on    behalf  of  the   companr  register  the   transfer  they  miffht  re- 

amounted  to  this,  that  nnder  the  17tu  fuse,  and  a  slight  reason  might  do ;  but 

clause  in  the  deed  of  settlement  the  di-  they  must  give  it.    They  oould  not  re* 

rectors  were  at  liberty  to  refuse  to  re-  fuse  .to  register  without  any  reason  out 

gister  any  transfer  tc*  any  person  not  of  caprice  or  from  fraud.    The  board 

already  a  shareholder  without  giving  had  eiven  no  reason  why  this  transfer 

any  reason  for  their  refusal.    In  his  should  not  be  registered,  and  he  most 

opinion,  the  real  meaning  of  the  clause  take  it  that  it  was  done  capriciously, 

was,  that  when  a  shareholder  had  sold  The  application  to  rectify  the  register 

shares  to  any  person  not  already  a  share-  must  be  g^nted. 

holder,  and  tne  name  of  the  purchaser  (*)  5  H.  L.  C,  297. 

became  known  to  the  board,  they  might  (*)  Law  Rep.,  2  Eq.,  554. 

refuse  to  register  it  if  they  had  any  rea-  (*)  33  Beav.,  660. 

Bonable  ground  of  objection  to  the  pur-  Q  I^iw  Rep.,  9  Eq.,  91. 

chaser ;  and  the  court  was  the  judge  (')  Ibid.,  2  Ch.,  481. 
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• 

panies  Act,  1862,  subject  to  the  discretion  which  the  court  has 
to  direct  a  bill  to  be  tiled  if  it  should  thiuk  it  desirable.] 

Mr.  Bomer,  Q.C.  (Mr.  Southgate,  Q.C.,  with  him),  for  the  re- 
spondents :  The  directors  have  no  power  to  refuse  to  register  a 
transfer  without  assigning  a  cause.  If  they  refuse  to  give  their 
reason,  it  must  be  assumed  that  they  have  none,  and  that  they 
are  acting  capriciously,  if  not  fraudulently.  We  have  filed  an 
affidavit  that  Mr.  Penney  is  in  all  respects  a  fit  and  proper  per- 
son to  be  a  shareholder,  and  as  the  directors  have  not  cross- 
examined  the  witness  nor  replied. to  the  affidavit,  it  must  be 
taken  to  be  true.  This  is  not  an  ordinary  partnership,  but  a 
joint  stock  company,  and  the  court  will,  therefore,  construe  its 
rules  favorably  so  as  to  facilitate  the  transfer  of  shares :  Westan^s 
Case  (*) ;  Poole  v.  MiddUton  f ) ;  Robinson  v.  Chartered  Bank  (*) ; 
Pinkeit  v.  Wright  (*) ;  Slee  v.  International  Bank  (*) ;  Ihfl  v.  Harri- 
son (•). 

449]  *SiR  "W.  M.  James  ,  L.J. :  In  this  case  I  feel  compelled  to 
come  to  a  different  conclusion  from  that  of  the  master  of  the 
rolls.  The  clause  in  the  deed  of  settlement  appears  to  me  very 
clear,  which  provides  that  no  transfer  shall  be  made  to  any  per- 
son outside  the  company  unless  that  person  shall  bo  approved 
of  by  the  board  of  directors.  No  doubt  the  directors  are  in  a 
fiduciary  position  both  towards  the  company  and  towards  every 
shareholder  in  it.  It  is  very  easy  to  conceive  cases  such  as  those 
cases  to  which  we  have  been  referred,  in  which  this  court  would 
interfere  with  any  violation  of  the  fiduciary  duty  so  reposed  in 
the  directors.  But  in  order  to  interfere  upon  that  ground  it 
must  be  made  out  that  the  direptors  have  been  acting  from  some 
improper  motive,  or  arbitrarily  and  capriciously.  That  must 
be  alleged  and  proved,  and  the  person  who  has  aright  to  allege 
and  prove  it  is  the  shareholder  who  seeks  to  be  renM)ved  from 
the  list  of  shareholders  and  to  substitute  another  person  for 
himself.  Therefore,  if  a  case  had  been  made  out  such  as  was 
made  in  one  of  the  cases  cited,  where  a  man  attempted  to  trans- 
fer his  shares,  and  a  demand  had  been  made  upon  him  for  the 
payment  of  a  debt  which  they  had  no  riffht  to  make  a  condition 
precedent  to  such  transfer;  or  if  the  directors  had  said  to  a 
shareholder,  *•  We  will  not  allow  you  to  transfer  your  shares 
unless  you  give  us  each  a  present  of  ,£10,**  this  court  would 
have  jurisdiction  to  deal  with  it  as  a  corrupt  breach  of  trust; 
but  if  there  is  no  such  corrupt  or  arbitrary  conduct  as  between 
the  directors  and  the  person  who  is  seeking  to  transfer  his 
shares,  it  does  not  appear  to  me  that  this  court  has  any  juris- 

O  Law  Rep.,  4  Ch.,  20.  («)  3  Hare,  188. 

C)  29  Beav.,  646.  (•)  17  L.  T.  (N.8.),  425 . 

O  Law  Rep.,  1  Bq,,  32.  (•)  10  Hare,  489. 
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diction  whatever  to  sit  as  a  court  of  appeal  from  the  deliberate 
decision  of  the  board  of  directors,  to  whom,  by  the  constitution 
of  the  company,  the  question  of  determininj^  the  eligibility  or 
non-eligibility  of  new  members  is  committed.  If  the  directors 
had  been  minded,  and  the  court  was  satisfied  that  they  wer^ 
minded,  whether  they  expressed  it  or  not,  positively  to  prevent 
a  shareholder  from  parting  with  his  shares,  unless  upon  comply- 
ing with  some  condition  which  they  chose  to  impose,  the  court 
would  probably,  in  exercise  of  its  duty  as  between  the  cestui  qu^ 
trust  and  the  trustees,  interfere  to  redress  the  mischief,  either 
by  compelling  the  transfer  or  giving  damages,  or  in  some  mode 
or  other  to  redress  the  mischief  which  the  *8hareholder  [450 
would  have  had  a  just  right  to  complain  of.  But  if  it  is  said 
that  wherever  any  shareholder  has  proposed  to  transfer  his 
shares  to  some  new  member,  the  court  has  a  right  to  say  to  the 
directors,  "  We  will  presume  that  your  motives  are  arbitrary 
and  capricious,  or  that  your  conduct  is  corrupt,  unless  you 
choose  to  tell  us  what  your  reasons  were,  and  submit  those 
reasons  to  our  decision,"  it  would  appear  to  me  entirely  alter- 
ing the  whole  constitution  of  the  company  as  provided  by 
the  articles.  I  cannot  conceive  that  any  director  would  choose 
to  accept  office,  or  exercise  the  power  entrusted  to  him,  if  he 
were  liable  to  be  called  upon  to  say  what  the  particular  reasons 
were  or  the  particular  motive  was  which  influenced  him  in  com- 
ing to  the  conclusion  that  any  person  was  not  eligible  as  a  share- 
holder. I  think,  therefore,  that  these  directors  were  well  ad- 
vised in  not  subjecting  themselves  to  be  cross-examined  and  in- 
terrogated as  to  what  particular  reasons  they  might  have  for 
peraonally  objecting  to  this  gentleman,  and  in  confining  them- 
selves to  saying,  by  their  secretary,  that  the  question  was  dis- 
cussed at  a  board  of  the  directors,  that  the  propriety  of  the  trans- 
fer to  the  particular  transferee  was  the  subject  matter  for  dis- 
cussion, and  having  taken  that  into  their  consideration,  they 
had  arrived  at  the  conclusion  to  which  they  had  arrived.  This 
conclusion,  of  course,  in  the  absence  of  any  suggestion  to  tho 
contrary,  or  of  any  evidence  to  the  contrary,  we  must  take  to 
be  a  bondfde  conclusion  on  their  part  that,  for  some  reason  or 
other  connected  with  the  interests  of  the  company,  they  did  not 
think  it  fit  to  recognize  that  gentleman  as  a  transferee.  That 
gentleman  was  not  then  and  is  not  up  to  the  present  moment 
in  any  relation  oi  cestui  que  trust  towards  them,  and  therefore  ho 
has  no  right  to  complain,  and  the  transferor  has  no  right  to 
complain  unless  he  can  induce  us  to  believe  that  he  could  not 
find  some  other  purchaser  for  those  shares,  either  among  the 
shareholders  or  outside  the  company,  more  agreeable  to  the 
directors,  and  who  would  give  the  same  price.    I  am  of  opinion 
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that  we  cannot  sit  as  a  Court  of  Appeal  from  the  conclusion 
which  the  directors  have  arrived  at  if  we  are  satisfied  that  the 
directors  have  done  that  which  alone  they  could  be  compelled 
by  mandamus  to  do,  to  take  the  matter  into  their  consideration. 
It  appears  that  they  have  taken  the  matter  into  their  considera- 
451]  tion,  *and  there  is  nothing  to  show  that  they  have  acted 
otherwise  than  honestly  and  fairly.  I  am  of  opinion,  therefore, 
that  the  order  of  the  master  of  the  rolls  ought  to  be  discharged. 
Sir  G-.  Mellish,  L.J. :  I  am  of  the  same  opinion.  It  is  quite 
clear  that  if  this  question  were  raised  in  a  court  of  law  the  court 
could  not  compel  the  registration  of  the  applicant,  because  that 
which  is  made  by  the  articles  a  condition  precedent  to  his 
becoming  a  shareholder  never  has  been  performed,  namely, 
his  approval  by  the  directors;  but  if  the  directors  had  refused 
to  take  the  matter  into  their  consideration  a  court  of  law  would, 
by  mandamus,  have  compelled  the  directors  to  take  it  into  their 
consideration,  but  unquestionably  it  could  not  have  compelled 
them  to  approve  him.  I  admit  that  the  question,  to  a  certain 
extent,  is  difierent  in  a  court  of  equity.  It  has  been  held, 
under  the  35th  section  of  the  Companies  Act,  that  the  court 
may  enter  into  equitable  considerations,  and  I  am  disposed  to 
think,  although  it  is  not  necessary  distinctly  to  decide  it  in  this 
case,  that  if  it  were  made  out  that  the  directors  were  commit- 
ting a  breach  of  trust  towards  any  one  of  their  shareholders  in 
refusing  to  allow  him  to  transfer  his  shares  for  a  purely  arbi- 
trary reason,  that  might  be  a  ground  why  the  court  should 
interfere.  But^  on  the  other  hand,  this  being  an  insurance 
company,  it  is  quite  obvious  that  it  may  be  a  matter  of  very 
great  importance  to  the  company  that  they  should  have 
a  substantial  body  of  shareholders.  The  very  existence  and 
credit  of  the  company  may  depend  upon  that,  and  in  order 
to  procure  that  by  the  deed  of  settlement  the  directors 
are  invested  with  an  absolute  power  to  reject  any  transferee. 
Then  it  is  said  that  they  ought  not  to  have  objected  arbitrarily, 
to  which  I  agree.  But  it  is  further  contended  that  in  order  to 
secure  the  existing  shareholder  against  being  deprived  of  the 
right  to  sell  his  shares,  the  directors  are  bound  to  give  their 
reason  why  they  reject  the  transferee;  and  if  they  reject  him 
without  giving  a  reason  that  is  a  ground  from  which  the  court 
ought  to  infer  that  they  were  acting  arbitrarily*  I  cannot  agree 
with  that.  It  appears  to  me  that  it  is  very  important  that  di- 
rectors should  be  able  to  exercise  the  power  in  a  perfectly  un- 
controllable manner  for  the  benefit  of  the  shareholders ;  but 
452]  ifc  is  impossible  *that  they  could  fairly  and  properly 
exercise  it  if  they  were  compelled  to  give  the  reason  why  they 
rejected  a  particular  individual.      Take  the  most  ordinary 
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reason  why  they  are  entitled  to  reject  him,  viz.,  that  they  believe 
him  to  be  in  a  state  of  insolvency  or  that  they  could  not  discover 
what  his  pecuniary  position  was.  Are  they  to  state  that  as 
their  reason  for  doing  so  ?  Is  it  to  be  said  that  they  are  bound 
to  admit  anybody  as  a  shareholder,  whatever  doubts  they  may 
have  as  to  whether  he  is  insolvent  or  not,  or  whether  he  is 
pecuniarily  able  or  not  to  pay  the  calls?  Are  they  to  be  pre- 
vented from  rejecting  a  person  on  that  ground  unless  tney 
openly  say  so  and  inform  him  that  that  is  the  ground  upon 
which  they  reject  him  ?  It  is  perfectly  obvious  that  directors 
would  never  like  to  exercise  their  power  if  they  were  liable  to 
be  called  upon  to  exercise  it  under  those  conditions,  because, 
of  course,  the  shareholder  would  immediately  challenge  their 
decision,  he  would  make  an  application  to  a  court  of  equity  to 
have  the  matter  tried,  and  they  would  at  once  be  involved  in  a 
considerable  litigation.  Or  they  might  be  reluctant  to  run  the 
risk  of  publishing  their  opinion  as  to  the  solvency  of  a  person 
for  fear  of  bringing  on  his  bankruptcy,  whereas  if  nothing  was 
said  he  might  be  able  to  get  through  his  difficulties  in  a  per- 
fectly solvent  condition.  So  also  if  the  objection  involved  some- 
thing against  the  man's  character,  if  they  were  to  be  obliged 
to  tell  it,  of  course  the  matter  would  be  instantly  challenged. 
Actions  might  be  brought,  and  the  directors  might  be  examined 
and  cross-examined  as  to  what  the  grounds  for  their  imputation 
were.  I  am,  therefore,  of  opinion  that  in  order  to  preserve  to 
the  company  the  right  which  is  given  by  the  articles  a  share- 
holder is  not  to  be  put  upon  the  register  if  the  board  of  direc- 
tors do  not  assent  to  him,  and  it  is  absolutely  necessary  that 
they  should  not  be  bound  to  give  their  reasons,  although  I  per- 
fectly agree  that  if  it  <5an  be  shown  affirmatively  that  they  are 
exercising  their  power  capriciously  and  wantonly,  that  may  be 
ground  for  the  court  interfering.  In  my  opinion  we  are  not 
at  all  overruling  any  case  that  has  been  decided  heretofore. 
The  case  most  relied  on  as  most  nearly  touching  the  question 
is  Robinson  v.  Chartered  Bank  (*).  That  was  decided  on  de- 
murrer, and,  moreover,  there  was  in  that  case  direct  and 
♦positive  evidence  that  the  directors  were  refusing  to  allow  [453 
Mr.  Robinson  to  assign  his  shares  at  all  to  anybody.  I  quite 
agree  that  this  would  be  a  breach  of  trust  towards  the  share- 
holders. They  have  no  right  to  say,  "  "We  will  force  a  partic- 
ular shareholder  to  continue  a  shareholder,  and  we  will  not  al- 
low him  to  transfer  his  shares  at  all."  That  would  be  an  abuse 
of  their  power.  In  the  same  way  it  would  be  an  abuse  of  this 
power  to  object,  on  any  ground  not  applying  personally  to  the 
transferee,  to  say,  for  instance,  that  a  particular  shareholder 

O  Law  Rep.  1  Eq.,  82. 
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should  not  transfer  his  shares  till  he  had  given  secarity  for  the 
calls.  Those  would  be  plain  cases  of  abuse,  and  I  do  not  find 
any  single  case  where  it  has  been  held  that  the  directors,  under 
B  power  like  this,  are  bound  to  communicate  the  reasons  for 
which  they  reject  the  intended  shareholder. 

Solicitor  for  the  appellants :    Mr.  T.  H,  Devonshire. 
Solicitors  for  the  respondents :  Messrs.  Mackenzie^  Triruler^ 

[Law  BeportB,  8  Chancery  Appeals,  454.] 
L.C.  and  L  J.  M.  March  17, 1873. 

454]         *Yates  V.  TJnivebsity  College,  London. 

[1861  Y.  15.] 

WUl — Comtruetion — Condition  rendered  imposnble  by  Testator — Beqveet  to 
found  a  Profesionkip  according  to  certain  Buiee, 

A  testator  gave  certain  personal  estate  to  a  college  for  founding  a  professorship 
of  archaeoloffjT,  for  the  regulation  of  which  professorship  he  purposed  preparing 
a  code  of  rules  and  regulations ;  and  he  directed  that  his  executors  should,  as 
soon  as  they  oonveniently  could  after  his  death,  communicate  the  bequest,  to- 
gether with  a  copy  of  the  rules  and  regulations,  to  the  college,  and  that,  within 
tweWe  months  after  the  bequest  had  l]^n  so  communicated  to  them,  the  college 
should  signify  their  acceptance  of  the  rules  and  regulations ;  and  in  case  the 
college  should  decline  to  accept  them,  the  bequest  e£ould  be  void,  and  the  pro- 
pertv  should  sink  into  his  residuary  estate. 

The  testator  died  without  preparing  any  rules  and  regulations  for  the  pro- 
fessorship : 

Held  (reversing  the  decision  of  Bacon,  V.O.),  first  that  the  reference  to  the  pro- 
posed rules  could  not  be  read  as  a  description  of  the  professorship  intended  to 
be  founded,  but  merely  as  a  condition  attached  to  the  bequest ;  and,  secondly, 
that  as  the  condition  had  become  impossible  by  the  act  of  the  testator,  the  be- 
quest took  effect  absolutely.  ^ 

This  was  an  appeal  from  a  decision  of  Vice  Chancellor  Bacon. 
James  Yates,  late  of  Lauderdale  House,  Highgate,  by  his  will, 
dated  the  24th  of  February,  1864  (amongst  other  things),  be- 
queathed as  follows :  '^  I  give  and  bequeath  all  dividends,  income, 
and  annual  produce  of  a  sum  of  £8980  consolidated  stock  of  the 
Lond6n  and  North  Western  Railway  Company,  now  held  by 
me,  and  all  other  the  stocks,  shares,  and  debentures  of  and  in 
the  said  company  which  I  may  be  possessed  of  or  entitled  to  at 
the  time  of  my  decease,  unto  my  said  wife,  if  she  shall  survive 
me,  during  her  life,  subject  nevertheless  tx)  the  payment  by  my 
said  wife,  out  of  the  said  dividends  and  annual  income,  to  John 
Morris,  Esq.,  professor  of  mineralogy  and  geology  at  University 
College,  Lonaon  (if  he  shall  survive  me),  durins:  the  joint  lives 
of  him  and  my  said  wife,  of  the  yearly  sum  of  £2Jd.  And  from 
and  immediately  after  the  decease  of  my  said  wife  I  give  and 
bequeath  the  said  stock,  shares,  and  debentures  of  aim  in  tl# 
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said  London  and  Korth  Western  Railway  Companj  to 
♦University  College,  London,  upon  trust  to  pay  the  annual  [455 
income  thereof  to  the  professor  of  mineralogy  and  geology  for 
the  time  bein^  of  that  college,  as  an  endowment  of  the  said  pro- 
fessorship. And  I  give  and  bequeath  the  dividends,  interest, 
and  annual  income  of  the  sum  of  ^5500  consolidated  stock  of 
the  North  London  Railway  Company  (formerly  called  the  East 
and  West  India  Docks  and  Birmingham  Junction  Railway  Com- 
pany), and  also  the  ninety  new  shares  of  £10  each  in  the  same 
company,  £5  whereof  per  share  has  been  paid  up,  and  also  the 
fifty  preference  shares  of  £20  each  in  the  same  company,  to 
which  stock  or  shares  I  am  now  entitled ;  and  all  other  the  stock, 
shares,  and  debentures  of  and  in  the  same  company,  which  I 
may  be  possessed  of  or  entitled  to  at  the  time  of  my  decease, 
unto  my  said  wife  during  her  life ;  and  from  and  immediately 
after  her  decease,  then  I  give  and  bequeath  the  same  stock  and 
shares,  and  the  dividends,  interest,  and  annual  income  thereof, 
unto  the  said  TJniversity  College,  London,  for  the  purpose  of 
founding  in  it  a  new  professorship  of  archceology,  for  the  reg- 
ulation of  which  professorship  I  purpose  preparing  a  code  of 
rules  and  regulations  which  I  intend  to  authenticate  under  my 
hand.  And  I  hereby  expressly  declare  my  will  and  mind  to  be, 
that  as  soon  as  conveniently  may  be  after  m^  decease  my  exe- 
cutors shall  communicate  to  the  said  University  College  the  fact 
of  my  said  last  mentioned  bequest  to  the  said  college,  and  a  copy 
of  the  said  rules  and  regulations ;  and  the  said  University  Col- 
lege shall,  within  twelve  calendar  months  next  after  the  fact  of 
the  said  bequest  shall  have  been  communicated  by  my  said  ex- 
ecutors as  aforesaid,  signify  by  writing,  under  the  hand  of  their 
president,  treasurer,  or  secretary,  their  acceptance  of  the  said 
rules  for  the  future  regulation  of  the  said  professorship.  And 
I  further  declare  that,  if  the  said  University  College  shall  de- 
cline  or  refuse  to  accept  the  same  rules  for  the  regulation  of 
the  said  professorship,  or  shall  not,  within  the  said  space  of 
twelve  calendar  months,  signify  to  my  executors,  in  manner 
aforesaid,  their  acceptance  of  the  same,  then  I  declare  that  the 
said  bequest  of  the  said  stock,  shares,  and  debentures,  and  every 
other  legacy  and  bequest  herein  or  in  any  codicil  hereto  con- 
tained in  favor  of  the  said  University  College,  shall  be  wholly 
null  and  void,  and  the  said  stock  and  shares,  and  all  other  bene- 
fits hereby  or  by  any  codicil  hereto,  by  me  intended  for  the 
♦said  University  College,  shall  sink  into  and  form  part  of  [456 
my  residuary  estate.  And  I  give,  to  the  said  University  College 
(but  subject  to  the  conditions  aforesaid)  all  my  books  on  mine- 
ralogy and  geology,  and  also  my  mineralogical  and  geological 
q>ecime&8,  to  be  arranged  and  preserved  by  the  professor  of 
5  Eng.  Rep.1  84 
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mineralogy  and  geology,  and  employed  by  him  as  be  sball  see 
occaBion  at  bis  lectares,  or  by  any  other  professor  or  lecturer  in 
the  same  college  who  may  require  the  use  of  them.  I  give  to 
the  said  University  College  all  my  casts  of  antique  coins,  statues, 
and  all  other  antiquities  m  my  possession  at  the  time  of  my  de- 
cease, to  be  arranged  and  preserved  by  the  aforesaid  professor 
of  arehseology,  and  employed  by  him  as  he  shall  see  occasion  at 
his  lectures,  or  by  any  other  professor  or  lecturer  in  the  same 
college  who  may  require  the  use  of  the  same.  I  also  give  to 
the  said  University  College  all  my  books,  maps,  plates,  and 
drawings,  being  illustrations  of  Greek  and  Roman  antiquities  ; 
and  it  is  my  wish  that  the  same  shall  be  added  to  the  library  of 
that  college,  more  especially  for  the  use  of  the  said  professor  of 
archaeology  and  the  benefit  of  his  pupils.  And  I  also  give  to 
my  ffreat  nephew  Henry  Yates  Thompson,  if  living  at  my  deati. 
but  if  he  be  not  then  living,  then  to  such  person  as,  if  there  be  no 
females  living  at  my  decease,  would  be  my  heir-at-law,  my  share 
in  the  same  college,  with  the  intent  that  the  same  share  shall 
always  be  held  and  enjoyed  by  my  heir-at-law  for  the  time 
being,  so  that  he  may  have  means  of  knowing  whether  my 
various  bequests  in  favor  of  the  college,  and  the  two  aforesaid 
professorships,  are  applied  and  maintamed  as  I  have  endeavored 
to  prescribe  and  appoint."  The  testator  direqted  that  his  cha- 
ritable legacies  should  be  paid  out  of  his  pure  personal  estate, 
and  that  all  legacy  duty  should  be  paid  out  of  his  residuary 
personal  estate.  He  then  bequeathed  his  residuary  personal 
estate  to  his  wife  absolutely,  and  appointed  her  and  two  other 

[>ersons  (one  of  whom  had  declined  to  prove  and  refused  to  act) 
lis  executors. 

The  testator  died  on  the  1st  of  May,  1871-  The  bill  was  filed 
on  the  21st  of  December,  1871,  by  the  widow,  Dorothea  Yates, 
»gainst  the  college,  and  the  other  acting  executor,  alleging  that 
the  testator  did  not  at  any  time  before  his  death  prepare  any 
code  of  rules  and  regulations  for  the  new  professorship  of  arcli- 
457]  «ology  in  his  will,  which  were  authenticated  *under  liis 
•  hand,  and  praying  for  a  declaration  that,  in  the  events  which 
had  happened,  the  bequests  of  the  railway  stocks,  shares,  and 
every  other  legacy  and  bequest  contained  in  the  will  in  fiivor 
of  the  college,  were  wholly  null  and  void ;  that  such  stocks, 
shares,  and  debentures,  and  other  legacies  and  bequests,  formed 
part  of  the  residuary  estate  of  the  testator;  and  that  the  plaint- 
iti*  was  absolutely  entitled  to  the  same  as  residuary  legatee.  (^). 

(*)  1872,  Dec.  2.    Sm  Jambs  Bacon,  qneation  of  conditional  gifts  in  wills, 

V.C. :  This  case  has  been  argued  very  and   upon   the  performance  of   such 

fully  and  elaborately,  and  very  satisfac-  conditions,  has  been  referred  to.    But 

torlfy,  because  I  believe  every  case  of  after  aU,  none  of  the  authorities  have 

any  importance  that  bears  upon  the  much  bearing  upon  the  question.    The 
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The  vice-chancellor  held  that  the  gifts  to  the  college  failed,  aod 

that  the  property  passed  to  the  residuary  Ipgatee.    The  college 
appealed  from  this  decision. 

♦Mr.  AmpKUtij  Q.C.,  and  Mr.  Oozcns-Hardy^  for  the  ap-  [458 
pellants,  were  stopped  by  the  court  (*). 

really  important  consideration  is,  what  next  after  the  fact  of  the  said  bequest 
is  the  construction  of  this  will,  because  shall  have  been  so  communicated  \>j  my 
it  is  upon  that,  and  upon  that  alone,  that  said  executors,  as  aforesaid^  signi^'ing 
the  judgment  of  the  court  can  be  by  writing  under  the  hand  of  their  pre- 
founded ;  and  without  looking  to  cir-  sident,  treasurer,  or  secretary,  their  ao- 
cnmstances  extraneous  to  the  will,  but  ceptance  of  the  said  rules  for  the  future 
reading  only  the  will  as  it  stands,  I  find  regulation  of  the  said  professorship." 
that  a  gentleman,  beinff  in  some  way  W/  hen  I  am  asked  to  consider  what  the 
connected  with  or  attached  to  Univer-  sole  motive  of  the  testator  was,  I  an- 
sity  College,  intends,  at  the  time  he  swer — No  doubt  that  his  sole  motive  in 
pens  his  will,  to  confer  a  benefit  on  the  augmenting  the  stipends  of  the  pro- 
college.  But  it  is  upon  two  conditions,  fessorship  of  mineralogy  and  geology, 
one  of  which  has  been  very  little  ad-  and  his  sole  motive  in  giving  tiiese  le- 
verted  to  in  the  course  of  the  argument,  gacies  to  found  a  professorship  of  arch- 
The  first  and  most  important  condition  seology,  was  that  it  should  be,  not  as  the 
is :  "  If  I  shall  draw  up  rules  and  regu-  college  might  wish,  not  as  they,  in  their 
lations,  then  it  will  be  known  what  is  judgment,  might  prescribe  in  rules  and 
to  become  of  my  legacies."  The  other  regulations,  but  that  it  should  be  on  hia 
condition  is  the  acceptance  of  those  scheme,  and  unless  that  could  be  carried 
rules  and  regulations  by  the  college,  into  cftuct,  he  meant  to  make  no  gift  at 
And  that  makes  the  ^rea^  distinction  all.  What  he  provides  afterwards 
between  the  case  now  before  the  court  shows  that  to  be  his  plain  intention  and 
and  those  cases  where  conditions  have  motive,  for  he  says,  making  himself 
been  imposed,  the  performance  of  which  the  arbiter  of  the  rules  and  regulations, 
is  rendered  impossible  by  accidental  that  if  the  college  would  not  take  it  as 
circumstances,  or  the  act  of  the  testator  he  prescribed  it  to  them,  they  should 
himself.  With  that  preface,  and  seeing  not  have  that  nor  any  thing  else  under 
that  the  object,  and  I  think  the  sole  his  will.  The  question  seems  to  be  a 
motive,  of  the  testator  was,  that  the  mere  question  of  constrtiction ;  and  if 
professorships— or  one  of  them,  if  they  the  construction  which  I  put  on  the  will 
are  only  branches  of  the  same — should  is  the  right  one,  I  believe  it  is  free  from 
be  improved,  and  that  a  totally  new  all  the  difficulties  which  may  be  said 
professorship  of  archseology  should  be  to  arise  from  any  'if  the  cases  referred 
established  in  the  college,  and  that  it  to,  or  the  rules  to  be  found  in  the  text 
should  be  done  according  to  his  scheme  books.  Without  doing  violence  to  the 
and  will,  and  in  no  other  way,  we  find  words  and  meaning  of  the  testator,  it 
that  he  makes  this  disposition :  —  [His  seems  to  me  impossible  to  say  that  Uni- 
honor  then  read  the  bequests,  as  stated  versity  College  can  take  any  benefit 
above,  and  continued :]  Is  it  possible  under  the  wilL  To  say  they  are  ready 
to  doubt  that  his  object  was  that  the  to  accept  the  conditions  Is  to  say  nothing. 
'  )rof essorship  of  arcfainology  should  be  It  is  impossible  for  them  to  perfonn  any 
conducted  according  to  schemes  and  conditions,  because  they  do  not  know 
rules  he  should  prepare  ?  and,  if  he  died,  what  thev  are.  The  testator  had  so  ar- 
as  he  did,  without  preparing  any  such  ranged  tne  matter  that  it  depended  on 
rules,  how  is  it  possible  that  any  effect  him  first  to  give  words  to  the  conditions 
can  be  given  to  the  gift?  University  to  make  them  at  all  binding  on  the  col< 
College  is  to  hold  this  legacy  upon  trust,  lege,  and  if  he  dies,  as  he  has  died ,  with- 
For  what  ?  Upon  the  trusts  which  he  out  saying  in  what  way  he  meant  hia 
shall  declare  by  rules  and  regulations  money  to  be  expended,  or  on  what 
which  he  intends  to  prepare.  He  di-  trusts,  the  gift,  in  my  opinion,  wholly 
rects  that  the  fact  of  the  bequest  shall  fails;  and,  as  a  plain  consequence,  the 
be  communicated  to  the  college,  and  a  residuary  legatees  are  enUtled  to  th9 
copy  of  the  rules  and  regulations,  and  benefit  of  the  legacies, 
be  proceeds :  ^  The  University  College  (>)  The  following  authorities  wero 
•hall,  within  twelve  calendar  months  dted  by  the  ootmsel  for  the  ooUe^  in 
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Mn  Kay^  Q.C.,  and  Mr.  HaUeit^  for  the  respondeat!  The 
making  of  the  rales  by  the  testator  and  their  aeceptanee  by  the 
college  constitute  a  condition  precedent  to  the  gift  taking  effect. 
There  is  nothing  illegal  or  unusual  in  the  condition,  nor  was 
its  performance  impossible  at  the  time  when  the  will  was  made. 
It  has  only  become  impossible  by  the  testator's  own  act  There- 
fore the  gift  cannot  take  effect:  Johnson  v.  ChstU  (');  Oarif 
459]  *v.  Berik  (*) ;  Lowiher  v.  Cavendish  (*) ;  Lloyd  v.  Branton  (*); 
Ilarcey  v.  Aston  (*) ;  Hawkes  v.  Batdwin  (*) ;  Sbnpson  t.  Vickers  (J) ; 
Burgess  v.  Robinson  (^);  Acherley  v.  Whedcr  (•);  Wheddon  v. 
Oxenham  (*) ;  Davis  v.  Angel  (").  The  condition  is  of  the  essence 
of  the  gift.  The  testator  had  no  intention  to  found  a  professor- 
ship, except  in  accordance  with  the  scheme  which  he  proposed 
to  draw  up ;  and  as  he  never  drew  up  any  rules,  it  must  be 
supposed  that  he  altered  his  mind,  and  gave  up  the  intention  to 
found  the  professorship. 

Mr.  Minde  Palmer^  Q.C.,  for  the  executor. 

Lord  Selborne,  L.C.  :  It  appears  to  us  that  this  is  a  mere 
question  of  construction,  as  to  which  I  am  bound  to  say  that  I 
agree  with  the  vice  chancellor  in  thinking  that  very  little  light 
or  assistance  is  afforded  to  the  court  by  the  numerous  authori- 
ties to  which  reference  has  been  made. 

The  testator,  by  present  words  of  gift,  subject  to  a  life  interest 
to  his  wife,  expresses  himself  thus :  ^' And  from  and  immediately 
after  her  decease,  then  I  give  and  bequeath  the  same  stock  and 
shares,  and  the  dividends,  interest,  and  annual  income  thereof, 
unto  the  said  University  College,  London,  for  Ihe  purpose  of 
founding  in  it  a  new  professorship  of  archseology."  The  ques- 
tion arises,  not  upon  those  words,  but  upon  the  clause  which 
follows.  I  pause  nere,  however,  for  the  purpose  of  saying  that, 
so  far,  there  is  an  immediate  bequest,  which,  unless  controlled 
or  qualified  by  something  afterwards  found  in  the  Mrill,  clearly 
vests  an  immediate  interest  by  way  of  remainder  in  these  par- 
ticular funds  in  University  College,  London,  for  the  purpose  of 
founding  a  new  professorship  of  archaeology.  Because,  first  of 
all,  the  words*'!  give  and  bequeath'^  are  unaccompanied  by 
any  terms  of  condition  or  contingency ;  and,  secondlv,  the  law 
always  leans  in  favor  of  the  vesting  of  remainders,  ana  does  not, 
unless  there  is  something  to  make  that  construction  necessary, 
460]  construe  them  to  be  in  suspense  or  *contingency.    Then 

the  court  below :  DaHey  v.  Langtcorthy,  (*)  8  Mer .,  108. 

8  Bro.  P.  C.  869 ;  Hing  v.  Hardwick,  2  (•)  1  Atk.,  361. 

Beav.,  852 ;  1  Jar.  on  VVills,  S27 . 1  Swin.  (*)  9  Sim.,  855. 

on  VSTiUs,  8S7»  404 ;  WUliams  on  Exe-  (')  14  Vee.,  341. 

eators  (6th  £d.),  1173.  (*)  8  Mer.,  7. 

Q)  8  Vln.  Abr.,  104,  pi.  2.  (•)  1  P.  Wms.,  788 ;  Comyn  Rep.,  518. 

(»)  2  Vem.,  888.  (»•)  2  Eq.  Ca.  Ab.,  546<  547. 

O  I  Eden.  99, 8  Bro.  P..C.,  186.  («)  10  W,  B.,  722, 
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the  question  is,  what  is  the  the  effect  of  the  next  words  which 
follow,  and  which  I  will  read,  in  connection  with  the  first? 
**  For  the  purpose  of  founding  in  it  a  new  professorship  of  arch- 
SBology,  for  the  regulation  of  which  professorship  I  purpose 
preparing  a  code  of  rules  and  regulations  which  I  intend  to  au- 
thenticate under  my  hand."  When  endeavoring  to  find  out 
for  myself  by  what  road  the  learned  judge  below  might  have 
arrived  at  the  conclusion  he  did,  the  most  likely  explanation  of 
his  honor's  view  that  occurred  to  me  was  this  —  that  those  words 
referring  to  a  code  of  rules  and  regulations  were  to  be  read,  in 
connection  with  the  words  which  precede  them, "  for  the  purpose 
of  founding  in  it  a  new  professorship  of  archseology,"  as  defin- 
ing the  particular  professorship  which  he  meant  to  found ;  so 
as  to  make  the  regulation  of  tnat  professorship  by  those  rules 
part  of  the  definition  of  the  professorship  itself;  excluding, 
therefore,. the  idea  that  he  meant  to  found  any  professorship  of 
archaeology,  except  one  regulated  by  the  rules  which  he  was  to 
prepare.  But  is  that  a  sound  construction  of  the  words  ?  I 
clearly  think  is  is  not  —  for  two  reasons.  One  reason  is  this  — 
that  if  the  testator  had  only  intended  something  to  be  done  by 
himself  afterwards,  he  had  always  the  power,  since  it  was  not 
convenient  for  him  to  do  it  then,  of  making  a  future  codicil  or 
a  future  will.  Here  he  plainly  intends  to  do  something  at  pre- 
sent, and  he  speaks  of  a  further  purpose  and  intention  which 
he  has  of  doing  something  else  hereafter.  Are  we  to  nullify 
the  present,  and  make  it  to  be  entirely  suspended  upon  a  future 
act,  whether  that  future  act  was  viewed  by  him  as  a  testamentary 
act  or  not  ?  ,  It  seems  to  me  to  be  against  every  right  principle 
of  construction  to  say  that  words  of  immediate,  gitl,  wnich  are 
perfectly  sensible  as  they  stand  in  the  will,  are  to  be  narrowed 
by  the  declaration  of  his  intention  to  do  something  in  future 
which  he  does  not  think  fit  to  do  at  that  time.  There  is  another 
reason-  which,  to  my  mind,  is  equally  conclusive.  Regulation, 
in  the  case  of  a  charity,  is  one  thing — ^foundation  is  another. 
A  scheme,  rules,  and  regulations  presuppose  a  foundation  to  be 
regulated.  What  the  testator  does  is  to  create  the  substance  of 
the  foundation  ;  and  then  he  tells  us  that  he  contemplates  and 
intends  providing  a  code  of  regulations  afterwards.  The  fact  is 
that  he  does  something  now,  and  whether  he  shall  do  the 
'I'rest  which  he  contemplates  hereafter  or  not  diepends  [461 
upon  himself.  In  the  result  he  has  not  done  it.  Therefore  I 
reject  the  suggestion  that  the  future  regulation  of  this  professor- 
ship is  a  thing  of  the  essence  of  the  foundation  itself.  But  if 
that  conclusion  is  rejected,  there  is  nothing  else  in  the  will  upon 
which  a  shred  of  argument  could  be  based.  The  testator  con- 
templates preparing  a  code  of  rules  and  regulations  which  could 
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have  no  existence  unless  he  did  prepare  them,  and  then,  npoii 
the  supposition  that  he  does  so,  he  goes  on  to  declare  his  will, 
so  fiir  as  it  is  dependent  upon  that :  *'  I  hereby  expressly  declare 
my  will  and  mind  to  be  that,  as  soon  as  conveniently  may  bo 
after  my  decease,  my  executors  shall  communicate  to  the  said 
University  College  the  fact  of  my  said  last  mentioned  bequest, 
and  a  copy  of  the  said  rules  and  regulations/*  They  could  not, 
of  course,  communicate  a  copy  of  rules  and  regulations  which 
did  not  exist :  there  could  be  no  obligation  on  the  part  of  the 
executors  to  communicate  a  thing  not  existing.  The  college 
was  to  have  twelve  months  after  the  communication  was  made 
to  declare  whether  they  would  accept  the  rules  or  not  That 
illustrates  the  meaning  of  certain  passages  in  some  of  the  author- 
ities which  speak  of  some  impossible  conditions  as  not  being 
enough  to  defeat  a  gift,  even  when  they  are  in  form  precedent ; 
the  real  meaning  of  which  is  that  a  condition  maybe  expressed 
with  relation  to  some  matters  which  are  of  such  a  nature  that 
there  is  no  condition  at  all  unless  those  matters  exist  All  that 
is  said  about  the  rules  presupposes  the  existence  of  the  rules, 
and  anything  presupposing  the  existence  of  the  rules  simply 
falls  to  the  ground,  and  is  no  condition  at  all,  if  the  rules  do  not 
exist  It  is  unnecessary  to  go  into  an  examination  of  what  the 
legal  effect  would  be  if  there  were  such  rules,  though  I  take  it 
to  be  clear  that  the  forfeiture  could  not  in  any  case  have 
arisen  until  a  communication  was  made  by  the  executors,  and 
that  could  not  have  been  made  until  they  had  a  copy  of  the 
rules  to  communicate,  and  the  college  would  never  lose  the  be- 
quest unless  they  had  declined  or  refused  to  accept  the  rules 
then  communicated,  or  had  omitted  within  twelve  calendar 
months  to  signify  in  writing  their  acceptance  of  those  rules  when 
communicated.  My  judgment,  therefore,  is  in  favor  of  the 
appeal. 

462]  *^^^  Gt'  Mbllish,  L.J. :  I  am  of  the  same  opinion. 

Solicitors  for  the  appellants  :  Messrs.  CooksoUf  Wainwrighiy  ^ 
Pennington. 
Solicitors  for  the  respondents :  Messrs.  Hi/de  ^  Tandtf. 


[LAW  Heportfl,  8  Chancery  Appealsj  403.] 
L.C.  and  L  J.M.  March  19, 30, 1873. 

Camps  v.  Marshall. 

[1871  C.  147.] 

DefendArU  of  Unsound  Jfind — Entering  Appear anee, 

The  plaintiff  and  his  sister  had  given  a  mortgage  to  M,a  solicitor,  and  the  bill 
'as  fiied  against  M  and  the  sister  to  have  accounts  taken  of  what  was  due,  and 
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for  redemption.  The  sister  was  alleged  to  be  of  nnsoand  mind,  though  not  foand 
BO  hy  inquisition.  The  plaintiffs  soOcitor  did  not  serve  the  bill  on  the  sister,  but, 
by  the  piaintifiTs  instructions,  assumed  to  act  for  her,  entered  an  appearance  in 
her  name,  and  obtained  at  the  rolls  the  appointment  of  a  guardian  cm  litem.  The 
appearance  and  the  appointment  of  a  guardian  were  discharged  by  Wickens, 
V.  C,  on  evidence  that  tlie  sister  had  sufficient  cai>acity  to  authorize  a  solicitor 
to  act  for  her,  and  that  she  had  authorized  M  so  to  act : 

ffeldf  on  appeal,  that  whether  the  capacity  of  the  sister  was  proved  or  not,  the 
order  of  the  vice  chancellor  was  right,  for  that  the  appearance  and  the  appoint- 
ment of  a  guardian  founded  on  it  were  irregular. 

This  was  a  motion  by  way  of  appeal  from  an  order  of  Vice 
Chancellor  Wickens.  The  original  bill  in  this  cause  was  filed 
on  the  Ist  of  July,  1871,  against  William  Marshall,  a  solicitor, 
and  Ann  Camps,  a  sister  of  the  plaintitt*,  to  have  accounts  taken 
for  the  purpose  of  ascertaining  the  amount  due  on  a  mortgage 
from  the  plaintiff  and  Ann  Camps  to  Marshall,  and  to  redeem 
on  payment  of  what  should  be  found  due.  After  Marshall  had 
answered,  thebill  was,  on  the  27th  of  September,  1872,  amended. 
Ann  Camps,  who  was  alleged  to  be  of  unsound  mind,  was  not 
served  either  with  the  original  or  the  amended  bill ;  but  on  the 
27th  of  September,  1872,  Mr.  J.  B.  Mohckton,  the  plaintiff's 
solicitor,  by  the  plaintiff's  instructions,  entered  an  appearance 
for  her,  and  on  the  18th  of  November,  *1872,  on  an  am-  [463 
davit  by  himself  and  by  a  medical  man  who  had  visited  her,  he 
obtained  an  order  at  the  rolls  assigning  Thomas  Henry  Gardi* 
ner  as  her  guardian.  It  was  stated  at  the  bar  that  this  course 
was  commonly  followed.  On  the  10th  of  December,  1872,  Mr. 
Bartlett,  the  defendant  Marshall's  agent,  took  out  a  summons 
to  set  aside  the  appearance  entered  for  Ann  Camps  and  the  ap- 
pointment of  a  guardian.  This  was  supported  by  an  affidavit 
of  two  persons  to  the  effect  that  Ann  Camps  was  competent  to 
manage  her  affairs,  and  had  retained  Marshall  to  act  for  her  in 
the  suit,  and  a  retainer  signed  by  her  was  afterwards  produced. 
On  the  18th  of  January,  1873,  Vice  Chancellor  Wickens  made 
an  order  that  the  appearance  entered  for  Ann  Camps  should 
be  withdrawn,  and  the  order  of  the  18th  of  November,  1872,  dis- 
charged. A  motion  was  now  made  on  behalf  of  Mr.  J.  B. 
Monckton,  and  Mr.  Gardiner,  to  discharge  this  order  of  the 
vice  chancellor. 

Mr.  Morgan^  Q.C.,  and  Mr.  6?.  W.  GoUinSj  for  the  appeal  mo- 
tion, referred  to  Charlton  v.  West  (*),  and  contended  that  the  pr6- 
ceedings  were  regular :  Daniells  Ch.  Pr.  (*) ;  and  that  the  vice 
chancellor  had  taken  an  erroneous  view  of  the  evidence  and 
incorrectly  come  to  the  conclusion  that  Ann  Camps  was  of 
sufficiently  sound  mind  to  rive  a  retainer.  They  proposed,  if  the 
court  felt  doubt^  that  a  physician  should  be  appointed  by  the 

(>)  8  D.  P.  &  J.,  156.  0  5th  Ed.,  p.,  160. 
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court  to  see  Miss  Camps,  the  plaintiff  undertaking  to  pay  the 
fee,  or  that  an  inquiry  should  be  directed :  Lee  v.  Ryder  (^). 
Mr.  Hardy ^  Q.C.,  and  Mr.  Speedy  contra^  were  not  called  upon. 

Lord  Selbornb,  L.C.  :  The  order  which  the  vice  chancellor 
has  discharged  was  not  obtained  in  accordance  with  the  practice 
of  the  court,  and  whatever  may  be  the  grounds  on  which  his 
honor  has  gone,  we  concur  in  the  conclusion  at  which  he  lias 
arrived.  The  general  order  (Cons.  Ord.  vii,  rule  8)  points  out 
the  course  to  be  taken  by  a  plaintiff  who  has  difficulty  in  pro- 
4641  cdeding  on  account  oi  a  defendant  *being  of  unsound 
mind.  First,  he  must  prove  that  he  has  served  the  defendant 
with  process  in  the  proper  manner,  according  to  the  rules  of  the 
court  Then,  on  the  defendant's  default,  in  not  appearing,  the 
plaintiff  must  come  to  the  court,  and  the  court  will  inquire  into 
the  circumstances.  An  application  to  the  court  is  required  that 
the  court  may  exercise  its  discretion,  and  unless  the  relations 
of  the  defendant  intervene  it  usually  appoints  the  solicitor  to  the 
suitors'  fund  to  conduct  the  defense.  It  is  quite  inadmissible 
that  the  plaintiff  should  instruct  a  solicitor  to  take  steps  on  be- 
half of  a  defendant  of  unsound  mind,  and  I  am  disposed  to  think 
that  even  if  a  disinterested  friend  were  to  intervene  it  would  bo 
necessary  to  prove  service  of  the  bill ;  but  it  is  better  not  to 
decide  that  point  till  it  arises.  I  see  no  reason  to  suppose  that 
the  plaintiff's  solicitor  acted  otherwise  than  in  good  faith,  and 
this  accounts  for  the  vice  chancellor  not  having  given  costs.  It 
has  been  urged  that  if  the  order  of  the  18th  of  November,  1872, 
is  discharged,  we  ought,  on  the  materials  before  us,  to  take  the 
matter  into  our  own  hands  ^nd  see  that  this  lady  is  provided 
with  proper  protection.  I  doubt,  however,  whether  we  can  thus 
proceed  of  our  own  motion  ;  and  I  am  not  satisfied,  on  the  evi- 
dence, that  the  vice  chancellor  came  to  an  erroneous  conclusion 
in  considering  that  she  was  capable  of  authorizing  a  solicitor  to 
act  for  her.  If  she  was  so  capable  it  is  not  for  us,  especially  at 
this  stage  of  the  cause,  to  determine  whether  she  is  aoing  well 
in  intrusting  her  affairs  to  a  co-defendant  whose  interest  the 
plaintiff  considers  to  be  adverse  to  hers.  In  our  other  jurisdic- 
tion we  propose  to  call  the  attention  of  the  commissioners  in 
lunacy  to  this  case. 

Sir  G.  Mbllish,  L.  J*. :  I  am  of  the  same  opinion. 
Solicitors :  Messrs.  Moncktcn  ^  Co. ;  Mr.  71  H.  BartleiL 

(1)  6  Bladd.,  2d4. 
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♦Lyall  V.  Ltall.  [1 

[1860  L.  115.] 
Bueeenkn  Duty  •—  Foreign  DamicU—-  SeUlcment  ^  ReMuary  Xatate. 

By  a  marriafi^  settlement  execated  in  England,  the  husband  assigned  to  trus 
tees  (alldomieUed  and  resident  in  England)  an  English  policy  of  assurance,  effected 
on  his  own  life  for  £2,000,  payable  at  the  expiration  of  six  months  after  his  death 
and  a  sum  of  £1,047  Ss,  M.  consols,  and  covenanted  to  pay  to  the  trustees  within 
three  years  a  sum  of  £1,000 ;  and  it  was  declared  that  the  policy  moneys  and  the 
£1,000  should  be  held  upon  trusts  for  investment  and  payment  of  the  income  to 
the  wife  for  life,  and  then  to  the  husband  for  life,  and  then  for  division  among 
the  children  of  the  marria^pe.  The  husband  died  within  three  years,  having  been 
at  the  time  of  his  marriage,  and  thenceforth,  up  to  the  time  of  his  death,  domi- 
ciled in  New  South  Wales.  The  wife  survived  only  three  months,  and  left  one 
child,  the  plaintiff,  who  was  also  domiciled  abroad.  At  the  time  of  the  wife's 
death  neither  the  policy  moneys  nor  the  £1,000  covenanted  to  be  paid  to  the  trus 
tees  of  the  settlement  had  been  paid  to  them : 

HM,  on  the<authority  of  AUomey-Gefural  v.  GampbtU  (*)  that^uccession  dutj 
was  payable  by  the  plaintiff  on  the  funds  to  which  he  became  entitled  under  the 
settlement. 

By  his  will,  the  husband  appointed  trustees  and  executors  in  New  South  [2 
*Wales  to  collect  his  residuary  estate  (which  was  all  locally  situate  in  that  country) 
and  transmit  the  same  to  trustees  and  execntors  in  England,  who  were  to  invesi 
the  funds  so  transmitted  in  govem^ient  funds  or  real  securities,  and  pay  the  in 
come  to  his  wife  for  her  life,  and  after  her  death  to  divide  the  same  among  the 
childnn.  At  the  time  of  the  wife's  death,  no  part  of  the  residuary  estate  had 
reached  the  hands  of  the  English  trustees,  but  large  remittances  were  afterwards 
made  to  them : 

HM^  that  no  succession  duty  was  payable  by  the  plaintiff  on  the  funds  to  which 
he  became  entitled  under  the  will. 

In  May,  1850,  John  Campbell  Lyall,  of  Sydney,  in  New  South 
Wales,  intermarried  with  Octavia  Sophia  ^unn,  of  Colchester, 

0)  Law  Bep.,  5  H.  L.,  034. 
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in  the  county  of  Essex.  The  marriage  was  solemnized  in  Eng- 
land. Previous  to  the  marriage  a  settlement  was  executed  Ly 
and  between  John  Campbell  Lyall,  of  the  first  part,  his  intended 
wife,  of  the  second  part,  and  the  defendants  "William  Lyall, 
Thomas  Shutt  Atkins,  and  Roger  Sherly  Nunn  (all  resident  in 
England),  trustees  of  the  settlement  of  the  third  part.  The  set- 
tlement recited  that  the  husband  had  insured  his  life  with  an 
English  life  assurance  company  for  £2000  (payable  at  the  ex- 
piration of  six  months  after  his  death),  and  had  invested  £1000 
in  the  purchase  of  £1047  35.  8rf.  consols,  in  the  name  of  the 
trustees;  and  in  consideration  of  the  marriage,  the  husband 
thereby  assigned  the  policy  to  the  trustees,  and  covenanted  to 
pay  to  them,  within  three  years  from  the  date  of  the  settlement, 
the  further  sum  of  £1000 ;  and  it  was  thereby  declared  that  the 
proceeds  of  the  said  policy  and  the  said  sum  of  £1047  3^.  8d. 
consols,  and  also  the  sum  of  £1000  covenanted  to  be  paid  as 
aforesaid,  should  be  held  by  the  said  trustees  in  trust  to  invest 
the  same  in  government  stocks  or  real  securities,  or  such  other 
securities  as  therein  mentioned,  in  trust  to  pay  the  income  there- 
of to  the  wife  for  her  life,  for  her  separate  use,  and  after  her 
decease  to  the  husband  for  his  life,  and  after  the  decease  of  the 
survivor,  in  trust  for  the  children  of  the  marriage,  as  the  husband 
and  wife  should  jointly  appoint,  and,  in  default  of  such  appoint- 
ment, upon  trust  for  all  the  children  of  the  marriage,  equally  to 
be  divided  between  and  among  them,  if  more  than  one,  share 
and  share  alike  as  tenants  in  common,  and  in  case  there  shoulcJL 
be  but  one  child,  then  upon  trust  for  such  only  child ;  the  shares 
of  sons  to  be  vested  at  twenty-one,  and  to  be  assigned  or  trans- 
ferred to  them  at  the  same  age,  unless  the  same  should  happen 
S)  in  the  lifetime  of  the  *hu8band  and  wife,  and  then  imme- 
diately after  the  decease  of  the  survivor  of  the  husband  and  wife. 
In  August,  1850,  John  Campbell  Lyall  made  his  will,  and 
thereby  appointed  John  Brown  and  William  Brown,  both  of 
Sydney,  in  jfcTew  South  Wales,  executors  and  trustees  of  his  will, 
for  the  purposes  of  collecting,  getting  in,  converting  into  money, 
and  remitting  to  his  executors  and  trustees  in  England,  all  and 
singular  his  estate,  property,  and  moneys  at  Sydney.  The 
testator  then  proceeded  to  bequeath  all  and  singular  his  estate, 
property,  moneys,  and  effects  at  Sydney  to  the  said  John  and 
W  illiam  Brown,  upon  trusts,  to  sell  such  portion  thereof  as 
should  be  salable  and  should  not  consist  of  money,  and  to 
collect  and  get  in  all  moneys  due  to  him;  and  to  remit  the 
proceeds  to  England  to  his  executors  and  trustees  thereinafter 
named  for  carrying  into  eifect  his  will  in  England.  And  the 
testator  then  appointed  William  Lyall,  and  his  son  William 
Andrew  Lyall,  executors  and  trustees  of  his  will  in  England, 
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for  the  purpose  of  collectiog  and  getting  in  all  his  assets  and 
estates  in  England,  and  for  receiving  all  the  property  and 
moneys  which  should  be  transmitted  or  remitted  from  Sydney, 
and  for  the  general  purpose  of  carrying  his  will  into  effect. 
And  the  testator  directed  his  last  mentioned  executors  and 
trustees  to  invest  all  his  moneys  on  government  funds  or  real 
securities  at  interest,  and  to  pay  the  income  to  his  wife  during 
her  widowhood  for  the  support  of  herself  and  her  children ; 
and  after  her  death  upon  trust  to  transfer,  pay,  and  divide  the 
the  same  unto  and  among  his  children  in  equal  shares  and  pro- 
portions, and  to  be  vested  in  sons  on  attaining  twenty-one,  and 
in  daughters  on  attaining  that  age,  or  marrying.  The  testator 
died  at  Sydney,  in  New  South  Wales,  on  the  24th  of  April, 
1853.  He  was  at  the  time  of  the  settlement  executed  on  his 
marriage,  and  thenceforth  until  his  death,  domiciled  at  Sydne}% 
and  all  the  estate  and  effects  to  which  he  was  .entitled  at  the 
time  of  his  death  were  situated  there.  His  widow  survived  him 
three  months,  and  died  on  the  20th  of  July,  1853,  leaving 
Roger  Andrew  Lyall,  the  plaintiff  in  this  suit  and  the  only 
child  of  the  marriage,  her  surviving.  The  plaintiff  was  born  in 
Sydney,  and  was  by  domicil  of  birth  a  foreigner,  and  such 
domicil  had  not  been  changedl  At  the  time  of  Mrs.  Lyall's 
death  none  of  the  moneys  or  *property  subject  to  the  settle-  [4 
ment,  except  the  J&1047  consols,  had  come  to  the  hands  of  the 
trustees  thereof,  and  no  part  of  the  testator's  estate  had  been 
remitted  to  England. 

In  1860  the  plaintiff,  by  his  next  friend,  instituted  a  suit  in 
this  court  for  execution  of  the  trusts  of  the  settlement  and  ad- 
ministration of  the  testator's  estate.  Under  the  decree  and 
orders  made  in  the  cause,  the  £1047  8^.  8d.  consols,  and  the 
proceeds  of  the  investment  of  the  £2000  secured  by  the  policy  of 
assurance  (making  together  the  sum  of  £4277  2^.  lid.  consols), 
were  transferred  into  court  to  "  the  settlement  account,"  and 
the  £1000,  covenanted  to  be  paid  by  the  settlor  to  the  trustees 
of  the  settlement  at  the  end  of  three  years,  was  made  good  out 
of  the  estate  of  the  testator  and  invested  in  consols,  which 
were  afterwards  transferred  to  the  same  account.  The  residuary 
estate  of  the  testator  was  also  invested,  in  consols,  and  the  in- 
vestment was  transferred  into  court  to  "  the  will  account," 
and  a  sum  of  upwards  of  £18,000  consols  was  standing  to  the 
credit  of  the  last-mentioned  bccount. 

The  plaintiff,  having  attained  the  a^  of  twenty-one,  now 
petitioned  for  transfer  to  himself  of  the  funds  in  court.  It  was 
admitted  that  succession  duty  was  payable  on  the  £1047  8^.  8d^ 
consols^  but  the  crown  claimed  duty  on  the  other  funds  stand- 
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ing  to  the  settlement  account,  and  also  on  the  fVinds  standing 
to  the  will  account 

Sir  B.  BaggaUay^  Q.C,  and  Mr.  Hemmng^  for  the  petitioner: 
The  plaintiffs  title  to  the  funds  accrued  in  July,  1858;  At 
that  time  there  were  no  funds  in  England  subject  to  the  trusts 
of  the  settlement  or  the  will.  The  policj  moneys  were  not 
payable  until  six  months  after  the  death  of  the  injured,  and 
had  not  been  paid  ;  and  no  part  of  the  testator's  estate  had  been 
remitted  to  England,  either  for  the  purpose  of  fulfilling  the  con- 
tract in  the  settlement,  or  upon  the  trusts  of  the  will.  The  case 
is  governed  hy  Wallace  v.  Attomey- General  (*),  where  it  was  laid 
down  that  the  residuary  estate  of  a  testator  doraieiled'  abroad  is 
not  subject  to  succession  duty.  Aitomey-Genercd  v.  Oxmphell  (') 
the  question  was  whether  a  particular  fund  formed  part  of  the 
residue  or  had  been  severed  therefrom :  the  house  of  lords  held 
5]  that  it  had  been  severed,  and  *had  become  an  English  trust 
fund,  and  therefore  that  duty  was  payable;  but  in  tne  present 
case  there  had  been  no  severance,  and  the  fund  was  not  in  Eng- 
land when  the  plaintiff's  title  accrued. 

Mr.  M  G.  WhiiCy  for  the  Executors  of  tlie  tenant  for  life. 

The  Solicitor' General  (Sir  G.  Jessel)^  and  Mr.  TK  W.  Karslakej 
for  the  crown  :  First,  as  regards  the  policy  moneys.  The  policy 
was  with  an  English  assurance  company,  and  was  assigned  to 
English  trustees.  It  has  been  decided  that  money  due  on  a 
policy  is  property  within  the  meaning  of  the  Stamp  Acts;  it  was 
property  in  England,  for  both  the  debtor  and  creditor  were  re- 
sident there ;  and  the  fact  that  the  debt  had  not  been  paid  at 
the  date  of  the  succession  Is  wholly  immaterial.  I^ext,  as  re- 
gards the  £1000  covenanted  to  bo  paid  to  the  trustees  of  the 
settlement  This  was  a  debt  due  from  the  testator  to  English 
creditors;  it  had  therefore,  in  the  eye  of  the  law,  a  locality  in 
England,  the  domicil  of  the  creditors :  Story's  Conflict  of  Laws, 
s.  399.  It  was  subject  to  the  jurisdiction  of  English  courts,  and 
is  liable  to  succession  duty  according  to  the  principles  laid  down 
in  Aiicrney' General  v.  Campbell  (^),  It  was  money  payable  under 
an  "  engagement,"  within  sect.  1  of  the  Succession  Duty  Act, 
Then  as  to  the  residuary  estate.  The  testator  directed  that  to 
be  transmitted  to  this  country,  and  invested  and  adnunistered 
here.  It  is,  therefore  subject  to  succession  duty,  according  to 
the  case  last  cited.  If  a  testator  dies  here,  having  debts  due  to 
him  in  Australia,  the  executors  may  be  sued  for  probate  and 
legacy  duty,  and  it  is  no  answer  to  say  that  the  property  is  not 
in  this  country.  So  here,  it  is  no  answer  to  say  that  the  pro* 
perty  was  not  in  this  country  when  the  succession  accrued* 
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The  English  truBtees  and  executors  had  the  right  to  compel  tte 
Austrahau  executors  to  pa^  to  them ;  that  created  an  obligation 
on  the  part  of  the  Austrahan  executors  in  the  nature  of  a  debt 
to  the  English  trustees  —  a  debt  payable  in  England  to  persons 
domiciled  there;  and  therefore,  in  the  eye  of  the  law,  having  a 
locality  in  England.  It  is  true  that  the  Australian  executors 
were  enthled  to  a  reasonable  time  to  transmit  *the  property  [(> 
to  England,  but  the  only  eftect  of  that  would  be  to  entitle  the 
English  executors  to  a  reasonable  time  to  pa}'  the  duty.  The 
case  o{  Attorney  General  v.  Brunning  (*)  8ho\vs  that  for  fiscal  pur- 
poses the  time  at  which  the  property  is  transmitted  to  England 
IS  immaterial. 

In  the  judgment  of  Lord  Cranworth,  in  Wallace  v.  Attorney 
General  (*),  there  are  dicta  inconsistent  with  this  line  of  reason- 
ing; but  these  dicta  were  dissented  from  by  the  house  of  lords 
in  Attorney  Genei^al  v.  Campbell  (^),  though  the  decision  itself  was 
approved  of.  If  a  person  domiciled  in  Paris  gives  a  legacy  to  a 
Parisian,  the  mere  circumstance  that  the  legacy  consists  of  a 
sum  of  consols  does  not  render  it  liable  to  legacy  or  succession 
duty;  but  a  legacy  payable  to  an  Englishman  is  property  in 
England,  and  liable  to  succession  duty.  Here  the  residuary  es- 
tate of  the  testiitor  was  payable  to  English  trustees,  who  were 
to  hold  it  upon  trust  for  the  testator's  widow  for  life,  and  then 
for  the  plaintiff;  by  the  widow's  death  a  succession  accrued,  on 
which  duty  is  payable. 

Sir  B.  Baggallay^  in  reply  :  If  a  Frenchman  gives  a  legacy  of 
consols  to.A  Frenchman,  succession  duty  is  not  payable  thereon : 
Wallace  v.  Attorney  General  \  but  if  the  Frenchman  directs  his 
executors  to  set  apart  a  fund  of  consols  and  pay  the  income  to 
A  for  life,  and  then  transfer  the  fund  to  B,  succession  duty  is 
payable,  according  to  Attorney  General  v.  Campbell.  Between 
them,  these  two  cases  show  that  two  things  are  necessary  in 
order  to  entitle  the  crown  to  succession  duty  :  1,  a  settlement; 
2,  the  appropriation  of  a  fund  in  England  upon  the  trusts  of 
the  settlement.  Here  there  was  a  settlement,  but  no  appropria- 
tion of  property  in  England  at  the  time  when  the  alleged  suc- 
cession accrued  ;  the  claim  to  duty  therefore  fails.  As  to  the 
fund  representing  the  policy  moneys,  the  testator's  estate  was 
the  creditor,  not  the  trustees  of  the  settlement ;  if,  therefore,  the 
locality  of  the  debt  is  regulated  by  the  domicil  of  the  creditor, 
the  debt  must  be  treated  as  being  foreign  property.  More- 
over, *the  policy  money  was  not  payable  until  a  date  subse-  [7 
quent  to  the  death  of  tne  widow,  and  therefore  to  the  date  of 
the  alleored  succession.     Then  as  to  the  £1000  covenanted  to  be 
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{)aid  to  the  trustees  of  the  settlement,  the  testator  did  not  live 
on£  enough  to  entitle  the  trustees  to  sue  him.    [He  referred 
to  Thomson  v.  Advocate  General  (*).] 

Nov.  4.  Lord  Romilly,  M.R.  :  This  is  a  petition  for  the  pjij'- 
ment  out  of  a  fund  in  court,  on  which  the  commissioners  of 
inland  revenue  claim  succession  duty.  It  raises  an  important 
question  on  the  construction  of  the  Succession  Duty  Act,  which 
has  been  much  discussed  in  the  Court  of  Chancery  and  the  house 
of  lords,  and  which,  as  far  as  I  can  judge,  from  examining  the 
cases  and  the  observations  of  the  judges  in  deciding  them,  hau 
been  the  subject  of  some  conflict  of  opinion.  The  facts  arc 
these.  [His  lordship  stated  them,  and  continued :]  Succession 
duty  is  claimed  on  the  three  sums  constituting  the  settlement 
fund.  The  liability  to  pay  succession  duty  on  the  £1047  Ss.  8d. 
consols  invested  at  the  date  of  the  marriage,  on  the  trusts  of  the 
settlement,  is  not  disputed.  The  question  arises  on  the  money 
secured  by  the  policy  on  the  life  of  the  settlor,  and  also  on  the 
sum  of  £1000  covenanted  to  be  paid  by  him  three  years  after 
the  date  of  the  settlement.  Both  these  sums  were  payable  for 
the  first  time  after  the  death  of  the  settlor.  By  the  terms  of 
the  policy  the  money  thereby  secured  was  not  payable  till  six 
months  after  the  death  of  the  settlor.  The  covenant  to  pay  the 
£1000  was  not  enforceable  till  three  years  after  the  date  of  the 
settlement,  and  therefore  no  debt  arose  until  the  22d  of  May, 
1863,  which  was  one  month  after  the  death  of  the  settlor.  On 
behalf  of  the  petitioner  it  is  contended  that  no  succession  duty 
can  arise  before  the  property  is  in  existence  whichr  is  to  be 
settled ;  that  the  trusts  cannot  arise  until  the  property  is  in  ex- 
istence in  the  hands  of  the  trustees  who  are  to  execute  the  trusts, 
8]  and  that  *this  could  not  be,  so  far  as  related  to  the  iblOOO 
covenanted  to  be  paid,  till  the  Australian  trustees  remitted  the 
£1000  to  the  settlement  trustees ;  and  as  regarded  the  policy 
of  assurance,  till  the  money  thereby  secured  was  paid  to  them 
by  the  insurance  company.  .  On  the  other  hand,  for  the  com- 
missioners of  inland  revenue,  it  is  contended,  as  regards  the 
£1000  covenanted  to  be  paid,  that  the  locality  of  a  debt  is  where 
the  creditor  resides ;  and  that  £1000  due  by  an  Australian  to 
an  Englishman  is  English  personal  property,  and  consequently 
that  the  creditors  were  English  trustees,  and  the  money  due  to 
them  by  the  testator  was  English  property,  to  which,  at  the 
death  of  the  survivor  of  the  settlor  and  his  wife,  the  petitioner 
succeeded  under  the  trusts  of  the  settlement;  and  that  the 
domicil  of  the  petitioner  does  not  affect  the  question  ;  and  that 
if  neither  he  nor  the  property  had  ever  come  to  this  country, 
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still  the  trustees  would  have  been  liable  to  pay  the  succession 
duty,  and  that  they  must  recover  it  from  the  Australian  exe- 
cutors, as  part  of  the  charges  they  were  liable  to  pay  for  their 
testator  out  of  his  estate. 

In  answer  to  this,  it  is  urged  that  by  the  case  of  Thomson  v. 
Advocate  General  (*),  it  is  determined  that  the  rule  Mobilia  se- 
quuntur  personam  applies  as  regards  the  Legacy  Duty  Act,  and  con- 
sequently that  in  this  case  the  property  cannot  under  these  acts 
be  properly  treated  as  English  property.  In  answer  to  this,  the 
commissioners  contend  that  this  rule  is  confined  to  the  Legacy 
Duty  Acts,  and  does  not  apply  in  the  case  of  the  Succession  Duty 
Act. 

The  case  principally  relied  upon  for  the  commissioners  of 
inland  revenue  is  the  case  of  the  Attorney  General  v.  CampbeUi^^ 
heard  before  the  house  of  lords,  in  April  of  this  year.  The  case 
so  relied  upon  was  to  this  effect:  William  Callanane,  who  was 
by  birth  an  Irishman,  but  who  had  for  many  years  resided  and 
carried  on  business  at  Oporto,  in  the  kingdom  of  Portugal,  and 
who,  for  the  purposes  of  that  case,  was  taken  to  have  acquired 
a  Portuguese  domicil,  in  the  year  1853  came  to  London  for  med- 
ical advice,  and  died  there  on  the  11th  day  of  September,  1853. 
By  his  will,  which  was  made  in  England  a  few  days  before  his 
death,  and  was  in  the  English  form,  he  gave  *the  residue  of  [9 
his  estate  (which  chiefly  consisted  of  the  profits  of  his 
business  carried  on  at  Oporto)  to  four  trustees,  of  whom 
three  were  Englishmen  and  resident  in  England,  and  the 
fourth  was  an  Irish  Roman  Catholic  priest  resident  at  Oporto, 
upon  trust  for  conversion,  and  with  a  direction  to  invest  the 

Eroceeds  of  such  conversion  in  the  £3  per  cent  Consolidated 
>ank 'Annuities  of  Great  Britain;  and  the  trustees  were  di- 
rected (amongst  other  trusts)  out  of  the  income  to  pay  an  an- 
nuity to  the  testator's  sister,  Elizabeth  Callanane,  for  her  life. 
She  died  in  1870,  when  the  annuity  determined,  and  the  funds 
which  were  set  apart  to  meet  the  annuity  under  a  direction  to 
that  effect  in  the  will  then  fell  into  the  residuary  estate  which 
the  testator,  by  his  will,  disposed  of  on  trusts  in  favor  of  his  son 
and  two  daughters.  It  came  originally  before  me  (*)  and  I 
thought  that  the  Succession  Duty  Act  did  not  apply,  because, 
in  my  opinion,  the  life  annuity,  which  was  the  fund  said  to  be 
settled,  was  merely  a  charge  on  the  residue,  and  might  have 
been  satisfied  without  any  investment  by  the  purchase  of  an 
annuity  for  her  life,  and  that  whether  the  testator  was  a  natural 
born  subject  or  not,  the  duty  payable  on  the  residue  and  on  the 
annuity  would  be  legacy  duty  and  not  succession  duty.    I  held 
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also  that  I  was  bound  by  the  decision  in  the  case  of  Wallifce  v. 
Atiormy  General  ('),  and  that  the  observations  made  by  the  liord 
Chancellor  Cranworth  in  deciding  that  case  exactly  covered  the 
case  then  before  me.  The  solicitor  general,  in  argument  before 
the  house  of  lords,  stated  that  the  exact  point  had  been  decided 
the  other  way  once  by  the  Vice  Chancellor  Stuart  and  once  by 
the  Vice  Chancellor  Malins.  the  cases  referred  to  are  :  In  re 
Smithes  Trusts  (^\  and  In  re  JBadarfs  Trust  0  [His  lordship  then 
stated  briefly  tne  eflect  of  these  cases,  and  of  In  re  WalUyp*s 
Trust  (*)].  It  will  be  observed  that  they  none  of  them  touch  the 
point  on  which  I  principally  relied  in  deciding  that  case,  which 
was  to  this  effect :  that  it  was  a  case  of  legacy  duty  and  not  of 
succession  duty,  and  that  if  in  that  case  all  the  legatees  had 
10]  been  liable*  to  legacy  *duty  the  duty  payable  would  have 
been  under  the  Legacy  Duty  Act  and  not  under  the  Succession 
Duty  Act, 

The  case  oi  Attorney  General  v.  OampbeU  (*)  was  heard  exparte^ 
no  one  appearing  for  the  respondent;  and  though  the  point  on 
which  I  mainly  relied  was  only  slightly  alluded  to  by  one  of  the 
counsel  in  the  argument  before  the  house  of  lords,  and  was  not 
noticed  in  their  lordships'  judgment,  yet  the  judgment  they  did 
pronounce  does  appear  exactly  to  apply  to  the  case  now  before 
me.  In  that  case  their  lordships  decided  that  when  a  person, 
whether  an  alien  or  a  British  subject,  succeeds  to  property  un- 
der a  British  settlement  vested  in  British  trustees,  he  is  liable 
to  pay  succession  duty,  whether  the  settlement  be  made  by  an 
alien  or  a  British  subject,  and  whether  the  settlement  be  made 
by  deed  or  will,  and,  as  I  understand,  wherever  the  property  is 
locally  situated.  As  to  the  case  of  Wallace  v.  Att&mey  General  {^)^ 
they  did  not  expressly  overrule  it,  but  they  held  that  it  did  not 
apply  to  or  affect  the  case  before  them,  ae  it  was  one  of  legacy 
duty,  and  the  case  before  them  was  one  of  succession  out}*. 
This  is  unquestionably  true,  if,  as  they  assumed,  the  case  then 
before  them  was  a  case  of  succession  duty,  but  not  if,  as  I  thought, 
the  case  before  them  was  one  of  legacy  duty.  The  case,  how- 
ever, in  any  view  of  the  case,  was  materially  affected  by  the 
dicta  of  the  Lord  Chancellor  Cranworth.  Of  course  the  ques- 
tion in  the  case  now  before  me  is  one  on  the  construction  of  the 
Succession  Duty  Act,  and  has  nothing  to  do  with  the  Legacy 
Duty  Acts ;  and  on  this  point  their  lordships  thought  the  case  of 
the  Attorney  General  v.  Campbell  so  clear,  tbat  assuming  that  tlie 
point  which  was  argued,  and  on  which  they  decided,  was  the 
only  point  which  arose  in  the  case,  although  no  argument  was 
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adduced  for  the  respondents,  they  tiiought  it  nselesfl  to  ask  for 
the  assistance  ofany  of  the  common  law  judges.  It  is  unques- 
tionable that  I  am  boand  by  this  decision  of  the  haose  of  lords ; 
still,  I  cannot  but  remark  that  the  miestiou  seems  to  me  to  be 
left  in  an  unsatisfactory  position.  It  is  quite  settled  that  the 
words  of  the  Legacy  Duty  Act  do  not  include  the  ease  of  an 
alien  disposing  by  will  of  property  situate  in  this  country.  The 
words  of  that  act  are  these  :  •*  Every  legacy  given  by  any  will 
or  testamentary  instrument  of  any  person.^'  Upon  these  words 
the  house  of  lords,  consisting  ""of  Lords  Lyndhurat,  Broug-  [H 
ham,  and  Campbell,  decided  in  the  case  of  Thomson  v.  Advocate 
General  (^),  that  the  will  and  legacy  of  a  foreigner  was  not  a 
will  and  legacy  within  the  meaning  of  the  statute  of  36  Oeo.  3, 
and  that  consequently  legacy  duty  was  not  payable,  and  that 
the  personal  property,  wherever  situate,  followed  the  domicil 
of  the  testator.  They  decided  this  after  summoning  the  judges 
who  gave  their  unanimous  opinion  after  hearing  a  long  argu- 
ment before  them  on  both  sides. 

The  words  of  the  Succession  Doty  Act  are  just  as  large.  By 
the  interpretation  clause,  "  property  "  means  every  species  of 
property,  and  the  act  applies  to  everybody.  The  2d  section  is 
this :  *'  Every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beaefieTally  entitled  to 
any  property  or  the  income  thereof  upon  the  death  of  any  per* 
son  dying  after  the  lime  appointed  fi>r  the  commencement  of 

this  act shall  be  deemed  to  have  conferred  or  to  confer  on 

the  person  entitled  by  reason  of  any  such  disposition  a  ^  succes- 
sion.^ ")  The  question  here  is  whether  this  is  a  settlement  and 
a  succession  within  the  meaning  of  the  ^act  The  words,  as  I 
have  observed,  are  equally  large  in  both  cases.  I  think,  to  use 
the  words  of  Lord  Chief  Justice  Tindal,  that  these  words  must 
admit  of  some  limitation  in  their  applieation,  ^^  for  they  cannot 
in  reason  extend  to  ever}'  person  everywhere,  whether  subjects 
of  this  kingdom  or  foreigners,  and  whether  at  the  time  of  their 
death  domiciled  within  the  realm  or  abroa^.''  It  may  be  ad- 
mitted that  there  is  this  distinction  between  legacy  and  settle- 
ment :  that  if  a  foreigner  think  fit  to  settle  property  locally 
situate  in  England aocording  to  English  laws  it  must  oeaubject  to 
all  English  laws,  including  that  which  relates  to  sueoessioa  duty, 
and  that  in  this  respect  the  Succession  Duty  Act  must  be  more 
extensive  than  the  Legacy  Duty  Act ;  but  it  is  diificxult  to  see ' 
how  that  can  applv  to  a  foreigner  who  includes  m  an  English 
eettlement  not  only  property  locally  situate  in  EngUnd,  but 
also  property  locally  situated  abroad,  and  settled  for  the  enjoy- 
ment in  successijon  of  otker  foreigners. 
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The  observations  made  by  Lord  Cranworth,  ia  Wallace  v. 
Attorney  General  (*)  bear  strongly  on  this  part  of  the  ease.  It  is 
stated  in  ar^ment,  and  this  statement  is  adopted  by  the  learned 
12]  lords  in  the  *case  of  the  Attorney  General  v.  Campbell  (*), 
that  the  case  of  Wallace  v.  Attorney  General  (^)  had  no  bearing 
on  the  question  before  them,  because  it  was  a  case  of  legacy 
duty  and  not  of  succession  duty ;  but  at  the  same  time  another 
case  was  heard  with  it,  Jeves  v.  Shadioell.  If  the  statement  so 
made  by  the  solicitor  general  and  adopted  by  their  lordships 
was  correct,  everybody  concerned  in  the  case  of  Wallace  v.  At-- 
tomey  General  itself  fell  into  an  error.  It  was  supposed  by  the 
law  officers  of  the  crown  who  argued  the  case  to  be  a  case  of 
succession  duty,  and  they  so  treated  and  argued  it;  it  is  so  en- 
titled by  the  reporter  who  reported  it.  As  a  question  of  legacy 
duty  it  was  not  argued ;  it  is  cited  by  the  marginal  note  as  suc- 
cession duty,  and  it  was  decided  by  the  lord  chancellor  as  a  case 
of  succession  duty;  and  though  the  facts  of  the  case  of  Wallace 
do  not  appear  to  be  other  than  legacy  duty,  yet  the  case  of 
Jeves  V.  SmdwM  was  clearly  one  of  succession  duty  if  the  case 
of  Attorney  General  v.  Campbell  be  one ;  for  by  it  the  claimant 
succeeded  as  legatee  of  the  testatrix  to  property  settled  on  her 
by  a  previous  ^testator,  and  accordingly  it  was  argued  as  such 
and  decided  as*  such.  The  decisions  bemre  Lord  Justice  Turner 
were  cited,  particularly  In  re  WaUop^s  Trusts  (').  The  lord  chan- 
cellor, in  delivering  judgment,  after  referring  to  Thomson  v.  Ad- 
vocate General  Q,  used  these  words  {^ :  "  I  can  hardly  think  that 
the  legislature  intended,  by  a  sidewind,  as  it  were,  and  without 
any  preamble  indicating  its  intention,  to  do  what,  without  ex- 
citing attention,  would  practically  operate  as  a  reversal  of  that 
which,  after  frequent  discussions  in  the  different  courts,  had 
established  the  rights  of  persons  cmiming  as  legatees  under 
foreign  wills.'*  fle  concludes  with  this  observation :  "  parlia- 
ment has  no  doubt  the  power  of  taxing  the  succession  of  foreign- 
ers to  their  personal  property  in  this  country,  but  I  can  hardly 
think  we  ought  to  presume  such  an  intention  unless  it  is  clearly 
stated." 

It  was  on  such  grounds  as  these  that  the  decision  of  the  house 
of  lords  in  Thomson  v.  Advocate  General  was  based.  And  it  is  to 
be  observed  that  the  leading  ground  for  that  decision  was  not 
any  distinction  now  taken  between  legacy  duty  and  succession 
'  13]  duty,  *which  latter  impost  no  doubt  did  not  then  exist,  but 
it  was  a  ground  which  applied  to  allproperty,  wherever  locally 
situated ;  for  if  the  property  was  English  property,  but  was 
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^ven  by  will  by  a  foreigner  to  a  foreigner,  it  was  held  liable 
to  pay  no  dnty,  nor  did  it  depend  on  any  distinction  that  it  was 
or  that  it  was  not  administered  by  an  English  court  of  justice, 
but  on  the  ground  that  the  words  of  the  clause  could  not  have 
universal  application,  and  must  rather,  as  I  understand  it,  be 
limited  by  the  comit]^  with  which  one  nation  regards  another, 
to  the  ef^ct  that  the  inhabitants  of  a  foreign  country  are  not  to 
be  taxed  on  conferring  on  another  foreigner  or  for  receiving 
from  him  a  gift,  because  the  property  happens  to  be  locally  here, 
unless  the  words  imposing  such  tax  are  distinct  and  unequivo- 
cal. This  is  the  right  expressly  noticed  and  affirmed  in  the  act 
for  the  creation  of  consols,  which  expressly  exempts  all  for- 
eigners from  any  tax.  And  yet  the  decision  in  Aiiornty  General 
V.  Campbell  (^)  seems  to  me  to  lead  in  practice  to  an  opposite  con- 
clusion. Tne  result  of  the  distinction  now  acted  upon  is  this  : 
if  an  alien  on  his  marriage  invest  £1000  in  consols  in  trast  for 
himself  for  life,  and  afterwards  as  he  shall  by  will  appoint,  and 
in  default  of  appointment  to  his  son  absouteiy,  and  he  dies  hav- 
ing left  this  £1000  to  A.  B.  by  will,  A.  B.  would  not  have  to 
pay  legacy  duty ;  at  least  so  I  read  the  case  of  Thomson  v.  Advo- 
cate General  (^ ;  but  if  the  alien  dies  intestate,  then  the  son  would 
have  to  pay  succession  duty  on  the  £1000 ;  at  least  so  I  read 
Aiiomey  General  v.  Campbell.  All  the  arguments  and  observa- 
tions of  Lord  Cranworth  appear  to  me  to  apply  with  equal  force 
to  succession  duty  as  the;  ao  to  legacy  duty.  ^Nor  does  it  appear 
to  me  that  the  case  now  before  me  was  before  the  Lord  Justice 
Turner  when  he , made  the  observations  in  the  case  of  In  re  Love- 
lace's  Settlement  (*),  which  are  now  so  much  relied  upon.  In 
that  case,  it  is  to  be  observed,  that  the  property  was  locally 
situated  in  England,  and  that  it  is  on  this  fact  that  Lord  Justice 
Turner  mainly  relies,  but  I  do  not  see  how  that  can  apply  to 
the  case  where  a  foreigner  settles  property  locally  situate  abroad, 
because  he  likes  the  protection  which  English  courts  give  to  the 
^persons  who  are  tne  objects  of  the  settlement.  This  [14 
ground  of  administration  is  expressly  excluded  in  the  judgment 
ofLord  Chief  Justice  Tindalin  Thomson  v.  Advocate  Genercdi^).  It 
is  difficult  to  see  how  this  can  be  a  settlement  of  English  pro- 
perty under  one  statute  and  not  so  under  the  other  statute ;  and 
if  so,  how  can  the  settlement  by  a  foreigner  of  foreign  property 
be  a  settlement  within  the  meaning  of  this  act  ?  But  according 
to  the  argument,  if  a  French  gentleman,  residing  in  Paris,  mar- 
ries an  English  lady,  and  makes  an  English  settlement,  by  which 
French  rentes  are  settled  on  himself  for  life,  remainder  to  her 
for  life,  and  after  the  death  of  the  survivor  to  the  children  of 
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the  marriage,  and  that  one  of  the  two  truBtsea nasiad  isim  lEng- 
lishman  and  happens  to  be  the  Bqnrivor^  tbikt  "tmatoe  mmt  be 
compelled  to  pay  sucoession  daty  for  the  wife  md  <AHdreQ  on 
the  French  rentes  because  of  a  rule  that  pifoperty  is  siteiated 
where  the  creditor  resides,  though  locally  mtuated  abroAd,  and 
notwithstanding  the  rule  in  Thomson  v.  AdvoeaieO^neraly  whloh^ 
as  applied  to  the  Legacy  Duty  Aiet,  holds  that  the  pjersonal  pro- 
perty, wherever  situated,  sequitur  personam.  It  is  also  clear,  I 
think,  that  in  that  decision  {Thomson  v.  AdoocaU  OenertU)  the 
beneficial  owner  was  the  person  meant  to  he  designated,  and  not 
the  trustee,  who  is  by  fiction  of  English  law  the  nominal  credi- 
tor, and  who  is  here  introduced  in  order  to  obtain  th^  applica- 
tion of  the  rule  stated  to  exist  in  Story's  Oonfliot  of  Laws,  but 
so  stated  with  reference  to  a  wholly  different  matter,  for  the 
purpose  of  interpreting  in  favor  of  the  crown  the  clauses  relied 
upon.  I  confess  that  it  did  somewhat  surprise  me  to  hear  a 
technical  rule  of  this  description  strained  to  apply  to  the  case 
of  a  debt  due  from  a  foreigner  to  English  trustees  in  trust  for 
a  foreigner.  The  case,  of  course,  becomes  stronger  when  k  is 
reflected  that  the  tax  is  one  on  consols  not  existing  at  the  date 
of  the  settlement,  but  to  be  bought  in  the  exeeution  of  its  trusts, 
and  which,  when  belonging  to  a  foreigner,  the  English  legisla- 
ture has  declared  shall  not  be  subject  to  any  duty,  then  <>r  there- 
after. And  here  it  must  be  borne  in  mind  that  ti^  betOi^cial 
owner  was  at  the  date  of  the  settlement  and  of  the  death  of  the 
settlor  and  of  the  first  tenant  for  life,  a  foreigner,  und  that  the 
orders  of  the  Court  of  Chancery  have  all  been  renting  to  the 
property  of  a  foreigner. 

15]  *In  conclusion,  I  must  state  that  it  appears  to  me  that 
the  distinction  drawn  between  the  two  statuties  is  extremely  thin, 
and  that  the  arguments  against  legacy  iuXyy  aa  stated  in  Thom-^ 
son  V.  Advocate  General  (^),  apply  with  equal  foree  to  the  words 
of  this  statute,  as  regards,  at  all  events,  property  locally  situated 
abroad,  and  it  is  to  be  remembered  that  that  casC' was  not  heard 
ex  parte,  but  was  twice  argued  before  the  house  of  lords ;  and 
that  it  was  not  only  the  opinion  of  that  tribunal^  consisting  of 
Lords  Lyndhurst,  Brougham,  and  Campbell,  but  it  was  so  after 
taking  the  opinion  of  Chief  Justice  Tindal  and  seven  other 
judges,  who  were  summoned  on  the  occasion,  and  who  were 
unanimous  in  their  opinion,  after  hearing  the  full  argument  on 
both  sides.  As,  however,  the  decision  of  the  inoose  of  Icn^  in 
the  case  of  the  Aitomey  General  v.  OampbeH  {*)  waa  unqualified 
and  decisive,  and  as  it  clearly  appears  to  me  to  govern  every 
case,  of  a  settlement  made  in  English  form,  add,  conaeitf^i^ntly, 
to  govern  the  ease  before  me,  I  have^no  option  but  to  follow  it, 
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aDd  accordingly  I  shall  make  an  oader  to  the  effect  that,  the 
court  bein^  of  opmion  that,  according  to  the  decision  in  Aiior- 
ney  General  v.  CampbeU,  fiuccession  is  payable  in  this  case,  order 
the  same  to  be  paid,  and  order  the  residae  of  the  fund  to  be 
paid  to  the  petitioner. 

Sir  jR.  BaggaUayi  Does  your  lordship's  decision  extend  to  the 
funds  which  are  subject  to  the  trusts  of  the  will  ? 

The  Master  oj  thb  Rolls  :  No.  I  hold  that  no  duty  is  pay- 
able on  those  funds  which  constitute  the  residuary  estate  of  the 
testator. 

Solicitors :  Mr.  JR.  Wiltshire  ;  The  Solicitor  of  Inland  Revenue. 


[Iaw  Reports,  15  Eqaitj,  16] 
IL  B.  Not.  19«  20, 1872. 

♦In  re  Spensley's  Estate.  Spenbley  v.  Harrison.    [16 

[1870  S.  29.]  » 

Adminiatration — Mortag^t  8uU — Sale — Priorily  of  Cads, 

In  an  administration  suit  bj  a  mortagee  who  has  obtained  an  order  for  sale  of 
the  real  ahd  leasehold  estate  for  payment  of  his  debt,  the  personal  representatives 
of  the  testator  are  entitled,  in  case  of  deficiency  of  assets,  to  their  own  costs, 
charges  and  expenses,  in  priority  to  the  plaintiff's  coots  of  the  sale. 

The  plaintiff,  who  was  a  creditor  of  a  deceased  testator,  and 
mortgagee  of  the  whole  of  his  real  and  leasehold  estate,  took 
out  a  summons  for  the  administration  of  his  real  and  personal 
estate,  under  which  he  obtained  an  order  for  the  sale  of  the  real 
and  leasehold  estate*  The  order  was  in  the  usual  form,  and  did 
not  provide  for  adding  the  plaintiff's  costs  to  his  debt.  The 
defendants  were  the  executors.  The  estate  had  been  sold,  and 
the  plaintiff's  debt  paid  out  of  the  proceeds  of  the  sale ;  but  the 
balance  was  insufficient  for  payment  of  the  plaintiff's  costs  of 
the  sale  and  the  costs,  charges,  and  expenses  of  the  executors. 
The  case  now  came  on  for  ftrther  consideration,  and  the  ques- 
tion was,  whether  the  plaintiff's  costs  of  the  sale  should  have 
prioritv  over  the  executors'  costs,  ehargesj  and  expenses,  the 
assets  being  insufficient. 

Mr.  Ih/y  Q.O.,  and  Mr.  Cceil  Dale^  for  the  plaintiff,  contended 
that  the  plaintiff's  costs  of  the  sale  must  be  paid  first  They 
cited  Berrj^  v.  Mebbletkwaite  (*)  and  Tuekley  v.  Thompson  ('). 

Mr.  Rigbi/j  for  the  defemlants:  The  executors  are  entitled  to 
their  costs,  charges,  and  expenses  in  priority  to  the  plaintiff's 
costs.  Thus,  in  HVetenhM  v.  Dennis  (^,  in  an  administration 
suit  by  a  legatee,  it  was  held  that,  in  case  of  deficiency  of  assets, 
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17]  the  costs  were  payable  in  the  following  order:  *fir8t,  the 
costs  of  the  personal  representative  as  between  solicitor  and 
client ;  and,  secondly,  the  costs  and  expenses  of  the  plaintiff 
in  selling  and  getting  in  the  estate.  The  same  rule  is  applica- 
ble to  a  suit  by  a  mortgagee.  [He  referred  also  to  Tipping  v. 
Power  (»).] 

•  Nov.  20.  Lord  Romilly,  M.R.  :  I  shall  follow  the  rule  laid 
down  in  WeimhaU  v.  Dennis  Q.  It  is,  I  think,  clearly  settled, 
that  ^  here  the  assets  are  insufficient,  the  executor  is  entitled  in 
the  first  place  to  his  costs,  charges,  and  expenses ;  and  that 
afterwaras  the  plaintiff  is  entitled  to  his  costs  of  the  sale. 

Solicitors :  Messrs.  Newman,  ^  Dak,  ^  Stretion  ;  Messrs.  CoU, 
Cole,  ^  Jackson. 

[Law  Beports,  15  Equity,  18.] 
V.  C.  M.  Nov.  9, 1873. 

18]  *In  re  Imperial  Land  Company  of  Marseilles.  Wall's 

Case. 

AppHcatumfor  Sharei^  Letter  of  AUottnent  by  Post— Denial  of  receipt  of  Let- 
ter —  Completion  of  Contract. 

An  applicant  for  Bharea  in  a  companj  denied  that  he  had  received  the  lettter 
of  allotment,  which  was  posted  in  London  on  the  16th  of  March,  and  should  have 
arrived  on  the  17th ;  and,  having  written  on  the  17th  recalling  his  application, 
applied  to  have  his  name  removed  from  the  list  of  contribatories : 

Meld,  that  the  unsupported  evidence  of  the  applicant  was  not  sufficient  to  prove 
that  the  letter  of  allotment  which  was  posted  had  not  been  received,  and  that 
the  name  must  therefore  be  retained  upon  the  list.  The  court  expressed  an 
opinion  that  if  the  letter  of  allotment  had  not  been  received  the  contract  to  take 
shares  would  still  have  been  binding  upon  the  applicant  as  soon  as  the  letter  was 
posted 

British  and  American  Telegraph  Company  v.  CoUon  0  disapproved  of. 

This  was  an  application  upon  adjourned  summons  by  Mr. 
Thomas  Wall,  a  draper,  residing  at  Kilkenny,  that  his  name 
miffht  be  removed  from  the  list  of  contributories  in  the  Imper* 
ial  iiand  Company  of  Marseilles,  Limited,  in  respect  of  fifty 
shares  allotted  to  nim  by  the  company.  Mr.  Wall  applied  by 
lettter  on  the  6th  of  March,  1866,  for  fifty  shares  in  tne  com- 
pany.  The  application  was  made  upon  the  usual  printed  form, 
and  was  accompanied  by  payment  of  £50,  bein^  a  deposit  of 
£1  per  share.  On  the  14tn  of  March,  while  in  the  city  of  Man- 
chester, Mr.  Wall  heard  a  very  bad  report  of  the  position  of 
the  company,  and  then  determined  upon  withdrawing  his  appli- 
cation. He  did  not,  however,  carry  out  his  intention  till  the 
17th  of  the  month,  upon  his  return  to  Kilkenny.     On  that  day 
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he  wrote  to  the  company  withdrawing  his  application  for  shares, 
and  stating  that  under  no  circamstances  would  he  become  a 
shareholder  in  the  company  should  they  allot  him  any  number 
of  shares ;  he  also  applied  for  a  return  of  the  £50  deposit.  The 
shares  in  the  company  were  allotted  on  the  15th  of  March, 
and  there  was  evidence  to  prove  that  the  letters  of  allotment, 
♦including  a  letter  allotting  to  Mr.  Wall  fifty  shares  in  the  [19 
company,  were  posted  in  ijondon  on  the  16th  of  March,  and 
would  in  the  ordinary  course  of  post  have  been  delivered  in 
Kilkenny  on  the  17th,  the  day  on  which  Mr.  Wall  posted  hii» 
letter  withdrawing  his  application.  Mr.  Wall  denied  by  affi- 
davit that  he  had  ever  received  any  letter  of  allotment  from  the 
company.  He,  however,  made  no  further  demand  for  repay- 
ment of  the  deposit 

Mr.  Cotton,  Q.C.,  and  Mr.  S.  M.  WilUams,  for  Mr.  Wall :  In 
order  to  constitute  a  contract  to  take  shares  in  a  company  there 
must  be  an  application  for  the  shares,  and  there  must  be  an 
allotment  and  a  communication  of  the  allotment  to  the  applicant ; 
and  it  is  not  sufficient  that  the  letter  should  have  been  posted 
to  the  applicant  informing  him  of  the  allotment,  but  it  must 
also  be  received  by  him.  This  was  settled  by  the  case  of  the 
British  and  American  Telegraph  Company  v.  CoUon  ('),  which  de- 
cides that  although  the  letter  may  have  been  posted  to  the  ap- 
plicant, yet  if,  in  consequence  of  a  confusion  in  the  numbers 
m  the  street,  or  from  any  other  cause  not  attributable  to  the 
applicant,  the  letter  does  not  reach  him,  he  is  to  be  considered 
as  if  it  had  never  been  sent  to  him  at  all.  That  decision  was 
approved  of  by  your  honor  in  Townsend^s  Case  (•).  There  is  no 
case  which  has  decided  that  a  man  is  to  be  considered  in  the 
same  position  as  if  he  had  received  the  letter,  where  the  non- 
receipt  of  it  is  not  attributable  to  his  own  fault.  In  the  case  in 
the  Exchequer  Chief  Baron  Kelly  said  that  the  party  who  pro- 
posed a  contract  was  not  bound  by  the  acceptance  of  it  until 
the  letter  of  acceptance  was  delivered  to  him  or  otherwise 
brought  to  his  knowledge,  except  where  the  non-receipt  of  the 
acceptance  was  occasioned  by  his  own  act  or  default ;  and  he 
expressed  his  opinion  that  if  the  law  were  otherwise  it  would 
work  great  and  obvious  injustice  in  a  varietv  of  mercantile  trans- 
actions of  frequent  occurrence.  So  in  BeiapalKs  Case  (3),  where 
the  applicant  denied  that  he  had  ever  received  the  letter  of  al- 
lotment, the  master  of  the  rolls  said,  <^  There  are  three  things 
which  constitute  the  contract,  the  application  for  shares,  the 
allotment  of  *sbare8,  and  the  notice  of  the  allotment.  ...  [20 
Who  ought  to  prove  the  notice  of  the  allotment  ?    I  apprehend 
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the  company  ought  to  prove  that;  Does  the  fact  of  patting  the 
notice  in  the  post  office  sufficiently  prove  it?  I  find  no  case 
which  has  laid  down  that  rule.''  His  lordship  there  refused  to 
admit  the  proof  in  opposition  to  the  positive  oath  of  the  appli- 
cant, who  denied  having  ever  received  the  letter. 

In  this  case  there  is  the  positive  denial  of  Mr.  Wall  that  he 
ever  received  the  letter^  and  it  is  not  sufficient  for  the  company 
to  prove  that  the  letter  was  posted  with  a  great  number  of  other 
letters  on  a  particular  day.  Mr.  Wall's  name  ought  therefore 
to  be  removed  from  the  list  of  oontributories. 

Mr.  Olasde^  Q.C.,  and  Mr.  Higgins^  Q.C.9  for  the  official  li- 
quidator. 

The  only  proof  of  the  non-delivery  of  the  letter  of  allotment 
is  the  unsupported  evidence  of  Mr.  W  all  himself,  and  there  are 
many  circumstances  to  throw  a  doubt  upon  the  validitv  of  that 
evidence.  There  is  the  fact^  that  it  was  on  the  14th  he  heard 
reports  which  induced  him  to  doubt  the  stability  and  honesty  of 
the  company,  and  yet  it  was  not  till  the  17th  Uiat  he  wrote  to 
withdraw  his  application  for  shares^  It  was  probably  not  till 
after  the  delivery  oi  the  letters  on  the  17th  that  he  posted  his 
letter  of  withdrawal.  Then  the  fact  that  he  did  not  take  steps 
to  enforce  a  return  of  the  deposit  is  a  material  circumstance, 
for  it  cannot  be  supposed  that  the  loss  of  £50  was  perfectly  im- 
material to  a  business  man.  There  are  also  discrepancies  in 
the  statement  of  Mr.  Wall  which  w^ould,  at  any  rate  lead  the 
court  to  hesitate  before  it  trusted  implicitly  to  his  evidence. 
But  even  if  the  letter  was  not  received,  we  submit  that  the  al- 
lotment was  still  valid,  and  that  Mr.  Wall  is  bound  by  it  from 
the  time  the  letter  was  consigned  to  the  post.  There  can  be 
no  doubt  upon  the  authorities  that  the  acceptance  of  a  contract 
is  complete  from  the  time  the  letter  containing  the  acceptance 
of  an  ofter  is  posted.  This  was  held  in  the  case  of  FoiUr  v. 
Saunders  (*),  and  in  Dunbp  v.  Higgins  (^  it  was  decided  that  the 
posting  of  a  letter  accepting  an  offer  constituted  a  binding  con- 
tract from  the  time  when  the  letter  was  posted.  If,  then^  a  con- 
tract is  binding  as  soon  as  the  letter  is  posted,  how  can  the 
contract  become  of  no  effect  because  the  letter  is  not  delivered  ? 
21]  It  would  be  quite  as  *unjust  to  the  person  accepting  the 
contract,  if  it  were  held  that  the  person  offering  it  were  not 
bound,  as  it  would  be  to  hold  the  reverse ;  and  mercantile  tran- 
sactions would  be  materially  affected  by  such  a  state  of  the  law. 
It  is  true  that  in  British  and  American  Telegraph  Company  v. 
Colson  (^)  the  Court  of  Exchequer  decided  that  the  non-recoipt 
of  a  letter  of  allotment  was  sufficient  to  hinder  the  allotment 
from  being  binding,  but  the  correctness  of  this  decision  was 
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questioned  in  Harris*  Case  (^).  Lord  Justice  Mellish  said  he 
always  understood  the  law  to  be  the  other  way  until  that  case, 
which  had  caused  some  doubt  on  the  subject.  In  Dimbp  v. 
HigginSj  Lord  Chancellor  Cottenham  said  that,  in  the  case  of  a 
bill  of  exchange,  notice  of  dishonor  given  by  putting  a  letter 
into  the  post  at  the  right  time  had  been  held  quite  sufficient, 
whether  that  letter  was  delivered  or  not ;  and  he  referred  to 
Stockm  V.  CoUUa  (*)  as  an  authority  on  that  point,  and  was  of 
opinion  that  the  rule  as  to  accepting  a  contract  was  exactly  the 
same  as  sending  notice  of  dishonor  of  a  bill  of  exchange.  JDan- 
can  V.  Topham  (')  is  also  a  decision  to  the  same  effect. 
Mr.  Coitcn,  in  reply. 

Sir  R.  Malins,  V.C.  ;  This  case  certainly  seems  to  raise  a 
question  of  great  importance.  There  are,  in  fact,  two  questions, 
and  they  arise  in  this  way :  the  present  applicant,  Thomas  Wall , 
is  described  as  a  merchant  and  draper  in  a  large  way  of  busi- 
ness in  the  town  of  Kilkenny.  He  admits  that  on  the  6th  of 
March,  1866,  attracted  as  numerous  persons  were  by  the  adver- 
tisements of  this  company,  he  applied  by  letter,  in  the  usual 
form  of  application,  for  fifty  shares,  accompanied  by  £50,  being 
a  deposit  of  XI  per  share,  and  requested  the  allotment  to  be 
made  to  him. '  It  may  be  true  that  the  application  for  the  allot- 
ment does  not  say,  "You  are  to  send  me  the  acceptance  of  the 
offer  by  post,"  but  his  offer  was  made  by  post,  and  he  knew 
perfectly  well  that  it  was  the  regular  setttled  mode  of  conduct- 
ing such  business,  to  send  the  letter  of  allotment  by  post.  It  is, 
therefore,  as  plainly  an  authority  for  the  company  to  accept  the 
offer  by  sending  him  a  letter  of  allotment  by  post  as  if  he  had 
♦said,  in  express  words,"  The  letter  of  allotment  you  send ^22 
to  me  by  post  shall  be  binding  on  me."  It  is  not  necessary  to 
go  very  minutely  into  the  evidence.  It  is  well  known  that  the 
process  of  allotment  here  was  by  a  committee  of  directors  who 
made  the  allotment  on  the  15th  of  March,  and  thereupon  it  was 
necessary  to  send  out  the  letters  of  allotment.  In  carrying  out 
that  task  it  became  the  duty  of  particular  clerks,  who  were  em- 
ployed for  the  purpose,  to  direct  the  letters  of  allotment  and 
post  them.  Now  there  is  the  most  distinct  evidence  that,  in  the 
ordinary  course  of  business,  amongst  thousands  of  others,  there 
was  a  letter  of  allotment  for  fifty  shares,  in  pursuance  of  Mr. 
Wall's  application,  sent  to  him  by  the  post  on  the  16th  of  March, 
1866.  After  the  decision  in  TownsencTs  Case  (*)  and  Harris' 
Case  (*),  there  could  be  no  question  as  to  the  fact  of  his  being 
an  allottee  if  that  letter  had  been  received.  The  ordinary  course 
of  post  would  take  it  to  him  at  Kilkenny  on  the  17th.    On  the 
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17th  he  writes  a  letter,  as  Mr.  Harris  did  on  the  16th,  recalling 
his  application.  Mr.  Harris's  letter  I  held  to  be  too  late.  Mr. 
Wall  does  not  write  from  Kilkenny  till  the  17th,  therefore  there 
is  no  doubt  in  my  mind  that  that  was  too  late.  But  then  he 
says,  "  I  never  received  the  letter  of  allotment."  Now  there 
are  two  questions  arising  —  first,  did  he  receive  the  letter  of 
allotment  ?  If  he  did,  there  is  an  end  of  all  question ;  if  he  did 
not  receive  the  letter,  then  arises  a  question,  and  a  most  im- 
portant one,  upon  which  the  law  is  left  in  a  state  of  doubt  and 
difficulty,  namely,  whether  an  offer  accepted  by  letter  which  is 
duly  posted  is  binding,  although  there  may  have  been  some 
miscarriage  in  the  post  —  whether  from  the  breaking  down  of 
a  railway  train,  or  the  carriage  containing  the  letters  taking 
fire  and  the  letters  all  being  consumed,  or  the  mail  packet 
which  carries  them  foundering  at  sea,  or  if  from  any  other  cause 
the  letter  containing  the  acceptance  of  the  offer  is  not  delivered — 
whether  the  contract  can  be  considered  at  an  end  because  the 
letter  did  not  arrive  at  its  destination  7  That  is  a  question  which 
does  not  arise  in  this  case  if  I  come  to  the  conclusion  that  the 
letter  of  allotment  was,  in  point  of  fact,  received. 

I  may  say,  first  of  all,  that  I  think  there  would  be  very  consider- 
able danger,  where  a  letter  is  proved  to  have  been  duly  posted 
23]  aud  *duly  directed,  in  relying  upon  the  unsupported  state- 
ment of  a  person  who,  wishing  to  get  rid  of  what  he  finds  to  be  a 
burden,  says  that  he  never  received  it,  and  any  such  evidence, 
in  my  opinion,  ought  to  be  received  with  the  greatest  amount 
of  caution.  I  hope  it  will  be  understood  that  I  do  not  mean  to 
intimate  in  any  way  that  Mr.  Wall,  arainst  whose  respectability 
not*a  word  has  b^eu  suggested,  intends  to  misrepresent  willfully 
when  he  says  that  he  did  not  receive  the  letter  of  allotment. 
But  his  own  statement  is  this,  that,  he  was  at  Manchester  on 
the  14th,  that  he  there  heard  a  very  bad  account  of  the  state 
of  this  company,  the  directors  being  described  as  everything 
that  was  bad  short  of  being  murderers.  One  would  have  thought 
as  a  man  of  business,  finding  that  he  had  made  an  application 
on  the  6th  to  become  a  member  of  the  company,  and  wishing 
to  get  out  of  it  as  quickly  as  possible,  would  not  have  left  Man- 
chester without  writing  a  letter  of  recall ;  and  if  he  had  written 
from  Manchester  on  the  14th,  it  would  have  been  in  time  to 
prevent  the  allotment.  Therefore  his  want  of  vigilance  was 
such,  as  a  mercantile  man,  that  one  cannot  feel  very  much  for 
him.  But,  having  been  in  possession  of  this  information,  he 
goes  back  to  Kilkenny,  and  arives  there  on  the  15th,  and. does 
not  write  to  repudiate  his  offer  till  the  17th,  and  in  the  mean- 
time the  letter  of  allotment  was  sent,  and  I  cannot  entertain  a 
doubt  that  the  letter  was  duly  posted  on  the  16th,  because  tha 
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clerk  swears  it  was,  and  it  was  in  the  ordinary  course  of  duty 
that  it  should  have  been.  I  know  no  reason  why  the  letter 
addressed  to  him  should  not  hi^ve  reached  him  when  all  the 
other  letters  appear  to  have  reached  their  various  destinations. 
There  has  been  no  question,  in  all  the  cases  that  we  have  had 
of  this  nature,  that  every  letter  that  went  away  was  duly  re- 
ceived, except  in  liwnsend's  Case  ('),  and  that  was  because  Mr. 
Townsend  did  not  give  the  name  of  the  town  in  which  ho  lived. 
With  that  exception,  I  have  never  heard  of  any  of  the  letters 
having  miscarried.  I  must,  therefore,  come  to  the  conclusion 
that  the  letter  to  him  was  undoubtedly  posted  in  London  on  the 
16th.  He  says  he  did  not  receive  it.  Now  with  respect  to  that, 
I  find  his  mind  in  a  state  of  confusion.  He  does  not  remember 
what  he  did  or  what  it  was  he  wrote ;  he  says  he  made  a  copy  of 
the  letters,  one  was  written  in  his  own  handwriting,  and  one 
in  the  handwriting  of  his  son.  I  am  much  inclined  to  think, 
looking  at  the*  writing,  that  he  is.  mistaken  even  in  [24. 
that.  l3ut  at  all  events  his  mind  seems  to  have  been  in  such 
a  state  of  confusion  than  I  can  attach  very  little  importance 
to  his  statement  about  whether  he  did  or  did  not  receive  the 
letter,  and  there  being  nothing  but  his  unsupported  state- 
ment that  he  did  not  receive  it,  I  cannot  place  much  reliance 
on  that.  If  he  had  brought  his  clerk  or  his  assistant,  or 
any  one  to  prove  that  when  the  post  from  London  arrived 
on  the  17th,  there  was  no  such  letter  as  that,  there  might 
have  been  more  importance  attached  to  the  evidence;  but 
unless  I  am  perfectly  satisfied  that  I  can  implicitly  rely  upon 
the  statement  of  a  man  in  such  a  state  of  circumstances,  I  can 
only  come  to  the  conclusion  that  the- letter  must  have  been  de- 
livered, and,  looking  at  all  the  evidence  on  both  sides,  I  am  of 
opinion  that  the  letter  was  duly  received.  Then,  coming  to 
that  conclusion,  I  must  treat  it  as  a  jury  would.  If  this  had 
been  an  action,  the  learned  judge  in  trying  the  matter  would 
have  drawn  the  attention  of  the  jury  to  the  facts,  and  would 
then  have  said  to  them,  "  Gentlemen,  it  is  for  you  to  draw  your 
own  conclusion  from  the  evidence,  and  you  will  find  whether, 
in  your  opinion,  the  defendant  did  or  did  not  receive  the  letter 
of  allotment."  The  jury,  no  doubt,  would  have  done  that 
which  they  did  in  the  case  of  the  British  and  American  Telegraph 
Company  v.  Colson  P).  In  that  case  the  court  was  relieved  from 
any  difficulty  by  tne  verdict  of  the  jury.  Therefore  if  this 
were  a  court  of  law  I  should  be  relieved  from  the  difficulty, 
because  the  finding  of  the  jury  would  have  settled  the  question, 
and  I  think  I  am  bound  as  a  jury  to  come  to  the  conclusion  that 
the  letter  was  received. 

0  Law  Bep.,  18  Eq..  148.  O  Law  Bep.,  6  Ex.,  106* 
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But  it  has  been  contended  that,  even  if  it  was  not  received, 
that  is  perfectly  immaterial.  Now,  upon  that  subject  there 
seems  to  be  considerable  conflict  of  opinion.  When  TownseruTs 
Case  (')  was  before  me,  and  the  case  of  the  British  and  American 
Telegraph  Company  v.  Colson  was  cited,  finding  that  the  court 
there  had  decided  the  point  that  the  letter  was  not  binding 
unless  received,  I  adopted  that  view.  I  thought  there  seemed 
to  be  considerable  doubt,  and  I  appear  to  have  said,  "  It  seems 
to  be  the  law,  and  I  think  not  unreasonably."  But  I  have 
thought  more  of  it  since  then,  and  mv  attention  has  been  drawn 
25]  to  what  the  lords  justices  *saia  in  Harrises  Case  (*),  who, 
although  they  did  not  overrule  the  decision  of  the  Court  of  Ex- 
chequer, may  be  very  fairly  said  to  have  thrown  cold  water  upon 
it,  for  neither  of  the  lords  justices  expressed  any  approbation  of 
it;  and,  although  I  did  say  in  Thwnsend's  Case  (*),  "It  seems  to 
be  settled,  and  not  unreasonably,'*  upon  further  consideration 
I  do  not  think  it  is  so  reasonably  settled.  In  the  course  of  the 
argument  I  put  a  case  of  this  kind  :  Suppose  A  receives  a  letter 
containing  an  offer  or  a  proposal,  the  sender  of  the  letter  saying, 
"  I  make  you  an  offer,  let  me  have  an  answer  by  return  of  post" 
By  return  the  letter  is  posted,  and  A  has  done  all  that  the  per- 
son making  the  offer  requests.  There  is  no  default  on  his  part. 
The  letter  in  its  transit  is  lost  or  destroyed,  why  should  the  man 
who  sends  the  letter  be  the  only  person  to  suffer?  Why  should 
not  the  man  who  has  in  effect  admitted  that  if  an  answer  be 
sent  by  return  of  post  it  should  be  binding  on  him,  be  the  suf- 
ferer ?  Why  should  he  not  be  put  in  the  same  position  as 
if  the  letter  had  been  actually  received  ?  There  is  some  dif- 
ficulty in  it,  and  if  it  depended  on  that,  my  opinion  is  that  I 
should  come  to  the  conclusion  that  an  offer  made  b^  a  letter  re- 
questing that  the  answer  may  be  sent  by  post — it  is  not  by  re- 
turn in  tliis  case,  but  in  effect  the  application  says,  "  whenever 
you  make  the  allotment  let  me  have  it  by  post" — directly  the 
letter  is  posted  there  is  a  binding  contract.  I  decided  in  Har- 
rises Case  that  in  all  cases  of  contract  by  letter,  the  acceptance 
of  the  offer  by  letter  is  binding  the  moment  the  letter  is  put  into 
the  post.  Every  one  knows  that  the  moment  a  letter  is  put  in 
the  post  it  becomes  the  property  of  the  person  to  whom  it  is 
sent,  and  the  person  sending  the  letter  has  lost  all  control  over 
it.  So  if  A  consigns  goods  to  B,  directly  they  are  put  on  board 
ship  they  are  the  property  of  the  consignee,  and  tne  consignor 
has  no  longer  any  control  over  them,  except  the  right  to  stop 
in  transitu^  m  the  event  of  B's  insolvency.  Therefore  I  come  to 
the  conclusion,  that  the  letter  must  be  treated  as  having  been 
received,  and  that  conclusion  is  confirmed  by  this  circumstance, 
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that  though  this  gentleman,  writing  the  letter  on  the  17th,  de- 
mands the  return  of  the  deposit  of  £50,  he  seems  to  have  had 
so  little  confidence  in  the  position  be  assumed  that  he  allowed 
three  years  to  elapse  without  again  demanding  the  £50  *He  [26 
may  have  thought,  "  Now  they  have  allotted  the  shares  to  me, 
it  is  too  late  to  repudiate  them,  I  will  keep  quiet,  and  if  they 
do  not  say  anything  to  me,  I  will  not  say  anything  to  them." 
Why  did  he  not  write  and  say,  "  Let  me  have  my  £50  back, 
and  if  you  do  not  send  it  me,  I  will  bring  an  action  against  you 
to  recover  it  ?  "  Therefore,  in  every  view  of  the  case,  the  only 
conclusion  I  can  come  to  is,  that  this  gentleman  has  not  done 
enough  to  relieve  himself  from  the  consequence  of  his  applica- 
tion, followed  by  the  letter  of  allotment,  and  he  must,  conse- 
quently, remain  on  the  list  of  contributories. 

Mr.  Glasse  asked  that  Mr.  Wall  might  be  ordered  to  pay  the 
costs. 

The  Vice  Chancellob  :  I  do  not  see  how  I  can  do  otherwise. 
He  has  entered  into  the  contest  and  has  failed  in  it,  and  must 
therefore  pay  the  costs  in  chambers  and  here  also. 

Solicitor  for  Mr.  Wall :  Mr.  W.  IT.  Bishop. 
Solicitors  for  the  Official  Liquidator:  Messrs.   G.  S.  ^  H. 
Brandon, 

Where  one  party,  by  letter,  proposes  of  the  party  sending  tlie  proposal  con- 

a  contract,  and  he  to  whom  it  is  ad-  tinues  until  the  letter  reaches  the  party 

dressed  responds  by  letter,  accepting  to  whom  it  is  directed.   MartirhY.  Friih, 

tlie  proposal,  the  contract  is  complete  6  Wend.,  103. 

.and  binding  from  the  time  of  mailing  The  answer,  however,  mast  be  mailed 

the  answer,  if  done  before  countermand,  within  a  reasonable  time.     Taylor  v. 

Martin  v.  Frith,  6  Wend..  103;  Vassar  Rennie,  35  Barb.,  272;  22  How.  Prac, 

V.  Camp,  11  N.  Y.  Rep.,  441,  affirming  101. 

14  Barb ,  341 ;  UnderhiU  v.  North  Am.,  It  need  not  be  sent  by  very  next  post. 

etc.,  36  Barb.,  364;  Danlap  v.  Higgins  It  has  been  held  snfflcient  to  deposit  the 

1   House  of  Lords'  Cas.,  381 ;  Harris's  answer  any  time  on  the  day  of  receiv- 

Case.  3  Eng.  Rep.,  520 ;  Bentley  v.  Co-  in^  the  proposal.    Dunlop  y.  Higgins, 

lumbia  Ins.  Co.,  17  N.  Y:,  423-4;  Pro-  1  House  of  Lords' Cases,  881. 

pristors,  etc,  v.  Ardrien,  L.  R.,  5  H.  L.,  The  acceptance  must  be  in  the  tenns 

64;  MfUteson  V.  Seofield,  27  Wisconsin,  of  the  proposal,  and  not  a  variation 

671 ;  Myers  v.  Smith,  48  Barb.,  614 ;  5  therefrom.    Honeyman  v.  Marryatt,  6 

Alb.  Law  Jour.,  272 ;  7  Am.  Law.  Rev.,  House  of  Lords'  Cases  112,  affirming  21 

4*M56.  Beav.,  14 ;  Myers  v.  Smith,  48  Barb..  614. 

Although  the  sender  may  make  it  a  Although     words    of    qualification 

condition  that  the  proposal  shall  not  be  which  do  not  vary  the  contract  will  not 

binding  npon  him  until  notice  of  its  render  the  acceptance  invalid.  Propri&' 

acceptance  is  received  by  him.     Vassar  tars,  etc,  v.  Ardrien,  L.  R.,  5  H.  L.,  64 

V.  Camp,  11 N.  Y.  Rep.,  441 ;  FeUatos  v.  Nor  will  an  acceptance  with  a  pro- 

Prentiss,  3  Den.,  520.  posal  for  variation  not  made  a  condition. 

Or  for  a  limited  time  only,  Britton  v.  Matteson  v.  Seofield,  27  Wise,  671. 

PhUlips,  24,  How.  Prao.  Rep.,  1 U .    A  nd  Although  if  an  option  is  given  to  the 

the  proposal  made  be  such  as  to  show  person  to  whom  the  proposal  is  ad- 

that  an  acceptance  is  not  to  be  made  dressed,  he  may  elect  which  h»  will 

until  after  examination    by  the   pro-  accept.     UnderhiU  v.  North  American, 

poser.    My&rs  v.  Smith,  48  Barb.,  614.  etc.,  36  Barb.,  354. 

The  legal  presumption  is  that  the  will  ft  seems  that  if  the  parties  reside  in 
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the  same  place,  an  acceptance  by  mall  to  the  understanding  of  the  writer,  ac- 

is  not  satficient.    BritUm  v.  PhiUips,  cepting  them,  and  requiring  the  party 

24  How.  Prac.,  111.  addremed  to  acknowledge  hie  accept- 

Wlien  the  contract  is  made  by  letters  ance  in  writing,  dots  not  constitute  a 

it  cannot  be  varied  although  proof  of  contract  but  a  proposition  for  a  contract, 

subsequent  waiver  of  some  of  its  provi-  H<mgh  v.  Brown,  19  N.  T.  Rep.,  111. 

sions  is  admissible.     WhUmore  v.  South  So  where  a  letter  is  addressed  to 

Boston,  etc.,  1  Am.  Law  Reg.,  N.  S.,  403,  another,  inquiring  if  he  is  the  owner  of 

2  Allen  (Mass.),  52.  certain  real  estate  and  the  price  thereof. 

The  rule  that  the  mailing  of  a  letter  to  which  he  responds,  statinflr  the  price 

of  acceptance  completes  the  contract  at  which  he  holds  it,  such  response 

does  not  apply  to  negotiations  by  tele-  will  not  be  construed  as  a  proposition 

graph ;  an  acceptance  sent  by  telegraph  of 'sale.    Knight  v.  Cooley,  34  Iowa,  218. 

is  not  completed  until  delivered  to  tlie  Showing  that  a  letter  was  written  and 

person  to  wliom  it  is  addressed.    Trevor  placed  among  other  letters  to  be  sent 

V.  Wood,  26  How.  Prac.  Rep.,  451 ;  41  to  the  post  office,  is  not  sufficient  evi. 

Barb.,  255.  dence  that  it  was  in  fact  mailed.    Fel- 

A  letter  referring  to  a  previous  verbal  oiu  v.  Prentiss,  8  Den.,  522. 
proposition,  stating  its  terms  according 


[Law  Reports,  15  Equity  Cases,  26.] 
V.  C.  M.Nov.  15, 1872. 

26]  *^"  re  Russell's  Policy  Trusts. 

Policy  of  Assurance — Incumbrancer — Bankruptcy  of  Assured  —  Priority  by 

Notice — Death  of  Assured, 

A  policy  effected  by  A  on  his  life  was  mortgaged  in  1860  without  notice  to  the 
office.  A  became  bankrupt  in  1862,  and  in  1868  joined  in  a  transfer  of  the  mort- 
gage to  B,  who  had  no  notice  of  the  bankruptcy.  AJfter  the  death  of  A,  B's  soli- 
citor gave  notice  to  the  office  that  this  and  other  policies  were  mortgaged,  and 
that  he  acted  for  the  mortgagees,  not  naming  them.  Subsequently  notice  of  the 
bankruptcy  was  given  to  Uie  office : 

Held,  that  this  was  sufficient  to  give  priority  to  B  over  the  creditors  In  the 
bankruptcy  of  the  assured. 

Stuart  V.  Coekerell  (>)  followed. 

In  re  WM*s  Policy  (*)  not  followed. 

This  was  a  petition  for  payment  out  of  court  of  a  sum  of 
JC539  2s.  8d.j  paid  in  by  the  Law  Union  Fire  and  Life  Insurance 
27]  *Company,  being  the  proceeds  of  a  policy  of  assurance  on 
the  life  of  Samuel  Russell,  of  Worksop,  dated  the  19th  of  May, 
1860.  The  policy  was  effected  to  enable  Russell  to  obtain  se- 
curity for  a  debt  of  £400  due  from  him,  and  by  a  deed  of  the  29th 
of  May,  1860,  was  assigned  to  the  creditor.  The  solicitor  of 
Russell  in  this  transaction  was  a  Mr.  John  VlThall,  of  "Worksop, 
who  was  also  a  local  agent  of  the  insurance  company.  ISo 
notice  of  this  incumbrance  was  given  to  the  insurance  office 
either  by  Whall  or  the  creditor.  In  the  year  1862  Russell  was 
adjudicated  bankrupt,  and  his  bankruptcy  was  gazetted  on  the 
1st  of  July,  1862,  but  no  notice  of  the  bankruptcy  was  given  to 
the  insurance  office.     By  an  indenture  of  the  23d  of  March, 

(0  Law  Bep..  8  Eq.,  607.  (•)  15  W.  R..  629. 
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1868,  to  which  RuRsell  was  a  party,  the  debt  of  £400  and  the 
l»oIicy  were  transferred  to  the  petitioner  for  value.  The  trans- 
feree of  the  debt  gave  no  notice  to  the  office.  There  were  two 
otiier  policies  on  Russell's  life,  as  to  which  similar  questions 
nrose  with  regard  to  other  debts.  On  the  9th  of  Aus^ust,  1871, 
Russell  died,  and  on  th6  14th  of  August,  1871,  Mr.  whall  sent 
to  the  secretary  of  the  insurance  society  the  following  letter: 

**  I  regret  to  have  to  inform  you  that  Mr.  Samuel  Russell, 
junior,  iied  recently,  and  was  buried  at  Blyth  in  the  afternoon 
of  Friday,  the  16th  instant.  The  three  policies  on  the  life  of 
the  deceased  were  duly  assigned,  and  I  act  for  the  mortgagees." 

Tliis  letter  was  received  by  the  office  on  the  15th  of  August. 

On  tiie  30th  of  October,  1871,  the  office  received  notice  of 
the  bankruptcy  from  a  Mr.  William  Hine Haycock,  solicitor  to 
H  creditor  (there  having  been  no  assignee  appointed  under  the 
lijuikruptcy) : 

*'  I  understand  that  by  reason  of  the  death  of  Samuel  Russell 
(formerly  Samuel  Russell  the  younger),  that  three  policies  of 
assurance  for  ^500  pounds  each,  effected  in  your  office,  have 
become  payable.  I  therefore  beg  to  inform  you  that  that  gen- 
tleman  was  adjudicated  bankrupt  in  1862,  and  his  bankruptcy 
irazetted  on  the  Ist  of  July  in  that  year,  and  that  I  am  concerned 
for  a  creditor  of  the  bankruptcy.  *I  would  suggest  that  [28 
you  should  at  once  forward  this  letter  to  your  solicitors,  as  the 
nijitter  must  ultimately  come  before  them.'* 

On  the  6th  of  November,  1871,  notice  was  given  to  the  office 
of  a  claim  by  the  administratrix  of  Russell. 

Mr.  Cotton,  Q.C.,  and  Mr.  Smarty  for  the  petitioner :  An  as- 
signee under  a  bankruptcy  has  no  priority  over  a  particular 
assignee  in  respect  to  property  the  title  to  which  requires  per- 
fecting by  notice,  or  by  stop  order,  or  anything  similar,  unless 
the  necessary  steps  are  taken  to  perfect  the  title:  Stuart  v. 
0)ckereU  {^),  There  is  one  case,  In  re  Webb*s  Policy  (*),  decided 
a  little  before  Stuart  v.  Cockerellj  which  may  seem  to  be  opposed 
to  this  view ;  but  in  that  case  the  mortgagor  had  not  concurred 
in  any  assignment  subsequent  in  date  to  the  bankruptcy,  and 
the  question  of  the  applicability  of  the  order  and  disposition 
clause.might  well  be  reargued.  In  re  Barr^s  Trusts  (')  was  also 
a  case  in  which  the  assignment  was  subsequent  to  the  bank- 
ruptcy, and  the  decision  was  to  the  same  effect  as  Stuart  v. 
Gockerell.  JEdwards  v.  Martin  {*)  also  shows  that  assignees  in 
bankruptcy  and  particular  assignees  are  on  the  same  footing  as 
regards  giving  notice. 

(«)  Law  Hep.,  8  Eq.,  607.  ft  4  K.  &  J.,  219. 

ft  15  W.  B.,  529.  ft  Law  Rep.,  1  Eq.,  121. 
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Mr.  R.  SwaUy  for  the  registrar  ia  bankruptcy,  who,  in  the 
absence  of  a  creditor's  assignee,  represented  the  creditors : 

In  re  Webb's  Policy  is  exactly  in  point,  and  must  be  con- 
sidered to  govern  an  identical  case,  in  preference  to  any  mere 
deduction  from  Stuart  v.  GoekerelL    The  petitioner  having  been 

fuilty  of  laches  in  not  perfecting  his  title,  cannot  obtain  priority 
y  means  of  a  notice  given  only  after  the  death  of  the  assured  : 
In  re  Bawbon^s  Trust  0).  Moreover,  so  indefinite  a  notice  as 
this  is  cannot  be  considered  to  give  priority.  The  name  of 
the  incumbrancer  ought  at  least  to  be  given. 

Mr.  £J.  S.  Fordj  for  the  insurance  company. 
29]      *Mr.  G.  A.  Watson^  for  the  administratrix,  claimed  the 
fund,  but  submitted  that  she  was,  at  all  events^  entitled  to  her 
costs  of  appearance. 

Sir  R.  Malins,  V.C,  after  stating  the  facts,  continued :  It 
is  not  attempted  to  be  disputed  that  the  petitioner  had  no  notice 
of  the  bankruptcy.  He,  however,  omitted  to  give  notice  to  the 
insurance  office  at  the  time  of  taking  the  transfer,  but  after- 
wards, llussell  having  died,  his  solicitor,  Mr.  Whall,  wrote  as 
follows :  [His  honor  tnen  read  the  letter  above  set  out,  and  con- 
tinued :]  That  is  clearly  notice.  It  is  said  that  notice,  to  be 
valid,  must  be  made  dunng  the  lifetime  of  the  assured ;  but  that 
is  immaterial,  for  the  principle  is«  that  notice  is  sufficient  if  it 
is  given  to  the  party  having  the  fund  whilst  it  remains  in  his 
possession.  During  the  lifetime  of  Russell  the  fund  was  in  his 
order  and  disposition,  and  if  the  notice  had  been  given  by  the 
assignee  under  the  bankruptcy,  he  would  have  obtained  priority; 
but  the  assignee  also  omitted  to  give  notice.  The  Question  is 
not  between  the  assignee  in  bankruptcy  and  a  general  assignee, 
but  between  him  ana  an  assignee  of  the  particular  thing;  and 
I  can  see  no  grounds  for  thinking  that  there  is  any  ditterence 
between  an  assignee  in  bankruptcy  and  a  particular  assignee. 
The  particular  assignee  loses  priority  by  not  giving  notice,  and 
the  assignee  in  bankruptcy  does  the  same  thing.  Russell,  being 
bankrupt  in  1862,  was  bound  to  know  in  1868  that  he  had  no 
interest  in  the  policy.  He  committed  a  fraud  by  joining  in  the 
transfer,  and  the  assignee  in  bankruptcy,  by  not  giving  notice, 
gave  him  power  to  commit  the  fraud.  Exactly  the  same  point 
occurred  in  Stuart  v.  Cockerell  (') ;  and  though  it  does  seem  that 
in  In  re  Webb's  Policy  (*)  I  felt  myself  bound  by  previous  au- 
thorities to  decide  in  favor  of  the  assignee  in  banlcruptcy,  I  now 
adhere  to  my  later  decision  in  Stuart  v.  Oockerelly  and  hold  that 
the  petitioner  will  be  entitled  to  prove  for  the  full  amount  of 
his  aebt|  and  that,  subject  to  his  incumbrance,  the  assignees  in 

O  8  K.  &  J.,  476.  O  Law  Rep.,  8  Bq..  607.  (»)  15  W.  R.,  899. 
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bankruptcy  will  be  entitled  to  the  fund.  For  I  cannot  accede 
to  the  argument  that  the  legal  personal  representative  can  take 
anything  by  reason  of  the  omission  of  the  assignee  in  bank- 
ruptcy *to  ffive  notice  enabling  the  mortgagor  to  commit  [30 
a  fraud  by  being  party  to  an  assignment  of  property  in  which 
he  had  no  interest.  The  costs  of  all  parties  will  be  paid  out  of 
the  fund,  and  the  balance  will  be  carried  over.  I  think  it  is 
clear  that  the  negotiation  of  the  policy  through  the  country 
agent  of  the  insurance  office  was  not  sufficient  to  give  the  office 
notice. 

Solicitors:  Mr.  W.  H.  Haycock)  Mr.  W.  H.  Taiiam;  Mr. 
George  Barges. 

[Law  Reports,  15  Equity  Cases,  80.] 
V.C.M.  Nov.  30, 1873. 

Booth  v.  Hutchinsok. 

County  Court  Appeal  ^  Set-off — Unliquidated  Damage*  —  Mutual  Dealing* — 

Bankruptcy  Act,  1869, «.  89. 

Under  the  Bankruptcy  Act,  1869,  tlie  right  of  set-off  is  extended  to  unliquidated 
damages. 

Where  a  person  from  whom  rent  Is  due  to  an  estate  in  course  of  administra- 
tion under  tne  Bankruptcy  Act,  1869,  has  a  claim  against  the  estate,  he  may  set 
off  his  claim  against  all  rent  due  down  to  the  close  of  the  bankruptcy. 

This  was  an  appeal  from  the  County  Court  at  Knares- 
borough.  In  the  month  of  September,  1869,  William  Greetham 
entered  into  a  verbal  agreement  to  let  a  house  at. Harrogate  to 
the  respondent,  Hiram  Crompton  Booth,  from  the  Ist  of  Octo- 
ber, 1869,  to  the  6th  of  April,  1870,  for  the  rent  of  £11  lO^., 
and  from  the  6th  of  April,  1870,  thenceforward,  at  the  rent  of 
iSO,  payable  half-yearly  on  the  6th  of  October  and  6th  of  April. 
The  house  was  then  in  an  unfinished  condition,  and  William 
Greetham  also  agreed  that  it  should  be  completed  in  a  proper 
and  tenantable  state  before  the  6th  of  April,  1870.  On  the  6th 
of  April,  1870,  the  rent  then  due  was  not  paid,  and  Greetham 
recovered  it  by  distress,  Booth  paying  the  amount  under  pro- 
test, alleging  that  Greetham  had  failed  to  complete  the  house 
in  accordance  with  the  agreement. 

♦On  the  11th  of  June,  1870,  Greetham  executed  a  deed  [31 
of  assignment  of  all  his  real  and  personal  estate  to  the  defend- 
ants, Hutchinson  and  others,  upon  trust  for  the  benefit  of  his 
creditors.  The  deed  was  expressed  to  be  made  between  Greetham 
of  the  first  part,  and  the  trustees  for  themselves  and  the  rest  of 
the  creditors  of  Greetham  of  the  second  part,  and  after  assigning 
all  the  property  to  the  trustees  upon  trust  to  sell  and  convert  the 
same,  and  to  pay  the  costs  of  preparing  the  deed,  it  continued 
5  Eno.  Bep.]  88 
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as  follows :  "  And  in  the  next  place  to  pay,  retain,  and  satisfy 
ratably  and  proportion  ably,  and  without  any  preference  or 
priority  to  themselves,  the  said  trustees  and  their  partners,  and 
the  other  persons  parties  hereto,  who  shall  execute  these  pre- 
sents within  six  calendar  months  from  the  date  hereof,  the  seve- 
ral debts  or  sums  set  opposite  to  their  respective  names  in  the 
said  schedule  hereto,  subject  to  the  covenant  hereinbefore  con- 
tained for  verifying  the  amount  thereof.'*  Bv  a  subsequent 
clause  it  was  provided  that  all  questions  relatmg  to  the  trust 
estate  should  be  decided  according  to  English  bankruptcy  law, 
and  the  last  operative  part  was  a  release  to  Greetham  by  the 
creditors  who  should  execute  the  deed  of  their  respective  debts, 
conditional  on  his  having  made  a  full  disclosure  of  his  estate. 
The  rent  due  on  the  6th  of  October,  1870,  was  not  paid  on  that 
day ;  and  on  the  J  7th  oi  December  following  a  distress  was  le- 
vied for  the  sum  of  £40  at  the  instance  of  the  trustees.  *  On  the 
22d  of  December  Booth  replevied;  and  at  the  trial  of  the  re- 
plevin suit  on  the  10th  of  February,  1871,  at  the  County  Court, 
judgment  was  given  for  the  trustees  for  jB40,  less  property  tax, 
which  sum  was  afterwards  paid  by  Booth. 

On  the  18th  of  February  following  Booth  jSled  a  plaint  against 
Greetham  and  the  trustees  to  recover  damages  for  non-comple- 
tion of  the  house  by  the  6th  of  April,  1870.  The  plaint  came 
on  for  trial  on  the  10th  of  March,  1871.  The  judge  struck  out 
the  names  of  the  trustees  as  defendants,  and  gave  judgment 
against  Greetham  for  jC50  damages,  and  the  costs  of  the  suit. 
Before  the  6th  of  April,  1871,  a  mortgagee  recovered  possession 
of  the  house  by  an  action  of  ejectment 

On  the  10th  of  July,  1871,  a  plaint  in  equity  was  filed  iri  the 
32]  *County  Court  at  Knaresborough  for  an  administration 
of  the  trusts  of  the  deed  of  assignment  of  the  11th  of  June,  1870, 
by  Booth,  who  had  not  previously  executed  it,  and  a  decree  was 
madethereon  on  the  11th  of  August,  1871.  On  the  10th  of 
November,  1871,  the  plaint  came  on  for  final  hearing,  and  the 
order  was  made  which  was  the  subject  of  the  present  appeal. 
It  declared  as  follows :  ^^  That  the  plaintiff  is  entitled  to  be  re- 
paid out  of  the  fund  in  court  the  sum  of  £40,  in  preference  to 
any  claim  on  the  part  of  the  trustees,  with  interest  thereon  at 
6  per  cent  from  the  time  of  payment,  and  it  is  ordered  that  the 
registrar  do  pay  the  same  accordingly." 

Mr.  H.  A.  Gifardy  for  the  appellants :  There  is  no  case  of 
mutual  credit  here  such  as  gives  any  right  of  setoff.  Section 
39  of  the  Bankruptcy  Act,  1869  (82  &  83  Vict.  c.  71),  which 
gives  the  right  of  set-off,  is  a  continuation  of  the  old  mutual 
credit  clauses  in  the  previous  Bankruptcy  Acts,  the  wording 
being  only  varied  by  the  addition  in  the  last  act  of  the  words 


Vol.  XV]  EQUITY  CASES.  699 


*mf 


V.C.M«  Booth  Y.  HutdunaoiL  1873 

^'  mutual  dealings."  Under  the  old  law  it  was  decided  by  a  long, 
series  of  authorities,  amongst  which  are  J^mpson  v.  burton  (*) 
Bell  V.  Carey  (*),  Base  v.  Hart  (*),  that  there  is  no  set-off  in  the 
case  of  unliquidated  damages.  Hose  v  Hart  has  been  always 
treated  as  a  leading  authonty,  and  frequently  cited  with  appro- 
val, even  in  cases  as  late  as  Jyaoroqi  v.  Chartered  Bank  of  India  {*) 
and  Stanger  v.  Miller  (').  [Mr.  VT.  Pearson^  who  appeared  for 
the  respondent,  mentioned  the  case  of  Makeham  v.  Crow  (*)  as 
being  a  decision  ou  the  point.]  That  decision  cannot  be  con- 
sidered to  settle  the  present  question.  It  merely  decided  that 
a  plea  of  set-off  was  primd  facie  good,  leaving  it  to  the  plaintiff 
to  demur  to  the  plea  if  he  thought  proper.  [The  Vicb  Chan- 
cellor :  Is  Gibson  v.  Bell  (J)  consistent  with  the  undiminished 
authority  of  Bose  v.  Hart  ?] 

*Bose  V.  Hart  (^)  was  treated  as  a  binding  authority,  as  [33 
late  as  1868,  in  Naorogi  v.  Chartered  Bank  of  India  (^).  But,  as- 
suming that,  under  the  new  law,  the  right  of  set-off  exists  in 
this  case,  its  extent  has  to  be  considered.  It  ought,  at  least,  to 
be  limited  to  the  rent  due  at  the  date  of  the  deed,  and  not  ex- 
tended, as  it  is  by  the  decision  of  the  County  Court,  to  rent  ac- 
cruing afterwards ;  for  otherwise  enormous  sums  might  be  set 
off  for  the  supposed  value  of  existing  leases.  The  point  has 
already  arisen,  and  in  Ex  parte  Byderi^)  it  was  decided  that  the 
date  of  a  bankruptcy  deed  is  the  time  to  which  mutual  credit  is 
allowed.  Moreover,  the  form  of  the  decree  is  inconsistent  with 
the  frame  of  the  deed,  which  provides  for  an  equal  distribution 
of  the  estate  amongst  all  the  creditors :  Bailey  v.  Johnson  ('). 

Mr.  W.  Pearson^  for  the  respondent,  was  not  called  upon. 

Sir  E.  Malins,  V.C,  after  stating  the  facts,  continued :  The 
question  is,  whether  the  respondent  is  bound  to  take  a  dividend 
only  on  the  £50  recovered  in  his  action,  or  can  set  it  off  against 
the  £40  due  from  him  for  rent.  At  the  date  of  the  deed 
Qreetham  was  under  an  unascertained  liability  for  breach  of  the 
covenants  in  the  lease,  which  resulted  in  a  verdict  for  £50.  The 
action  merely  ascertained  the  amount  of  the  previously  existing 
liability.  If  the  case  were  under  the  old  law,  I  should  probably 
liave  concluded  that  there  was  no  right  of  set-off.  But  the  old 
decisions  rested  on  ijie  construction  which  the  courts  had  put 
upon  the  words  "  mutual  debts"  and  "  mutual  credits."  The 
construction  put  upon  those  words  produced  some  very  remark 
able  decisions,  but  none  more  so  than  that  in  the  case  o{  Bosev. 
Marty  in  which  it  was  held  that  a  fuller  was  not  entitled  to  de- 

(»)  2  B.  &  Bm  89.  ft  15  C.  B.  (N.  S.),  847. 

ft  8  C.  B..  887.  (')  1  Bing,  N.  C,  743. 

ft  8  Taunt.,  499.  (")  Law  Sep.,  6  Ch.,  413. 

ft  Law  Bep..  8  C.  P.,  444.  ft  Ibid.,  6  Ex.,  279. 
ft  Ibid.,  1  &.,  68. 
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tain  cloths,  deposited  by  a  bankrupt  before  his  bankruptcy  for  the 

Surpose  of  being  dressed,  for  his  general  balance  for  such  work 
one  by  him  for  the  bankrupt  previously  to  his  bankruptcy ;  for 
that  there  was  no  mutual  credit  under  the  statute  5  Geo.  2,  c.  30, 
s.  28.  Whether  the  doctrine  laid  down  in  that  case  would  now 
34]  ^^  *supported  to  its  full  extent,  may  well  be  doubted  since 
the  case  of  Gibson  y.  BeU  ('),  even  under  tne  more  restricted  words 
of  the  old  Bankruptcy  Acts.  But  if  that  were  so,  the  language 
of  the  act  of  1869  is  altered  from  that  of  the  previous  acts,  and 
made  more  comprehensive.  I  must  therefore  conclude  that  the 
right  of  set-off  given  by  the  previous  acts  was  considered  to  be 
too  restricted,  and  was  intended  to  be  enlarged.  [His  honor 
then  read  the  clause  as  it  stood  in  the  old  acts,  and  sect  89  of 
the  present  act,  and  continued :]  Here  there  was  no  mutual  debt, 
because  the  amount  of  the  liability  was  unascertained  at  the 
date  of  the  deed.  There  was  hardly  a  mutual  credit,  but  there 
certainly  was  a  mutual  dealing  with  reference  to  the  house ;  and 
if  there  had  been  no  bankruptcy,  the  right  of  set-off  was  clear. 
On  one  side  rent  was  owing,  and  on  the  other  side  there  was  the 
amount  of  damages  in  the  action.  When  they  were  ascertained 
the  result  was,  that  there  was  a  balance  of  jClO  against  the  es- 
tate. At  the  date  of  the  deed  Greetham  was  really  liable  for 
£50,  only  no  one  then  knew  the  actual  amount.  But  when  it 
was  ascertained  it  became  at  once  a  debt,  and  that  was  the 
amount  really  due  at  the  date  of  the  deed.  "Now^  ought  there 
to  be  a  set-on  ?  It  is  common  justice,  looking  at  the  state  of 
things  at  the  date  of  the  deed,  that  these  transactions  should  be 
considered  in  the  light  of  mutual  dealings  between  the  parties. 
Then  the  question  is,  whether  the  act  of  1369  allows  unliqui- 
dated damages  to  be  set  off.  For  the  first  time  since  these 
clauses  have  appeared  in  Bankruptcy  Acts,  the  words  '^  mutual 
dealings"  occur  in  addition  to  the  words  "  mutual  credits  ;"and 
it  must  be  remarked  that  this  is  not  the  first  time  unliquidated 
damages  have  been  treated  as  subject  to  the  right  of  set-off,  be- 
cause the  precise  point  came  before  the  Common  Fleas  in  the 
case  of  Makeham  v.  Crow  jP).  That  was  under  the  Act  of  1862,  in 
which  the  right  of  set-off  was  given  in  difi*erent  language;  but 
the  question  was  precisely  the  same.  It  arose  upon  an  action 
by  the  assignees  of  a  bankrupt  for  the  price  of  certain  ma- 
chinery sold  and  delivered  by  the  bankrupt  to  the  defendant, 
and  the  defendant  pleaded  an  equitable  plea  of  set-off  for 
35j  unliauidated  damages  for  '^'non-performance  of  the  con- 
tract by  the  bankrupt.  It  was  suggested  in  argument  that  the 
application  was  ez  parte^  but  from  the  report  it  appears  that  a 
rule  had  been  previously  granted,  and  cause  was  then  shown 
against  it;  and  though  the  form  of  the  judgment  does  not  give 

O  1  Bing.,  N.  C,  748.  O  1«  C.  B.  (N.  S.),  847. 
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much  information  as  tb  the  grounds  on  which  the  court  arrived 
at  the  conclusion,  it  was  held  that  the  plea  was  good,  reserving, 
however,  to  the  plaintiffs  the  right  to  reply  and  demur.  There- 
fore, when  I  find  in  this  act  these  additional  words,  I  am  hound 
to  assume  that  they  were  intended  to  give  a  more  extended 
right  of  set-off  than  previously  existed ;  and  this  case  is  so  clearly 
one  of  mutual  dealings  that  I  must  consider  it  as  being  within 
the  scope  of  the  act. 

Then  the  appellants  raise  the  question,  whether  the  whole 
rent  is  to  be  set  off  on  the  principle  on  which  a  valuation  of  an 
annuity  is  made,  or  there  must  be  an  apportionment  to  the 
date  of  the  deed,  and  only  the  portion  previously  accruing  set 
off.  It  was  said  that  a  valuation  of  a  lease  would  in  many 
cases  cause  a  very  large  amount  to  be  set  off,  but  that  consider- 
ation does  not  apply  in  the  present  case,  where  the  tenancy 
might  easily  be  brought  to  an  end  by  notice.  The  question, 
however,  has  to  be  decided,  and  I  think  that  a  rule  may  be 
deduced  from  the  act  of  1869,  which  will  govern  this  point. 
By  sect.  31  of  the  act"  liability"  isdefined  asincluding"  any  obli- 
gation, or  possibility  of  an  obligation,  to  pay  money  or  money's 
worth  on  the  breach  of  any  express  or  implied  covenant,  contract, 
agreement,  or  undertaking,  whether  such  breach  does  or  does 
not  occur,  or  is  or  is  not  likely  to  occur,  or  capable  of  occurring, 
before  the  close  of  the  bankruptcy."  I  think  that  liability  for 
rent  is  within  that  definition.  My  impression,  therefore,  is, 
that  such  rent  as  became  due  before  the  time  which  is  analo- 
gous to  the  close  of  the  bankruptcy  —  that  is,  before  the  dis- 
tribution of  the  estate  under  the  provisions  of  the  deed  —  is  the 
subject  of  set-off.  The  appeal  will  consequently  be  dismissed 
with  costs ;  and  I  leave  it  to  the  County  Court  to  determine 
whether  the  costs  of  the  appellant  are  to  be  paid  out  of  the 
estate. 

Solicitors :  Messrs.  Paterson^  SiioWy  ^  Barney  ;  Messrs.  Gold  /• 
Sons. 

[Law  Reports,  15  Equity  Casee,  86.] 
V.C.B.  Nov.  7, 8, 1872. 

♦Parfitt  v.  Chambrb.  [36 

[1870  P.  166.] 

Ex  parte  D'Altetrac. 

PendUjf  —  Claim  under  an  Afoard —  Payment  ordered  to  be  made  as  a  PenaUy  — 
Whdher  recoverable  infuU^  or  to  ike  extent  only  of  eueh  Damagee  as  the  Court 
might  aseess. 

An  action  at  law  was  bj  consent  of  the  parties  referred,  and  the  arbitrator 
awarded  and  ordered  that  the  defendant  in  the  action  shoald  pay  to  the  plaintiff 
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in  the  action  an  annuity  of  £1200  a  year  for  life,  ai^d  that, "  in  order  to  Becnre 
the  annuity,"  the  defendant  should,  within  two  months,  purchase  and  convey  to 
trustees,  on  behalf  of  the  plaintiff,  a  government  annuity  of  £1200  a  year,  and 
that  if  for  any  reason  the  annuity  should  not  have  been  legally  secured  before 
the  last  day  of  the  second  month  from  the  date  of  the  award,  then,  in  addition  to 
the  annuity,  a  further  sum  of  £100  should  become  due  and  payable  by  the  de- 
fendant to  the  plaintiff  on  the  last  day  of  the  second  month,  and  a  like  sum  of 
£100  on  the  last  dav  of  each  successive  month,  until  such  annuity  should  be 
legallv  secured ;  and  the  award  added :  **  These  monthly  payments  are  to  be 
considered  as  additional  to  the  payments  due  in  respect  of  the  annuity,  and  as  a 
penalty  for  delay  in  the  legal  settlement  of  the  same." 

.  No  annuity,  as  directed  by  the  award,  having  even  been  purchased ;  the  plaint- 
iff having  been  adjudicated  a  bankrupt ;  the  defendant  having  died ;  and  the 
£1200  a  year  and  £100  a  month  having  been  regularly  paid  to  the  pUdntiff  and 
her  assignees  up  to  the  defendant's  death,  but  not  since ;  upon  claim  by  the 
assignees  to  prove  against  the  defendant's  estate  for  the  payments  due  in  respect 
of  the  annuity,  and  of  the  monthly  payments  accrued  due  since  his  death : 

Held,  that  the  £100  a  month,  though  called  a  penalty,  was  ncft  to  be  regarded 
strictly  as  such ;  and  that  the  assignees  were  entitled  to  prove  for  the  arrears 
both  of  the  annuity  and  the  £100  a  month. 

Adjourned  Summons.  On  the  20th  of  Septemher,  1866,  an 
action  was  commenced  hy  Jania  Maria  Coantess  D'Alteyrac 
against  the  late  Lord  Willloughby  d'Eresby,  for  the  conversion 
and  detention  of  certain  plate,  furniture,  and  effects;  and  on 
the  3d  of  February,  1868,  by  agreement  between  the  parties, 
the  action  was  referred.  On  the  4th  of  April,  1868,  the  arbi- 
trator made  his  award,  whereby,  (after  a  preliminary  state- 
ment of  the  grounds  on  which  be  had  decided)  he  awarded 
(amongst  other  things)  that  Lord  IfVilloughby  should  pay  to 
the  countess  an  annuity  of  £1200  for  the  term  of  her  life,  the 
37]  annuity  to  date  from  the  1st  of  April,  *1868,  and  to  be 
payable  b^  half-yearly  payments;  and  ordered  the  same  accord- 
ingl}'.  He  further  awarded  that,  '^  in  order  to  secure  the  said 
annuity"  to  the  countess.  Lord  Willoughby  should,  within  two 
months  from  the  date  of  the  award,  purchase  from  the  commis- 
sioners for  the  reduction  of  the  national  debt  an  annuity  of 
£1200  a  year  for  life  of  the  countess,  and  should  convey  the 
same  to  trustees  on  her  behalf,  named  in  a  deed  thereto  annexed ; 
and  ordered  accordingly.  He  further  awarded  that  "  if  for  any 
reason  the  said  annuibr  shall  not  have  been  legally  secured,  as 
herein  directed,"  by  Lord  Willoughby  before  the  last  day  of 
June,  1868,  then,  in  addition  to  the  annuity,  a  further  sum  of 
£100  "  shall  become  due  and  payable  by  "  Lord  Willoughby  to 
the  countess  upon  the  same  last  day  of  June,  1868,  and  a  further 
sum  of  £100  on  the  last  day  of  each  successive  month,  <^  until  such 
annuity  shall  be  legally  secured ;  "  and  he  ordered  payment  of 
the  same  accordin^y.  The  award  then  proceeded  thus :  "  These 
monthly  payments  are  to  be  considered  as  additional  to  the  pay* 
ments  due  in  respect  of  the  annuity,  and  as  a  penalty  for  delay 
in  the  legal  settlement  of  the  same ;  but  are  not  to  prejudice  the 
right  of  the  countess  to  enforce  the  securing  of  the  annuity  by. 
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other  means.  No  purchase  of  any  government  annuity  as  or- 
dered by  the  above  award,  was  ever  made. 

In  April,  1869,  Madame  D'Alteyrac  was  adjudicated  a  bank- 
rupt. 

In  August,  1870,  Lord  Willoughby  died.  Up  to  this  date 
half-yearly  payments  in  respect  of  the  annuity  of  £1200,  and 
monthly  payments  of  £100,  had  been  regularly  made  to  Madame 
D'Alteyrac  and  her  assignees ;  but  no  such  payment  had  been 
made  since. 

In  September,  1870,  the  present  suit  was  instituted  by  a  cre- 
ditor, for  the  administration  of  Lord  Willoughby's  estate ;  a 
decree  was  made  in  the  November  following;  and  in  March, 
1871,  a  claim  was  brought  into  chambers  by  the  assiffuees  in 
bankruptcy.  The  claim  now  made  at  the  bar  on  behalf  of  the 
assignees  was  for  two  sums,  viz.,  £600,  being  the  half-year's 
payment  of  the  annuity  which  fell  due  on  the  1st  of  October, 
1870;  and  £700  being  an  aggregate  of  seven  monthly  payments 
due  respectively  *on  the  last  days  of  every^  month  from  [38 
August,  1870,  to  February,  1871.  The  claim  was  resisted  on 
two  grounds,  one  a  question  of  fact,  whether  or  not  the  countess 
had  refused  to  furnish  such  evidence  as  to  her  age  as  was  ne- 
cessary to  render  possible  the  purchase  of  the  annuity;  the  other, 
a  question  of  law,  as  to  whether  the  monthly  payments  of  £100 
were  to  be  regarded  in  the  light  of  liquidated  damages,  or  of  a 
penalty  only.  The  view  taken  bjjr  the  court  on  the  former  ques- 
tion will  be  found  stated  in  the  judgment. 

Mr.  AmphleUj  Q.C.,  and  Mr.  Crossley^  for  the  assignees  :  The 
true  construction  of  the  award  is,  that  these  monthly  paymetits 
were  intended  as  a  compensation  for  the  countess  in  case  the 
testator  should  fail  to  fulfil  his  obli^tions  under  the  award.  It 
was  thought  that,  if  the  testator  omitted  to  purchase  the  annuity 
and  convey  it  to  the  trustees,  the  countess  having,  instead  of 
realized  property,  only  the  personal  security  of  a  tenant  for  life, 
would  suflfer  damages  to  an  extent  beyond  what  any  jury  would 
be  willing  to  assess.  The  event  has  happened  that  the  testator 
did  omit  to  purchase  and  legally  secure  the  annuity ;  and  it  is 
impossible  now  to  estimate  how  much  the  estate  of  the  countess 
has  suffered  from  the  omission.  To  meet  this  difficulty,  the 
amount  of  damages,  namely,  £100  a  month,  is  fixed  by  the 
award,  i.e.,  by  agreement  between  the  parties  themselves :  Rolfe 
V.  Peterson  (*)  and  other  cases  in  the  argument  in  Sloman  v. 
Walter  (*).  The  award  is,  in  fact,  a  contract  in  the  alternative  — 
either  to  purchase  and  settle  an  annuity,  or  to  pay  an  annuity, 
plus  £100  a  month,  until  purchase  and  settlement.  The  case 
of  JRolfe^Y.  Peterson  also  shows  that  the  occurrence  of  the  word 

O  2  Bro.  P.  C,  436.  O  1  Bro.  C.  C,  418. 
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''  penalty  "  will  not  make  an  engagement  to  pay  a  penalty  in  the 
strict  sense  of  the  word,  where  the  meaning  of  the  parties  evi- 
dently was  to  fix  a  sum  in  damages.  [They  also  cited  and  com- 
mented on  Chitty  on  Contracts  r).'] 

Mr.  Higgins^  Q.C.,  and  Mr.  Gardiner^  for  the  plaintiff:  The 
award  is  not  binding  on  the  coart  by  reason  of  discrepancies 
39]  *between  the  award  itself  and  the  introductory  matter. 
Where  an  arbitrator  assigns  motives  and  explains  the  grounds 
of  his  decision,  the  court,  if  it  finds  inconsistencies,  can  go  be- 
hind the  award  without  bill  filed. 

Mr.  Kay  J  Q.C.,  and  Mr.  Simmons^  for  the  defendant,  the  exe- 
cutor :  This  award  comes  within  the  well-settled  rule,  that  where 
a  sum  is  ordered  to  be  paid  by  way  of  penalty,  this  court  will 
relieve  against  it,  to  the  extent  of  everything  bevond  actual 
damage  incurred :  Chitty  on  Contracts  (').  Here  the  intention 
of  the  arbitrator  was  to  secure  the  payment  of  an  annuity  of 
£1200  a  year.  He  expressly  declares  that  the  additional  pav- 
ments  are  to  be  regarded  as  a  penalty  for  "  delay."  The  only 
case  in  which  it  is  said  that  a  payment  described  as  a  penalty 
shall  not  be  dealt  with  as  such,  is  that  of  breaking  up  pasture 
lands  in  breach  of  covenant  in  an  agricultural  lease.  More- 
over the  default  of  the  plaintift^in  the  action  to  furnish  the  neces- 
sary information  has  excused  the  payment  of  the  penalty :  Bry- 
ant V.  Beaiiie  (').  [The  Vice  Chancellor  :  To  what  do  you  say 
the  claim  of  the  assignees  should  bo  limited  ?]  Mr.  Kay :  To  a 
claim  for  the  price  of  a  government  annuity  of  £1200  a  year, 
and  for  such  damages,  if  any,  as  the  court  shall  think  nt  to 
award  for  the  delay  in  the  purchase  of  the  annuity. 

Sir  James  Bacon,  Y.C.  :  I  think  the  case  is  sufficiently  clear 
to  make  it  unnecessary  for  me  to  call  upon  Mr.  Amphlett  for 
a  reply.  The  award  is  in  very  plain  terms,  and  although  the 
word  '^  penalty"  occurs,  that  cannot  be  treated  as  creating  a 
penalty  in  the  strict  sense  of  the  word,  but  it  must  be  taken  in 
the  sense  in  which  it  is  used,  consistently  with  all  the  other  pro- 
visions of  the  award.  JS'or  can  I  go  into  anv  inquiry  as  to  what 
were  the  motives  of  the  arbitrator,  or  what  he  intended,  further 
40]  than  to  observe  that,  *as  I  read  the  terms  of  the  award, 
they  are  plainly  referable  to  the  circumstances  which  have  been 
mentioned  in  the  course  of  the  argument.  The  object  of  the 
award  was  to  provide,  b^'  a  secured  annuity,  £1200  a  year  for 
this  lady.  With  that  view  the  arbitrator  directs,  orders,  and 
awards,  that  the  testator  shall  purchase  such  an  annuity ;  and 
then,  in  order  not  to  leave  the  claimant  without  present  provi- 
sion, but  to  provide,  although  not  in  words,  yet  in  substance, 
for  that  which  might  happen,  and  which  has  happened,  namely, 

0)  Ed.  1871,  p.  82d.  O  P«ge0  819-821.  (*)  5  SqoU,  751. 
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delay  and  default  on  the  part  of  the  testator  in  procuring  the 
annuity  —  a  present  payment  of  £100  a  month  is  directed  to 
be  made.  Whenever  the  testator  thought  fit,  he  might  have  re- 
lieved himself  from  the  obligation  of  that  payment  by  perform- 
ing the  other  branch  of  the  award,  namely,  the  purchase  of  a 
government  annuity.  Nothing  can  be  clearer  and  plainer. 
**  Penalty"  it  is,  but  penalty  in  order  to  secure  the  performance 
of  the  other  branch  of  the  award,  with  perfect  power  and  liberty 
for  the  person  upon  whom  the  burden  is  cast  to  relieve  himself 
from  that  penalty  or  additional  payment  whenever  he  shall  think 
fit.  That  IS  not  a  penalty  which  courts  of  common  law  or  courts 
of  equity  can  allow«to  be  relinquished  or  satisfied,  except  upon 
the  terms  of  performing  that  very  thing  which  the  introduction 
of  the  "  penalty"  (I  call  it  by  that  name  since  that  has  been  pre- 
ferred by  the  opponents  to  this  claim)  imposes  in  order  to  ef- 
fectuate it.  Is  there  a  trace  of  Lord  W  illoughby  d'Eresby  ever 
in  his  life  having  applied  to  the  government  commissioners  for 
the  reduction  of  the  national  debt  ?  or  any  proof  that,  then  or 
now,  there  ever  was  or  is  any  intention  whatever  of  performing 
the  award  upon  the  second  branch,  that  is,  of  providing  a  se- 
cured annuity  —  one  that  shall  not  depend  upon  personal  obli- 
gation, but  a  secured  annuitv  —  for  the  term  of  this  lady's  life? 
It  was  said  by  Mr.  Kay  in  bis  argument,  and  it  was  also  urged 
by  Mr.  Higgins,  that  since  there  was  something  incumbent 
upon  this  lady  to  do,  and  as  she  had  not  done  that  thing,  there- 
fore she  cannot  complain.  In  my  opinion  that  is  merely  in- 
verting the  rights  of  the  case.  No  doubt  there  is  something  for 
her  to  do.  If  the  testator,  or  those  who  now  represent  him,  had 
gone  to  the  government  oflice  and  bargained  for  the  terms  of 
an  annuity,  there  *being  no  doubt  about  the  indentity  of  [41 
the  person  who  is  to  receive  the  annuity,  and  no  reasonable 
doubt  about  her  age,  since  it  appears  the  testator  bad  in  his 

Eosession  a  certificate  showing  what  her  age  was,  and  there 
ad  turned  out  to  be  an  inaccuracy  in  the  register,  that  inac- 
curacy might  have  been  removed  by  other  evidence.  If  they 
had  gone  to  the  government  ofiice,  and  bargained  for  the  price 
of  the  annuity,  and  all  that  remained  had  been  to  comply  with 
the  requisitions  of  the  statute,  or  any  other  regulations  which 
the  government  commissioners  may  have  established,  their 
next  step  would  have  been  to  say  to  the  claimant,  "  Now  you 
must  help  us  with  this  evidence ;  we  have  to  prove  that  you 
were  born  at  the  time  mentioned,  and  you  must  tell  us  how  we 
can  clear  up  the  difficulty  and  inaccuracy  contained  in  the 
baptismal  certificate,  which  can  be  done  by  a  declaration,  or 
upon  any  other  proper  evidence."  No  such  thing  has  ever  been 
done  in  any  step  in  the  cause.  The  claimant,  on  her  part^ 
5  Eng.  Be?.]  89 
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says,  "  Whenever  you  are  ready,  whenever  you  have  got  the 
contract  for  the  purchase  of  the  annuity,  I  will  do  all  that  is 
incumbent  upon  ine."  Mr.  Kay  has  endeavored,  by  referring 
to  the  case  of  Biyant  v.  Beattie  (*),  which  he  thought  had  some 
analogy  to  this,  to  show  that  there  has  been  some  default  on 
the  part  of  tlie  claimant;  and  that,  by  reason  of  that  default, 
the  promissor  is  absolved  from  the  performance  of  his  engage- 
ment, I  find  no  trace  of  any  such  thing  in  point  of  fact  I 
see  no  reason  why  now  the  government  annuity  cannot  be  pur- 
chased. I  know  nothing  about  the  condition  of  the  estate.  If 
it  cannot  be  purchased,  then  there  must  be  a  claim  for  the 
damage  which  has  been  sustained,  and  whi«h  may  be  hereafter 
sustained,  by  reason  of  the  government  annuity  not  having 
been  bought,  and  of  there  being  no  security  for  the  payment 
of  that  amount.  Then  the  other  sum  of  £100  a  month  becomes 
payable  by  the  very  contract  between  the  parties ;  and  I  adopt 
no  violence  of  expression  when  I  say  "  contract,"  for  the  award 
amounts  to  a  contract  between  the  parties,  I  find  in  the  cor- 
respondence what  I  cannot  help  thinking  is  the  real  state  of  the 
case.  It  is  discovered,  from  the  certificate  coming  from 
Guienne,  that  there  is  a  mistake  in  the  names  of  some  of  he 
42]  *persons  mentioned  in  the  register.  That  is  a  difficulty 
which  the  respondents  in  this  case  say  must  be  removed  by  the 
claimant.  I  do  not  think  so  at  all.  I  think  the  claimant  must 
do  everything  incumbent  upon  her  for  the  performance  of  the 
undertaking;  but  I  do  not  think  that  she  is  obliged  to  do  any 
more.  "Whatever  she  may  be  obliged  to  do,  she  cannot  be  re- 
quired to  doit  until  something  plain  and  definite  is  tendered  to 
her,  the  non-performance  of  which  can  be  imputed  to  her  as 
a  fault.  The  objection  seenis  to  me  to  rest  entirelv,  as  I  have 
said,  upon  an  ingenious  notion,  which  has  nothing  but  its  inge- 
nuity to  recommend  it,  that  by  reason  of  these  defects  in  the 
evidence  the  claimant  is  in  such  a  position  as  that  she  is  to  be 
held  at  the  stafifs  end,  and  that  her  just  demands  shall  be  de- 
feated if  possible,  or  at  all  events  postponed. 

I  think  that  the  award  is  a  perfectly  clear  award.  I  think 
that  the  claimant  is  entitled  to  the  £1200  a  year  awarded  to  be 
paid  to  her  by  means  of  a  government  annuity,  and  to  the  pay- 
ment of  £100  per  month  until  that  is  purchased,  and  no  long'er. 
After  that  all  notion  of  penalty  will  cease.  What  is  it  the 
assignees  precisely  claim  for  ? 

Mr.  Arnphlett :  We  claim  for  the  £600  and  the  £700  as  pre- 
sent debts.  We  also  claim  future  payments  of  the  £1200  a 
veur,  and  of  the  £100  a  month  until  the  annuitv  shall  be  secured. 
\Ve  make  no  claim  now  for  a  capital  sum ;  it  the  estate  should 

05  Scott,  751. 
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be  insolvent,  we  may  have  to  prove  for  the  value  of  the  annuity 
as  a  capital  sum;  but  the  court  will  not  deal  with  that  now. 
The  future^  payments  will  be  dealt  with  in  the  same  way  as 
other  annuities  ai*e  dealt  with. 

The  Vice  Chancellor  assented. 

The  costs  of  all  parties,  those  of  the  executor  as  between 
solicitor  and  client,  were  ordered  to  be  paid  out  of  the  estate. 

Solicitors  for  the  claimant:  Messrs.  Bailey  ^  Child. 
Solicitors  for  the  plaintiff:  Messrs.  Lurrdey  ^  LurnUy. 
Solicitors  for  the  defendant :  Messrs.  TraverS'Smiih  ^  Co. 


[Law  Reports,  15  Equity  Cases,  46.] 
V.C.  B.  Not.  14, 1872. 

*In  re  United  Merthtr  Collieries  Company.         [46 

Adjoining  Coal  Mines —  Trenpasi — Mecuure  of  Damages  for  GoaU  wrongfully 

taken, — Mode  of  taking  Account. 

Where  coal  has  been  wroniiffallr  taken  by  working  into  the  mine  of  an  ad- 
joining owner,  the  treapaaser  (in  -the  abeence  of  any  aaggeation  of  fraud)  will 
be  treated  as  the  purchaser  at  the  pit's  mouth,  and  must  pay  the  market  value 
of  tlie  coal  at  the  pit's  mouth,  less  tne  actual  disbursements  (not  including  any 
profit  or  trade  allowances)  for  severing  and  bringing  it  to  bank,  so  as  to  place 
the  owner  in  the  same  position  as  if  he  had  himself  severed  and  raised  the  coal. 

In  this  case  an  order  was  made  on  the  19th  of  December. 
1871,  upon  the  application  of  the  Powell  Duffiyn  Steam  Coal 
Company,  allowing  their  claim  against  the  United  Merthyr 
Collieries  Company  in  liquidation  "  for  such  an  amount  asis 
equal  to  the  value,  according  to  the  average  price  of  steam  conl 
from  the  Abergwawer  pit  in  1864  and  1865,  at  the  pit's  mouth, 
of  16,932  tons  of  coal,  after  deducting  therefrom  the  actual  cost 
of  severing  the  said  16,932  tons  of  coal,  and  the  actual  cost  of 
carrying  the  same  to  the  pit's  mouth,  such  deductions  to  be 
settled  by  the  judge  in  case  the  parties  differ.'* 

The  coal  in  question  had  been  wrongfully  taken  by  the  United 
Merthyr  Company  from  the  adjoining  colliery  of  the  Powell 
Duffryn  Company  by  working  beyond  their  boundary.  When 
the  matter  came  on  in  December,  1871,  upon  the  claim  of  the 
Powell  Duftryn  Company,  as  creditors  under  the  winding  up  of 
the  United  Merthyr  Company,  for  the  value  of  the  coal  taken 
from  within  their  boundary,  bis  honor  was  of  opinion  that  the 
case  of  trespass  was  clearly  proved  against  the  United  Merthyr 
Collieries  Company,  but  that  as  there  was  no  suggestion  of 
fraud  it  was  a  case  for  the  application  of  the  more  lenient  rale, 
and  accordingly  that  they  must  pay  the  value  of  16,932  tons  of 
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coal  at  the  pit's  mouth,  deducting  the  cost  of  severance  and  the 
47]  cost  of  carrying^  to  the  pit's  mouth  ('),  *When  the  matter 
was  before  him  in  chambers,  the  chief  clerk  decided  that,  under 
the  order,  the  United  Merthyr  Company  were  not  entitled  to 
any  deductions  beyond  the  bare  expenses  of  severing,  banking, 
and  raising  up,  taking  the  words  in  their  literal  sense.  The 
liquidators  of  the  United  Merthyr  Company  now  moved  that 
the  chief  clerk  might  be  directed,  in  proceeding  on  the  order  of 
the  17th  of  December,  1871,  and  in  ascertaining  the  actual  cost 
of  severing  the  16,932  tons  of  coal,  and  the  actual  cost  of  carry- 
ing the  same  to  the  pit's  mouth,  to  include  all  the  working  ex- 
penses incurred  by  the  tfnited  Merthyr  Company  in  bringing 
the  coal  to  bank,  including  therein  not  only  the  money  paid  for 
cutting,  banking,  and  raising  the  said  coal,  but  also  the  wages, 
cost  of  wear  and  tear,  and  consumption  of  material  and  stores, 
48]  without  which  *the  coal  could  not  have  been  brought  to 
the  pit's  mouth,  but  not  including  any  proportion  of  the  ex- 
pense of  sinking  the  shaft,  or  any  other  capital  expenditure,  or 
any  interest  on  capital  expenditure. 

Mr.  Eddis^  Q.  G.,  and  Mr.  A,  Dizon^  in  support  of  the  mo- 
tion :  The  question  is,  what  costs  and  expenses  are  attributable 

(')  Sm  James  Bacon,  V.C.  :  In  cases  is  doinpf  no  wrong  that  I  can  see  to 

of  fraud,  of  course,  there  can  be  no  the  claimant;  but  I  repeat  that  if  there 

doubt.     In  cases    even  partaking  of  was  the    slighest  color   of    fraud,  or 

fraud  there  can  be  no  doubt.    I  am  anything  like  unfair  dealing   in  the 

not  quite  sure  that  I  understand  what  matter,  I  should  be  disposed,  notwith- 

is  meant  by   the  learned  judge  who  standing  the  authorities  I  have  referred 

uses  that  word  '*  negligence "    (Baron  to,  to  hold  that  the  case  came  within 

Parke  in  Wood  v.  Moretcood  8  Q.  B.,  the  rule  which  enables  the  court  to  fix 

440,  n.),  nor  to  what  extent  that  maj  be  the  largest  amount  of  compensation, 

carried;    but  what  weighs    with    me  I  regret  that  there  is  not  a  plainer 

in  this  case  is,  that  I  find  in  the  lord  rule  upon  the  subject.    It  ought  not 

chancellor's  observations  {Jegon  v.  Ft-  to  be  left  to  the  judgment  of  individual 

vian.  Law  Rep.,  6  Ch.,  742)  a  strong  judges  as  to  what  is  the  rule  to  be  ap- 

dispoeition  to  apply  what  he  calls  the  plied  to  trespasses  of  this  kind.    Still, 

mUder  rule  of  law  whenever  it  can  as  I  find  the  law  in  a  certain  state  of 

possibly  be  done.     Here  there  is  no  confusion,  and  the  more  mitigated  rule 

suggestion  of  fraud  that  I  can  attend  to.  having  been  greatly  favored,  not  on! v 

There  has  been  no  evidence  relating  by  tl>o  observations  of  the  lord  chancel- 
to  it,  and  it  roav  have  been  a  mere  lor,  but  in  the  other  case  ( Wood  v. 
mistake.  But  what  also  weighs  with  Morewood  8  Q.  B.,  440,  n.),  decided  by 
me  greatly  is  this.  The  claimants  are  the  late  Mr.  Baron  Parke,  I  think  that 
themselves  owners  of  mines.  They  the  cost  of  merely  severing — ^the  actual 
seek  their  profit  by  severing  the  coal  disbursement — must  be  deducted  from 
in  the  mine  and  bringing  it  to  the  sur-  the  sum  which  the  claimants  are  en- 
face  and  then  selling  it.  If  they  had  titled  to.  They  could  not  have  had  the 
been  undisturbed  in  the  possession  of  gain  which  they  proposed  to  themselves 
which  they  now  complain  they  must  unless  they  had  undergone  that  ex- 
have  incurred  an  expense  in  severing  pense.  They  get  the  value  of  their 
the  coal  before  they  could  have  made  a  property  with  a  deduction  for  that 
profit  The  mere  disbursement,  then,  which,  if  the  trespass  had  not  been  com- 
whlch  has  been  made  by  the  United  mitted,  they  would  have  had  to  bear. 
Merthyr  Company  in  severing  the  coal 
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to  the  severance  and  bringing  of  the  coal  to  the  pit's  mouth. 
In  the  absence  of  fraud  or  negligence  on  the  part  of  the  tres- 
passer, he  has  been  treated  as  if  he  had  been  the  purchaser  of 
the  coal  at  the  pit's  mouth,  and  from  the  purchase  money  paya- 
ble to  the  owner  as  compensation  will  be  deducted  all  fair  and 
just  allowances  in  respect  of  the  cost  of  getting  and  raising 
such  coal :  Powell  v.  Aiken  P) ;  Wood  v.  Morewood  (*) ;  Morgan 
V.  Powell  (') ;  Hilton  v.  W<x>as  (*) ;  Jegon  v.  Vivian  (*) ;  in  which 
cases  the  more  lenient  form  of  account  was  directed  in  place  of 
the  stricter  form  i — giving  no  allowance  for  getting  the  coal  — 
adopted  in  Phillips  v.  Hornfray  (^) ;  Llynvi  Covipany  v.  Brogden  (^) ; 
Martin  v.  Porter  (*).  All  we  want  is,  that  in  working  out  the 
order  the  chief  clerk  shall  make  us  all  just  allowances  for  our 
charges  and  expenses  on  account  of  severance,  and  also  on  ac- 
count of  carriage  to  the  pit's  mouth. 

Mr.  Kay^  Q.C.,  Mr.  Charles  Holly  and  Mr.  Bidder^  for  the 
Powell  Dutfryn  Company,  were  not  called  on. 

Sir  ^ames  Bacon,  V.  C.  :  I  have  not  the  slightest  intention 
of  interfering  with  or  departing  from  the  decisions  which  have 
been  mentioned  to  me,  especially  in  the  more  recent  cases,  be- 
cause, as  I  recollect,  there  was  want  oif  exact  agreement  between 
some  of  the  common  law  cases  and  some  of  those  which  had 
formerly  been  decided  in  this  court.  I  take  the  difference  now 
to  be  entirely  removed  and  the  rule  to  be  clearly  and  plainly 
established,  and  so  understanding,  I  made  the  order  in  this 
case.  The  words  which  are  supposed  to  have  been  used  a  e 
*"  actual  cost  and  expenses  "  —  the  word  that  has  been  read  [4.9 
from  the  short-hand  notes  is  "  disbureements."  In  my  opinion 
there  is  not  the  slightest  doubt  about  the  meaning  of  either  of 
those  expressions.  It  is  said  that  the  trespasser  must  be  treated 
as  if  he  had  been  the  purchaser.  Now  that  must  be  taken  with 
a  certain  qualification.  It  is  a  useful  illustration  of  what  the 
court  meant  to  decide  in  the  particular  case  where  that  expres- 
sion is  to  be  found ;  but  the  principle  of  the  decision  is  that  the 
plaintiff,  although  he  has  suffered  a  wrong,  shall  not  have  any 
more  than  he  would  have  had  if  that  wrong  had  not  been  com- 
mitted. That  I  take  to  be  the  clear  and  plain  principle.  If  he 
had  himself  severed  the  coal,  he  could  only  have  done  so  by 
means  of  disbursements.  If  he  had  brought  it  to  the  pit's  mouth 
when  severed,  he  could  only  have  done  so  by  means  of  disburse- 
ments. If  he  himself  had  severed  and  brought  the  coal  to  the 
pit's  mouth,  whatever  the  value  of  it  might  then  be  would  have 

0)  4  K.  &  J.,  843.  (»)  Taw  Rep.,  6  Ch.,  743. 

(*)  8  Q.  B..  440,  n.  (•)  Ibid..  770. 

(■)  Ibid.,  278.  (')  Ibid.,  11  Eq.,  188. 

(•)  Law  Rep.,  4  Eq.,  433.  (")  5  M.  &  W.,  851. 
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to  be  deducted,  because  he  would  have  borne  the  expenses  on 
both  these  heads,  which  would  have  been  actual  disbursements, 
not  profit;  nor  do  "just  allowances"  mean  profit;  but  if  I  were 
to  change  the  words  of  the  order,  I  might  leave  it  doubtful,  or 
might  open  up  some  ground  for  argument,  as  to  what  is  meant 
by  "just  allowanceB."    The  order  has  been  settled,  not  without 
the  knowledge  of  both  parties,  and  when  I  am  asked  to  interpret 
tlie  words  or  it,  I  have  the  means  of  doing  so  distinctly  by  re- 
ference to  the  shorthand  notes  in  which  the  word  *'  disburse- 
ments "  occurs.   There  can  be  no  doubt  as  to  what  "  the  actual 
cost"  means.     The  trespasser  is  not  to  charge  as  if  somebody 
else  had  employed  him  to  sever.    If  he  had  paid  a  certain  sum 
to  his  workmen,  and  by  the  custom  of  the  trade  was  entitled 
to  charge  a  certain  other  sum,  he  is  not  to  have  the  larger  sum. 
The  plaintiff  is  to  be  put  in  the  same  situation  as  he  would  have 
been  in,  neither  better  nor  worse,  if  he  himself  had  severed  the 
coal  and  brought  it  to  the  pit's  month.     That  must  have  been 
done,  and  could  only  have  been  done  by  means  of  disburse- 
ments, not  by  any  profit,  not  by  any  allowance  in  the  trade,  not 
by  any  artificial  mode  of  guessmg  at  it;  but  the  books  he  mnst 
have  kept  would  show  how  mach  money  he  spent  in  severing 
the  coal,  and  how  much  money  he  spent  in  bringing  it  to  the 
pit's  mouth.    My  opinion  is  that  the  matter  is  perfectly  clear, 
50]  and  that  I  could  not  usefully  or  properly  alter  any  one  part 
of  tne  order.    Now  I  see  no  difficulty  in  working  out  the  order, 
■*"'  -    the  chief  clerk  has  taken  the  account,  if  he  takes  it  rightly, 
is  an  end  of  it.     If  be  takes  it  wrongly,  and  does  not 
that  which  ia  just,  the  persons  who  have  a  right  to  corn- 
may  then  complain.     At  present  I  cannot  interfere  in  the 
at  degree,  although  I  do  not  hesitate  to  say  now  (notwitti- 
ng  wnat  has  been  said  by  Mr.  Eddis)  what  I  meant  by  the 
lent  I  then  pronounced,  and  what,  in  my  opinion  is  the 
ng  of  the  words  used  in  the  order, 
honor  added  that  he  had  no  reason  to  doubt  that  the 
yr  Company,  in  the  course  of  their  working  the  mine, 
>ooks  of  account,  wages  books,  and  other  booKs ;  and  any 
1  looking  into  those  books  could  extract  from  thent  every 
ig  which  had  been  spent  (it  was  disbursement  that  he  was 
ing  of)  in  working  the  coal.     What  was  spent  in  bring- 
to  the  pit's  mouth,  wages  or  whatever  else  it  was,  could 
:  same  process  be  ascertained.    He  was  satisfied  that  upon 
pte  and  in  fact  there  could  be  no  difficulty  in  ascertaining 
the  plaintiff  would  have  had  to  pay  out  of  his  pocket  if 
1  severed  the  coal  aud  brought  it  to  the  pit's  mouth,  and 
QQOURt,  whatever  it  was,  the  Merthyr  Company  had  a  righv 
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to  have  deducted  from  the  value  of  the  coal  at  the  pit's  mouth  for 
which  the  company  were  made  answerable  to  the  plaiutiff  (*). 

Solicitors :  Messrs.    Tatham^   Curling^  Wcdls  <f  Pym ;  Messrs. 
Williamson,  Hill  ^  Co. 


[Law  Reports,  15  Eqaity  Cases,  55.] 
V.C.W.  Nov.  18, 1872. 

♦Stock  v..McAvot.  [55 

[1870  S.  128.] 

AdtancemerU  —  Raervation  of  Interest  hy  Donor — Rebuttal  of  Presumption  — 

Purchase  by  a  Father  of  Copyholds,  (^) 

A  father  purchased  a  copyhold  cottage  in  the  name  of  his  son.  Shortly  after 
the  purchase  the  father  served  notice  to  quit  on  an  occupying  tenant,  but  after- 
wards allowed  her  to  remain  at  an  increased  rent,  and  during  his  life  received 
the  rents  and  paid  the  outgoings : 

HM  (notwithstanding  evidence  of  declarations  that  the  cottage  was  the  son's 
after  his  father's  death),  that  the  purchase  was  not  an  advancement. 

On  the  9th  of  November,  1860,  Philip  McAvoy,  the  testator, 
purchased  with  his  own  moneys  a  copyhold  cottage,  called  Kose 
Cottage,  near  Woodford  Bridge.  The  testator's  sou,  Thomas 
McAvoy,  was  by  his  direction  admitted  tenant  on  the  court 
roll,  but  the  father  paid  the  fine,  £15,  and  £2  ISs.  4d.  quit  I'ent. 
iLe  had  previously  been  living  at  Chigwell,  and  was  in  want  of 
a  residence.  He  shortly  afterwards  called  on  the  then  tenant 
of  the  cottage,  a  Mrs.  Sutton,  and  gave  her  notice  to  quit,  at 
which  she  *was  very  much  distressed.  A  few  days  after-  [56 
wards,  she  called  on  the  testator,  and  informed  him  she  was  un- 
able to  find  any  other  residence,  and  seemed  so  much  afiected 
ut  leaving  the  house,  that  the  testator  consented  to  allow  her  to 
remain  at  a  rent  of  £18  instead  of  £12,  which  she  had  previously 
paid.  The  testator  always  received  the  rents  and  applied  them 
to  his  own  use,  and  the  receipts  were  generally,  but  not  invari- 
ably, made  out  in  the  name  of  the  son.  The  testator  always 
paid  the  quit  rent  and  the  cost  of  the  repairs  of  the  cottage  out 
of  his  own  moneys,  and  always  treated  the  cottage  as  his  own 
property.  The  testator  died  on  the  2d  of  August,  having  by  his 
will  directed  his  wife  and  his  son  Thomas  McAvoy,  whom  he 
appointed  executrix  and  executor  of  his  will,  to  convert  into 
money  his  estate  (other  than  his  freehAld,  copyhold,  and  lease- 
hold estate),  and  to  invest  the  same,  and  to  pay  the  produce  of  the 
fund  and  of  his  real  estates  to  his  widow  for  life,  remainder  to 
his  son  for  life,  remainder  to  his  son's  wife  for  life,  and  then  to 
hold  the  same  on  trust  for  the  children  of  his  son  Philip.     The 

O  See  Moak's  Van  Santvoord's  Pleadings,  460. 
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will  was  duly  proved.  The  testator  died  in  1870,  and  a  bill  was 
afierwards  filed  to  adroiiiister  his  estate,  and  on  the  23d  of  Jul;, 
1870,  an  administration  decree  waa  made,  with  an  inquiry,  inter 
alia,  of  what  freehold,  copyhold,  and  leasehold  estate  the  testa- 
tor died  posaeased  of.  Shortly  after  the  hill  was  filed  Thomas, 
the  son,  died,  having  devised  his  real  estate  to  his  widow.  The 
chief  clerk,  by  his  certificate,  dated  the  5th  of  May,  1871,  found 
that  Eose  Cottage,  let  to  a  Mrs.  Sutton,  formed  part  of  the  tes- 
tator's estate;  but  added  a  note  that  it  was  claimed  by  the 
widow  of  the  son  Thomas,  who  was  the  devisee.  The  widow 
of  Thomas  took  out  a  summon^  to  vary  the  chief  clerk's  certifi- 
cate, and  the  matter  now  came  before  the  court  on  that  sum* 
mous,  and  on  further  consideration.  .  In  addition  to  the  facta 
above  stated,  there  waa  a  great  deal  of  evidence  as  to  the  decla- 
rations by  the  testator.  The  son's  widow  stated  that  she  had 
heard  testator  tell  his  son  that  lie  was  to  consider  Kose  Cottage 
his  own  on  testator's  death,  and  that  he,  testator,  had  bought  it 
for  him,  and  intended  it  for  the  son'a  benefit  after  testator's 
death  ;  that  the  son  was  admitted  tenant  to  save  the  expense 
of  a  fine  ;  that  she  well  recollected  testator,  two  or  three  days 
before  his  death,  saving  to  Thomas,  when  he  was  talking  of 
57]  *his  afliiira,  *'  there  is  that  Eose  Cottage,  my  hoy,  I  wish 
you  to  take  the  rent  of  that  directly:  no  one  can  dispute  your 
right  to  that."  The  testator's  widow  stated  that  the  son  Thomas 
was  admitted  tenant  to  save  the  expenses  of  a  fine,  as  he  would 
probably  outlive  his  father  and  mother.  On  one  occasion  she 
remembered  testator  saying,  "You  are  a  young  man  Tom,  and 
we  are  old;  sol  will  take  it  (the  cottage)  up  in  your  name, 
and  that  will  save  money  when  we  are  gone."  Several  other 
witnesses  gave  evidence  of  declarations  by  the  testator  that  ho 
had  purchased  the  cottage  for  his  son. 

Mr.  Oott,  for  the  summons  :  This  case  is  well  within  the  au- 
thorities.    In  Dyer  v.  Di/er  (')  copyholds  were  purchased  by 
the  father,  and  were  granted  by  the  lord  to  the  father,  his  wife 
and  a  younger  son,  in  succession.     The  father  paid  all  the  pur- 
chase money,  enjoyed  the  property  for  his  life,  and  tbenby  his  will 
devised  to  another  son.     The  devisees  of  the  father  filed  a  bill, 
alleging  that  there  was  a  resulting  trust  to  the  testator,  but  the 
court  held  that  the  transaction  was  advancement.     This  is 
almost  exactly  the  present  case.    It  is  impossible  to  suggest 
ftiiv  reason  why  the  son  should  have  been  admitted  tenant, 
for  his  own  benefit.    In  Finckv.  J'''i>icA  (')  Lord  Eidon 
at  Di/er  v.  Di/er  was  fully  considered,  and  was  intended 
ethe  law,  "and  that  the  principle  of  law  and  presumption 
>t  to  be  frittered  away  by  nice  refinements,"    Then  it  wa» 
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said  that,  the  father  having  received  the  rents,  the  presumed 
advancement  must  he  held  to  be  rebutted ;  but  that  was  not 
the  doctrine  of  this  court :  Taylor  v.  Taylor  (*).  So  in  Cfrey  v. 
Grrey  (*)  the  father  was  the  owner  of  the  money,  received  the 
profits  for  twenty  years,  granted  leases,  took  fines,  inclosed  and 
built  on  the  land,  gave  directions  for  selling  it,  treated  for  the 
8ale,*but  yet  it  was  held  an  advancement.  Murless  v.  Franklin  (") 
was  to  the  same  eflTect  On  these  authorities  it  is  clear  that 
Bose  Cottage  is  the  property  of  the  son's  devisee. 

*Mr.  W.  Pearson^  and  Mr.  Maidlow,  opposed  the  sum-  [58 
mons :  Either  this  is  an  advancement  or  it  is  not,  as  there  can 
be  no  intermediate  case.  If  it  is  not  an  advancement,  there 
must  be  a  resulting  trust  for  the  purchaser.  But  whatever 
might  be  the  ultimate  intention,  if  any  prior  interest  was  re- 
served for  the  life  of  the  purchaser,  it  is  not  an  advancement 
within  the  rule :  Dumper  v.  I)umpcr  (*) ;  Bone  v.  Pollard  (*) ; 
Williams  v.  Williams  (^.  The  only  admissible  evidence  must  be 
contemporaneous.  The  decisions  show  that  evidence  of  the 
purchaser's  intention  must  be  contemporaneous  with  the  pur- 
chase :  Murless  v.  Franklin  (*).  Here  all  the  admissible  evidence 
shows  that  the  intention  was  that  the  father  was  to  have  a  prior 
life  estate,  and  therefore  there  is  no  advancement.  Secondly, 
the  evidence  clearly  shows  that  in  this  case  the  testator  retained 
possession  so  ostensibly  as  to  get  rid  of  the  difficulty  to  be 
found  in  some  of  the  cases.  This  of  itself  shows  that  there  was 
no  advancement. 

Mr.  Oolty  in  reply:  Bone  v.  PoUard  is  no  authority  on  the 
question  of  advancement,  the  father,  in  that  case,  having  be- 
come incapable  of  superintending  his  business  (that  of  a  farmer), 
and  the  capital  was  consequently  transferred  into  the  daughters' 
names  jointly.  All  the  facts  negatived  the  idea  of  any  advance- 
ment. Williams  v.  Williams  is  really  an  authority  in  the  son's 
favor,  for  it  shows  that  the  receipt  of  rents  by  the  father  does 
not  rebut  the  presumed  advancement. 

Sir  John  Wickens,  V.C.  :  Where  a  father  purchases  pro- 
perty in  the  name  of  his  son,  without  making  any  formal  de- 
claration of  trust,  it  is  either  a  gift  to  his  son  absolutely  or  he 
is  a  trustee  for  his  father.  If  the  son  is  a  trustee  at  all,  he  is 
wholly  a  trustee ;  but  the  strong  presumption  of  law  is  that  he 
is  not  a  trustee  at  all ;  and  it  can  only  be  displaced  by  evidence. 
In  this  case  the  father  and  son  are  both  dead,  *and  the  [59 
admissible  evidence  consists  of  contemporaneous  statements 
and  acts,  and  of  subsequent  statements  of  either  of  them  against 

(>)  1  Atk„  386.  (♦)  8  Giffi,  538. 

O  2  Sw.,  694.  (•)  14  Beav.,  288. 

(•)  1  Sw.,  13.  (•)  82  Bear.,  870,  875. 
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the  interest  of  the  party  makiDg  them.  It  is  said  that  the  tak- 
ing  possession  by  the  father  at  the  time  of  the  purchase  is 
insufficient  in  general  to  rebut  the  presumption  ;  but  this  does 
not,  I  conceive,  apply  where  there  is  a  formal  and  unmistak- 
able act  of  taking  possession.  Suppose  a  man  bought  a  shop 
iu  bis  son'  s  name,  and  immediately  took  possession  and  put 
his  own  name  over  the  door,  that  would  be  an  ostensible  taking 
possession  sufficient  to  show  ownership  in  the  father  and  trus- 
teeship in  the  son.  In  this  case  the  father  called  ou  the  tenant, 
and  gave  notice  to  quit^  but  ultimately  allowed  her  to  remain. 
Perhaps  I  am  not  justified  in  treating  that  circumstance  as  a 
formal  and  unmistakable  act  of  taking  possession  by  the  father, 
sufficient  to  establish  that  he  purchased  for  himself.  But  it  is 
a  circumstance  of  great  weight,  and  looking  at  this  and  the  rest 
of  the  evidence,  I  am  of  opinion  that  the  chief  clerk  was  right 
in  finding  that  this  was  a  trust  apd  not  an  advancement.  There 
must  be  a  declaration  that  the  son  was  a  trustee  for  the  father. 
The  costs  of  the  summons  to  be^costs  in  the  cause.(^) 

Solicitors  for  the  plaintiff:  Messrs.  MorriSy  Stone  ^  Co. 
Solicitors  for  the  summons  :  Messrs.  Tamer  ^  Son. 


[Law  Reports,  15  Equity  Cases,  50.] 
V.C.W.  Not.  5, 6, 1872. 

Allsopp  v.  Wheatcroft. 

[1871  A.  97.] 
Gownant  in  restraint  of  trade  —  Void  \funnece96arUy  extentite, 

A  coveDantby  a  clerk  and  traveler  with  a  firm  of  brewers  that  he  woald  not 
daring  his  service  or  within  two  years  afterwards,  either  directly  or  indirectly, 
sell,  procure  orders  for,  or  recommend,  or  be  in  anywise  concerned  or  engaged  in 
the  sale  or  recommendation,  either  on  his  own  account  or  for  any  other  person, 
public  company  or  corporation,  of  any  Burton  ale  or  porter  brewed  at  Burton,  or 
offered  for  sale  as  such,  other  than  the  ale,  beer^  or  porter  brewed  by  the  plaintiffs : 

Held,  void,  as  unnecessarily  e&tensive; 

In  January,  1862,  the  persons  then  constituting  the  firm  of 
Allsopp  &  Sons,  brewers,  of  Burton-on-Trent,  entered  into  an 
gOl  agreement  in  *writing  with  the  defendant,  dated  the  6th 
of  January,  1862,  which,  so  far  as  is  mateinal  to  the  case  before 
the  court,  was  as  follows : 

"  Whereas  Allsopp  &  Sons  have  agreed  to  admit  "W".  Wheat- 
croft into  their  service  as  clerk  and  traveler  upon  his  entering 
into  such  agreements  as  are  hereinafter  contained,  Now,  there- 
fore, in  consideration  of  the  premises,  the  said  W.  Wheatcroft 
doth  hereby  engage  and  agree  to  and  with  the  said  firm  that  be^ 

O  SeeMoak's  Van  Santvofird'i  Pleadinffi,B^ 
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W,  Wheatcroft,  shall  well  and^ truly,  at  the  salary  of  jBIOO  per 
annum,  or  at  such  other  salary  as  shall  be  from  time  to  time 
agreed  upon,  serve  the  said  firm,  notwithstanding  any  change 
in  the  partnership,  as  their  clerk  and  traveler,  from  the  day  of 
the  date  hereof  until  such  service  shall  have  been  determined 
as  hereinafter  mentioned;  and  that  during  the  continuance  of 
the  said  service  W.  Wheatcroft  shall  faithfully  serve  his  said 
employers  to  the  best  of  his  knowledge  and  ability,  and  devote 
his  whole  time  and  attention  to  their  service  in  the  employment 
aforesaid;  and  that  during  the  time  he  shall  remain  in  such 
service  he  shall  not  sell  nor  engage  in  the  sale  of  any  other 
articles  or  goods  of  any  description  whatsoever,  and  that  he 
shall  from  time  to  time,  when  thereto  required  of  them,  duly 
pay,  hand  over,  and  deliver  to  the  said  firm  all  moneys,  securi- 
ties for  money,  goods,  articles,  and  things  belonging  to  them, 
or  collected  or  received  by  him  on  their  account,  or  committed 
to  his  care  for  their  use,  and  that  the  said  W.  "Wheatcroft  shall 
not  at  any  time  during  his  said  service,  or  within  two  years  sub- 
sequent to  his  quitting  the  same  service,  either  directly  or  in- 
directly, sell,  procure  orders  for  the  sale,  or  recommend,  or  be 
in  any  wise  concerned  or  engaged  in  the  sale  or  recommenda- 
tion, either  on  his  own  account  or  for  any  other  person  or  per- 
sons, or  public  company  or  corporation,  of  any  Burton  ale  or 
beer  or  porter,  or  of  any  ale  or  beer  or  porter  brewed  at  Burton, 
or  offered  for  sale  as  such,  other  than  the  ale  or  beer  or  porter 
brewed  by  the  said  firm.  And  it  is  hereby  mutually  agreed  by 
and  between  the  said  parties  hereto  that  the  said  service  may  a't 
any  time  hereafter  be  determined  by  three  calendar  months' 
notice  in  writing  given  by  either  of  the  said  parties  to  either  of 
them  for  that  purpose :  Provided  always,  and  this  agreement  is 
upon  this  express  condition,  that  W,  Wheatcroft  shall  give  and 
keep  on  foot  during  the  continuance  of  his  service  security  to 
be  approved  of  by  the  said  firm  to  the  amount  of  iC200  for  the 
faithful  service  of  *him,  the  said  W.  Wheatcroft,  in  his  [61 
said  employment.  And  unless  such  security  be  so  given  and 
kept  on  foot  this  agreement,  on  the  part  of  the  said  firm,  shall 
thereupon  become  null  and  void." 

The  agreement  was  signed  by  the  defendant  (but  not  by  the 
plaintiffs),  and  he  entered  upon  such  service  as  traveler  and 
clerk,  in  which  capacity  he  continued  in  the  service  of  the 
firm  till  August,  1866,  when  he  was  appointed  manager,  tra- 
veler, and  agent  at  Chesterfield.  He  remained  in  such  employ- 
ment until  the  Ist  of  April,  1871,  when,  as  the  plaintiffs  alleged, 
he  was  dismissed  for  misconduct,  but  as  he  himself  swore,  he 
left  of  his  own  free  will.  The  defendant's  duties  at  Chesterfield 
were  to  have  charge  of  the  stores  and  to  solicit  orders  in  the 
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neighborhood.  The  bill  alleged  that  the  defendant,  within  the 
period  specified  in  the  agreement,  had  engaged  himself  as  a  tra- 
veler to  another  firm  of  brewers  at  Burton-on-Trent,  and  soli- 
cited orders  on  their  behalf,  and  that  the  plaintifi[''8  business  had 
sufiTered  in  consequence.  The  defendant  alleged  in  his  answer 
that  he  had  ofl^ered,  since  leaving  the  service  of  AUsopp  &  Sons, 
to  sell  to  various  persons  the  plaintifls*  beers,  but  they  had  re- 
fused to.  supply  him,  and  that,  under  the  circumstances,  he  had 
entered  the  service  of  Messrs.  Cooper,  and  solicited  orders  on 
their  behalf.  A  great  deal  of  evidence  was  adduced  on  both 
sides  as  to  the  conduct  of  the  parties  and  as  to  the  meaning  of 
"Burton  Ale,"  but  the  vice  chancellor's  judgment  proceeded 
solely  on  the  terms  of  the  contract. 

Mr.  Dickinson yQ.C. J  Mr.  iiwrffcy,Q.C.,  and  Mr.  Cookson^  for  the 
plaintifiTs :  The  result  of  the  cases  seems  to  be,  that  although  all 
restraint  of  trade,  if  there  be  nothing  more,  is  invalid,  JUitchel 
V.  Reynolds  (^),  yet  an  agreement  for  a  particular  restraint  may 
be  good  if,  first,  it  be  not  unlimited ;  secondly,  if  it  be  for  a  good 
consideration ;  and  thirdly,  if  it  be  only  what  is  necessary  for 
the  reasonable  protection  of  the  covenantee.  This  principle 
would  be  found  to  reconcile  all  the  authorities,  a  great  many 
62]  of  which  are  collected  in  Avery  v.  *Lan(fford  (*).  In  Ward 
v.  Byrne  (*)  the  question  was  very  much  considered,  and  the  re- 
straint in  that  case  was  held  void ;  but  because,  from  the  nature 
of  the  trade,  a  coal  merchant's  business  could  not  have  required 
so  extensive  a  restriction  as  was  comprised  in  the  agreement. 
In  the  Leather  Cloth  Company  v.  Lorsont  (*),  a  covenant  not  to 
carry  on  a  particular  business  in  any  part  of  Europe  was  held 
valid.  It  was  argued  in  that  case  that  this  amounted  to  a  re- 
straint throughout  the  United  Kingdom,  and  was  bad,  but  Sir 
W.  M.  James,  then  vice  chancellor,  observed  (*)  that  in  his  opin- 
ion the  efiTect  of  the  authorities  was  not  to  establish  an  unre- 
buttable  presumption  against  such  a  covenant,  provided  it  were 
natural  and  Jiot  unreasonable  for  the  protection  of  the  parties 
contracting.  But  even  assuming  that  upon  the  language  the 
restraint  was  unneccessarily  extensive,  it  was  nevertheless  valid 
to  a  reasonable  extent.  In  Mallan  v.  May  (*)  the  covenant  was 
that  the  defendant  should  not  practice  in  London,  or  in  any  of 
the  places  where  the  plaintifiTs  might  have  been  practicing,  be- 
fore the  expiration  of  the  said  service ;  and  it  was  held  that  the 
stipulation  not  to  practice  in  London  was  valid  and  the  rest  in- 
valid.   So  in  Green  v.  Price  C),  where  the  covenant  was  not  to 

(>)  1  P.  Wma.,  181.  n  Law  Rep.^9  Eq.,  345. 

(*)  Kay,  663-^7.  (*)  Law  Rep..  9  Eq.,  858. 

(»)  5  M.  &  W.,  548.  (•)  11  M.  &  W.,  658. 

O  13  Ibid.,  695 ;  16  Ibid.,  846. 


Vol  XV.]  EQUITY  CASES.  717 

V.CW.  AllBopp  T.  Wheatcroft.  ISTO 

carry  on  the  business  of  a  perfumer  in  the  cities  of  London  and 
Westminster,  or  within  600  miles  of  the  same,  the  covenant  as 
to  London  and  Westminster  was  held  valid,  and  the  other  part 
of  it  bad.  These  cases  established  the  important  principle  that 
a  covenant,  in  its  nature  reasonable  and  for  valuable  considera- 
tion, but  unnecessarily  extensive  in  its  terms,  is  only  void  as 
to  the  excess.  The  reasonableness  is  a  matter  to  be  determined 
by  the  court,  and  though  it  raiffht  be  difficult  in  this  case  to 
define  any  area  where  the  plaintiffs'  business  would  not  be  in- 
juriously affected  by  a  competition  with  a  discharged  servant, 
still  an  approximation  might  be  made.  On  these  grounds  the 
plaintiff  is  entitled  to  a  decree.  [They  also  cited  Mitchel  v.  -ff^*^- 
nolds  (*),  and  the  authorities  therein  mentioned.] 

*Mr.  Greene^  Q.C.,  and  Mr.  W.  Pearson^  for  the  defend-  [63 
ant :  First,  it  must  be  observed  that  all  agreements  for  the  re- 
straint of  trade  va^e  primd  facie  bad :  Mitchel  v.  Reynolds  (*) ;  and 
the  onus  lies  on  those  who  support  them  to  show  that  they  are 
within  the  exceptions.  The  law  on  this  subject  is  very  clearly 
laid  down  by  Chief  Justice  Tin dal,  in  Homer  v.  Graves  ('),  as 
follows :  "  The  principles  which  govern  the  cases  are  these  : 
Any  agreement  restraining  a  person  from  exercising  a  lawful 
occupation  is  void ;  but  if  it  be  shown  to  be  for  valuable  con- 
sideration, and  that  the  restraint  is  reasonable,  that  is  to  say,  is 
no  more  than  necessary  for  the  protection  of  the  contractee, 
then  it  is  valid."  This  exposition  of  the  law  has  been  adopted 
by  all  the  subsequent  judges ;  by  Chief  Justice  Denman  in 
jiUckcocky,  Coker{^);  by  Chief  Justice  Tindal  again,  and  by 
the  whole  court  (•)  in  the  same  case;  by  Lord  Abinger  and 
Baron  Parke  in  Ward  v.  Byrne  (•);  again  by  Baron  Parke  in 
MaUan  v.  May  ('),  and  by  LordLangdale  in  Whittaker  v.  Howe  (^) ; 
by  Vice  Chancellor  W  ood  in  Avery  v.  Langford  (•) ;  by  Vice 
Chancellor  James  in  Leather  Cloth  Company  v.  Lorsont  (*®).  Upon 
these  authorities  it  is  perfectly  clear  that  unless  this  agreement 
fulfill  the  conditions  which  all  these  learned  judges  considered 
essential,  it  is  bad.  Now,  then,  turn  to  the  agreement :  first, 
ns  to  the  time  (two  years),  perhaps  that  may  be  free  from  ob- 
jection. Then,  as  to  the  subject  matter,  it  appears  from  the 
agreement  itself  that  there  is  Burton  ale  that  is  not  brewed  at 
Burton.  All  articles  of  commerce,  which  originally  have  been 
produced  in  some  particular  place,  when  they  come  into  gene- 
ral use  retain  their  name.     The  effect  of  this  stipulation,  there- 

(»)  Sin.  L.  C,  Vol.  i.  p.  356.  (•)  5  M.  &  W .  548, 659-661. 

(•)  1  P.  Wma.,  181.  C)  11  Ibid.,  658,  666-667. 

(»)  7  Bing.,  786,  748.  (•)  8  Beav.,  888. 898. 

O  6  A.  £  E.,  488,  444-446.  (*)  Kay,  668. 

(•)  Ibid.,  458.  0^  Law  Rep.,  9  Eq.,  846. 
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fore,  might  be  to  prevent  the  defendant  from  selling  any  beer, 
and  that  would  be  too  general,  and  void.  Then  look  at  the 
nature  of  the  emploj-ment  which  is  restrained  under  these 
words.  The  defendant  is  restrained  from  acting  as  a  beer  mer- 
chant, a  beer  bottler,  a  cellarman,  a  publican,  a  barman,  a 
waiter.  Can  this  sweeping  restraint  be  necessary  for  the  plaint- 
itts'  protection  ?  Surely  not.  Then  turn  to  the  area  where  the 
64]  restraint  is  to  operate.  There  *i8  no  limit ;  the  wide  world, 
therefore,  is  the  area  comprised  in  the  restriction  ;  but  how  can 
that  be  necessary  for  the  plaintiffs'  protection  ?  No  lawful  em- 
ployment can  be  subject  to  such  general  restraint :  Ward  v. 
Byrne  (^).  Then  it  is  said  that  this  contract  may  be  bad  to 
some  extent  but  good  for  the  rest,  but  it  does  not  admit  of  di- 
vision. It  is  either  bad  or"  good  in  its  entirety.  Kone  of  the 
cases  relied  on  to  support  this  agreement  have  any  application. 
In  Davis  v.  Mason  ('),  Homer  v.  Ashford  (*),  Whiltaker  v.  Howe  (*), 
Mumford  v.  Geihing  (*),  Harms  v.  Parsons  i^\  Leather  Cloth  Com- 
Tpany  v.  Lorsont  {'),  tne  principle  was  admitted  by  the  judges, 
though  they  considered  the  particular  case  did  not  violate  the 
rule.     On  these  grounds  this  agreement  must  be  held  void. 

Mr.  Dickinson^  in  reply :  It  is  for  the  court  to  consider  what 
is  a  reasonable  restriction,  and  that  is  all  the  plaintiffs  seek. 

Sir  John  Wickbns,  V.C.  :  The  question  in  this  case  is  purely 
legal,  viz.,  as  to  the  validity  of  the  covenant  in  restraint  of  trade. 
There  has  been  a  natural  inclination  of  the  courts  to  brin^ 
>yithin  reasonable  limits  the  doctrine  as  to  these  covenants  laid 
down  in  the  earlier  cases,  but  it  has  generally  been  considered 
in  the  later  as  well  as  in  the  earlier  cases  that  a  covenant  not  to 
carry  on  a  lawful  trade,  unlimited  as  to  space^  is  on  the  face  of 
it  void.  This  seems  to  have  been  treated  as  clear  law  in  Ward 
v.  Byrne  and  in  Hinde  v.  Gray  (®),  and  in  other  cases ;  and  the 
rule,  if  not  obviously  just,  is,  at  any  rate,  simple  and  very  con- 
venient. No  doubt,  in  the  case  of  the  Leather  Cloth  Company  v. 
Lorsonij  Lord  Justice  (then  Vice  Chancellor)  James  threw  some 
doubt  on  the  existence  of  a  hard  and  fast  rule  which  makes  a 
covenant  in  restraint  of  trade  invalid  if  unlimited  in  area ;  but 
there  were  expressions  in  the  instrument  in  that  case  limiting 
the  generality  of  the  covenant,  and  it  was  in  substance  a  case 
of  a  different  class  from  this,  since  the  restriction  against  trad- 
65^  iDg  was  only  a  consequence  of  a  clearly  *lawfur restriction 
against  divulging  a  trade  secret.  In  this  point  of  view  it  may 
probably  be  thought  to  bear  some  analogy  to  Wallis  v.  I)ay  (•). 

(»)  6  M.  &  W.,  648.  (•)  7  C.  B.  (N.S.),  305. 

(■)  5  T.  B.,  118.  (•)  82  Beav.,  328. 

(•)  8  Bing.,  322,  828  C)  Law  Rep.,  0  Eq.,  845. 

O  8  Beav.,  388.  (•)  1  Man.  &  G.,  196  j  1  Scott  (N.R.),  12a 

O  2  M.  &  W.,  27o. 
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Assentingy  as  I  do,  to  everjthiDg  that  was  said  iu  Leather  Cloth 
Company  v.  Lorsont  (^),  I  can  hardly  treat  it  as  authorizing  me 
to  depart  from  the  recognized  rule  as  to  limitation  of  space  in 
a  case  so  different  from  it  as  the  present  is,  and  unless  that  rule 
he  departed  from  the  covenant  here  is  clearly  had. 

But  the  conclusion  here  would  be  the  same  if  no  such  rule 
existed.  Messrs.  AUsopp  &  Co.,  brewers  at  Burton-on-Trent, 
engaged  a  traveler  to  seelc  orders  for  their  beer,  and  bound  him 
by  a  covenant,  which  has  been  so  often  read  that  I  need  not 
mention  the  terms  of  it.  Of  course  the  protection  tliat  they 
sought  was  primaril  V  against  tho  competition  of  other  brewers 
of  real  or  pretendea  Burton  ale,  and  their  first  object  was  to 
prevent  the  defendant  from  turning  against  them  his  connection 
with,  and  knowledge  of,  their  customers.  This  they  might 
reasonably  and  lawiully  have  stipulated  for.    But  the  covenant 

goes  further  than  this,  and,  in  fact,  bevond  anything  that  can 
e  reasonably  required  for  the  plain ti£(s'  protection.  It  seems 
to  me  that,  according  to  the  view  taken  in  the  cases,  it  could 
not  have  been  held  necessary  for  the  plaintiffs'  protection  to 

Erevent  the  defendant  from  soliciting  orders  for  the  ale  of  other 
•urton  brewers  in  places  where  Burton  ale  had  never  been  soil 
or  heard  of,  and  probably,  as  Mr.  Pearson  argued,  the  covenant 
would,  even  within  the  limits  where  AUsopp's  company  had 
customers,  prevent  lawful  acts  of  the  defendant  which  would 
not  injure  the  plaintiffs.  I  am  bound  by  the  authorities  to  hold 
the  covenant  inoperative  independently  of  any  absolute  rule 
requiring  a  limitation  of  area.  Therefore,  without  considerino; 
the  other  questions  raised  on  the  part  of  the  defendant,  I  think 
the  plaintiffs'  case  fails,  but  as  the  defendant  has,  according  to 
my  view,  deliberately  done  the  express  thing  he  bound  himself 
not  to  do,  and  escapes  the  consequences  on  technical  grounds, 
I  shall  dismiss  the  bill,  including  the  motion,  without  costs. 

Solicitors  for  the  plaintiff:  Messrs.  Braikemidge. 
Solicitors  for  the  defendant :  Messrs.  Burt^  StevaiSy  f  Cave. 


[Law  Reports,  15  Equity  CaBes,  69.] 
C  J.B.     Not.  11, 1873. 
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Bankruptcjf  Ad,  iee»—BiUs  of8ale  Ad  (17  d  18  Viet.  e.  d6y-Factori  Aet^d^ 
Viet.  6.  ^)--LetterofHyp€fhecatiori—EmiitabU  Charge—Bill  of  8cU&— Pledgees- 
Reputed  OumerMp—Nciice  of  Act  of  bankruptcy, 

A,  being  a  &ctor  and  warehouse  keeper,  by  letter  of  hypothecation  pledged  to 
B  certain  wools  to  secure  a  sum  of  money.     No  delivery  of  the  warrants  for  ih# 

0  Law  Rep.,  0  Eq.,  845. 
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wools  was  made,  bat  a  promise  to  deliver  them  on  the  following  morning  was 
added  at  the  foot  of  the  letter.  After  being  pressed  daily  to  deliver  the 
warrants.  A  absconded.  B  thereupon  obtained  from  A 's  clerk  the  ke^s  of  the 
warelioases  and  possession  of  the  wools.  A  was  a  few  dajs  afterwards  adjudicated 
bankrupt.  The  wools  belonged  to  tbird  parties,  who  had,  however,  b^n  under 
udvances  from  the  bankrupt,  and  made  no  claim : 

'JIM,  that  the  letter  created  a  good  equitable  charge;  that  it  did  not  require 
registration  under  the  Bills  of  Safe  Act ;  that  tbe  goods  were  not  in  the  order  and 
disposition  of  the  bankrupt ;  that  the  transaction  was  a  valid  pledge  under  the 
Factors  Act ;  and  that  B  had  a  good  title  against  the  trustee  in  bankruptcy. 

This  was  an  appeal  from  an  order  of  the  County  Court  judge 
at  Liverpool,  dated  the  18th  of  August,  1872,  directing  the  ap- 
pellants, the  Korth  Western  Bank,  to  deliver  up  to  the  trustee 
under  the  bankruptcy  the  keys  and  possession  of  certain  premises 
ot*  warehouses  situate  in  Liverpool,  and  also  certain  wools,  and  to 
pay  to  the  trustee  his  costs  of  and  incidental  to  that  application. 
It  appeared  from  the  evidence  that  the  bankrupt  Slee  was  a 
woolbroker,  carrying  on  business  in  Liverpool,  and  also  a  ware- 
house keeper.  He  was  also  a  customer  of  the  North  Western 
Banking  Company,  and  was  in  the  habit  of  borrowing  money 
from  the  bank  upon  the  hypothecation  of  wools  as  security  for 
advances.  On  the  6th  of  April,  1872,  the  bankrupt,  being  in 
want  of  money,  obtained  from  the  bank  £7000,  he  giving  to 
them  a  letter  in  the  following  terms : 

"Liverpool,  April  6,1872. 
"  To  the  North  Western  Bank,  Limited. 

**  In  consideration  of  your  advancing  to  me  (against  bills  to 
be  got  hereafter)  the  sum  of  £7000,  say  seven  thousand  pounds 
for  two  months,  I  agree  to  hold  to  the  produce  hereunoer  spe- 
70]  cified,  as  *trustee  for  you  and  as  security  for  the  same  ad- 
vance (with  interest  and  commission),  and  to  sell  the  same  under 
your  order,  and  pay  to  you  the  proceeds  thereof  as  due,  when 
received  in  or  towards  repayment  of  the  said  advance ;  and  I 
further  agi'ee  that  I  will,  whenever  you  request  me  so  to  do,  de- 
liver the  produce  to  you  to  enable  you  to  sell  the  same,  and 
apply  the  proceeds  to  the  payment  of  the  said  advance.  The 
property  is  fully  insured  by  floating  policies  with  the  Royal,  for 
the  sum  of  £        ,  the  policy  for  which  I  hold  for  your  behalf. 

"  I  am  your  obedient  servant, 

"  Edwin  SUe." 

To  this  letter  was  attached  a  schedule  of  the  wools  hypothe- 
cated, with  columns  in  the  schedule  for  the  marks,  the  descrip- 
tion, the  classification,  and  value,  and  for  a  statement  where 
the  wools  then  were.  The  schedule,  however,  did  not  state 
where  the  wools  were,  nor  was  there  any  warrant  attached ; 
but  at  the  foot  of  the  letter  there  was  a  memorandum  in  these 
words :  "  Warrants  for  which  I  can  lodge  to  morrow."  On 
the  6th  of  April  (Saturday),  Mr.  Archibald,  a  bank  clerk,  ap- 
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plied  to  the  bankrupt  for  the  warrants,  but  Slee  made  some  ex- 
cuse, saying  he  would  attend  to  the  matter.  On  Monday,  the 
8th,  ana  again  on  the  9th,  further  applications  were  made,  but 
the  warrants  were  not  forthcoming.  On  the  10th  the  bank 
clerk  again  applied  at  Slee's  warehouse,  and  was  told  that  he 
was  out  of  town,  but  would  be  back  next  day,  and  all  would  be 
right  On  the  11th  nothing  was  heard  from  Slee,  except  the 
receipt  at  his  office  of  a  telegram,  dated  that  day,  and  addressed 
from  the  station  at  Derby,  and  which  was  in  these  words :  "  Am 
cominff  home,  £7000  for  the  bank.'*  This  telegram  was  taken 
to  the  Dank  on  the  day  it  was  received,  and  shown  to  the  mana- 

fers.  Slee  had,  in  fact,  absconded,  and  nothing  further  has 
een  heard  of  him  up  to  this  time,  and  it  is  supposed  that  he 
sent  the  above  telegram  to  lull  suspicion  and  gain  more  time 
to  get  awajjr  in  safety.  On  the  12th  Slee's  brother,  who  had 
acted  as  his  clerk,  was  sent  for  by  the  bank,  and  interrogated 
as  to  the  bankrupt,  and  where  he  had  gone.  The  reply  given 
by  the  brother  was,  that  he  was  in  ignorance  of  the  whole  mat- 
ter. On  Saturday,  the  13th,  Slee's  brother  was  again  sent  for, 
and  had  an  interview  with  Mr.  Arnold,  one  of  the  bank  directors, 
who  demanded  the  keys  of  the  warehouses  in  *which  the  [71 
hypothecated  wool  then  was.  As  to  the  exact  terms  used  in 
making  the  above  demand,  the  evidence  was  somewhat  conflict- 
ing; but  there  seems  no  doubt  that  the  police-office  was  men- 
tioned, and  mentioned  in  connection  with  a  refusal  to  deliver 
up  the  kej^s.  In  the  course  of  the  day  the  bank  clerk,  Archi- 
bald, obtained  the  keys,  and  the  bank  took  possession  of  the 
warehouses  in  which  the  wools  then  were,  and  of  the  wools 
themselves.  It  however  being  considered  possible,  as  it  was 
known  had  been  the  case  before,  that  Slee  might  return,  the 
bank  allowed  the  business  to  be  carried  on  a  few  days  longer ; 
but  on  his  not  returning  on  the  19th  of  April  a  petition  was  filed, 
and  on  the  23d  he  was  adjudicated  bankrupt;  the  act  of  bank- 
ruptcy beinff,  that  he,  being  a  trader,  had  departed  from  his 
?lace  of  business  with  intent  to  defeat  and  delay  his  creditors, 
'he  wools  were  not  the  property  of  the  bankrupt,  but  had  be- 
longed to  third  parties,  who,  however,  being  under  advances 
from  the  bankrupt,  made  no  claim.  The  trustee  under  the  bank- 
ruptcy claimed  to  have  the  keys  and  wool  given  up  to  him,  which 
the  bank  oflTe^red  to  do  on  his  undertaking  that  the  wool  should 
not  be  dealt  with  until  their  respective  rights  were  ascertained. 
This  the  trustee  refused  to  do,  and  on  the  case  coming  before 
the  County  Court  judge,  he  made  the  order  now  appealed  from. 
Mr.  Benjamin^  Q.C.,  and  Mr.  McConnelly  for  the  appellants,  the 
Korth  Western  Bank:  The  dealing  constitute  an  equitable 
charge  in  favor  of  the  bank,  and  entitle  them  to  be  paid  out  of 
5  Eng.  Rep.I  91 
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the  proceeds  of  the  wool.  The  charge  was  made  in  the  ordi- 
nary course  of  business,  though  the  goods  in  question  were  not 
out" and  out  the  property  of  the  bankrupt,  and  the  title  of  the 
bank  had  not  been  perfected  by  delivery  of  the  warrants ;  tlie 
cause  was  the  fraud  of  the  bankrupt,  not  the  fault  of  the  bank, 
and  so  the  title  of  the  bank  under  the  Factors  Act  (5  &  6  Vict  c. 
89)  is  good.  The  letter  of  hypothecation  does  not  come  under 
the  Bills  of  Sale  Act  (17  &  18  Vict.,  c.  36),  as  the  letter  of  hypo- 
thecation gives  us  no  power  to  seize  the  wool,  only  a  promise 
to  grant  possession ;  and  by  the  7th  section  such  a  letter  is  ex- 
pressly excluded  from  the  operation  of  the  act.  Neither  is  our 
72]  title  bad  under  the  reputed  ownership  clauses  of  the  ♦Bank- 
ruptcy Act,  1869  (32  &  33  Vict.  c.  71),  as  though  we  never  got 
the  warrants  delivered,  yet  we  demanded  possession  of  them 
from  day  to  day,  and  were  ultimately  only  defeated  by  the  fraud 
of  the  bankrupt.  Finally,  there  is  no  question  but  that  the  cre- 
ditors have  got  the  £7000  advanced  by  the  bank,  which,  from 
the  evidence  of  the  books  of  the  bankrupt,  was  paid  away  in  the 
ordinary  course  of  business,  and,  in  the  words  of  Chief  Justice 
Erie,  in  the  case  of  Langton  v.  Waring  (*)  (an  entirelv  analogous 
case  to  this),  they  claim  to  keep  both  the  money  and  the  goods. 
We  submit  that  is  not  richt,  but  that  the  bank  is  entitled 
to  be  paid  the  £7000  out  of  the  proceeds  of  the  sale  of  the  wool. 
Mr.  Gullg,  for  the  trustee :  The  letter  of  hypothecation  was 
clearly  a  declaration  of  trust,  without  transfer,  within  the  mean- 
ing of  the  7th  clause  of  the  Bills  of  Sale  Act,  and  the  words  at  the 
end  of  that  clause  limiting  the  application  of  the  act  are  intended 
to  apply  to  cases  of  ordinary  transactions  between  merchants 
and  business  people,  and  are  not  intended  to  defeat  declarations 
of  trust  without  transfer,  which  are  clearly  bills  of  sale.  Fur- 
ther, when  the  bank  took  possession  of  the  ffoods,  the  bankrupt 
was  absenting  himself  from  his  business,  ana  they  ought  to  have 
drawn  the  reasonable  inference  from  the  facts  m  their  posses- 
sion, which  amounted  to  constructive  notice  of  an  act  of  bank- 
ruptcy :  Yate  Lee  on  Bankruptcy  (*) ;  and  so  could  not  perfect 
their  inchoate  title  after  such  Knowledge  of  the  facts. 

Sir  Jamks  Bacon,  C.J. :  I  think  the  case  clearly  one  not  only 
covered  by  authority,  and  a  great  deal  more  than  covered,  but 
that  it  is  plain  on  the  facts  of  the  case  itself.  The  learned  judge 
of  the  County  Court  seems  to  have  thought  that  the  Factors  Act 
(5  &  6  Vict.  c.  39)  created  a  difficulty  in  the  way  of  the  bank, 
tor  that  it  was  doubtful  whether  the  bankrupt  had  a  right  to 
hypothecate,  or  pledge,  or  deal  with  these  goods  in  the  manner 
he  did.  Upon  the  facts  submitted,  I  cannot  doubt  that  he  had, 
under  the  act,  full  power  to  do  so.     That,  therefore,  I  think  dis- 

0)  18  C.  B.  (N.S.),  315.  O  P«g«  243. 


» Oi.  XV.]  EQUITY  CASES.  723 


GJ.B.  Ex  parte  North  Western  Bank.    In  re  Slee.  187? 

poses  of  that  question.  To  the  argument  that  it  came  within 
the  Bills  of  Sale  *  Act  (17  &  18  Vict.  c.  86),  I  am  quite  [73 
unable  to  accede,  because  I  do  not  think  the  Bills  of  Sale  Act 
applies  to  the  case  at  all.  There  is  in  the  7th  clause  a  plain 
and  careful  exposition  of  what  may  be  called  the  mercantile 
transaction  of  advance  and  pledge,  but  even  if  that  were  not  so, 
the  Bills  of  Sale  Act  relates  to  totally  difterent  transactions, 
creates  difierent  rights,  imposes  different  duties,  and  it  would 
be  a  perversion  of  the  words,  as  it  would  be  a  total  departure 
from  the  meaning,  to  say  that  such  a  transaction  of  advance 
and  hypothecation  amounted  to  a  bill  of  sale,  or  that  it  had  any 
analogy  or  relation  to  any  such  transaction.  The  learned 
judge  seems  to  me  to  have  taken  that  view  of  the  case,  because 
in  a  part  of  his  judgmlent  I  find  him  saying  this :  ^^  If  the  goods 
now  in  question  had  belonged  to  the  bankrupt  at  the  time  of 
their  hypothecation"  (as  for  all  purposes  of  hypothecation  they 
no  doubt  did  belong  to  him),  "  I  should  agree  with  Mr.  Ben- 
jamin that  the  hypothecation  might  operate  as  an  equitable 
charge,  and  that  in  that  event  the  mode  in  which  the  bank 
actually  obtained  possession  of  the  goods,  the  property  in  which 
had  already  passed  to  them  by  virtue  of  the  letters  of  hypothe- 
cation, might  not  affect  their  equitable  right  to  hold  them  as 
against  the  trustee  as  security  for  their  loan."  Kow  that,  in 
my  opinion,  described  the  case  with  very  perfect  accuracy. 
The  goods  were,  for  the  purpose  of  the  transaction  between 
the  bankers  and  the  bankrupt,  his  goods,  and  thev  were  law- 
fully and  honestly  dealt  witn  for  the  purpose  of  the  advance. 
The  mode  in  which  the  advance  was  made  was  in  the  ordinary 
course  of  trade,  the  engagements  entered  into  by  the  bankrupt 
were  complete,  and  the  goods  from  that  time  were  charged  with 
the  loan  of,  and  became  the  property  of,  the  bankers.  I  think, 
therefore,  that  neither  under  the  Bills  of  Sale  Act,  nor  under  the 
Pactors  Act,  can  there  be  any  valid  objection  made  to  the  title 
of  the  bankers  to  take  proceedings  for  them. 

Then  it  is  said  that  they  were  in  the  order  and  disposition  of 
the  bankrupt.  But  then  there  is  another  element  to  be  con- 
sidered, namely,  whether  they  were  so  "  with  the  consent  ol 
the  true  owner."  If  the  bankers  were  the  true  owners  of 
these  goods  until  their  advance  was  paid,  what  shadow  of  pre 
tense  is  there  for  saying  that  there  was  any  consent  of  the  true 
owner?  On  the  contrary,  urgent  demands  were  made  by  the 
bankers  to  have  the  terms  of  *the  hypothecation  completed  [74 
and  nothing  can  be  further  from  the  fact,  as  appears  by  the 
case  agreed  on  upon  both  sides,  than  saying  that  there  was 
anything  like  consent  on  the  part  of  the  true  owner.  Then  an 
attempt  was  made  by  Mr.  Gully  in  his  argument  to  say  that  they 


724  EQUITY  CASES.  [L.  R 

1872"  In  re  Chapman.  CJ.B. 

had  notice  of  the  act  of  bankruptcy  committed  before  they  took 
possession.  I  do  not  think  there  is  anything  on  which  I  can  rely 
as  leading  to  the  inference  of  any  such  notice.  When  the  bank- 
rupt went  away,  and  he  had  gone  away  before,  his  absence  was 
not  long,  and  the  bankers  were  pacifiea  by  a  telegram,  the  effect 
of  which  was, "  I  am  coming  home,  and  I  have  £7000 1  am  going 
to  bring  to  pay  you."  They  may  have  suspected  that  the  bank- 
rupt was  dealmg  with  their  interests  and  his  own  in  a  very  rash 
and  reckless  way  by  going  away  from  Liverpool  and  spending 
his  time  at  Derby;  but  that  is  far  from  giving  to  them  notice 
that  he  had  committed  an  act  of  bankruptcy  by  absconding  with 
intent  to  defeat  and  delay  his  creditors.  I  think  the  case  is 
reasonably  clear,  and  that  the  bankers  are  entitled,  under  the 
letters  of  hypothecation,  to  that  which  they  have  claimed. 
With  respect  to  the  keys,  I  cannot  take  notice  of  the  facts 
stated.  1  understand  it  is  not  disputed  that,  on  the  hearing 
before  the  learned  judge,  the  bankers  were  prepared  to  give  the 
trustees  the  keys  upon  the  simple  condition  that  they  would 
not  deal  with  the  contents  of  the  warehouse,  so  far  as  they  were 
claimed  by  the  bankers,  until  the  rights  claimed  on  each  side 
had  been  judicially  determined.  That  seems  to  me  to  be  a  very 
reasonable  condition  to  impose.  However,  the  trustee  did  not 
think  fit  to  accede  to  that.  I  thiuk  the  order  must  of  necessity 
be  discharged.  I  think  the  claim  of  the  trustees  was  unfounded, 
and  I  think  he  should  pay  the  costs  in  the  court  below. 

Solicitors :  Messrs.  Chester^  Urquharty  Bushb^  ^  Mayhcw^  for 
Messrs;  Laces^  Banner ^  ^  Co.^  Liverpool  ;  Mr.  T.  BeUringer. 


[Law  Reports,  15  Equity  Cases,  75.] 
C.J.B.  Nov.  18,1873. 

75]  *-^^i  ^^  Chapman. 

Bankruptcff  Aet  1868,  i.  72 — Bankruptcy  Rules  1870,  r.  2Q0—Fbretgn(}redU' 
OTi—ActionB  in  Foreign  Churts^-Jurisdietion — Injunction — Appointment  of 
Beceiver— Leave  to  appea/r  and  defend  Actions, 

A,  a  trader  in  London,  beingf  in  difficulties,  sent  round  a  letter  to  his  creditors, 
asking  for  indulgence ;  thereupon  certain  creditors  in  New  York  commenced  ac- 
tions in  the  New  York  Courts  in  respect  of  bills  accepted,  made  pajable.  and  dis- 
honored in  London  to  attach  the  debts  due  to  A  from  various  New  York  firms. 
A  immediately  filed  a  petition  for  liquidation,  a  receiver  was  appointed,  and  ap- 
plication made  for  an  injunction  to  restrain  the  actions  in  the  New  York  Courts : 

Held,  that  the  court  would  not  grant  an  injunction  against  the  foreign  creditors 
Buinpr  abroad. 

This  case  came  on  upon  motion,  and  was  an  application  for 
an  injunction  to  restrain  certain  proceeding  which  had  been 
commenced  in  the  Supreme  Court  of  New  York  under  the  fol- 
lowing circumstances :  Mr.  N.  A.  Chapman  had  for  some  time 
carried  on  an  extensive  business  in  the  city  of  London,  under 
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the  Style  of  John  Pox  &  Co.  Owing  to  heavy  failures  in  New 
York  he  found  himself,  in  the  month  of  September,  1872,  in  such 
a  position  that  it  became  necessary  to  make  some  statement  to  his 
creditors.  Accordingly  a  letter  was  written  and'sent  round  by  his 
solicitors  to  all  his  creuitors,  asking  for  indulgence  until  it  could 
be  ascertained  accurately  in  what  state  his  affairs  then  were. 
His  books  were  immediately  placed  in  the  hands  of  Messra. 
Cuysdill,  Saffery,  &  Co.,  and  an  approximate  statement  was  pre- 
pared, by  which  it  appeared  that  the  liabilities  of  the  firm  were 
about  £116,000.  These  liabilities  were  principally  in  respect 
of  bills  accepted  by  Messrs.  Fox  &  Co.  on  account  of  houses 
in  the  United  States.  A  power  of  attorney  was  at  once  sent  out 
to  America  to  protect  the  interests  of  Messrs.  Fox  &  Co.  Seve- 
ral of  the  acceptances  upon  which  Messrs.  Fox  &  Co.  were  at 
that  time  liable  had  since  been  returned  by  the  parties  on  whoso 
account  they  were  given,  and  the  liabilities  were  thereby  reduced 
to  about  £90,000.  No  further  proceedings  were  taken  by  the 
creditors  in  Englartd.  The  mail  from  America,  which  arrived 
in  England  on  the  13th  of  November,  brought  Messrs.  Fox  & 
Co.  notices  that  *certain  American  firms,  being  creditors  [76 
as  holders  of  some  of  the  bills  had  commenced  proceedino^s  in 
the  Supreme  Court  of  New  York  with  a  view  to  attach  the  debts 
due  to  Messrs.  Fox  &  Co.  from  various  New  York  houses. 
Messrs.  Fox  &  Co.  accordingly  at  once  filed  a  petition  for  liqui- 
dation on  the  15th  of  November.  It  appeared  that  the  whole 
of  the  bills  in  respect  of  which  proceedings  were  taken  in  New 
York,  were  sent  over  from  New  York  to  England  for  acceptance, 
were  accepted  in  England,  were  made  payable  at  London  bank- 
ers, and  were  presented  for  payment  and  dishonored  in  London. 
An  application  was  made  on  the  15th  to  Mr.  Registrar  Pepys, 
acting  for  the  chief  judge,  for  the  appointment  of  a  receiver, 
and  an  injunction,  as  stated  above.  The  registrar  appointed 
a  receiver,  but  referred  the  application  for  an  injunction  to  the 
chief  judge. 

The  Hon.  A.  H.  Thesigei^  in  support  of  the  application  :  This 
court  has  power  to  grant  an  injunction  in  the  case  of  a  person 
domiciled  abroad :  In  re  Taii  ^  Co.  {);  In  re  Distin  (*) ;  MJarl  of 
OxforcPs  Case  Q ;  Maclaren  v.  SiaintoUj  and  Maclaren  v.  Carron 
Company  (^.  The  rule  of  American  law  is  the  same  as  that  of 
England,  tnat  a  discharge  of  a  debtor  in  the  American  Courts 
is  a  discharge  of  him  in  every  country  (*),  and  the  debts  in  re- 
spect of  which  these  actions  are  being  taken  arose  in  this 
country ;  and  in  Ellis  v.  M'Henry  (*),  Chief  Justice  Bovill,  who 

0)  Law  Rep..  13  Eq.,  811.  (•)  26  L.  J.  (Ch.),  332. 

(•)  24  L.  T.  (N.S.),  197.  (')  Story  on  the  Conflict  of  Laws,  381-7. 

(•)  Wh.&  T.  L.  C, 4th Ed., vol.  ii..p.  682.    O  Law  Bep.,  6  C.  P.,  284. 
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delivered  the  judgment  of  the  court,  said:  "lu  the  first  place, 
there  is  no  doubt  that  a  debt  or  liability  arising  in  any  country 
may  be  discharged  by  the  laws  of  that  country,  and  that  such 
a  discharge,  if  it  extinguishes  the  debt  or  liability,  and  does  not 
merely  interfere  with  the  remedies  or  course  of  procedure  to 
enforce  it,  will  be  an  effectual  answer  to  the  claim,  not  only  in 
the  courts  of  that  country,  but  in  every  other  country."  [He 
also  referred  to  the  Common  Law  Procedure  Acts,  1852  and 
1854,  to  show  that  the  Courts  of  Common  Law  have  power  to 
grant  injunctions  a^inst  foreigners,  and  also  to  the  Bankruptcy 
Act,  1869,  and  the  Bankruptcy  Rules,  1870,  r.  260.] 
77]  *SiR  James  Bacon,  C.J. :  I  do  not  think  I  can  accede  to 
this  application.  The  cases  I  have  been  referred  to  draw  a  dis- 
tinction between  those  in  which  injunctions  may,  and  those  in 
which  they  may  not  be  granted  by  this  court.  In  ex  parte  Tail  (*) 
the  person  against  whom  the  injunction  was  granted  had  come 
in  under  an  inspectorship  deed,  and  having  had  his  proof  re- 
jected, brought  an  action  in  the  Irish  courts  in  respects  of  his 
claim  under  the  deed.  In  In  re  Distin  (*)  the  plaintiff  was  resi- 
dent in  England,  and  there  is  no  reason  to  doubt  that  it  was 
within  the  power  of  the  court  to  grant  the  injunction.    In  this 

? resent  case  an  injunction,  notwithstanding  the  Common  Law 
rocedure  Acts  of  1852  and  1854,  would  be  wholly  ineffectual, 
and  neither  this  court  nor  the  Court  of  Chancery  ever  grants 
injunctions  that  will  be  wholly  ineffectual.  Farther,  the  equi- 
ties upon  which  injunctions  partaking  of  this  nature  are  granted 
involve  veiy  delicate  and  nice  questions,  and  I  am  warned  by 
the  words  of  the  lord  chancellor  in  Ex  parte  Rocke  (*),  that  the 
power  of  the  injunction  is  not  to  interfere  with  any  rights  of 
the  creditors,  but  only  to  protect  the  property  of  the  bankrupt. 
The  remarks  I  have  made  seem  to  me  conclusive  against  grant- 
ing this  injunction,  neither  do  I  see  any  necessity  for  it,  as  a 
receiver  has  been  appointed  who  will  take  possession  of  the 
goods ;  consequently,  if  the  actions  against  the  debtor  should  be 
successful,  the  creditors  in  New  York  cannot  attach  them,  and 
they  are  safe  so  far  as  the  power  of  this  court  can  make  them. 
Mr.  Thesiger  then  asked  the  chief  judge  for  leave  for  the  receiver 
to  appear  and  defend  the  action  in  New  York  by  power  of 
attorney  given  by  the  debtor. 

Sir  James  Bacon,  C.J. :  The  principle  is  right ;  but  I  must 
have  more  information  as  to  the  nature  of  these  actions.  I  will, 
however,  give  you  leave  to  apply  to  the  registrar,  and  you  must 
explain  to  him  in  detail  what  these  actions  are  (^). 

Solicitors :  Messrs.  Stocken  ^  Jupp. 

(*)  Law  Bep.,  18  Eq..  811.         (■)  Law  Rep.,  6  Ch.,  799. 

O  24  L.  T.  (N.  S.),  197.  (*)  On  application  to  the  registrar  leave  was  cfrea. 
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[Law  Reports,  15  Equity  Cases,  79.] 
M.R.  Dec.  11, 1872. 

♦Cart  v.  Hills.  [79 

[1872  C.  233.] 

Administrcttion  —  Plea  that  Defendant  is  not  BkcecrUar. 

To  a  bill  alleging  that  the  defendant  is  executor  of  a  testator,  and  had,  before 
probate,  possessed  himself  of  part  of  the  personal  estate,  and  praying  for 
general  administration,  a  plea  that  the  defendant  is  not  executor  is  a  complete 
answer. 

Rayner  v.  Koelder  (*)  not  followed. 

Plea.  The  bill  stated  to  the  effect  that  Margaret  Heard  Lester, 
deceased,  duly  made  and  executed  her  last  will,  dated  the  9th 
of  December,  1869,  whereby,  after  bequeathing  certain  specific 
legacies,  she  gave,  devised,  and  bequeathed  unto  her  executors 
thereinafter  named  all  her  real  and  personal  estate  upon  certain 
trusts;  and  she  appointed  the  defendant,  Octavius  Lilburne 
Hills,  and  one  James  Alfred  Hallett,  executors ;  that  the  testa- 
trix afterwards  duly  made  and  executed  a  codicil  to  the  said 
will,  dated  the  6th  of  January,  1871,  whereby,  amongst  other 
gifts,  she  bequeathed  an  annuity  of  £120  to  the  plaintiff,  and 
made  certain  specific  bequests  in  his  favor ;  that  the  testi9.trix 
also  made  and  duly  executed  a  further  codicil  to  her  said  will, 
dated  the  29th  of  June,  1871,  whereby,  amongst  other  things, 
she  bequeathed  to  the  plaintiff  a  pecuniary  legacy ;  that  tne 
testatrix  died  on  the  9th  of  June,  1872 ;  that  James  Alfred 
Ilallett  declined  to  accept  *  the  trusts  or  to  act  as  executor  [80 
of  the  said  will,  and  had  by  deed  poll  disclaimed  the  trusts 
thereof;  that  the  said  will,  and  two  codicils  were  duly  proved 
by  the  defendant  alone  in  the  principal  registry  of  Her  Majesty's 
Court  of  Probate ;  that  the  testatrix  was  at  the  date  of  her 
decease  entitled  to  certain  personal  estate  therein  specified,  and, 
that  the  personal  estate  of  the  testatrix  was  sworn  under  the 
sum  or  value  of  £4000 ;  that  the  testatrix  was  not  at  the  time 
of  her  death  seized  of  or  entitled  to  any  real  estate ;  and  that 
the  debts  of  the  testatrix  amounted  to  the  sum  of  £200  or  there- 
abouts. The  bill  then  alleged  (paragraph  8)  as  follows :  "  The 
defendant,  Octavius  Lilburne  Hills,  shortly  after  the  decease 
of  the  said  testatrix,  and  before  the  grant  of  probate  to  him, 
took  upon  himself  the  duties  of  his  said  office  of  executor,  and 
possessed  himself  of,  and  collected  and  got  in  or  sold,  a  con- 
siderable portion  of  her  said  personal  estate,  and,  amongst  other 
items,  her  household  furniture  and  other  effects ;  and  out  of 

O  Law  Rep.,    14  Eq.,  262 ;   8  Eng.  Rep.,  783. 
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the  proceeds  of  such  sales  he  paid  divers  debts  of  the  said  tes- 
tatrix, and  also  her  funeral  expenses,  amounting  in  the  aggre- 
gate to  £150,  or  thereabouts.  The  said  defendant  has  furnished 
to  tlie  plaintiff  no  account  of  his  said  receipts  and  payments." 

The  bill  then  stated  to  the  effect  that  the  personal  estate  was 
likely  to  prove  insufficient  for  payment  in  full  of  the  legacies 
and  annuities  given  by  the  will  and  codicils,  and  that  questions 
were  likely  to  arise  with  reference  to  the  true  construction  of 
the  will  and  codicils;  and  it  prayed  that  the  personal  and  (if 
any)  the  real  estate  of  the  testatrix  might  be  administered  under 
the  direction  of  the  court;  and  that  all  proper  and  necessary 
accounts  might  be  taken,  inquiries  made,  and  directions  given  ; 
and  for  further  relief. 

The  defendant  put  in  a  plea,  which,  after  averring  that  caveats 
had  been  entered  in  the  !rrobate  Court  to  prevent  any  person 
from  proving  the  will  or  testamentary  writings  of  the  testatrix, 
proceeded  as  follows :  "  The  aforesaid  steps  and  proceedings  in 
the  said  Court  of  Probate  have  prevented  probate  being  obtamed 
of  the  said  will  and  testamentary  writings  of  the  said  testJitrix, 
or  any  of  them,  or  the  constitution  of  a  legal  personal  represen- 
tative of  the  said  testatrix ;  and  in  consequence  of  the  aforesaid 
steps  and  proceedings  in  the  said  Court  of  Probate,  and  in  fact, 
81]  I  have  *not  proved  the  said  will  or  the  codicils  or  testa- 
mentary writings  in  the  said  bill  of  complaint  set  forth,  or  other 
the  testamentary  writings  of  the  said  testatrix,  or  any  of  them,  in 
the  principal  registry  of  her  Majesty's  Court  of  Probate,  or 
elsewhere,  or  sworn  the  personal  estate  of  the  said  testatrix  under 
the  sum  or  value  of  £4000,  or  under  any  other  sum  or  value,  or 
been  constituted  in  anjr  manner  the  legal  personal  representa- 
tive of  the  said  testatrix,  and  I  am  not,  nor  have  I  ever  been, 
the  duly  constituted  executor  or  legal  personal  representative 
of  the  said  testatrix.**    The  plea  now  came  on  for  argument. 

Mr.  Southgatej  Q.C.,  and  Mr.  Fellows^  for  the  plea:  The  plea 
is  a  complete  answer  to  the  bill :  HiU  v.  Neale  (*) ;  O>oke  v.  Gii- 
tings  (*).  If  the  parts  of  the  bill  covered  by  the  plea  are  struck 
out,  the  only  allegation  on  which  any  relief  could  be  granted 
would  be  that  contained  in  paragraph  8 ;  but  the  relief  to  which 
the  plaintiff  would  be  entitled  upon  that  allegation  would  be, 
not  general  administration,  but  the  appointment  of  a  receiver 
pendente  lite.  In  Tempest  v.  Lord  Camoys  (*)  the  bill  was  saved 
because  it  contained  an  allegation  that  the  testator  was  entitled 
to  real  estate  ;  but  here  the  bill  alleges  that  the  testatrix  was  not 
entitled  to  any.  In  Overipgton  v.  Ward  (*)  it  was  held  that  a  bill 
praying  for  a  receiver  pendaite  lite  and  for  general  administratiop 

O  5  L.  J.  (O.S.).  Cli.,  144.  (»)  85  Ibid.,  201. 

O  21  Beav.,  497.  (*)  84  Beav.,  175. 
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was  bad;  and  JDe  Feucheres  v.  Dawes  (')  is  a  decision  to  the  like 
eiFect  Some  of  the  observations  in  Haynor  v.  KoehUr  (*)  are  ad- 
verse to  our  contention,  but  the  decision  is  not,  for  the  bill 
alleged  that  the  testator  was  entitled  to  real  estate.  An  averment 
that  the  defendant  had  not  possessed  himself  of  the  estate  as 
alleged  in  the  bill  would  make  the  plea  bad  for  duplicity.  The 
decision  in  Motion  v.  Moojen  (')  shows  that  the  defendant  has 
taken  a  proper  course  in  filin?  this  plea. 

Sir  R.  Baggallaj/y  Q.C.,  and  Mr.  Russell  RobeiHs^  for  the  plaint- 
iff: It  is  not  enough  to  say  that  if  tlie  parts  of  the  bill  covered 
by  *the  plea  were  struck  out  the  bill  would  be  demurrable ;  [82 
and  that  is  what  the  argument  on  the  other  side  amounts  to. 
The  raiix>  decidendi  in  Mamer  v.  Koehler  (')  governs  this  case. 
The  decision  in  Cooke  v.  Gitiings  (*^  maybe  accounted  for  on  the 
ground  that  the  bill  in  that  case  did  not  aver  that  the  defendant 
took  possession  of  the  personal  estate  befpre  probate. 

Loud  Romillt,  M.R.  :  This  plea  must  be  allowed.  You  can- 
not administer  the  personal  estate  of  a  testator  in  Chancery  un- 
less you  have  his  legal  personal  representative  before  the  court ; 
if  you  were  able  to  do  so  you  would  work  great  injustice.  If 
at  the  hearing  of  an  administration  suit  the  court  finds  that  it 
lias  not  the  legal  personal  representative  of  the  testator  before 
it,  then  its  arm  is  paralyzed,  and  it  can  do  nothing.  This  plea 
in  substance  says  that  there  is  no  legal  personal  representative 
of  the  testatrix,  and  indeed  it  is  not  alleged,  or  even  suggested, 
that  any  person  other  than  the  defendant  has  been  constituted 
lier  legal  personal  representative.  It  is  true  that  the  bill  alleges 
that  the  defendant  has  possessed  himself  of  some  part  of  the 
personal  estate;  but  if  he  had  possessed  himself  of  every  penny, 
that  would  not  entitle  the  plaintiff  to  the  relief  he  asks.  If  a 
person  has  taken  possession  of  the  estate,  you  mav  file  a  bill  for 
a  receiver  to  take  care  of  the  property  until  a  legal  personal 
representative  is  appointed,  and  the  court  will  appoint  a  re- 
ceiver for  that  purpose ;  but  that  is  a  totally  ditterent  thing  from 
making  a  decree  for  general  administration.  I  must  therefore 
allow  this  plea. 

Sir  i2.  Baggallay  asked  for  leave  to  amend. 

Lord  Romillt,  M.R. :  No ;  the  plea  goes  to  the  whole  bill. 

Solicitors :  Messrs.  Ravenscrofl  ^  Hills ;  Messrs.  Rooks^  Ken- 
rickj  ^  Harston. 

O  34  Beav.,  175.  Times  Rep.  (^N.S.),  206,  L.  R.,  16  Eq..  534, 

O  Law  Rep.  14  Eq.,  363.  to  appear  in  6  or  7  Ene.  Rep.    JRcwner 

(•)  Law  Rep.  14  Eq.,  203.  ▼  Koehkr,  mpra,  was  followed  by  vice 

(*)  21  Bes^.,  497.  ChaDcellor  Malins   and  the  principV 

(•)  In  Coate  ▼.  WhitHnffton,  39  Law  case  of  Cory  v.  EHU  disapproved  ot 

5  Eng.  Rep.I  92 
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[Law  Reports,  15  Equity  Gases^  86.] 
V.  €.  W.  NoTember  19, 20 ;  DeeemUr  4.,  1872. 

86]  *Prysb  V.  Pktse. 

[1872  P.  77.J 

£i9eeidl  Case  Act,  13  &  14   Vict.  c.  95-^Juri$dictum^'Fietitiou9  SiatemenU  m 

Case. 

On  a  special  case  raising  questions  of  legal  limitations  at  tbe  instance  of  a 
plaintiiT  not  in  possession,  the  court  declined  to  make  any  order  or  to  entertain 
any  fictitious  question  as  to  title  deeds  or  accounts  in  order  to  found  jurisdiction. 

Jr<^  T.  Key  ('),  observed  on.    Farabrook  v.  Farsbrook  (*)  distinguished. 

Special  case.  Daniel  Bowen,  by  his  will,  dated  the  3d  of 
September,  1846,  devised  certain  estates  in  the  county  of  Cardi- 
gan as  follows :  "  To  the  use  of  my  sister  Anne  W.  Philipps 
and  her  assigns  during  her  life,  and  from  and  after  her  decease 
to  the  use  of  all  or  any  one  or  more  exclusively  of  the  other  or 
others  of  the  children  of  the  said  A,  W.  Philipps  now  living  or 
hereafter  to  be  born,  in  such  parts  or  for  such  estate  as  the  said 
A.  W.  Philipps  by  any  deed,  with  or  without  power  of  revoca- 
tion, or  by  her  will  or  any  codicil  thereto,  whether  sole  or  mar- 
ried, and  notwithstanding  her  present  or  any  future  coverture, 
appoint,  and  in  default  of  and  in  the  meanwhile  and  until  such 
appointment,  and  subject  thereto  and  to  the  estates  to  be  ap- 
pointed, to  the  use  of  the  respective  daughters  of  A.  W.  Philipps 
in  equal  shares  for  their  respective  lives,  and  as  to  the  share  of 
each  daughter  of  A.  W..  Philipps,  on  the  decease  of  each  such 
daughter  to  the  use  of  the  respective  first  and  other  son  and 
sons  of  her  body  successively  one  after  another  in  order  of  pri- 
ority of  birth,  and  the  heirs  of  his  and  their  respective  body  and 
bodies;  and  in  default  of  such  issue,  to  the  use  of  the  respective 
daughters  and  daughter  of  each  such  niece,  and  the  heirs  of 
the  body  and  respective  bodies  of  such  respective  daughters  and 
daughter,  in  equal  shares  as  tenants  in  common  in  tail  general, 
with  cross  remainders  between  them  in  tail  general,  and  if  all 
such  daughters  of  each  such  niece  but  one  shall  die  without  issue, 
or  there  shall  be  but  one  such  daughter,  to  the  use  of  such  sur- 
viving, remaining,  or  only  daughter,  in  tail  general ;  and  in 
default  of  such  issue,  to  the  use  of  the  others  and  other  of  my 
87]  said  niece's  *daughters  and  daughter  of  A.  W.  Philipps  re- 
spectively, in  equal  shares  if  more  than  one,  and  if  but  one,  to 
such  one  for  the  same  estates  and  with  the  same  subsequent 
limitations  to  their  respective  sons  and  daughters,  and  includ- 
ing this  cross  limitation,  as  are  herein  expressed  concerning 

O  4  D.  M.  ft  Q.,  78.  O  Law  Rep.,  8  Ch.,  9S, 
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their  original  shares.''  As  to  the  same  hereditaments,  on  fail- 
ure of  all  the  limitations  therein  before  expressed,  the  testator, 
by  his  will,  declared  that  they  should  remain  and  be  for  the  use 
of  the  second  and  other  sons  (except  her  eldest  son)  of  Jane 
Lloyd  successively  for  life,  with  divers  remainders  over. 

Daniel  Bowen  died  in  18-47,  and  his  will  was  duly  proved  by 
his  executors  on  the  81st  of  December  of  the  same  year.  Soon 
after  his  death  his  sister,  A.  "W.  Philipps,  entered  into  posses- . 
sion  of  the  devised  estates,  and  continued  in  possession  till  her 
death  in  February,  1848.  A.  W.  Philipps  had  only  one  son, 
who  died  an  infant,  and  three  daughters  only  — Bridget  Jane, 
who  in  1853  married  C.  A.  Harries;  M.  A.  Philipps,  who  in 
1844  married  J.  P.  V,  Pryse ;  and  E.  F.  L.  Philipps,  who  in 
1831  mai-ried  F.  L.  Philipps. 

Neither  Bridget  Harries  nor  E.  F.  L.  Philipps  had  any  child- 
ren. A.  W.  Philipps  never  executed  any  deed  by  way  of  exercis- 
ing the  power  contained  in  Daniel  Bowen's  will,  but  by  her 
will  dated  the  24th  of  November,  1847,  she  made  the  following 
disposition :  "  I,  A.  W.  Philipps,  now  the  wife  of  John  W. 
Philipps,  of  N.,  being  of  sound  mind,  do  make  my  Inst  will  and 
testament  in  manner  following,  that  is  to  say.  In  pursuance  and 
exercise  of  the  power  of  appointment  and  authority  given  me 
under  and  by  virtue  of  the  last  will  and  testament  of  my  late 
brother  Daniel  Bowen,  do  hereby,  by  this  my  will,  give  iind 
devise  the  house  and  garden  in  Newcastle  Emiyn,  Carmarthen, 
to  my  daughter  E.  F.  L.  Philipps,  her  heirs  and  assigns  for  ever. 
Also  I  give  and  devise  Bwlchlrychan,  in  the  parish  of  Llan- 
weno^to  my  second  daughter,  Mary  Ann  Pryse,  the  wife  of 
J.  P.  Pryse,  for  and  during  the  term  of  her  natural  life,  and 
from  and  after  her  decease  I  give  such  portion  thereof  as  shall 
be  selected  by  the  said  J.  P.  Pryse,  either  before  or  immediately 
after  the  decease  of  the  said  Mary  Ann  Pryse,  of  the  value  of 
X200  per  annum,  for  and  during  the  term  of  his  natural  life ; 
and  from  ano  after  his  decease  I  ^ive  the  same  to  the  person 
entitled  to  the  other  part  of  the  said  estate ;  and  as  to  the  said 
portion  of  my  said  freehold  property  as  is  situated  in  *the  [88 
parish  of  Llanwenog,  my  will  is,  and  I  hereby  devise  the  same, 
together  with  what  shall  be  selected  by  my  son-in-law  J.  P. 
Pryse,  for  life  unto  the  heirs  of  the  body  of  my  said  daughter 
Mary  Ann  lawfully  begotten  as  she  shall  by  her  last  will  or  deed 
appoint  notwithstanding  her  coverture;  and  in  default  of  such 
appointment  I  give  the  same  to  the  first  and  other  son  or  sons 
of  my  daughter  Mary  Ann,  his  and  their  heirs,  and  for  want 
of  issue  male  of  her  body,  I  give  and  devise  the  same  to  the 
daughters  or  daughter  of  my  said  daughter  Mary  Ann  as  tenants 
in  common,  and  for  want  of  such  daughter,  then  I  give  all  mv 
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said  estate  in  the  said  parish  to  my  surviving  daughters,  Bridget 
Jane  and  Elizabeth  Frances,  as  tenants  in  common,  and  the 
heirs  of  their  respective  bodies ;  and  for  want  of  issue  of  eitlier 
of  my  said  (three)  daughters,  Bridget  Jane,  Mary  Ann,  or 
Elizabeth  Frances,  I  give  the  same  to  be  disposed  of  by  the 
survivor  of  my  said  three  daughters,  and  for  want  of  the  sur- 
vivor of  them  making  such  disposition,  I  give  my  said  estate  to 
my  own  right  heirs  for  ever. 

A.  W.  Philipps  died  in  February,  1848,  without  making  any 
other  disposition.  Upon  her  death  her  daughter  Mary  Ann  Pryse, 
and  her  husband  entered  into  possession  and  into  the  receipt  of 
the  rents  and  profits  of  the  said  hereditaments.  Mary  Ann 
Pryse  died  in  June,  1851,  having  had  only  one  child,  the  plaint- 
iff, Mary  Ann.Emily  Jane  Pryse,  who  at  the  time  of  her  death 
was  about  two  years  of  age.  Mary  Ann  Pryse  made  no  appoint- 
ment, and  left  her  husband  her  surviving,  who  immediately 
entered  into  possession  of  the  estate,  and  claimed  and  now  claims 
to  hold  it  as  tenant  by  the  courtesy  if  his  wife  were  tenant  in  tail, 
jiiid  if  not  he  claimed  and  claims  a  portion  of  it  to  the  value  of 
£200  a  year  during  his  life.  On  the  7th  of  May,  1870,  the 
(laughter  of  Mary  Ann  Pryse  attained  the  age  of  twenty-one, 
and  was  desirous  of  barring  the  estate  tail  created  or  supposed 
ti  have  been  created  by  the  will  of  A.  W.  Philipps.  Questions 
haviuj^  arisen  as  to  the  rights  of  the  parties,  this  case  was  sub- 
mitted for  the  opinion  of  the  court :  1.  First,  whether  under  the 
wills  of  Daniel  Bowen  and  A.  W.  Philipps,  Mary  Ann  Pryse 
was  tenant  in  tail  or  tenant  for  life  in  the  said  estates.  2. 
Whether,  if  Marv  Ann  Pryse  was  only  tenant  for  life,  the  gift 
of  a  portion  of  the  estate  and  the  value  of  £200  per  annum  to 
89]  the  husband  of  Mary  Ann  Pryse  was  valid.  *3.  Whether, 
if  under  the  will  of  A.  W.  Philipps  an  estate  for  life  only  was 
devised  to  Mary  Ann  Pr^se,  the  ulterior  appointments  were 
wholly  or  partially,  and  if  partially  to  what  extent,  well  ap- 
pointed, or  whether  they  were,  or  any  and  which,  null  and 
void.  4.  Whether,  if  an  estate  for  life  only  was  by  the  will  of 
the  said  A.  W.  Philipps  devised  or  appointed,  the  plaintiff*,  on 
her  mother's  death,  became,  under  the  will  of  A,  W.  Philipps, 
entitled  to  an  estate  in  inheritance  in  fee  simple  in  the  said 
estate,  or  for  an  estate  tail,  or  whether  she  became  entitled  to 
an  estate  tail  in  one  undivided  third  part  of  the  said  estate 
under  the  will  of  Daniel  Bowen,  each  of  the  sisters  of  Mary 
Ann  Pryse,  viz.,  Bridget  J.  Harries  and  E.  F.  L.  Philipps, 
being  entitled  to  one  other  third  part  thereof,  with  remainder 
to  the  use  of  their  first  and  other  sons  successively  in  tail  male, 
and  in  default  of  such  issue  remainder  to  the  daughters. 
On  the  case  being  opened.  The  Vice  Chancellob  said: 
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These  are  all  legal  questions,  and  I  must  require  you  to  satisfy 
me  that  they  are  within  the  jurisdiction  of  this  court 

Mr.  Lindtey^  Q.C.,  and  Mr.  Macnaghten^  for  the  plaintiff:  In 
Key  y.  Key  (*)  the  court  decided  similar  questions  without 
objection ;  but  even  if  the  court  felt  a  diflSlculty  on  the  point 
of  jurisdiction,  it  could  direct  an  amendment,  as  was  done  in 
Forsbrook  v.  Forsbrook  ('),  so  as  to  bring  the  case  within  the 
act.  In  that  case  the  equitable  question  suggested  was  whether 
the  first  takers  had  power  to  commit  waste.  Here  a  question 
as  to  the  custody  of  the  title  deeds,  or  of  the  plaintiff's  right  to 
an  account,  might  naturally  arise  from  the  relation  of  the  parties. 
Mr.  D/i:/aywon,Q.C.,Mr.  E.  G.  TrAite,andMr.  G.  W.  Collins, 
appeared  for  Mr.  and  Mrs.  Philipps.  They  said  that  all  the 
ptirtiea  desired  the  opinion  of  the  court  to  be  taken.  In  Key  v. 
Key  the  question  of  jurisdiction  was  raised  and  got  over  (but 
how,  he  (Mr.  Dickinson)  did  not  remember),  and  therefore  was 
not  referred  to  in  the  report.  The  report  showed  that  the  court 
must  have  had  the  facts  befor'e  them,  and  could  not  have  decided 
in  ignorance  that  a  question  of  jurisdiction  was  involved  in  the 
case.  They  cited  De  Windt  v.  De  Windt  (>). 
^  ♦Mr.  Joshua  Williams,  Q.C.,  and  Mr.  C.  Hall,  for  other  par-  [90 
ties,  said,  that  in  addition  tO'  the  question  of  title  deeds  and 
accounts,  there  was  a  further  one,  whether  the  plaintiff  was  not 
bound  to  execute  a  settlement. 

The  ViCB  Chancellor  :  I  feel  great  difficulty  on  the  subject 
of  jurisdiction;  but  the  case  may  be  argued. 

The  case  was  then  argued  at  considerable  length,  when  his 
honor  reserved  his  judgment. 

Dec.  4.  Sir  John  Wickbns,V.C.  :  The  plaintiff  in  this  case, 
a  lady  who  has  recently  attained  ber  majority,  asks  the  court 
to  decide  that  she  is  legal  tenant  in  tail  of  certain  estates  in 
Cardiganshire  in  remainder  expectant  on  the  determination  of 
a  legal  interest  in  her  father  as  tenant  by  the  courtesy,  or,  in 
the  alternative,  that  she  is  legal  tenant  in  fee  simple  or  fee  tail 
in  possession  of  those  estates,  or  lastly,  that  she  is  legal  tenant 
in  fee  of  and  in  possession  of  one  undivided  third  part  of  them. 
The  plaintiff^s  father  has  been  in  undisturbed  possession  of  the 
property  since  her  mother's  death,  in  June,  1851.  According 
to  the  ordinary  rule  this  court  will  not  decide  a  legal  question 
as  to  a  right  to  real  estate  in  remainder,  and  will  not  try  the 
legal  title  to  real  estate  in  possession  of  a  person  who  is  out  of 
possession.  Both  propositions  are  elementary.  As  regards  the 
former,  De  Windt  v.  De  Windt  was  referred  to  during  the  argu- 
ment as  giving  the  highest  sanction  to  what  was  said  in  Green- 

0)4  D.  M.  ft  a,  73.  O La^  ^^V*  8  Ch,,  93.      O La^  Kep-.  1  S*  ^t  87. 
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wood  V.  Suiherlani  (*)  and  Garlick  v,  Lawson  (*).  But  m  fact  no 
authority  13  required  for  either.  It  is  said  that  the  court  is 
asked  to  do  no  more  here  than  was  done  in  Key  v.  Key  (*),  and 
Uy  means  of  an  artifice  suggested  by  the  court  in  Forsbrook  v. 
Fursbrook  (*).  If  Key  v.  Key  be  law,  the  amendment  in  Fors- 
brook V.  Forsbrook  seems  to  have  been  unnecessary,  so  that  the 
cases  are  not  quite  consistent.  And  notwithstanding  my  un-^ 
feigned  respect  for  the  judges  who  decided  Key  v.  Key^  and 
notwithstanding  the  fact  which,  though  not  appearing  in  the 
report,  was  stated  to  me  by  Mr.  Dickinson,  that  the  point  was 
91]  considered,  I  must  decline  to  follow  it,  as  *regard8  the 
question  of  jurisdiction,  in  any  case  not  similar,  which  this  is 
not.  In  Forsbrook  v.  Forsbrook  (*)  it  was  held  that  a  person  in 
possession  under  a  legal  title  (so  fur  as  appears)  might  obtain 
the  opinion  of  the  court  on  a  special  case.  Whether  he  could 
commit  waste  or  not,  which  in  that  case  involved  the  question 
whether  he  was  tenant  for  life  or  in  tail.  This  determined,  con- 
trary to  the  common  opinion  (and  I  believe  to  the  intention  with 
which  the  Special  Case  Act  was  framed),  that  the  court  can  de- 
cide on  a  special  case  a  question  which  could  not  be  determined 
in  a  suit  by  the  plaintiff  a^inst  the  defendant  named  in  the 
heading,  and  also  decided  that  waste  is  a  matter  cognizable  by 
courts  of  equity  within  the  meaning  of  the  Special  Case  Act. 

No  doubt  courts  of  equity,  for  the  purpose  of  administering 
assets,  and  generally  in  taking  accounts,  try  many  different  sorts 
of  action,  and  for  the  purpose  of  granting  or  refusing  injunctions 
try  numerous  cases  of  trespass  and  the  like,  as  they  may  inci- 
dentally, and  for  the  purpose  of  exercising  their  proper  jurisdic- 
tion, try  questions  of  Ecclesiastical  or  Scotch  or  Italian  law ; 
but  the  Special  Case  Act  cannot  have  been  meant  to  extend  to 
these.  No  doubt  by  "  questions  cognizable  in  courts  of  equity  " 
it  meant  primarily,  if  not  ejcclusively,  equitable  questions.  At 
the  same  tim3  waste,  if  not  an  equitable  question,  is  one  which 
often  arises  in  courts  of  equity,  and  what  the  court  did  in  Jbrs- 
brook  V.  Forsbrook  was  so  convenient  and  just  that  its  authority 
will,  no  doubt,  be  recognized  in  any  case  at  all  similar,  at  least 
bv  any  tribunal  except  the  highest  It  is  as  yet,  I  believe,  a  sin- 
gle case,  unless  Key  v.  Key  (')  be  considered  as  involving  the 
same  principle.  It  has  been  alreadysuggested  that  the  two 
cases  are  not  altogether  consistent.  Where  a  new  jurisdiction 
is  given  by  statute  the  court  cannot  go  beyond  it  on  grounds  of 
convenience.  And  whereas,  as  in  the  statute  now  in  question, 
the  obvious  intention  is  merely  to  simplify,  for  certain  purposes, 
the  power  of  a  court  of  recognized  jurisdiction,  it  can  hardljr  be 
right  for  that  court  to  twist  the  act  into  an  instrument  for  claim- 

10  Hare.  App.,  xil.  (")  4  D.  M.  &  G.,  78. 
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ing  a  more  extended  jurisdiction  or  diverting  to  itself  the  juris- 
diction properly  belonging  to  another.  Still  the  authorities 
seem  to  show  that  within  certain  limits  the  court  may  be  in- 
genious in  seeking  grounds  to  give  itself  jurisdiction  under  this 
particular  act,  where  the  principal  question  is  *one  which  [92 
it  cannot  directly  deal  with;  and  I  was  asked  to  apply  some 
similar  process  for  the  purpose  of  acquiring  jurisdiction  by  a 
sidewind  over  questions  which  I  have  no  ri^ht  to  decide  directly. 
First,  it  was  faintlv  suggested  that  the  plaintiff  may  be  entitled 
to  an  account  agamst  her  father  as  qaasi  bailiff  during  her  mi- 
nority. But  her  principal  contention  is,  that  his  possession  was 
rightful.  And  on  the  alternative  contention,  wbicn  she  in  effect 
repudiates,  her  title  is  a  title  to  eject,  and  nothing  else,  though 
she  would  be  entitled  to  an  account  if  she  had  established  her 
title  in  ejectment.  It  was  further  suggested  that  she  has  an  in- 
terest in  the  title  deeds.  Ko  doubt  any  remainderman  having 
a  vested  interest  has  certain  rights  to  the  title  deeds  which  may 
be  asserted  by  bill :  Dam  v.  Earl  of  Dysart  (') ;  but  such  a  bill 
raises  a  question  between  tenant  for  life  and  the  remainderman 
only,  and  even  if  it  were  maintainable  where  the  remainderman's 
title  is  open  to  doubt,  it  cannot  be  used  to  determine  questions 
between  adverse  remaindermen.  Still  less  could  a  bill  founded 
on  an  alleged  title  to  deeds  be  made  to  serve  the  purposes  of 
an  ejectment,  which  is  the  plaintiff's  alternative  title.  It  should 
be  added  that  in  this  case  there  is  not  a  word  to  show  whether 
there  are  deeds  or  who  has  them.  K  the  court,  for  the  purpose 
of  asserting  jurisdiction,  suggested  facts  to  be  stated  or  questions 
to  be  asked,  there  would  be  some  danger  of  its  having  fictitions 
cases  brought  before  it ;  and  to  this  there  would  be  a  very  strong 
objection  on  manv  grounds.  I  have  no  reason  to  believe  that 
there  was  anv  real  question  as  to  the  dieeds  in  this  case,  and  in 
fact  am  convinced  that  there  is  none. 

On  the  whole,  I  can  see  no  ground  for  assuming  the  juris- 
diction to  answer  the  questions  raised  by  this  case ;  and  though 
I  have  heard  them  fully  argued,  and  have  formed  a  strong  opin- 
ion upon  them,  I  shall  do  as  the  Lord  Justice  Turner  did  in 
Bulkdy  v.  Hope  (*),  and  abstain  from  expressing  it.  Probably 
the  best  way  wil^  be  to  say,  as  was  done  there,  "  This  court  docs 
not  think  fit  to  make  any  order  in  this  case.'' 

Solicitors:  Messrs.  Lempriere^  lurneVy  ^  dayton^  agents  for 
Mr.  WaUer  Owen  Price,  Carmarthen. 

(0  20  Beay.,  405.  ▼.  City  ofHoehester,  2  LAnsing,  169.  And 

(*)  8  D  M.  &  Gt.,  30.  there  must  be  an  existing  cause  of  action 

See  New  York  Code,  sec.  872.    The  bv  one  of  the  parties  against  the  other 

case  agreed  upon  and  submitted  must  Mcbart    CoUege  v.  FUmugh,  27  N.  Y 

be  an  actual  case  submitted  in  good  Kep.,  136. 

faith  and  not  a  fictitious  one.   WiMams 


786  BQUITY  CASES.  [L.  B. 

1872  London,  Bombay,  and  Mediterranean  Bank  v.  Narraway.         M.B. 

[Law  Reports,  15  Equity  Caaes,  93.] 
M.  R.  Dec  6, 10, 1872. 

♦London,  Bombay,  and  Mbditkrranban  Bane  v, 
93]  Narrawat. 

[1871  L.  18.] 

Set-off —  Mutual  Credit  —  Bankruptey  Act,  1849,  ».  171  —  Credit  ffiven  to  Firm — 
Bankntptey  of  Partner — Party  daimtng  Set-off  Trustee  only. 

The  plaintiff  Bank  sold  acceptances  of  theirs  to  C  &  Co.  partly  in  oonsideratioa 
of  acceptances  of  C  &  Co.  The  firm  of  C  &  Co.  consisted  of  two  partners,  both 
of  whom  in  1866  executed  assignments  for  the  benefit  of  their  separate  creditors, 
one  of  which  assignments  was  registered  under  the  Bankruptcy  Act  of  1861,  but 
the  other  was  not ;  and  the  partnership  affairs  were  afterwards  wound  up  in  a 
chancery  suit.  At  the  time,  when  these  assiji^nments  were  executed  tlie  accep- 
tances of  C  &  Co.  were  not  due  and  were  in  the  hands  of  third  parties,  who  after- 
wards re-assi^ned  them  to  the  plaintiff  Bank,  in  order  that  the  plaintiff  Bank 
might  establish  a  set-off  against  C  k  Co. ;  and  it  was  agreed  that  any  moneys 
recovered  by  means  of  the  set-off  should  be  divided  between  the  plaintiff  Bank 
and  the  holders  of  the  acceptances  in  certain  proportions : 

Held,  that  as  there  was  no  bankruptcy  of  the  firm  of  C  &  Co.,  the  plaintiff 
Bank  were  not  entitled  to  set  off  the  acceptances  of  C  &  Co.  against  the  accep- 
tances of  the  plaintiff  Bank. 

Semble,  that  the  plaintiff  Bank  were  only  in  the  position  of  trustees  of  the 
acceptances  of  C.  &  Co.,  and  on  that  ground  also  were  debarred  from  claiming  a 
set-off. 

Previously  to  August,  1866,  Bomanjee  Pestonjee  and  Bo- 
manjee  Framjee  Cama  carried  on  business  in  London  under  the 
firm  of  Bomanjee  Framjee  Cama  &  Co.  (hereafter  called  Cama 
&  Co.  of  London) ;  and  Bomanjee  Framjee  Cama  carried  on 
business  in  Bombay  on  his  own  account  under  the  style  of 
Bomanjee  Framjee  Cama,  Sons,  &  Co.  (hereaft;er  called  Cama 
&  Co.  of  Bombay).  In  January,- 1866,  the  Bombay  branch  of 
the  plaintiff  Bank  sold  to  Cama  &  Co.,  of  Bombay  ten  bills  of 
exchange  for  <£1000  each,  drawn  upon  the  plaintiff  Bank,  and 
payable  at  their  principal  office  in  Loudon  three  months  after 
sight ;  and  Cama  &  Co.  of  Bombay  delivered  to  the  manager 
of  the  said  Bombay  branch  two  bills  of  exchange  for  £5000  each 
drawn  by  Cama  &  Co.  of  Bombay  on  Cama  &  Co.  of  London, 
and  payable  six  months  after  sight.  All  these  bills  were  duly 
94]  accepted.  The  plaintiff  Bank's  acceptances  ^became  due 
on  the  23d  of  May,  1866  ;  and  those  of  Cama  jc  Co.  of  London 
on  the  23d  of  Anofust,  1866.  In  February,  1*866,  the  Bombay 
branch  of  the  plaintiff  Bank  sold  to  Cama  &  Co.  of  Bombay 
certain  other  bills  for  suras  amounting  in  the  whole  to  £15,000, 
drawn  on  the  plaintiff  Bank,  and  payable  four  months  after 
sight.  These  bills  were  duly  accepted,  and  ten  of  them,  being 
for  £1000  each,  became  due  on  the  11th  of  July,  1866,  and  two, 
being  respectively  for  £3000  and  £2000,  became  due  on  the 
29th  of  July,  1866.-    In  consideration  for  the  last  mentioned 
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bills  Cama  &  Co.  of  Bombay  paid  the  sum  of  £5000  in  cash, 
together  with  a  further  sum  in  respect  of  exchange,  and  they 
also  delivered  to  the  manager  of  the  Bombay  branch  two  bills  for 
£5000  each  drawn  by  Cama  &  Co.  of  Bombay  on  Cama  &  Co. 
of  London,  and  payable  six  months  after  si^ht.  These  bills 
were  duly  accepted  by  Cama  &  Co.  of  London,  and  became 
due  respectively  on  the  11th  and  29th  of  September,  1866.  The 
plaintiff  Bank  were  unable  to  meet  those  acceptances  which 
fell  due  on  the  23d  of  May,  1866,  and  on  the  1st  of  June,  1866, 
a  memorandum  of  agreement  between  Cama  &  Co.  of  London 
and  the  plaintiff  Bank  was  signed,  whereby  it  was  agreed  that 
a  promissory  note  of  Messrs.  E.  Landau  &  Co.  for  £10,000, 
held  by  the  bank,  should  be  deposited  with  Cama  &  Co.  of 
London  as  a  security  for  payment  of  the  bank's  overdue  accep- 
tances for  £10,000  (then  held  by  .Cama  &  Co.)  by  the  following 
installments,  with  interest  at  the  minimum  rate  of  the  Bank  of 
England,  from  the  23d  of  May,  1866,  that  is  to  say,  £5000  on 
or  before  the  20th  of  June,  1866,  and  the  balance  on  or  before 
the  27th  of  July,  1866;  the  promissory  note  to  be  returned  to 
the  bank  on  due  payment  of  such  installments,  but  in  default 
of  payment  of  either  of  such  installments  the  promissory  note 
was  to  belong  to  Cama  &  Co.  of  London  absolutely,  who  were, 
however,  to  account  to  the  bank  for  any  balance  that 
might  remain  after  payment  of  the  said  acceptances,  and  all 
interest  and  legal  and  other  expenses  that  might  be  incurred 
in  obtaining  payment  of  the  installments,  or  the  moneys  due  on 
the  promissory  note.  Default  was  made  in  payment  of  the  in- 
stallment of  £5000  on  the  20th  of  June,  1866. 

On  the  20th  of  July,  1866,  an  order  was  made  on  a  petition 
♦presented  on  the  7th  of  the  same  month  directing  the  [95 
plaintiff  Bank  to  be  wound  up.  By  a  deed  dated  tne  6th  of 
August,  1866,  Bomanjee  Framjee  Cama  conveyed  all  his  real 
and  personal  estate  to  John  Beattie,  James  Hossack,  and  Dad- 
abhoy  Hormusjee  Cama,  their  heirs,  executors,  and  administra- 
tors, upon  trusts  for  the  benefit  of  the  creditors  of  Bomanjee 
Framjee  Cama.  This  deed  was  not  registered  under  the  Bank- 
ruptcy Acts.  By  a  deed  dated  the  22d  of  August,  1866,  Bom- 
anjee Pestonjee  conveyed  all  his  estate  and  effects,  and  partic- 
ularly his  share  or  interest  in  any  partnership  or  firm,  and  the 
assets  thereof  (except  his  interest  in  certain  premises  at  Bombay), 
to  William  Frederick  Narraway  and  Robert  Davie  Peebles,  to 
be  got  in,  applied,  and  administered  for  the  benefit  of  his  credit- 
ors, as  if  he  had  at  the  date  thereof  been  adjudicated  bankrupt. 
This  deed  was  registered  under  the  Bankruptcy  Act,  1861,  and 
Kobert  Henry  iNesbitt  was  afterwards  appointed  a  trustee 
thereof  in  the  place  of  Robert  DaTie  Peebles. 
6  Eng.  Rep.1  08 
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In  January,  1868,  a  bill  was  filed  by  Narraway  and  Nesbitt 
against  Beattie,  Ho8sack,Dadabboy  Ilormusjee  Cama,  andBom- 
aiijee  Framjce  Cama,  for  the  purpose  of  obtaining  a  declaration 
that  the  partnership  of  Cama  &  Co.  of  London  had  been  dis- 
solved, and  of  taking  the  accounts  and  winding  up  the  affiiirs 
of  the  firm ;  and  a  decree  was  made  in  this  suit.  At  the  date 
of  the  order  to  wind  up  the  plaintifii'Bank,  and  of  the  creditors' 
deeds  executed  by  Bomanjee  Framjee  Cama  and  Boraanjee  Pes- 
tonjee  respectively,  the  firm  of  Cama  &  Co.  of  London  were  the 
holders  of  the  plaiutifiT  Bank's  said  acceptances  to  the  extent  of 
jei7,000 ;  Messrs.  Gray,  Dawes,  &  Co.  wftre  holders  thereof  to 
the  extent  of  £4000 ;  Messrs.  Browne,  Hunter,  &  Co.  to  the 
extent  of  £2000 ;  and  <he  Bank  of  England  to  the  extent  of 
£2000 ;  the  National  Provincial  Bank  were  the  holders  of  one  of 
Cama  &  Co.'s  said  acceptances,  and  the  Union  Bank  of  London 
were  the  holders  of  the  remaining  three.  An  agreement  dated 
the  12th  of  November,  1869,  was  made  between  the  Union 
Bank  of  the  first  part,  the  National  Provincial  Bank  of  the 
second  part,  Gray,  Dawes,  &  Co.  of  the  third  part,  Browne, 
Hunter,  &  Co.  of  the  fourth  part,  and  the  ofiicial  liquidators 
96]  *^^  th®  plaintifl:'  Bank  of  the  fifth  part,  by  which  it  was, 
amongst  other  things,  aa^reed  to  the  following  efl:ect:  1.  That 
the  Union  Bank  and  the  National  Provincial  Bank  should  forth- 
with deliver  (and  if  necessary  endorse,  but  without,  recourse) 
those  which  they  respectively  held  of  Cama  &  Co.'s  acceptances 
for  £20,000,  to  the  plaintiff  Bank  or  the  ofiicial  liquidators;  and 
the  ofiicial  liquidators  should  immediately  afterwards  take  such 
steps  and  proceedings  as  might  be  necessary  for  setting  ofl^  a 
sufficiency  of  the  same  against  the  plaintifiT  Bank's  acceptances, 
and  recovering  possession  of  Landau's  promissory  note ;  and 
for  the  purpose  of  such  set-off* the  official  liquidators  should  make 
use  of,  or  as  between  the  parties  thereto  should  be  deemed  to 
have  made  use  of  the  acceptances  of  Cama  &  Co.  held  by  the 
Union  Bank,  by  the  National  Provincial  Bank,  ratably  and  in 
the  proportion  of  three  to  one.  2.  That  all  costs  of  and  inci- 
dental to  the  taking  of  the  said  steps  and  proceedings  should 
(whether  the  same  should  be  wholly  or  partially  successful  or 
not)  be  borne  by  the  estate  and  eflfccts  of  the  plaintiff*  Bank.  3. 
That  if  the  official  liquidators  should  fail  to  establish  the  said 
set-oft'  and  to  recover  Landau's  promissory  note,  Cama  &  Co.'s 
acceptances  should  be  delivered  (and  if  necessary  re-endorsed) 
by  the  official  liquidators  to  the  tlnion  Bank  and  the  National 
Provincial  Bank  respectively,  and  all  the  parties  thereto  should 
be  restored,  as  far  as  circumstances  would  permit,  to  the  same 
rights  and  liabilities  as  they  respectively  would  have  possessed 
and  been  subject  to  if  the  present  agreement  had  not  been  made 
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and  executed.  4.  That  if  the  said  set-off  should  be  established 
or  effectuated,  and  as  a  consequence  thereof  Landau's  promis- 
sory note  wholly  or  partially  released  from  the  claims  of  Cama 
&  Co.  of  London  and  of  Bombay,  and  of  their  respective  re- 
presentatives or  assigns,  the  net  proceeds  so  released  of  such 
promissory  note  should  be  disposed  of  as  follows :  There  should 
be  paid  out  of  the  ^aid  net  proceeds  to  the  Union  Bank,  in  con- 
sideration of  the  delivery  and  of  the  endorsement  ^if  any)  to  be 
made  by  them  pursuant  to  the  first  article,  a  dividend  at  the 
rate  of  5^.  in  the  £1  on  the  amount  of  the  said  acceptances  held 
by  them,  and  there  should  be  paid  out  of  the  said  net  proceeds 
to  the  said  National  Provincial  Bank,  in  consideration  of  the 
delivery  and  of  the  endorsement  (if  any)  to  be  made  by  them  . 
pursuant  to  the  first  article,  a  dividend  at  the  like  *rate  of  55.  [97 
in  the  £1  on  the  amount  of  the  said  acceptance  held  by  them ;  and 
there  should  be  paid  out  of  the  said  net  proceeds  to  Gray,  Dawes, 
&  Co.,  in  consideration  of  their  concurring  in  the  agi'eement  and 
thereby  facilitating  the  making  of  the  set-off^  a  dividend  at  the 
rate  of  2^.  6d.  in  the£l  on  the  bills  heldby  them,  and  there  should 
be  paid  out  of  the  said  net  proceeds  to  Brown,  Hunter,  &  Co., 
in  consideration  of  their  concurring  in  the  agreement,  and  there- 
by facilitating  the  making  of  the  said  set-off,  a  dividend  at  the 
rate  of  2s.  6d.  in  the  XI  on  the  bill,  all  of  the  aforesaid  payments 
to  abate  ratably  in  the  event  of  the  said  net  proceeds  proving 
insufficient  to  provide  for  all  of  them  in  full;  and  as  to  the  re- 
sidue of  the  said  net  proceeds  (which  it  was  estimated  might  in 
the  event  amount  to  £4,250  or  upwards)  the-  same  should  be- 
come and  be  part  of  the  general  estate  of  the  plaintiff  Bank,  and 
be  disposed  of  accordingly.  Meanwhile  proceedings  had  been 
taken  by  Karraway  and  !N  esbitt  against  Messrs.  E.  Landau  & 
Co.  to  recover  the  amount  of  the  promissory  note.  These  pro- 
ceedings were  resisted  by  Landau  &  Co.  on  the  ground  that  they 
ought  not  to  be  called  upon  to  pay  the  note  until  they  were  re- 
leased from  being  contributories  of  a  company  which  had  been 
amalgamated  with  the  plaintiff  Bank,  liarraway  and  Nesbitt 
thereupon  applied  to  the  liquidators  of  the  plaintiff  Bank  to  re- 
lease Landau  &  Co.,  but  they  refused  to  do  so,  and  on  the  19th 
of  February,  1870,  wrote  a  letter,  which,  after  stating  that  the 
plaintiff  Bank  claimed  to  set  off  the  acceptances  of  Cama  &  Co. 
against  their  own,  concluded  as  follows :  "  As  the  Bombay  bank 
has  not  yet  had  time  to  establish  the  proposed  *  set-off'  its  liqui- 
dators are  naturally  anxious  to  retain  those  names  on  the  lists 
for  the  present  in  order  that  Cama's  inspectors  may  in  the  mean- 
time be  prevented  from  realizing  the  note  or  the  securities  which 
are  deposited  to  meet  it;  but  should  the  bank  be  successful  in 
establishing  such  set-off  an  application  will  be  made  to  the  court 
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to  sanction  the  removal  of  such  names.'*  Siibscquenlly  Messrs. 
Narraway  and  Nesbitt  succeeded  in  recovering  tVom  Landun  & 
Co.  a  considerable  portion  of  the  moneys  due  on  their  promis- 
sory note,  and  such  moneys  were  paid  into  court  in  the  suit  of 
Narraway  v.  Beatlie  pursuant  to  an  order  dated  the  7th  of  De- 
cember, 1870. 

98]  *0n  the  31st  of  January',  1871,  the  bill  in  this  suit  was 
filed  against  all  the  parties  to  the  suit  of  Nanaway  v.  BraUir^  al- 
leging that  the  plaintilff  Bank  were  the  holders  of  all  the  four 
bills  of  Cama  &  Co.  for  £5000;  and  that  at  the  time  when  the 
plaintiff  Bank  became  such  holdera  the  moneys  due  on  the  nolo 
lad  not  been  recovered;  and  praying  for  deelarutioiifs,  1,  that 
the  plaintitt'Bank  were  entitled  to  redeem  the  promissory  note 
of  Landau  &  Co.,  and  all  moneys  received  in  respect  thereof  on 
payment  of  the  balance,  if  any,  due  from  the  bank  to  the  firm 
of  Cama  &  Co.  of  London ;  2,  that  for  the  purpose  of  ascertain- 
ing the  amount  of  such  balance,  the  sums  due  to  the  bank  from 
Cama  &  Co.  of  London  in  respect  of  the  bills  of  exchange  ac- 
cepted by  the  firm  and  held  by  the  bank  ought  to  be  set  oft' 
against  the  sums  due  from  the  bank  to  the  firm  in  respect  of  the 
bills  of  exchange  accepted  by  the  bank  and  held  by  the  persons 
representing  the  firm  ;  for  relief  on  the  footing  of  these  declara- 
tions; and  for  an  injunction  to  restrain  the  defendants  from 
dealing  with  the  moneys  recovered  on  the  promissory  note. 
The  nature  of  the  arrangement  under  which  the  bank  became 
holders  of  the  acceptances  of  Cama  &  Co.  did  not  appear  in  the 
bill,  and  was  only  discovered  upon  the  cross  examination  of  one 
of  the  liquidators  of  the  bank.  The  suit  now  came  on  to  be 
heard. 

Mr.  jPry,  Q.C.,  and  Mr.  //.  Lake^  for  the  plaintiffs  :  We  claim  a 
risfht  of  set-off  under  the  mutual  credit  clause  of  the  Bankruptcy 
act  of  1849  (12  &  13  Vict.  c.  106,  s.  171),  which  was  in  force  at 
the  time  when  the  transaction  took  place.  Li  Hankey  v.  Smith  (') 
it  was  decided  that  mutual  credit  may  be  constituted  though 
the  parties  do  not  mean  particularly  to  trust  one  another ;  and 
the  provisions  of  the  then  Bankruptcy  Act  (which  were  substan- 
tially the  same  as  those  of  the  act  of  1849)  were  held  to  apply 
to  a  case  where  A  accepted  a  bill,  which  got  into  the  hands  of 
B,  who  afterwards  bought  goods  of  A.  Tins  is  a  stronger  case ; 
for  the  bills  accepted  by  Cama  &  Co.  of  London  were  given 
as  consideration  for  those  accepted  by  the  plaintiff  Bank.  It  is 
99]  *true  that  the  bank  parted  with  the  bills,  and  that  tbey 
were  in  the  hands  of  third  parties  at  the  date  of  the  bank- 
ruptcy ;  but  the  effect  of  that  was  the  only  to  suspend  the  right 
of  set-off,  not  to  extinguish  it ;  and  as  the  bills  were,  at  the 

(•)  3  T.  R.  507,  n. 
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time  when  the  promissory  note  was  realized,  and  still  are,  in 
our  hands,  the  right  of  set-off  has  revived  :  Bolland  v.  Nash  (^) ; 
GjIUiis  v.  Jones  (^).  Further,  we  are  not  mere  trustees  of  the 
hills  returned  to  us,  but  have  a  beneficial  interest  in  the  result 
of  the  set-off;  and  there  is  nothing  illegal  or  improper  in  the 
arrangement  which  has  been  ma<1e  with  the  parties  entitled  to 
these  bills.  In  Hawkins  v.  Whitlen  (^)  a  person  indebted  to  afinn 
of  bankers  took  their  notes  after  he  knew  that  they  had  stopped 
payment;  but  it  was  held  that  he  was  entitled  to  set  them  off; 
and  Bagley,  J,,  in  delivering  the  judgment  of  the  court,  ob* 
served:  *'  It  may  be  true  that  he  took  these  notes  for  the  very 
purpose  of  making  them  the  subject  of  his  set-off  and  of  getting 
in  substance  20^.  in  the  pound  upon  these  notes;  but  as  this 
has  not  been  prohibited,  we  cannot  say  that  it  is  illegal." 

Sir  72.  JBaggallai/y  Q.C.,  and  Mr.  iz.  M.  Jackson^  for  Narra- 
way  v^nH  Nesbitt:  First:  The  right  of  set-oft' claimed  by  the 
plaintiff  arises  only  in  the  case  of  a  bankruptcy;  and  we  say 
that  there  has  been  no  bankruptcy  here.  There  has  been  no 
bankruptcy  of  the  firm  of  Cama  &  Co.  of* London;  and  as 
regards  the  individual  partners,  only  one  of  them  has  executed 
a  registered  deed  ;  the  other  has  simply  parted  with  his  interest. 
That  alienation  effected  a  dissolution  of  the  partnership,  and 
accordingly  a  suit  was  instituted,  a  decree  was  made  declaring 
tlic  partnership  dissolved,  and  the  affairs  of  the  partnership 
have  been  wound  up  in  that  suit;  but  there  has  neither  been  a 
bankruptcy  of  the  firm  nor  anything  equivalent  to  it.  There 
is  nothing  in  the  Companies  Acts  equivalent  to  the  mutual 
credit  clause  in  the  Bankruptcy  Acts.  Secondly:  The  terms 
t»f  the  memorandum  of  agreement  of  the  1st  of  June,  1866,  pre- 
clude the  plaintiff  Bank  from  claiming  a  set-oft*,  at  all  events  to 
the  extent  claimed.  That  agreement  was  *entered  into  [100 
after  the  plaintiff's  acceptances  had  become  due,  and  at  a  time 
when  the  plaintiff' Bank  might  have  been  sued  on  them.  The 
object  of  the  agreement  was  to  benefit  the  plaintiff  Bank,  who 
were  desirous  of  obtaining  time  from  Cama  &  Co.  It  provides 
t*t)r  payment  of  the  acceptances  by  installment;  and  the  stipu- 
latiun  made  was,  that  if  an  installment  was  not  paid,  the  pro- 
missory note  in  question  was  to  become  the  absolute  property 
of  Cama  &  Co.  of  London,  subject  to  a  right  in  the  plaintiff'  to 
require  them  to  account  for  any  surplus  which  might  remain 
after  payment  of  the  acceptances  and  costs.  That  right  is  the 
only  one  which  the  plaintiff  can  enforce  ;  and  the  set-off  can  be 
claimed  only  to  the  extent  of  that  surplus,  if  at  all.  Thirdly  : 
Assuming  the  agreement  of  the  12th  of  November,  1869,  to  be 
one  which  the  court  will  recognize,  still  the  plaintiff  Bank  can 

0)  8  B.  &  C,  105.  0 10  B.  &  C,  777.  (•)  10  B.  &  C,  217. 


742  EQUITY  CASES.  [L.  R 

1873  London,  Bombay  and  Mediterranean  Bank  v.  Narraway.  M.K 

at  most  have  a  set-off  only  to  the  extent  to  which  they  are  bene- 
ficially interested  in  Cama  &  Co.'s  acceptances :  Foster  v. 
Wilson  (^).  Fourthly:  In  reality,  however,  the  whole  arrange- 
ment  carried  into  effect  by  the  agreement  of  the  12th  of  iNo- 
veraber,  1869,  is  a  mere  juggle,  which  a  court  of  equity  will  not 
assist  in  any  way.  This  is  made  perfectly  plain  by  the  letter 
from  the  liquidators  of  the  19th  of  February,  1870.  The 
[jlaintiff  Bank  have  really  no  beneficial  interest  in  the  accep- 
tances, but  are  only  trustees  or  agents  for  the  real  owners,  who 
have  placed  the  acceptances  in  their  hands  simply  with  a  view 
to  this  suit,  and  upon  the  terms  that  the  plunder  to  be  thereby 
obtained  shall  be  shared  between  them.  Upon  the  principles 
laid  down  in  Foster  v.  Wils<m  there  can  be  no  set-off  at  all.  In 
questions  relating  to  set-off  courts  of  law  now  look  at  the  real 
position  of  the  parties:  Watson  v.  Mid-WaUs  Railioay  Com- 
'pany  (^ ;  dfortioriy  a  court  of  equity  will  do  so. 

Mr.  Southgate,  Q.C.,  and  Mr.  Kekcwich^  for  Beattie  and  Bossackj 
referred  to  Pair  v.  Mclvcr  ('). 

Mr.  Fry^  in  reply. 

101]  *LoRD  RoMiLLY,  M.E.,  after  statingthe  facts,  continued : 
The  facts  which  I  have  stated  show  that  it  is  impossible  thero 
can  be  such  a  thing  as  set-off  in  respect  of  mutual  credit  in  this 
case.  In  the  first  place,  there  is  no  bankruptcy  of  the  firm  of 
Cama  &  Co.  of  London.  There  is  not  even  a  registration  in 
bankruptcy  of  a  creditors'  deed,  except  of  one  of  the  partners; 
as  regards  the  other,  there  is  only  an  assignment  to  trustees, 
which  has  never  been  registered ;  and  with  respect  to  the  wind- 
ing-up, the  question  of  mutual  credit  does  not  arise.  In  that 
state  of  the  case  the  plaintifis  come  and  ask  for  the  benefit  of 
the  171st  clause  of  the  Bankruptcy  Act,  18 i9,  and  they  contend, 
that  though  a  bill  may  have  gone  out  of  their  hanas,  they  do 
not  lose  the  right  which  exists  at  the  time  of  the  bankruptcy  if 
they  can  get  the  bill  back  again.  It  is  admitted  that  they  did 
not  hold  the  bills  at  the  time  of  the  bankruptcy  :  more  than  that, 
it  is  quite  plain  that  they  are  not  now  the  beneficial  holders  of 
them :  they  are  only  entitled  to  them  for  certain  purposes  as 
trustees,  and  the  case  of  Fair  v.  Mclver  (^),  which  has  been  re- 
ferred to,  appears  to  me  a  distinct  authority  upon  that  point. 
[His  lordship  read  the  marginal  note.]  It  also  appears  that 
these  acceptances  were  not  due  at  the  time  when  the  partners 
in  Cama  &  Co.  executed  these  assignments.  The  result  is,  that 
in  my  opinion  there  is  no  ground  for  contending  that  the  right 
of  mutual  set-off  arose.  There  was  in  point  of  fact  a  bankruptcy 
only  with  respect  to  the  separate  estate  of  one  of  the  traders, 

0)  13  M.  &  W.,  191.  O  Uw  Rep.,  3  C.  P.,  503.  (•)  16  East,  130. 


Vol.  XV.J  EQUITY  CASES.  743 


V.C.M.  Rock  V.  Lazarus.  1872 

and  that  does  not  entitle  the  official  liquidators  of  the  plaintift' 
company,  who  are  now  being  wound  up,  to  claim  the  benefit 
of  that  clause  of  the  statute  from  which  I  am  of  opinion  they  are 
barred  in  every  way.  I  must  therefore  dismiss  the  bill  with 
costs. 

Solicitors  :  Messrs.  LewiSy  Manns  <f  Longden  ;  Messrs.  Uptons 
Johnson^  Upton  ^  Budd  ;  Messrs.  Waller  <f  Handson. 


[Law  Reports,  15  Equity  Cases,  104.] 
V.C.M.  Dec.  17, 1872. 

EocK  V.  Lazarus.  [104 

[1872  R.  145.] 

CopyrigJU  —  Engraving — Name  of  Proprietor —  Trading  Name  of  Firm — 8  Oeo, 

2,  c,  13,  s,  1. 

Where  prints,  engravings,  and  similar  articles  are  the  property  of  a  trading 
firm,  the  proprietorship  is  sufficiently  designated  for  the  purpose  of  obtaining  the 
protection  of  the  Copyright  of  Designs  Acts,  by  printing  upon  them  the  trading 
name  of  the  firm,  even  though  it  does  not  contain  the  names  of  all  the  partnerd 
in  the  business. 

This  was  a  motion  to  restrain  the  defendants  from  infringing 
the  copyright  claimed  by  the  plaintiffs  in  certain  prints  or  engrav- 
ings. The  bill  stated  that  in  and  previously  to  the  month  of 
May,  1869,  the  plaintiffs,  whose  names  were  William  Frederick 
Rock  and  JohnPayne,  carried  on  the  business  of  wholesale  and 
fiiucy  stationers,  in  partnership  'with  Mr.  Ilenry  Rock  and  Mr. 
Richard  Rock,  at  11,  "Walbrook,  in  the  city  of  London,  under 
the  firm  of  "  Messrs.  Rock  &  Co.,"  as  well  also  as  "  Messrs. 
Rock,  Brothers,  &  Payne,"  and  that  thev  continued  so  to  carry 
on  the  business  down  to  the  death  of  Ilenry  Rock,  which  oc- 
cMirred  in  July,  1868,  and  that  from  that  time  the  plaintiffs  and 
Richard  Rock  continued  to  carry  on  the  business  in  partnership 
at  the  same  place  and  under  the  same  firms  down  to  the  death 
of  Richard  Rock,  which  took  place  in  January,  1871,  and  that 
since  then  the  plaintiffs  had  continued  to  carry  on  the  same 
business  in  partnership  at  the  same  place  and  under  the  same 
firms.  It  further  stated  that  all  the  property  in  the  successive 
partnerships,  including  the  property  and  rights  in  the  plates, 
engravings,  and  prints  mentioned  in  the  bill,  were  now  vested 
in  the  plaintiffs  alone  for  their  own  benefit. 

The  engravings  which  the  bill  sought  to  restrain  the  defend- 
ants from  imitating  consisted  of  a  series  of  seven  views  of  the 
town  of  Great  Yarmouth,  which  were  printed  either  separately 
on  distinct  sheets  of  paper  or  as  headings  to  note  paper,  or  printed 
on  distinct  sheets  and  sewn  together  in  a  cover.     The  defend- 
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auta'  imitation  consisted  of  seven  views  similar  to  those  of  the 
105]  plaintiffs',  sewn  *toffether  in  a  cover,  which  described 
them  on  the  outside  as  *^  The  Leporello  Album  of  Yarmouth 
views."  The  plaintiffs'  views  had  been  published  at  various 
times  between  the  years  1868  and  1871.  Each  print  or  engrav- 
inghadon  the  publication  line  the  words  "  Rock  &  Co.,  Loudon," 
together  with  a  number  for  reference  on  one  side,  and  on  tlie 
other  side  the  day  of  the  date  of  the  first  publishing  of  the  print 
or  engraving.  The  defendants  at  the  bar  offered  to  submit  to  a 
perpetual  injunction,  if  costs  were  not  asked  against  them,  but 
the  offer  was  refused. 

Mr,  Glasse^  Q.C.,  Mr.  C/«V/y,  and  Mr.  Shortt  (of  the  Commoii 
Law  Bar),' for  the  phiintiffs:  It  has  been  suggested  that  there 
IS  a  question  whether  the  words  of  the  statute  of  8  Geo.  2,  c  13, 
s.  1  (*),  under  which  the  present  question  arises,  have  been 
sufficiently  complied  with  by  the  description  of  the  proprietors 
of  the  prints.  It  is  clear,  however,  on  the  authorities,  that 
what  has  been  done  is  quite  sufficient,  and  it  w^ould  be  absurd 
to  say  that  the  proprietors  could  not  be  traced  by  the  description 
"  Rock  &  Co.,  London,"  which  is  the  proper  trading  name  of 
106]  tliG  plaintiffs.  Graves  v.  Ashford(^)  is  a  *clear  authority 
that  the  trading  name  is  sufficient,  the  suggestion  in  that  case 
being  really  that  the  description  was  too  full.  It  is  unnecessary 
to  do  more  than  give  the  surname  of  the  proprietor:  Blackwell 
V.  Harper  (^ ;  Newton  v.  Cowie  {*).  Ignorance  of  the  plaintiffs' 
rights  does  not  excuse  the  defendants :  West  v.  Francis  (*) ; 
Clement  v.  Maddick  (®) ;  and  the  right  to  the  injunction  carries 

(*)  The  enacting  part  of  sect.  1  of  8  case  "any  printseUor  or  other  person 
Geo.  2,  c*  13,  began  as  foHows  :  "Beit  whatsoever,  from  and  after  the  said 
enacted  that  from  and  after  the  24th  day  24th  day  of  June,  one  thousand  seven 
of  June,  which  shaU  be  in  the  year  of  hundred  and  thirty-five,  within  the  time 
our  Lord  one  thousand  seven  hundred  limited  by  this  act,  shall  engrave,  etcb, 
and  thirty-five,  every  person  who  shaU  or  work  as  aforesaid,  or  in  any  other 
invent  and  design,  engrave,  etch,  or  manner  copy  and  sell,  or  cause  to  be  en- 
work  in  mezzotinto  or  (Uiiaro-oscuro,  or  graved,  etched,  or  copied  and  sold,  in 
from  his  own  works  and  inventions  the  whole  or  in  part  by  varying,  adding 
shall  cause  to  b^  designed  and  engraved,  to,  or  diminishing  from  the  main  design, 
etched,  or  worked,  in  mezzotinto  or  or  shall  print,  reprint,  or  import  for  sale, 
chiaro  oscuro,  any  historical  or  other  or  cause  to  be  printed,  reprinted,  or  im- 
print or  prints,  shall  have  the  sole  right  ported  for  sale,  any  such  print  or  prints, 
and  liberty  of  printing  and  reprinting  or  any  parts  thereof,  without  the  consent 
the  same  for  the  term  of  14  years"  [which  of  the  proprietor  or  proprietors  thereof 
by  a  later  act,  7  Geo.  3,  c.  88,  was  ex-  first  had  and  obtained  in  writing,  signed 
tended  to  twenty  eight  years],  "  to  com-  by  him  or  them  respectively  in  the  pre- 
mence  from  the  day  of  the  first  publish-  sence  of  two  or  more  credible  witnes8*9S.** 
ing  thereof,  which  shall  be  truly  en-  O  Law  Rep.,  2  C.  P.,  410. 
graved  with  the  name  of  the  proprietor  (')  2  Atk.,  93. 
on  each  plate,  and  printed  on  every  such  (*)  4  Bing.,  234. 
print  or  prints."  (*)  5  B.  &  A.,  737. 

It  then  enacted  certain  penalties  in  (*)  1  Gifi;,  98. 
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with  it  the  right  to  the  costs  of  the  suit :  Burgess  v.  Hills  (*) ; 
Kerr  on  Injunctions  ('). 

Mr.  H.  F,  Bristowe^  Q.C.,  and  Mr.  H.  Ludbw,  for  the  defend- 
ants :  The  prints  in  question  were  published  on  several  difterent 
occasions,  and  on  not  one  of  them  is  the  proprietorship  correctly 
stated.  It  was  an  object  of  the  act  to  protect  the  public  as  well 
as  the  proprietors,  and  that  protection  cannot  be  given  unless 
the  names  of  all  the  proprietors  are  given.  There  is  no  case 
in  which  it  has  been  held  sufficient  to  name  only  one  of  several 
proprietors,  and  Graves  v.  Ashford  (')  is  a  distinct  authoritj'  the 
other  way.  The  necessary  inference  from  the  judgment  is,  that 
if  Henry  Graves  had  had  a  partner  the  designation  of  the  pro- 
prietorship would  have  been  held  insufficient.  Newton  v.  Cowie 
was  also  a  case  in  which  there  was  only  one  proprietor.  The 
object  of  requiring  the  names  of  all  the  partners  in  a  firm  to  be 
specified  is  that  the  parties  may  know  whom  to  sue  :  Jefferys 
V.  Baldwin  (*),  just  as  under  the  Ship  Registration  Act  the  names 
of  all  the  owners  of  a  ship  are  required  to  be  on  the  register : 
Slater  v.  Willis  ("}.  Precision  is  as  much  required  in  the  names 
of  the  proprietors  as  in  the  day  of  publication,  which  must  be 
given  exactly :  Maithieson  v.  Harrod  (*). 

Sir  R.  Malins,  V.C,  after  stating  the  facts,  continued  :  It  is 
not  disputed  that  the  prints  of  the  defendants  have  substantially 
been  made  from  copies  of  those  of  the  plaintifts.  The  latter 
liave  consequent!}'  pHmd  facie  a  right  to  an  injunction  to 
♦restrain  their  publication,  and  the  defendants  would  have  [107 
been  willing  to  submit  to  a  perpetual  injunction  if  the  costs  of 
the  suit  were  not  also  insisted  on.  But  as  the  plaintifts  press 
for  their  costs  as  well,  their  right  to  an  injunction  has  been 
strenuously  resisted,  on  the  around  of  non-compliance  with  the 
terms  of  the  Copyright  of  J)e8igns  Act  as  to  inscribing  the 
names  of  the  proprietors  on  the  objects  sought  to  be  protected. 

I  take  it  to  be  perfectly  clear  that  the  plaintiff>i  are  generally 
known  as  "Messrs.  Rock  &  Co.,"  which  is  the  name  under 
which  they  trade.  But  it  is  said  that  merely  to  inscribe  the 
trading  name  is  not  a  compliance  with  the  Copyright  of  Designs 
Act,  because  it  does  not  give  the  names  of  the  proprietors. 
Then  the  question  is.  What  is  required  to  be  given  as  the  name 
of  the  proprietor?  Is  his  Christian  name  required  as  well  as 
his  surname?  Newton  v.  Cowie  (^)  has  already  decided  that  the 
surname  is  sufficient.  In  the  present  case  the  name  of  the  firm 
under  which  the  plaintifts  trade  has  been  given  ;  and  since  it 

(»)  26  Beav..  244.  O  Amb.,  164. 

(•)  Page  228.  (•)  1  Beav.,  854. 

O  Law  Rep.,  2  C.  P.,  410.  (•)  Law  Rep.,  7  Eq.,  270. 

O  4  Ring.,  234. 

6  Eno.  Rep.]  ZJ        9* 
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has  been  decided  that  the  whole  name  of  the  proprietor  need 
not  be  put  on  a  print  or  engraving,  it  appears  to  me  to  follow 
that  it  is  quite  sufficient  to  give  the  name  of  the  firm  under 
which  the  proprietors  trade.  Any  one  desiring  to  sue  them 
has  only  to  write  and  ask  who  are  the  partners  in  the  business. 
The  information  given  by  putting  the  name  of  the  firm  on  the 
print  or  engraving  is  therefore  necessarily  sufficient 

Mr.  Bristowe  says  that  it  is  the  necessary  inference  from 
Graves  v.  Ashford  (')  that  the  name  of  every  proprietor  should 
be  inscribed,  but  I  think  that  by  no  means  follows  from  the 
words  of  the  judgment.  On  the  contrary,  I  infer  from  it  that 
if  Henry  Graves  had  had  a  partner  the  designation  would  have 
been  sufficient,  and  that  the  only  question  was,  whether  the  ad- 
dition of  the  words  ^'  and  company,''  did  not  imply  that  he  had 
a  partner,  and  so  lead  to  the  false  inference  that  he  was  not  the 
solo  proprietor.  I  think  that  the  trading  name  of  the  firm  is  a 
sufficient  designation,  inasmuch  as  it  enables  parties  to  know 
whom  to  apply  to  for  information,  and  whom  they  must  sue. 
The  plaintifis  are,  consequently,  entitled  to  the  injunction. 

Solicitors    Mr.  T.  H.  Slrangways  ;  Mr.  G.  Noon. 


[Law  Reports,  15  Equity  Cases,  110.] 
V.CB.    Nov.  16, 1872. 

110]  *In  re  Steevens'  Trusts. 

WUl —  Construction — Direction  to  divide  a  Sum  of  Money  after  a  Life  E$tat§ 
"  amongH  the  Heirs  of  my  late  Brother  J,  S/'^Next  of  Kin  mtitUd. 

Testatrix,  after  devising  real  estate  to  a  devisee, "  and  to  her  heirs  and  assigns," 
bequeathed  to  her  trustees  £500  upon  trust  to  invest  and  pay*  the  proceeds  to  E 
R  for  life,  and  in  case  (which  happened)  E  R  should  leave  no  child  livinfl:  at  her 
(E  R's)  decease, "  then  I  direct  my  said  trustees  to  divide  the  said  sum  of  £500  . . . 
amongst  the  heirs  of  my  late  brother  "  J  S : 

HM,  tbat  by  the  word  *'  heirs  "  were  meant  the  next  of  kin  of  J  S,  accordlnflr 
to  the  Statute  of  Distributions,  together  with  the  widow  of  J.  S.,  if  living  at  testa- 
trix's death. 

Ware  v.  Boioland  ("}  observed  upon. 

Petition.  Elizabeth  Steevens,  spinster,  by  her  will,  dated  the 
18th  of  August,  1821,  devised  to  the  widow  of  her  brother,  '*  and 
to  her  heirs  and  assigns  for  ever,''  certain  real  estate.  She  de- 
vised to  three  other  persons,  using  the  same  words  of  limitation, 
three  other  specific  portions  of  real  estate  respectively.  She 
then  proceeded  to  ^ive  and  bequeath  to  trustees  X400  stock,  upon 
trust  to  pay  the  dividends  to  one  of  her  nephews  for  life,  then  to 
his  wife  for  life  and  then  to  hold  the  stock  upon  certain  specified 
trusts  for  the  benefit  of  their  children ;  but  in  case  the  nephew 

(')  Law  Rep.,  2  C.P.,  410.  (•)  15  Sim.,  687. 
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fihould  leave  no  child  living  at  his  decease,  or  no  child  living  at 
his  decease  who  should  attain  twenty-one,  then  she  directed  the 
trustees  to  sell  and  divide  the  produce  of  the  stock  ^'  amongst  the 
heirs  of  my  late  brother  Joseph  Steevens.''  Testatrix  then  gave 
and  bequeathed  to  the  trustees  £500,  upon  trust  to  invest  the 
same  ^^  upon  such  securities  as  they,  my  said  trustees,  may  thitik 
best,  at  lawful  interest,  and  that  they  do  and  shall  pay  the  interest 
arising  from  the  aforesaid  sum  of  £500,  as  it  shall  become  due, 
unto  my  niece,  Elizabeth  Bobinson,  for  and  during  her  natural 
life ;  and  from  and  after  her  decedse,  my  will  is  that  the  interest 
arising  from  the  aforesaid  sum  of  £500  should  accumulate  and 
be  added  to  the  principal,  for  the  use  of  the  children  of  my  said 
niece,  Elizabeth  Bobinson,  to  be  paid  to  them  *at  such  [111 
times  and  in  such  proportions  as  they,  mv  said  trustees,  may 
think  proper ;  but  in  case  my  said  niece  snould  leave  no  such 
child  living  at  her  decease,  then  and  in  such  case  I  direct  my 
said  trustees  to  divide  the  said  sum  of  £500,  with  the  interest 
due  thereon,  amongst  the  heirs  of  my  late  brother  Joseph  Stee- 
vens.''  Testatrix  then  made  a  bequest  of  £400  upon  trusts  that 
were  similarly  expressed,  except  that  the  ultimate  ^ift,  in  de- 
fault of  children,  was  to  one  of  her  nieces  simply,  without  any 
words  of  limitation.  After  some  further  legacies  she  bequeathed 
her  residuary  real  and  personal  estate  to  "  the  five  youngest 
children  of  mjr  late  brother  Joseph  Steevens"  (naming  them) "  to 
be  equally  divided  amongst  them."  Testatrix  died  in  1829. 
Elizabeth  Robinson  had  children,  who  all  died  in  her  lifetime. 
She  died  on  the  19th  of  December,  1869.  The  question,  which 
arose  only  as  to  the  £500,  was,  whether  by  the  expression  "  the 
heirs  of  my  late  brother  Joseph  Steevens,''  was  meant  the  heir- 
at-law  of  Joseph  Steevens  (who  died  in  1801),  or  his  next  of  kin 
according  to  the  Statute  of  Distributions,  of  whom  his  heir-at- 
law  was  one,  and  his  niece,  the  above  mentioned  Elizabeth 
Robinson,  was  another.  The  trustees  had  paid  a  fund  repre- 
senting the  £500  into  court. 

Mr.  i^.  T.  WAite,forthepetitioner8,  who  were  some  of  the  next 
of  kin  :  The  word  "  heirs"  must  here  be  construed  as  descrip- 
tive of  the  persons  appointed  by  law  to  succeed  to  this  kind  of 
)roperty :  Vaux  v.  Hendo^son  (*) ;  £vans  v.  Salt  (*) ;  such  persons 
eing  not  the  nearest  of  kin,  but  those  who  would  be  entitled 
under  the  Statutes  of  Distribution  :  Doody  v.  Higgins  (*) ;  In  re 
Porter's  Trust  (*);  In  re  Gamboa's  Trusts  (*);  In  re  Newton's 
Trusts  (•) ;  Herrick  v.  Franklin  (^). 

(»)  1  Jac.  &  W.,  388,  n.  (»)  Ibid.,  756. 

'•)  6  Beav.,  2«6.  (•)  Law  Rep.,  4  Eq.,  171. 

(•)  0  Hare,  App.  xxxii. ;  3  K.  &  J.,  729.  (')  Ibid.,*6  Eq.,  593. 
rt  4  K.  &  J.,  188. 
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Mr.  W.  Pearsoriy  for  respondents,  the  trustees ;  one  of  whom 
was  another  of  the  next  of  kin  :  In  a  /sfift  of  personalty  the 
112]  word  "  heir"means  next  of  kin.  But  *here,  in  addition, 
the  word  is  in  the  plural,  "heirs;"  and  there  is  the  expres- 
sion "  amongst  the  heirs,"  showing  an  intention  to  distribute. 

Mr.  Blachmore^  for  the  heir-at-law  :  Where  there  is  a  simple 
gift  of  personal  estate  to  the  "  heirs"  of  A,  that  is  a  ^\{i  prima 
facie  to  the  heir-at-law  of  A,  as  persona  designaia  —  not  to  the 
next  of  kin.  In  order  to  entitle  the  next  of  kin,  there  raust  bo 
something  on  the  face  of  the  will  to  give  to  the  words  a  sense 
other  than  their  primary  and  natural  meaning :  In  re  Itootes  (*) ; 
Soulhgate  v.  Clinch  (■}.  iNo  such  contrary  intention  appears  here. 
From  the  gift  of  the  residue  to  younger  children  an  intention 
to  benefit  the  heir  may  be  presumed.  Hence  the  heir  takes  : 
Hamilton  v.  Mills  (').  Nor  is  there  any  distinction  aris- 
ing from  the  use  of  "  heirs"  in  the  plural :  De  Beaavoir  v.  De 
Ben  avoir  (*) ;  Pleydell  v.  PUydell  (*).  The  decision  in  Ecans  v. 
Salt  (*)  was  expressly  set  aside  by  Lord  St.  Leonards,  when 
lord  chancellor,  in  Jbe  Beauvoir  v.  De  Beauvoir  {J),  and  was  not 
followed  by  Vice  Chancellor  Kindersley  in  In  re  Bootes,  In 
Ware  v.  Rowland  (®)  the  words  "  to  and  among"  the  testator's 
*'  heirs-at-law,  share  and  share  alike,"  were  held  to  designate 
the  person  or  persons  (in  the  event,  his  sister)  who  at  his  death 
filled  the  character  of  his  heir-at-law.  From  this  decision  it 
follows  that  the  word  "  amongst"  makes  no  difference;  w^hich 
further  appears  from  the  observation,  that  where  the  testatrix 
wishes  to  make  an  equal  distribution  (as,  for  instance,  amongst 
the  descendants  of  Elizabeth  Bobiuson),  she  uses  the  apt  word 
'•  children."  Here  the  word,  as  in  the  first  clause  of  the  will, 
is  precise  and  technical,  and  must  be  construed  accordingly. 

Mr.  White^  in  reply :  In  In  re  Bootes  the  ffift  was  to  the  heirs 
113]  of  a  person  deceased  *at  the  date  of  tlie  wilL  In  South- 
(fate  V.  Clinch  (')  the  word  was  in  the  singular — "  next  heir-at- 
law  ;  "  in  Hamilton  v.  Mills  (*)  the  limitation  was  to  the  "  right 
heirs  "  of  the  survivor  of  two  persons,  a  distinction  pointed  out 
by  Lord  Romilly  in  commenting,  in  the  case  of  In  te  Philps^ 
Will  ('),  on  his  own  decision.  I)e  Beauvoir  v.  De  Beauvoir  {*) 
was  tlie  case  of  a  mixed  fund ;  as  was  also  Pleydell  v.  Pleydell  (*). 
In  Ware  v.  Bowland  (^)  the  legatee  who  took  under  the  expres- 
sion, ^'  to  and  amongst  my  heirs-at-law  share  and  share  alike," 
filled  the  characters  noth  of  heir-at-law  and  next  of  kin  of  the 
testator  at  his  death ;  and  the  contention  was  raised  by  parties 

(»)  1  Dr.  k  Sm.,  228.  (»)  1  P.  Wms.,  748. 

O  4  Jur.  (N.S.).  428;  27  L.J.  (Cb.),   (•)  6  Beav.,  266. 
651 ;  6  W.  R.,  489 ;  31  L.  T..  263.        C)  3  H.  L.  C.  566. 
(•)  29  Beav.,  193.  (•)  15  Sim.,  587  ;  3  Ph.,  6*5. 

O  3  H.  L.  C,  524.  O  Law  Rep.,  7  Kq.,  151, 155. 
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who  were  the  testator's  co-heirs  and  next  of  kin  at  the  legatee's 
death ;  so  that  the  authority  is  not  in  point. 

Sir  James  Bacon,  V.C.  :  This  is  one  of  those  cases  which 
certainly  call  for  the  enactment  of  a  code,  or  of  some  rule  for 
the  interpretation  of  expressions  to  be  found  in  wills.  In  the 
midst  of  the  "  confusion  worse  confounded  "  which  exists  among 
the  authorities  on  this  subject,  I  must  endeavor  to  put  such  a 
construction  upon  the  language  of  this  will  as  the  general  sense 
of  the  instrument  requires. 

Where  the  words  of  gift  are  "  to  the  next  heir,"  or  "  to  the 
heirs-at-law,"  there  seems  to  be  comparatively  little  difficulty ; 
but  wrhere  the  word  is  "  heir  "  only,  considerable  doubt  arises. 
And  here,  I  confess,  I  was  struck  with  the  remark  in  the  judg- 
ment in  the  case  of  Ware  v.  Bowland  (*),  where  the  vice 
chancellor  of  England  observes  that  it  cannot  be  argued,  with 
any  show  of  reason,  that  there  is  anv  substantial  difference 
between  the  words  "  heirs-at-law  "  and  "  heirs."  I  should  be 
very  sorry  to  pronounce  an  opinion  at  variance  with  one  of  Sir 
L.  Shadwell,  who  was  so  remarkable  for  his  powers  of  construing 
ambiguous  instruments ;  but,  although  I  do  not  concur  in  the 
learned  vice  chancellor's  observation,  I  find  sufficient  peculiarity 
in  the  circumstances  of  that  case  to  prevent  my  regarding  it  as 
a  binding  authority  in  the  *present  instance.     There  the  [114 

gift  upon  which  the  question  turned  was  "  to  and  among  the 
eirs-at-law  "  of  the  testator  himself, "  share  and  share  alike ;  " 
here  it  is  to  the  heirs  of  a  stranger.  Nor  do  I  feel  embarrassed 
by  the  observations  which  have  been  made  upon  the  decision  of 
Lord  Langdale  in  Evans  v.  Salt  (^.  The  remark  of  Lord  St. 
Leonards,  when  lord  chancellor,  in  De  Beauvoir  v.  De  Beau- 
voir  (*)  was  made  in  a  case  which  was  one  of  a  mixed  fund  of 
realty  and  personalty,  and  therefore  inapplicable  to  the  present ; 
and  in  In  re  Bootes  (*)  the  bequ^est  was  to  the  heirs  of  three  de- 
ceased persons,  which  again  was  very  different.  There  are  a 
variety  of  other  cases  in  which  the  word  "  heirs  "  has  been  held 
to  mean,  not  heirs-at-law  but  next  of  kin ;  and  I  think  that,  in 
this  instance,  it  would  be  going  not  only  against  many  authori- 
ties, but  still  more  against  the  testatrix's  plain  and  obvious 
intention,  if  I  were  to  hold  that  by  the  word  "  heirs  "  she  meant 
heir-at-law.  It  is  said  that  because  the  testatrix  has  picked  out 
five  of  the  children  of  her  deceased  brother,  and  given  them 
shares  in  the  residue,  it  is  probable  that  she  meant  to  confine 
the  ultimate  gift  of  this  ^500  to  the  single  male  person  who  was 
her  brother's  heir-at-law.    In  my  opinion  that  circumstance 

Q)  15  Sim.,  587, 593.     *  (■)  3  H.  L.  C,  556. 

n)  6  Beav.,  266.  (*)  1  Dr.  &  Sm.,  238. 
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leads  to  a  directly  opposite  conclusion.  It  appears  to  me  that 
where  she  wishes  to  benefit  particular  children  she  names  them, 
and  where  she  wishes  to  benefit  all  the  children  alike,  not  being 
able  to  express  herself  with  legal  accuracy,  she  has  recourse  to 
the  word  "  heirs."  I  do  not  say  the  result  is  clear,  but  I  think, 
upon  the  whole,  I  cannot  come  to  any  other  conclusion  than 
that  the  testatrix  intended  to  benefit  the  whole  family  of  John 
Steevens.  I  should  abserve  that  Mr.  Blackmore  pressed  upon 
me  the  observation  that,  from  the  use  of  the  worik  ^^  heirs  and 
assigns "  in  the  devise  of  real  estate,  the  testatrix  must  have 
known  what  were  proper  and  what  were  improper  words  to  use 
in  bequeathing  her  property  of  different  kinds.  But  no  such 
words  as  ^^  heirs  and  assigns"  occur  in  this  bequest.  If  it  had 
been  a  simple  gift  to  the  neir-at-law  of  Joseph  Steevens,  fhe  re- 
sult might  have  been  altogether  different. 
1151  *Mr.  Pearson  said  if  the  widow  should  be  living  she 
would  be  entitled  to  a  share  with  the  next  of  kin.  There  was 
no  statement  as  to  this  fact. 

The  Vice  Chancellor  made  a  declaration  that  by  the  word 
"  heirs,"  the  next  of  kin  of  Joseph  Steevens  were  indicated ; 
and  directed  the  petition  to  be  amended  by  stating  either  that 
there  was  or  was  not  a  widow  of  Joseph  Steevens  living  at  the 
death  of  the  testatrix ;  the  costs  of  all  parties,  and  the  costs, 
charges,  and  expenses  of  the  trustees  to  be  paid  out  of  the  fund 
in  court ;  and  if  there  should  be,  or  have  been,  a  widow  of 
Joseph  Steevens  living  at  the  testatrix's  death,  that  the  fund 
should  be  divided  so  as  to  give  her  or  her  representatives  a  share 
with  the  next  of  kin. 

Solicitors :  Messrs.  Letts ;  Mr.  Whale. 


[Law  Reports,  15  Equity  Cases,  115.] 
V  .CB.  Nov.  14, 16.,  1872. 

Murray  v.  Clayton. 

[1869  M.  80.J 

Patent — Injunction  —  Diacovery  —  Names  and  Addresses  of  Purchasers —  Karnes 

and  Addresses  of  Agents, 

A  patentee  of  improvements  in  brick-«atting  machines,  who  was  a  manufac- 
turer of  the  machines  by  an  agent  at  the  agents'  works  and  not  a  licenser,  having 
obtained  a  perpetual  injunction  against  defendants,  who  were  also  manufacturers 
of  brick-cutting  machines,  from  infringement,  the  defendantp  were  ordered  to 
file  an  affidavit  stating  the  number  of  machines  made  by  them  since  the  date 
of  the  patent,  and  the  names  and  addresses  of  the  persons  to  whom  the  same  had 
been  sold,  and  of  the  agents  concerned  in  the  transactions.  Upon  motion  t<  ntrr 
the  order : 
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BMf  that  th6  plaintiff  was  entitled  to  bave  discoTery  of  the  names  and  addresses 
of  the  purchasers,  but  not  of  the  agents  concerned,  there  being  nothing  to  show 
that  any  agents  had  been  employed. 

Adjourned  Summons.  This  was  a  summons  on  behalf  of  the 
defendants  to  vary  an  order  of  the  court.  By  an  order  of  the 
lord  justices,  dated  the  6th  of  May,  1872,  a  perpetual  injunction 
was  granted  to  restrain  the  defendant^  from  infrin^ne  the 
plaintiff's  patent,  which  was  for  improvements  *in  the  [116 
construction  of  brick-cutting  machines,  with  an  inquiry  as  to 
damages ;  see  the  report  (^).  By  an  order  made  in  chambers 
in  this  branch  of  the  court,  dated  the  16th  of  July,  1872,  the 
defendants  were  ordered,  on  the  plaintiff's  application,  to  file 
an  affidavit  stating  the  number  of  brick-cutting  machines  made 
by  them  since  the  8th  of  June,  1866,  the  date  of  the  patent,  '^  and 
the  names  and  addresses  of  the  persons  to  whom  the  same  re- 
spectively have  been  sold,  or  for  whom  the  same  have  been 
purchased,  and  the  names  of  the  agents  concerned  in  the  trans- 
actions.'' The  defendants  made  an  affidavit  stating  the  num- 
ber of  machines  made  by  them  since  the  8th  of  June,  1866,  but 
not  stating  the  names  and  addresses  of  the  purchasers,  and  after- 
wards took  out  the  present  summons  to  vary  the  order  of  the 
16th  of  July,  1862,  hy  striking  out  the  words  in  inverted  com- 
mas above.  The  situation  of  the  plaintiff  was  this :  He  employed 
an  agent  to  manufacture  and  sell  brick-making  machinery  fitted 
with  his  patent,  but  the  manufacture  was  carried  on  in  work- 
shops which  were  the  property  of  the  agent ;  and  the  plaintiff 
did  not  issue  licenses.  A  summons  on  behalf  of  the  plaintiff, 
questioning  the  sufficiency  of  the  affidavit,  was  set  down  to  be 
heard  at  the  same  time.  The  defendants  opened  their  summons 
first,  and  in  so  doing  said  they  were  willing  to  let  the  order  of 
the  16th  of  July,  1862,  stand,  on  the  undertaking  of  the  plaint- 
iff that  he  would  not  take  proceedings  against  any  of  the  pur- 
chasers whose  names  might  be  thereby  disclosed.;  but  the 
plaintiff  declined. 

Mr.  FookSj  Q.C.,  Mr.  Astoriy  Q.C.,  and  Mr.  E.  Carpmaelj  for 
the  defendants  :  The  order,  so  far  as  it  is  directed  to  the  names 
Hnd  address  of  the  purchasers,  is  excessive.  A  patentee,  who  is 
not  a  manufacturer  of  the  machines  fitted  with  his  invention, 
having  obtained  a  decree  for  damages  against  an  infringing 
manufacturer,  by  reason  of  use  or  vending  of  the  invention,  can- 
iiot  claim  from  the  defendant,  by  way  of  damages,  a  manu- 
lacturing  profit:  Penn  v.  Jack  (^).  wo  contend  that  the 
*piaintiff  is  a  person  who  is  not  a  manufacturer  within  [117 
the  meaning  of  the  above  rule,  and  that,  not  being  entitled  to 
a  manufacturing  profit  by  way  of  damages,  he  cannot  insist 

ft  Law  Bep.,  7  Ch.,  670.  O  Law  Bep.,  5  Eq.,  81. 
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upon  having  the  names  and  addreaees  of  parchasera.  The  prin- 
ciples on  which  this  court  proceeds  when  an  interim  injunction 
ia  applied  for  pending  an  action  are  explained  in  Bridson  t. 
Macalpine  (').  In  an  action  for  infringement,  the  accoant  at 
common  law,  under  the  42d  section  of  the  15  k  16  VicL  c.  83, 
extends,  to  the  profits  actually  made  by  the  defendant  only,  not 
to  the  loss  of  the  plaintiff:  Mwood  v.  Christy  {^);  and  if  the 
plaintiff  be  the  assignee  of  a  patent,  the  accoant  will  he  directed 
only  from  the  date  of  the  assignment  {'). 

Mr.  Biggins,  Q.C.,  and  Mr.  Melville,  for  the  plaintiff:  The 
object  of  the  motion  is  to  postpone  the  inquiry  in  chambers  as 
long  as  possible,  there  being  an  appeal  pending. 

Uhe  vice  chancellor  observed  that  no  consideration  of  that 
kind  would  influence  him;  and  desired  to  bear  the  argument 
on  the  merits. 

-  Mr.  Jiiggins  and  Mr.  3MmUe :  The  order  is  in  the  common 
fiirm.  No  attempt  was  made  to  comply  with  it,  to  impeach  it, 
to  qualify  it,  or  to  get  further  time  until  after  the  affidavit  was 
filed,  and  not  till  then  did  the  defendants  seek  to  vary  the  order. 

"  The  defendant  must,  if  required,  ....  set  out  ....  the 
names  and  addresses  of  all  persons  from  which  be  has  received 
sums  of  money  in  respect  of  royalties  or  licenses  to  use  the 
]i»tent  article :  "  Kerr  on  Injunctions  (*),  referring  to  CrossUy  v. 
Stewart  (') ;  Howe  v.  McKenian  (*) ;  and  d  fortiori  after  decree  ; 
Deiarue  v.  Dickinson  C) ;  Leather  Qoth  Otmpany  v.  Mirschjield  (*) ; 
letley  v.  Boston  {■),  The  words  here  excepted  to  have  been  the 
1181  subject  of  judicial  'decision,  even  before  this  cause  came 
to  a  bearing :  Penn  v,  Bibby  (") ;  Belts  v,  Xcilsan  {").  Mere  in- 
sftection  of  the  books  is  not  sufficient :  Telford  v.  Raskin  (") ;  In 
re.  ISaxbij's  Patent  (").  [They  also  cited :  Davenport  v.  Pyhmda  (") 
Belts  V.  De  Vilre  ('*) ;  Smrd>ome  v.  Nelson  (") ;  Ord  v.  FawcUt  ("} 
Tagg  v.  South  Devon  Railway  Company  (") ;  Brown  v.  Perkins  ('») 
Taylor  on  evidence  (");  Brinsmead  v.  Harrison  (").]  Mr.  Fooks, 
in  reply,  referred  to  MiUitigton  v.  Fox  (");  Stokes  v.  City  Offices 
Company  {**),  and  Nunn  v.  Albuquerque  ("). 

Km  Jaubs  Bacon,  V.C.  :  This  case  has  taken  a  long  time  to 

R-iv..  329. 233,  (")  I*w  Bep..  3  P.  C.  293. 

i  C.  B.  (N  8.).  494.  (")  Ibid.  1  Eq.,  303. 

jid  ;  B  N.  H.,  13.  (")  Ibid.  3  Ch..  429. 

ago  437.  (")  1«  Be»v.,  416. 

N.  B.  436 :  7  L.  T.  (N.S,).  848.  <")  19  L.  J.  (Ch.),  487. 

a  Be«v..  547.  (")  13  Beav.,  151. 

K.  &  J„  388.  t")  2  Hare,  540. 

aw  Kep.  1  Eq.,  309.  (")  8th  Ed.  ii.,  12fl7,  8 ;  ^5  1317.  & 

S  C.  B.,  643,  (")  Uw  Bep..  6  C.  P..  584. 

AW  Kep..  8 Eq..308.  (")  3  Mr.  &  Ur.,  838. 

:bld.,  3  Ch.,  429, 440.  O  13  L.  T.  (N.S.),  81. 

Dr.  &  Sm.,  148.  (")  34  Beav.,  595. 
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argue,  although  it  relates  to  the  most  ordinary  matter  of  prac- 
tice. A  good  many  cases  relating  to  trade-marks,  and  the  in- 
frin^emeut  of  patents,  and  grantmg  of  injunctions,  have  been 
cited  in  the  course  of  the  argument,  which  have  really  no  appli- 
catiou  to  the  present  matter  in  dispute.  The  decree  is  in  the 
plainest  possible  terms.  It  directs  an  inquiry  as  to  what  com- 
pensation is  to  be  paid  by  the  defendants  in  respect  of  tlie  damage 
sustained  by  the  plaintiff  by  reason  of  the  defendant's  infringe- 
ment of  the  plaintiff's  lettei*s  patent.  As  a  matter  of  course,  in 
prosecuting  that  inquiry,  the  plaintiff  is  entitled  to  have  from 
the  defendants  the  fullest  possible  discovery.  That  is  so  well 
settled  that  no  case  can  be  referred  to  in  which  that  practice  i.« 
called  in  question.  Among  other  things  the  plaintiff  is  entitled 
to  that  which  the  order  gives  hini — ^the  names  and  addresses  of 
the  persons  to  whom  machines  were  sold ;  and  if  the  order  had 
stopped  there  I  should  have  thought  that  no  objection  could 
successfully  have  been  made  to  it.  The  *woras  are :  [119 
'^  Make  and  file  an  affidavit  or  affidavits  stating  the  number  of 
brick-cutting  machines  made  or  caused  to  be  made  by  them 
s\nce  the  8th  day  of  June,  1866,  the  datei  of  the  plaintiff's  letters 
patent  mentioned  and  referred  to  in  the  first  paragraph  of  the 
bill  in  this  cause,  and  the  names  and  addresses  of  the  persons 
to  whom  the  same  respectively  have  been  sold,  or  for  whom  the 
same  have  been  purchased."  To  that,  according  to  the  ordi- 
nary settled  practice  of  the  court,  the  plaintiff' would  be  entitled. 
Then  follow  these  words :  ^^  and  the  names  of  the  agents  con- 
cerned in  the  transactions,"  of  which  I  can  make  no  sense,  and 
which  do  not  seem  to  be  in  the  slightest  degree  necessary  for 
working  out  the  right  which  the  plaintiff'  has  under  the  decree. 
If  it  should  at  any  future  time  be  necessary  in  any  state  of  cir- 
cumstances properly  brought  under  the  notice  of  the  judge  in 
chambers,  then,  of  course,  an  inquiry  might  be  made  about 
agents,  when  one  knows  that  there  have  been  any  agents,  or  any 
transactions  in  which  agents  have  been  concerned.  In  my 
opinion  the  order  is  erroneous  in  the  part  which  contains  those 
words  relating  to  the  agents  who  were  concerned  in  the  transac- 
tions. There  are  two  summonses  before  me,  one  by  the  plaintiff' 
to  consider  the  sufficiency  of  the  affidavit,  and  the  other  by  the 
defendants,  in  which  they  ask  for  a  variation  of  the  order  in  the 
manner  there  specified,  namely,  by  striking  out  these  words, 
^'  andthe  names  and  addresses  of  the  persons  to  whom  the  same 
respectively  have  been  sold,  or  for  whom  the  same  may  have 
been  purchased,  and  the  names  of  the  agents  concerned  in  the 
transactions,  or  to  vary  such  order  by  striking  out  such  words, 
unless  the  plaintiff  will  undertake  not  to  take  or  threaten  to  take 
any  proceedings  against  any  of  such  persons  or  ageuts  without 
6  Enq.  Sep.]  95 
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the  permission  of  the  court,  and  to  make  such  other  order  in 
relation  to  the  matter  of  this  application  as  to  this  court  may 
seem  just."  That  is  the  gravamen  of  the  defendants'  applica- 
tion, because  they  apprehend,  whether  their  apprehension  be 
well  founded  or  not,  that  if  they  ^vere  to  furnish  the  plaintiff* 
with  the  names  and  addresses  of  the  persons  to  whom  they  have 
sold  machines,  the  plaintiff  might  feel  inclined  to  attack  them, 
and  issue  processes  against  them ;  andthat,  as  a  consequence,  the 
120]  business  of  the  defendants  would  *be  injured.  That  is 
a  consideration  to  which  I  can  in  no  degree  attend.  If  the 
inconvenience  which  they  apprehend  should  ever  happen,  it 
will  be  in  consequence  of  that  which,  as  the  law  now  stands, 
has  been  decided  to  be  a  wrong  done  by  the  defendants.  Thev 
cannot  excuse  themselves,  or  avoid  the  discovery  which  is  asked, 
because  of  any  consequences  which  may  ensue  from  their  wrong- 
doing. I  have  no  reason  at  present  to  believe  that  any  such 
inconvenient  consequences  will  ensue.  If  I  had  positive  proof, 
I  could  not,  therefore,  interfere.  I  could  not  alter  the  order  of 
the  lords  justices  by  adding  to  it  such  a  condition  as  this,  and 
I  could  not,  under  the  circumstances,  impose  on  the  plaintiff' 
any  such  undertaking  as  is  sought ;  and  yet  that  is  the  sole  ob- 
ject of  this  motion.  The  affidavit,  to  which  I  need  not  refer 
more  particularly,  expresses  it  in  the  most  distinct  terras.  It 
does  not  suggest  any  reason  why  I  am  at  liberty  to  alter  the 
practice  of  the  court,  or  the  terms  of  that  order,  so  far  as  it  is 
in  accordance  with  the  practice  of  the  court.  !N'o  doubt  the 
court  will,  as  has  been  argued  very  strongly,  do  its  best  to  keep 
the  litigation  within  its  proper  bounds ;  but  if,  by  reason  of 
this  suit,  this  plaintiff  should  have  any  remedy  against  any  other 
persons  not  parties  to  this  suit,  I  cannot  by  anticipation  inter- 
fere so  as  to  prevent  him  taking  any  proceedings  he  may  be 
advised  to  take.  I  therefore  cannot  comply  with  the  terms 
of  that  summons,  further  than  to  vary  the  order  of  the  16th  of 
J"1yj  by  taking  from  it  the  words  which  I  have  mentioned.  The 
other  summons  is  as  to  the  sufficiency  of  the  affidavit.  Now 
the  affidavit  is,  on  the  face  of  it,  insufficient.  It  does  not  admit 
of  argument,  and  there  is  no  question  about  it.  It  is  insuffi- 
cient no  doubt  because  it  does  not  furnish  that  information 
which  the  defendants  were  bound  to  give.  All  I  can  do  is  to 
direct  the  order  of  the  16th  of  July  to  be  varied  in  the  manner 
I  have  mentioned ;  and  upon  that  summons  I  can  give  no  costd 
on  either  side.  On  the  other,  which  is  considered  as  the  affi- 
davit summons,  I  find  the  affidavit  to  be  insufficient ;  and  there 
must  be  a  further  affidavit  made,  and  the  costs  of  that  summons, 
121]  I  think,  ought  not  to  be  reserved.  *It  is  unnecessarv  for 
me  to  say,  nor  indeed  has  it  been  argued,  that  the  right  of  the 
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parties  caunot  be  affected  by  reason  of  the  pendency  of  the 
appeal.  In  justice  to  Mr.  Fooks  I  ought  to  say  he  has  argued 
no  such  thing.  I  observe  upon  it  only  for  this  reason  :  the  de- 
fendants having  applied  to  the  lords  justices  to  suspend  the 
execution  of  this  decree,  the  application  was  unsuccessful.  The 
lords  Justices  have  decided  that  whatever  may  be  done  here- 
after, in  the  meantime  the  inquiry  must  go  on ;  and  it  is  the 
subject  of  the  inquiry  upon  which  I  am  now  engaged.  The 
affidavit  required  by  the  order  and  by  the  practice  of  the  court 
must  be  made,  and  with  the  consequences  of  it,  which  the  future 
must  determine,  I  cannot  inferfere  in  the  slightest  decree. 
Th^re  will  be  one  order  on  the  two  summonses. 

Solicitors  for  the  plaintiff:  Messrs.  Vallance  ^  Vcdlance. 
Solicitors  for  the  defendants  :  Messrs.  Wilson^  Bristow  ^  Carp- 
maeL 
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COVBRDALB  V.  EaSTWOOD. 

[1871  C,  137.J 

Marriage  —  Statement  in  Writing  hy  Wif^n  Father  of  intention  to  settle — Agree^ 

ment  made  upon  consideratian  of  Marriage, 

After  proposals  of  marriage  had  been  accepted,  the  lady's  father  wrote  to  the 
intended  hasband  as  follows :  "  V  being  my  onlv  child,  of  course  she  will  come 
into  the  possession  of  what  belongs  to  me  at  my  decease."  In  a  subsequent  letter, 
addressed  to  the  mother  of  the  intended  husband,  the  father,  after  declining  then 
to  extract  £4000  from  his  business,  and  stating  that  some  years  since  he  had 
made  a  will  leaving  "  all  my  property  '^  in  trust  for  his  daughter  for  life  for  her 
separate  use,  and  the  principsd  to  be  divided  as  she  by  her  will  might  ultimately 
dispose  of,  he  said,  *'  It  has  been  my  intention,  in  the  event  of  the  marriage  taking 

flace,  to  make  a  similar  will  in  accordance  with  the  facts  of  the  case,  and  of  course 
should  settle  my  property  (subject  to  my  sister's  annuity)  on  my  daughter  ab- 
solutely and  independent  of  her  husband ;  or,  in  other  words,  in  strict  settlement." 
He  further  "  agreed  "  to  allow  his  daughter  and  her  husband  £100  a  year  during 
his  life ;  and  added,  "  I  will  take  care  that  my  property  (which,  I  suspect,  will 
exceed  £4000)  shall  be  properly  secured  upon  her  and  her  children  after  my 
death."  The  marriage  having  taken  place,  the  father,  who  was  then  a  widower, 
afterwards  married  again,  and  made  a  will  whereby  he  *de vised  and  be-  [122 
queathed  parts  of  his  property  to  his  wife,  and  gave  several  life  annuities. 

Upon  bill  by  the  daughter,  claiming  to  have  all  the  property  of  which  the  tes- 
tator died  seized  or  possessed  settled  upon  her  in  strict  settlement : 

Held,  that  the  above  expressions  of  intention  on  the  part  of  the  testator  amounted 
to  a  contract  to  settle  the  whole  of  the  property  of  which  he  should  die  seized  or 
possessed  upon  the  plaintiff  in  strict  settlement. 

Motion  for  Decree.  In  July,  1862,  Frederick  John  Cover- 
dale  made  proposals  of  marriage  to  Veronica,  only  child  of 
Richard  Eastwood,  which  were  accepted,  subject  to  the  father's 
approval ;  and  on  the  22d  of  July,  1862,  Mr.  Eastwood  wrote  to 
Mr.  Coverdale  a  letter  containing  the  following  passage :  ^^  I  am 
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not  what  the  world  calls  a  rich  man,  and  what  capital  I  possess, 
or  nearly  so,  is  embarked  in  a  large  cotton  business  with  a  rela- 
tion of  mine,  and  in  the  management  of  a  large  farm  here. 
Veronica  being  my  only  child,  ot  course  she  will  come  into  the 

fossession  of  what  belongs  to  me  at  my  decease,  and  probably 
should  be  able  to  make  her  some  small  allowance  during  my 
life  time.  I  mention  this,  because  the  world,  I  understand,  gives 
me  credit  for  being  more  wealthy  than  I  really  am,  and  I  wish 
to  be  plain  and  straightforward  with  you  in  this  matter."  The 
marriage  was  fixed  to  take  place  in  July,  1863,  and  in  that  month 
Mr«.  Coverdale,  the  mother  of  Frederick  John  Coverdale,  wrote 
to  Mr.  Eastwood,  stating  that  her  son  was  willing  to  settle  £4000 
on  Miss  Eastwood,  and  inquiring  whether  he  was  inclined  to 
make  a  corresponding  settlement  on  her. 

On  the  6th  of  July  Mr.  Eastwood  wrote  as  follows;  *'Iii 
answer  to  your  letter  I  have  merely  to  observe  that  lam  not  in 
a  position  at  the  present  moment  to  extract  £4000  from  my 
capital  invested  in  trade,  for  the  purpose  of  settling  the  same 
on  mv  daughter.  Some  years  ago  I  made  my  will,  by  which  I 
left  all  my  property  to  certain  trustees  therein  named,  upon 
trust  to  make  all  my  estate  into  money,  and  invest  the  same  on 
government  or  real  security,  and  pay  the  interest  to  my  daughter 
during  her  life,  independent  of  any  husband  with  whom  she 
might  intermarry,  and  the  principal  to  be  divided  as  she  by  her 
will  mi^ht  ultimately  dispose  of.  It  has  been  my  intention,  in 
123]  th®  event  of  *the  marriage  taking  place,  to  make  a  simi- 
lar will  in  accordance  with  the  facts  of  the  case,  and  of  course  I 
should  settle  my  property  ^subject  to  my  sister's  annuity)  on  my 
daughter  absolutely  and  independent  of  her  husband,  or  in 
other  words  in  strict  settlement.  This  is  all  I  am  in  a  position 
to  do  at  the  present  time  (without  crippling  my  resources)  be- 
yond the  fact  of  having  agreed  to  allow  the  young  couple  £100 
per  annum  during  mv  life,  which,  if  your  son  wishes  it,  I  am 
willing  to  give  a  bond  for  its  due  payment.  I  quite  agree  and 
approve  of  your  observations,  but  Veronica  being  an  only  child 
there  is  not  the  same  absolute  necessity  for  the  settlement  of 
her  money  as  there  would  have  been  had  I  had  other  children. 
I  will  take  care  that  my  property  (which  I  suspect  will  exceed 
£4000)  shall  be  properly  secured  upon  her  and  her  children  after 
my  death." 

The  marriage  took  place  on  the  16th  of  July,  1863,  and  there 
were  issue  several  children.  At  the  date  of  the  marriage  Richard 
Eastwood  was  a  widower.  In  1865,  he  married  again,  and  in 
1868  he  made  another  will,  whereby  he  purported  to  give  his 
household  goods  and  effects  to  his  wife  for  life,  and  after  her 
decease  to  his  daughter  "  absolutely  and  beneficially."    lie  be- 


Vol.  XV.]  EQUITY  CASES.  757 

V.C.B.  Coverdale  v.  Eastwood.  1873 

qucathed  his  dairy  stock  to  his  wife  "  absolutely  and  benefi- 
cially." lie  also  bequeathed  to  his  wife  all  his  interest  in  the 
liouse  and  farm  called  Thorneyholme,  then  occupied  by  him, 
and  so  much  of  the  farm  buildings  as  might  be  requisite  for  her 
use,  for  life,  free  from  rent,  and  after  her  death  he  directed  the 
same  to  fall  into  and  form  part  of  the  farm  to  which  it  belonged, 
thereinafter  bequeathed.  He  bequeathed  his  leasehold  estate 
in  the  farm  then  occupied  by  him,  called  Staple  Oak,  subject, 
however,  together  with  the  other  farms  then  occupied  by  him, 
to  the  life  interest  of  his  wife,  to  John  Lewis  absolutely  and 
beneficially.  The  rest  of  Thorneyholme  and\)ther  farms  in  liin 
occupation  he  gave,  subject  to  the  life  interest  of  his  wife,  to  trus- 
tees upon  either  to  farm  or  sublet  the  same,  and  to  pay  the  balance 
of  the  rents  and  profits  to  his  daughter  during  the  continuance 
of  the  term  "  her  executors  and  administrators,  absolutely  and 
beneficially."  He  gave  and  bequeathed  to  trustees  his  leasehold 
mill,  cottages,  and  machinery  at  Clow  Bridge,  upon  trust  to  re- 
ceive the  rents  and  profits,  and  after  payment  of  expenses,  to 
pay  to  his  *wife  an  annuity  of  £250  during  her  life,  [124 
also  to  pay  his  sister  Ann  Guinan,  widow,  an  annuity  of  £150 
during  her  life,  also  to  pay  certain  sums  for  the  maintenance 
and  advancement  of  one  Henry  Sagar,  an  articled  clerk,  and  to 
pay  the  balance  to  his  daughter  "  absolutely  and  beneficially," 
and  after  the  satisfaction  of  the  same  trusts,  he  bequeathed  the 
same  mill,  cottages,  and  machinery  to  his  daughter,  "her  exe- 
cutors, administrators,  and  assigns,  absolutely  and  beneficially." 
He  gave  and  devised  all  his  mansion  house,  farm,  and  premises 
called  Swinshawe,  and  all  the  residue  of  his  real  estate  to  his 
daughter,  "  her  heirs  and  assigns,  absolutely  and  beneficially." 
He  bequeathed  to  his  cousin  Mary  Lewis,  spinster,  fifty  shares 
in  the  Whitewell  Mining  Company,  absolutely  and  beneficially. 
He  gave  and  bequeathed  the  residue  of  his  personal  estate  to 
liis  slaughter,  "  her  executors,  administrator,  and  assigns,  ab- 
solutely and  beneficially. 

On  the  7th  of  May,  1871,  Richard  Eastwood  made  another 
will  (his  last),  and  on  the  29th  of  May,  1871,  he  died,  having 
regularly  paid  the  £100  a  year  to  Mr.  and  Mrs.  Coverdale  up 
to  his  death.  By  his  will  he  bequeathed  his  household  goods 
and  effects  unto,  and  equally  between  his  wife  and  his  daughter. 
He  devised  his  freehold  dwelling  house,  called  Springfield  Cot>- 
tage,  to  his  wife,  her  heirs  and  assigns,  absolutely,  and  he  also 
bequeathed  his  leasehold  interest  in  a  farm  then  in  his  posses- 
sion, and  his  live  and  dead  farming  stock  and  crop  therein,  to 
his  wife  absolutely;  and  gave  her  a  legacy  of  £500.  He  de- 
vised his  estate  called  Swinshawe,  and  all  other  his  real  estate 
not  thereinbefore  devised,  and  bequeathed  the  residue  of  his 
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personalty,  to  trustees  upob  trust  to  sell  and  convert,  and  to  in- 
vest and  stand  possessed  of  the  fund  upon  trust  out  of  ttie  in- 
come to  pay  liis  daughter  for  life  an  annuity  of  £2^0,  and  to 
pay  the  remainder  of  the  income  as  follows;  one-third  to  his 
wife  for  life;  one  other  third  to  his  sister,  Ann  Ouinan,  for  life; 
and  the  remaining  third  to  his  sister-in-law,  Elizabeth  Grini- 
shaw,   for  life;   and   subject  to  the   payments  aforesaid,   the 
capital  as  well  as  the  income  of  the  fund  were  to  he  in  trust  for 
his  daughter  absolutely.    The  bill  was  filed  by  Mrs.  Coverdale, 
by  her  next  friend,  against  the  widow,  the  acting  trustee  of  the 
125]  will,  the  two  other  life  *annuitants,  the  infant  children  and 
the  husband,  alleging  that  the  testator  did  not,  save  as  appeared 
from  the  will,niaKe  any  settlement  upon  her  or  upon  her  child- 
ren, and  that  he  died  seized  and  possessed  of  property  amount- 
ing, so  far  as  she  had  been  able  to  ascertain,  to  about  Xl)i,O0O, 
The  bill  alleged  that  the  defendant  Frederick  John  Coverdale 
was  ready  and  willing  to  settle  j£4000  on  the  plaintiff,  and 
prayed  for  a  declaration  "that  the  hereinbefore  stated  letters 
of  the  said  Richard  Eastwood  amount  to  and  constitute  a  con- 
tract by  him  for  valuable  consideration  to  settle  the  whole  of 
the  property  of  which  he  died  seized  or  possessed,  or  at  all 
events  trie  sum  of  X4000,  out  of  his  estate,  upon  the  plaintitt* 
in  strict  settlement,  and  in  priority  to  the  claim  of  any  creditor 
of  the  said  Kichard  Eastwood ;"  and  for  other  consequential 
relief.     The  defendants,  the  widow,  the  acting  trustee,  and  the 
annuitants,  by  their  answer  denied  that  the  marriage  "  was  sol- 
emnized on  the  faith  of  the  representations  or  statements  con- 
tained in"  the  letters,  "  or  in  the  belief  by  the  plaintiff  or  Iter 
husband  that  the  whole  of  the  testator's  "  property  would,  «•> 
represented  by  him,  be  settled  by  him  on  the  plaintiff,  for,"' 
they  said,  *'  such  marriage  was  definitely  arranged  and  iixed  a 
considerable  time  before  July  1863,  and  independently  of"  the 
letters  ..."  and  without  any  reference  whatsoever  to  the  set- 
tlement of  any  property  or  money  by"  the  testator,  "  by  deed, 
will,  or  otherwise."     The  answer  further  stated  that  the  testa- 
•state  was  proved  under  jCI 2,000,  and  the  defendants  be- 
'.  that  after  payment  of  debts  it  would  not  amount  to  more 
£4000.     The  estate   was  being  administered  in  another 
The  plaintiff  made  an  atlidavit  in  which  she  said  that  her 
age  was  solemnized  "  entirely  upon  the  faith  of  the  repre- 
ions  and  statements  contained  in  the  said  letters  .  .  .  and 
I  belief  which  was  entertained  both  by  me  and  by  niy  said 
nd,  that  the  whole  of  his  property  would,  as  represented 
m,  be  settled  by  hira  upon  rae."    She  said  she  believed 
lowed  the  draft  of  the  will  of  1868  to  her  husband, 
support  of  the  defendants'  case  the  solicitor  who  prepared 
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tlie  will  of  1868  deposed  that  several  alterations  were  made  in 
the  draft,  as  he  believed  at  the  suggestion  and  request  of  the 
plaintiff  *and  her  husband  ;  and  that  when  the  draft  was  [126 
finally  settled  the  plaintiff  and  her  husband  expressed  them- 
selves perfectly  satisfied  therewith,  and  did  not  raise  the  ques- 
tion of  such  will  being  a  compliance  or  non-compliance  with 
the  promise  of  a  settlement." 

Some  letters  were  also  relied  on  by  the  defendants,  as  sup 
porting  the  case  of  acquiescence  on  the  part  of  the  plaintiff.  In 
one  of  them,  a  letter  addressed  by  the  plaintiff  to  Mrs.  East- 
wood, dated  the  7th  of  March,  1868,  she  said :  "  With  regard 
to  the  will  I  can  never  thank  you  enough  for  persuading  papa 
to  let  you  lend  me  the  sketch  of  it,  as  it  has  saved  any  further 
disagreements.  It  appears  to  me  all  quite  right  as  far  as  I  can 
judge,  but  do  you  think  papa  would  let  me  see  the  draft  of  it, 
as  there  might  be  several  little  things  which  could  be  settled 
now,  but  could  not  be  altered  afterwards;  and  of  course  as 
papa  can  do  as  lie  likes,  he  would  not  be  obliged  to  make  any 
alterations  we  might  suggest,  if  he  did  not  approve  them,  so 
there  would  be  no  harm  done."  There  was  no  evidence  to 
show  what  was  meant  by  the  reference  of  the  testator  in  the 
letter  of  the  6th  of  July,  to  his  **  sister's  annuity." 

Mr.  Kai/y  Q.C.,  and  Mr.  Nalder^  for  the  plaintiff:  This  is  an 
agreement  made  upon  consideration  of  marriage  within  the 
statute  (29  Car.  2,  c.  3,  s.  4),  and  hence  binding  on  the  estate 
of  the  testator  who  made  the  contract :  Saunders  v.  Cramer  (*) ; 
JUoorhouse  v.  Colvin  (*) ;  Laver  v.  Fielder  (').  The  precise  con- 
tract was,  to  leave  everything  the  testator  could  leave ;  or  as  he 
expressed  it  in  the  second  letter  "  all  my  property."  By  the 
widow's  answer  the  point  is  not  raised  as  a  disputed  question. 
The  solicitor  says  he  communicated  knowledge  of  the  contents 
of  the  will  to  the  wife,  and  that  from  her  a  sort  of  assent  was 
obtained.  But  there  is  nothing  to  show  that  the  husband  ever 
heard  of  the  terms  of  the  will.  The  letter  is  valueless,  unless 
it  be  effectual  to  avoid  the  contract  made  with  the  husband. 

*Mr  Amphlett,  Q.C.,  for  the  defendants,  the  husband  and  [127 
the  infant  children :  We  say  that  the  contract  embraces  and 
provides  for  the  children  ;  and  that  no  arrangement  after  mar- 
riage can  alter  or  disturb  their  rights.  The  real  question  is, 
whether  the  expression  of  intention  on  the  part  of  a  promissor 
when  followed  by  action  on  the  part  of  the  promissee,  amounts 
to  a  contract.  On  this  point  we  rely  on  the  observations  of 
Lord  Chancellor  Cottenham,  in  Hammersley  v.  De  Biel  (*),  whose 
judgment  was  affirmed  by  the  house  of  lords. 

0)  3  Dar.  &  Wr..  87.  (•)  32  Beav.,  1. 

(*)  15  Beav.,  841.  {')  12  CI.  &  F.,  45,  02,  n 
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'  Mr.  Liitley  Q.C.,  and  Mr.  M  S.  Ford^  for  the  defendants,  the 
executors  and  trustees  of  the  will,  and  the  three  life  annuitants  : 
The  case  as  against  creditors  has  been  abandoned.  Mr.  Amphleti 
abandons  the  second  theory  of  the  bill,  that  the  contract  was  to 
settle  £4000.  He  says  he,  on  behalf  of  the  children,  is  not  in- 
terested in  the  first  letter  at  all ;  children  being  mentioned  only 
in  the  second  letter.  We  contend  that  the  second  letter  con- 
tains no  such  contract  as  this  court  will  enforce.  It  is  only  a 
statement  of  the  present  intention,  which  was  to  be  carried  out 
''  in  accordance  with  the  facts  of  the  case ;"  i.e.,  was  to  be  sub- 
ject to  alteration.  Did  the  husband  ever  accept  the  testator's 
ofter?  There  is  no  proof  that  he  married  the  daughter  on  the 
faith  of  the  representation  of  intention.     As  a  denial  of  that  pro- 

1>osition  the  letter  of  the  7th  of  March,  1868,  is  most  material, 
[t  is  not  a  question  of  the  wife  having,  after  marriage,  agreed 
to  vary  her  rights ;  the  question  is  whether  the  rights  existed. 
Neither  the  husband  nor  the  wife  explicitly  denies  that  either 
of  them  ever  saw  the  will.  The  parties  have  simply  put  their 
own  construction  upon  what  the  letter  meant.  We  could  not 
raise  the  point  by  answer,  because  the  letter  did  not  come  out 
till  the  affidavit  as  to  documents  was  filed.  The  question  of 
how  far  the  expression  of  an  intention  to  settle  amounts  to  a 
contract  must  depend  upon  the  language  of  each  particular  case. 
1281  -A.n  instance  which  negatived  the  proposition  is  *IlandaU 
V.  Morgan  (*),  referred  to  in  De  Beil  v.  Thomson  (*),  and  com- 
mented on  by  Lord  St.  Leonards  in  Maunsell  v.  WkUe  (*),  which 
decision  was  affirmed  on  appeal  {*).  Other  instances  of  pro- 
mises so  vague  that  the  court  woula  not  enforce  them,  are  Kat/  v. 
Crook  (*) ;  StroughxU  v.  Gulliver  (•). 

Then  as  to  Mr.  Coverdale's  part  of  the  contract  —  he  agreed 
to  settle  j£4000 ;  but  he  never  did  settle  that  amount ;  he  only  now 
offers  at  the  bar  to  do  so.  He  has  receded  from  the  terms  of 
the  contract,  which,  consequently,  on  this  ground  also,  cannot  be 
enforced.  The  plaintiff  claiming  as  a  purchaser  for  value  must 
prove  her  case.  There  must  have  been  an  offer  by  one  party, 
accepted  by  the  other.  As  to  the  £4000,  the  testator  refused  to 
settle  that  sum;  and  the  only  occasion  on  which  the  word 
"  agreed'*  is  used,  is  where  he  is  speaking  of  allowinor  the  young 
couple  jBIOO  a  year,  a  contract  which  he  strictly  fulfilled.  The 
cases  will  be  found  collected  in  White  and  Tudor's  Leading 
Cases  in  Equity  (^). 

SiR  James  Bacon,  V.C.  :  The  facts  of  this  case  are  quite  clear, 

0)  12  Vol.,  67.  (•)  8  Sm.  k  Giff.,  407. 

O  8  Boav., 469, 475.  (•)  2  Jur.  (N.  S),  700 ;  4  W.  R, 684 • 

O  IJ.  &  Lftt,  589,  569.  27  L.  T.  Rep.,  258. 

(•}  4  H.  L.  C,  1039.  O  4tU  Ed.,  vol.  i.,  p.  782. 
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and  not  open  to  any  sort  of  contradiction  or  doubt  By  the  facts 
of  the  case,  I  mean,  not  only  the  statements  in  the  affidavits, 
"but  the  two  instruments  referred  to  in  the  bill,  which  seem  to 
me  to  be  clear  beyond  the  possibility  of  question.  A  ffeutleman 
advanced  in  life,  a  widower,  with  an  only  daughter,  has  a  pro- 
posal for  her  marriage  made  to  him  by  a  gentleman,  of  whom 
it-appears  he  entirely  approves,  and  the  letter  in  which  he  ex- 
presses his  approval  contains  this  passage  :  [His  honor  read  the 
first  extract  given  above,  and  continued  :]  I  think  that  letter 
explains  quite  sufficiently  what  was  then  the  intention  of  the 
testator  in  this  case,  and  what  ensued  upon  the  writing  cf  that 
letter.    To  make  a  present  settlement,  he  says,  is  out  of  his 

Eower.  He  desires  to  keep  his  capital  in  the  large  *cotton  [129 
usiness,  and  in  the  large  farm  of  which  he  speaks;  but  an- 
nounces to  the  intended  husband  that  his  only  child  will  "  of 
course  come  into  the  possession  of  what  belongs  to  me  at  my 
decease."  How  far  that  might  have  amounted  to  a  contract 
under  other  circumstances,  it  is  not  necessary  here  to  inquire, 
because  the  intended  husband  having  proposed,  and  being  will- 
ing, to  settle  a  sum  of  jB4000,  his  mother  writes  a  letter  to  the 
testator,  and  urges  him  also  to  make  a  settlement.  The  contents 
of  that  letter  are  not  before  the  court,  but  the  substance  of  it  is 
proved  by  the  mother's  affidavit.  In  answer,  the  letter  dated 
the  6th  of  July,  1863,  was  written  by  the  testator,  and  it  is  upon 
that  letter  principally  that  the  case  must  be  decided.  In  that 
letter,  answering  Mrs.  Coverdale,  the  testator  says :  [His  honor 
read  the  second  of  the  above  extracts,  and  continuea :]  Taking 
these  facts  togetlier,  it  appears  that  the  testator  desired  to  have 
the  control  of  his  own  property  for  the  purposes  of  his  business 
in  the  state  of  investment  in  which  it  then  was,  but  the  purpose 
on  his  part  that  whatever  property  of  his  miffht  exist  at  the  time 
of  his  oeath  should  be  settled  upon  his  daughter,  in  the  manner 
here  expressed,  is  clear  and  distinct.  This  is  addressed  to  the 
mother  of  the  intended  husband,  in  answer  to  a  proposition  that 
the  husband  should  settle  £4000,  and  to  a  request  (as  I  gather 
from  the  letter  I  have  been  reading)  that  the  father,  the  testator, 
should  also  settle  £4000.  The  letter  proceeds  to  make  it  clear 
beyond  the  possibility  of  doubt:  "It  has  been  my  intention,  in 
the  event  of  the  marriage  taking  place,  to  make  a  similar  will." 
The  nature  of  his  existing  will,  if  it  was  then  existing,  was  ex- 
pressed in  the  previous  paragraph,  "  in  accordance  with  the 
facts  of  the  case."  Now  it  has  been  suggested  that  that  must 
mean  in  accordance  with  such  facts  as  shall  exist  when  I  make 
my  will,  or  at  the  time  of  my  death,  or  at  some  other  time.  I 
cannot  so  hold,  because  the  words  do  not  permit  me  so  to  hold. 
The  event  here  spoken  of  is  the  event  of  the  marriage,  and  the 
5  Eno.Bep.]  96 
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facts  of  the  case  would  be  influenced  or  changed  by  the  etent 
of  marriage.  If  a  marriage  should  take  place,  tlien,  consistently 
with  that  fact,  he  says  he  shall  make  a  will  similar  to  that  which 
he  has  before  made — "And  of  course  I  should  settle  my  pro- 
130]  V^^^y*  subject  to  my  sister's  *annuity  " — as  to  what  that 
means  I  have  not  had  any  explanation — '^  on  my  daughter  al>- 
solutely  and  independently  of  her  husband,  or,  in  other  words, 
in  strict  settlement." 

JSTow  I  am  told  this  gentleman  was,  or  had  been,  a  profes- 
sional man.  Whether  he  was  or  not  the  words  he  has  used  must 
liave  their  proper  signification.  It  seems  to  me  impossible  for 
anybody  to  hesitate  about  the  meaning  of  this  stipulation — this 
undertaking — on  the  part  of  the  father,  when  the  proposition 
is  made  that  he  should  settle  £4000.  He  undertakes  that  he 
will  settle  all  his  property  in  strict  settlement  upon  his  daughter 
in  the  event  of  the  marriage  taking  place.  "  This,"  he  says, 
"  is  all  I  am  in  a  position  to  do  at  the  present  time  (without 
crippling  my  resources)  beyond  the  fact  of  having  agreed  to 
allow  the  young  couple  XlOO  per  annum  during  my  life,  which, 
if  your  son  wishes  it,  I  am  willing  to  give  a  bond  for  its  due 
payment."  Then,  to  make  it  still  more  clear,  if  it  required 
further  clearance,  he  says,  "  I  will  take  care  that  my  property 
(which  I  suspect  will  exceed  £4000)  shall  be  properly  secured 
upon  her  and  her  children  after  my  death."  I  must  say,  in  my 
opinion,  if  any  words  can  be  said  to  express  a  clear  meaning  and 
intention — a  positive  undertaking  and  contract — these  words 
are  sufficient  for  that  purpose;  because  these  words  are  used  at 
a  time  when  a  marriage  is  impending,  a  marriage  to  which  the 
father  has  given  his  consent,  which  did  take  place  shortly  after- 
wards, and  which,  as  cannot  for  a  moment  be  disputed,  did  take 
place  in  consideration,  among  other  things,  of  the  promise  which 
had  been  made  by  the  father  to  settle  his  property  in  strict 
settlement  upon  the  plaintiff  and  her  children.  It  has  been 
observed  that  the  case  alleged  by  the  plaintiff  in  the  bill  that  the 
marriage  took  place  upon  that  consideration  cannot  be  proved ; 
and  that  that  is  shown  by  what  afterwards  took  place.  I  should 
be  very  slow  to  adopt  what  afterwards  took  place  as  a  reason 
to  satisfy  me  that  this  allegation  cannot  be  true ;  but  it  is  proved 
by  the  mother,  by  the  husband,  and  by  the  wife,  that  the  mar- 
riage did  in  fact  take  place  in  consequence  of  that  letter,  and  on 
the  footing  of  that  letter,  and  to  that  there  is  no  sort  of  contra- 
diction. Mr.  Little  has  endeavcn^ed  with  great  ingenuity,  by  re- 
ferring; to  the  letters  which  passed  between  the  defendant,  Mrs. 
131]  Eastwood,  *the  widow,  and  the  plaintiff,  Mrs.  Coverdale, 
in  the  year  1868,  ]bo  show  that  that  could  not  have  been  the 
ground  upon  which  the  marriage  took  place.     They  do  not 
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show  any  such  thing.  If  I  attached  any  importance  to  those 
letters,  which  I  am  not  at  liberty  to  do,  as  effecting  the  rights 
of  the  parties,  I  cannot  safely  draw  any  conclusion  from  them 
to  the  effect  that  Mr.  Little  contends  for.  T  cannot  say  that 
because  the  plaintiff,  if  she  was  competent,  was  willing  in 
Ihe  year  1868  to  give  up  some  of  the  advantages  which  she 
liad  stipulated  for,  or  which  somebody  had  stipulated  for,  in 
1863,  that  therefore  it  was  not  in  consideration  of  those  latter 
advantages  that  the  marriage*  took  place.  I  take  the  evi- 
dence to  be  clear  and  distinct  that  the  marriage  proceeded 
upon  the  contract  which  I  have  read  from  the  letter  of 
1863.  There  would  have  been  no  doubt  upon  the  subject 
except  from  the  accident  that  this  gentleman,  being,  when  ho 
entered  into  this  contract,  a  widower  of  a  certain  age,  and 
not  then  contemplating  the  possibility  of  a  second  marriage, 
did  atlerwards  marry  again.  But  he  could  not  by  his  marriage 
withdraw  from  his  contract.  That  representations  of  this  kind 
will  constitute  a  contract  is  shown  beyond  the  possibility  of 
question  by  every  case  which  has  been  referred  to,  as  well  by 
those  in  which  the  contract  has  been  enforced,  as  by  those  in 
which  the  court  has  found  it  impossible  to  establish  the  con- 
tract because  it  rested  simply  in  intention,  or  because  the  thing 
to  be  settled  was  so  vaffue  that  it  was  impossible  for  the  court 
safely  to  say  what  had  been  contracted  for.  In  all  the  cases 
where  the  contract  is  clear  in  its  terms,  where  the  amount  is 
not  a  sum  to  be  ascertained  hereafter,  but  is  certain,  as  in  this 
instance,  there  has  been  no  difficulty  or  doubt  whatever.  The 
principle  of  law  goes  even  further,  as  was  observed  in  a  judg- 
ment by  Lord  Cottenham  in  a  case  which  was  decided  upon  its 
own  particular  facts.  The  Statute  of  Frauds  having  been  relied 
upon,  that  objection  was  overruled,  and  the  case  was  decided 
on  its  own  particular  facts,  in  the  only  way,  as  far  as  I  can  judge, 
in  which  it  ought  to  have  been  decided. 

But  there  is  also  this  larger  principle,  that  where  a  man  makes 
a  representation  to  another,  in  consequenceof  which  that  other 
person  contracts  engagements,  or  alters  his  position,  or  is  in- 
duced to  do  any  other  act  which  either  is  permitted  by  or  sanc- 
tioned by  the  *person  making  the  representation,  the  [132 
latter  cannot  withdraw  from  the  representation,  but  is  bound 
by  it  conclusively.  That  principle,  as  I  conceive,  must  apply 
in  its  fullest  extent  to  this  case.  What  took  place  between 
these  two  ladies  in  the  way  of  corrrespondence  I  am  not  at 
liberty  to  attend  to.  A  married  woman  could  not,  under  any 
circumstances,  bind  herself;  still  less  could  she  bind  her  children 
by  any  relinquishment,  if  she  were  capable  of  making  a  relin- 
quishment, of  rights  which  she  then  possessed.     That  she  waE» 
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aware  of  her  rights  bj  no  means  appears;  whether  she  was  or  not 
I  think,  for  this  purpose,  is  entirely  indifferent.  But  it  must  be 
observed,  also,  that  all  the  weight  which  could,  under  any  cir- 
cumstances, belong  to  that  suggestion  is  removed,  when  it  is 
recollected  that  the  thing  then  talked  about  was  a  will  which 
was  made  in  1868,  and  that  the  will  in  question,  which  is  the 
subject  of  the  present  suit,  was  not  made  until  1871.  So  that 
the  correspondence  cannot  be  said  in  any  sense  to  have  refer- 
ence to  the  existing  will  of  1871.  As  I  have  said,  this  ^ntlc- 
nian,  for  reasons  which  he  thought  were  valid  and  sufficient  at 
the  time,  and  which  are  not  unreasonable  in  themselves,  agreed 
with  the  intended  son-in-law  that  he  the  testator,  should  have 
the  control  aud  possession  of  his  property  for  his  commercial 
and  other  purposes  all  the  days  of  his  life,  aud  that  when  the 
day  of  his  death  arrived  everything  that  he  possessed  should  be 
the  property  of  his  only  child,  and  then,  moreover,  that  it 
should  not  be  a  mere  gift  to  her,  but  that  it  should  be  so  settled 
as  to  ensure  a  provision  for  herself  and  for  her  children  after 
her.  I  cannot  think  of  anything  more  reasonable  or  proper 
on  his  part,  except  only  that  he  did  not  contemplate  that  he 
might  afterwards  marry.  He  did  afterwards  marry.  He  was 
in  the  position  of  Benedict  in  the  play,  who  says,  "When  I 
said  I  would  die  a  bachelor  I  did  not  think  I  should  live  till  I 
were  married.*'  Except  that  circumstance,  there  is  nothing  in 
the  transaction  to  take  it  out  of  its  being  acoutract  for  valuable 
consideration,  to  be  performed  by  the  person  who  was  bound 
to  perform  it,  and  liable  to  be  performed  by  the  person  on 
whom  the  obligation  lies.  I  think  the  plaintifr  is  entitled  to  a 
decree.  There  will  be  a  declaration  that  the  letters  of  Richard 
Eastwood  amount  to  and  constitute  a  contract  by  him  for  valu- 
133]  *able  consideration  to  settle  the  whole  of  the  property  of 
whicn  he  died  seized  or  possessed  (afterpayment  of  funeral  and 
testamentary  expenses)  upon  the  plaintiff  in  strict  settlement, 
subject  to  the  claim  of  any  creditor  of  Mr.  Eastwood ;  with  an 
inquiry  as  to  the  particulars  of  such  property ;  then  an  order 
that  a  proper  settlement  be  prepared  and  executed  by  and  un- 
der the  direction  of  the  court  accordingly ;  and  that  tlie  defend- 
ants, other  than  the  children  of  Mrs.  Coverdale,  and  all  other 
necessary  parties  (if  any)  shall  join  in  such  settlement.  As  the 
estate  is  being  administered  there  is  no  necessity  for  an  injunc- 
tion or  a  receiver.  The  reference  to  chambers  for  a  settlement 
will  also  include  the  X4000  offered  by  the  husband  to  be  settled. 
Proceedings  will  be  stayed  against  Mr.  Little's  clients. 

Mr.  Kay^  upon  the  question  of  costs,  observed  that  if  costs 
were  allowed  to  Mr.  Little's  clients  they  must  come  out  of  the 
settlement  fund,  which  was  the  property  of  the  plaintiff  and  her 
children. 
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The  Vice  Chancellor  observed  that  the  principal  defendants 
were  defending  the  suit  by  an  order  in  the  administration  suit, 
and  that  if  they  had  to  pay  costs  they  must  pay  them  personally, 
which  would  be  very  hard,  and  allowed  them  their  costs. 

Solicitors  for  the  plaintiff:  Messra.  Collyer-BristoWj  WiiherSj 
^  HusseU. 

Solicitors  for  the  principal  defendants :  Messrs.  Skaw  ^ 
Dremeltenj  agents  for  Messrs.  Oreeke  ^  Sandj/j  Burnley. 


[Law  ReporU,  15  Equity  Cases,  134] 
V.C.B.    Dec  10, 11, 1872. 

♦Owen  v.  Delamere.  [134 

[1871  0. 10.] 

Administration  —  LiabilbUy  of  an  Executor  who  continues  the  Business  of  his 

Testator — Remedy  of  Creditor, 

A  testator  hayine  directed  his  executors,  at  their  discretion,  either  to  wind  up 
or  to  continue  Lis  husiness  (that  of  a  clothier),  with  power  to  apply  the  capital 
employed  in  the  business  in  carrying  it  on,  and  to  employ  in  such  business 
any  money,  part  of  his  general  estate,  the  executors  elected  to  continue  the  busi- 
ness, but  did  not,  as  they  said  (and  the  contrary  was  not  proved),  employ  more 
of  the  assets  in  carrying  on  the  business  than  were  so  employed  at  the  testator's 
death. 

Upon  bill  by  a  person  alleging  himself  to  be  a  creditor  of  the  business  since 
the  death,  on  behalf  of  himself  and  all  the  other  creditors  of  the  testator,  seeking 
administration  of  the  testator's  estate  which  had  been  employed  in  the  business, 
there  being  no  suggestion  of  insolyency : 

Held,  that  the  remedy  of  the  plaintiff  was  not  an  administration  decree  in  th 
court,  but  an  action  at  law. 

Cause.  John  Tyrer,  by  his  will,  dated  the  18th  of  August, 
1859,  gave  the  following  direction :  "  And  I  direct  my 
executors  or  executor,  at  their  or  his  discretion,  either  to 
wind  up  or  dispose  of,  or  to  continue  either  alone  or  in'con- 
junction  with  any  person  or  persons,  any  business  in  which  I 
might  be  engaged  at  my  death,  and  which  I  may  not  have 
bound  my  executors  to  continue;  provided  always  that  no  such 
business  shall  be  carried  on  except  with  the  consent,  in  writing, 
of  my  said  wife  Ann.  And  I  hereby  declare  that  it  shall  be 
lawful  for  my  said  executors  and  executor,  at  their  or  his  dis- 
cretion, to  apply  the  capital  employed  in  any  business  which 
they  may  continue  to  carry  on  in  carrying  on  such  business, 
and,  with  such  consent  as  aforesaid,  to  employ  in  such  business 
any  money,  part  of  my  general  estate ;  all  such  capital  or  money 
so  employed  to  bear  interest  at  five  pounds  per  cent  per  annuo), 
payable  half  yearljr.  And  I  hereby  declare  that  all  profits 
arising  from  the  said  business,  above  the  said  interest  of  five 
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pounds  per  cent,  shall  form  part  of  my  residaary  estate,  and 
my  share  in  all  losses  to  be  mcurred  in  such  busmess  shall  bo 
135]  paid  out  of  the  said  capital  of  *my  residuary  estate.    And 
I  hereby  declare  that  it  shall  be  lawful  for  the  said  trustees  or 
trustee  to  employ  such  persons  in  winding  up,  disposing  of,  or 
carrying  on  any  such  business  at  such  wages  or  salaries  as  they  or 
he  shall  think  nt.     The  testator  died  in  1859,  possessed  of  consi- 
derable personalty,  but  having  no  real  estate.     The  wilk  was 
proved  by  two  of  the  three  executors,  namely,  Daniel  Delamere 
and  Ann  Tyrer,  his  widow.     The  testator,  at  his  death,  was 
carrying  on  the  business  of  a  clothier  at  Beaumaris,  which  busi- 
ness he  had  not  bound  his  executors  to  continue.    The  acting 
executors,  with  the  consent  of  Ann  Tyrer  (she  being  one  of 
them)  continued  this  business  after  the  testator's  death.     On 
the  7th  of  March,  1871,  this  bill  was  filed  by  Richard  Owen,  qh 
behalf  of  himself  and  all  other  the  unsatisfied  creditors  of  John 
Tyrer,  deceased  (the  testator),  against  Delamere  and  Ann  Tyrer, 
alleging  that  the  defendants  had  continued  the  testator's  busi- 
nees  in  conjunction  with  his  son,  Robert  Tyrer  (since  deceased), 
and  had  also  employed  in  the  business  so  continued  not  only  the 
capital  employed  by  the  testator  in  carrying  on  the  business, 
but  also  a  large  sum  of  money  part  of  the  testator's  general  es- 
tate ;  also  that  in  the  course  of  such  continuance  the  business 
had  become  largely  indebted,  and,  amongst  others,  to  the  plaint- 
iff in  the  sum  of  «£886.     The  bill  charged  that  the  debts  of  the 
business  were,  under  these  circumstances,  debts  which  ou^ht  to 
be  satisfied  out  of  the  testator's  capital  employed  by  him  m  the 
business  in  his  lifetime,  and  out  ot  the  moneys,  part  of  his  gen- 
eral estate,  which  had  been  employed  in  the  continuance  ot  the 
business  ;  and  that  the  defendants  had  refused  to  pay  the  £386; 
and  prayed  for  an  administration  of  the  testator's  personal  estate 
as  in  a  creditors'  suit,  for  a  receiver,  and,  if  necessary,  an  injunc- 
tion,* and  for  accounts.     The  defendants,  by  their  answer,  denied 
that  they  had  continued  the  business  in  conjunction  with  Robert 
Tyrer,  and  said  that  they  had  employed  him  only  as  a  superin- 
tendent    They  admitted  having  employed  in  the  continuation 
of  the  business  the  capital  employed  by  the  testator  at  his  death, 
the  amount  and  particulars  of  which  they  stated ;  but  said  they 
had  employed  no  part  of  his  general  estate  in  carrying  on  the 
business.     They   admitted  having  incurred  debts  to  sundry 
136]  tradesmen,  which  they  were  willing  to  *pay.  They  denied 
that  the  business  was  indebted  to  the  plamtiff  in  a  sum  of  X386, 
or  in  any  sum.    They  submitted  whether  the  debts  of  the  busi- 
ness were  or  wore  not  debts  which  ought  to  be  satisfied  out  of 
the  capital  emploved  at  the  death  of  the  testator,  or  out  of  his 
general  estate.    They  were  willing,  "  as  between  ourselves  and 
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the  plaintiflT,  but  not  further  or  otherwise,"  to  admit,  and  did 
to  that  extent  admit,  assets.  The  question  of  whether  the 
plaintiff  had  any  provable  debt  against  the  estate  at  all  was  in 
dispute ;  and  the  evidence  on  this  point  will  be  found  discussed 
in  the  judgment. 

Mr.  SwanstoTij  Q.C.,  and  Mr.  Horton  Smithy  for  the  plaintiff: 
These  executors  were  not  bound  to  carry  on  any  business,  but 
they  had  a  discretionary  power,  with  the  consv^nt  of  the  widow, 
to  do  so.  They  chose  to  carry  on  the  business,  and  so  choos- 
ing, they  were  empowered  to  use  in  the  business  not  only  the 
capital  employed  at  the  testator's  death,  but  (with  like  consent) 
any  money,  part  of  the  general  estate.  We  say  they  have  — 
they  say  they  have  not  —  applied  part  of  the  general  estate  be- 
yond the  capital  employed  at  the  testator's  death.  Be  that  as 
it  may,  to  the  extent  to  which  they  have  applied  the  assets,  we 
say  that  the  plaintiff  (assuming  him  to  have  since  the  death 
become,  and  now  to  be,  a  creditor)  has  a  ri^ht  to  have  the  estate 
administered  in  equity  for  the  benefit  of  himself  and  the  other 
creditors  subsequent  to  the  testator's  death  :  Ex  parte  Garland 
(*) ;  JEx  parte  Bichardsoriy  In  re  Hodson  (*) :  Cutbush  v.  Cutbush{^) ; 
Liudley  on  Partnership  (*).  Supposing  Robert  Tyrer  to  have 
been  not  a  partner,  but  only  an  a^ent,  that  does  not  absolve  the 
executors  from  liability  as  undisclosed  principals  :  Thompson  v. 
Davenport  (*). 

Mr.  Ka^y  Q.C.,  and  Mr.  Bardswell^  for  the  defendants*:  The 
suit  is  a  novelty,  without  sanction  in  precedent  or  authority. 
Assuming  the  plaintiff  to  be  a  creditor  (which  we  deny),  he  can- 
not have  administration  as  in-  a  creditor's  suit  in  this  court.  The 
♦cases  cited  are  either  cases  of  actual  bankruptcy,  or,  as  in  [137 
Cuibush  V.  Cutbush  (*),  of  practical  insolvency.  No  doubt,  where 
an  executor  trading  with  his  testator's  assets  becomes  bankrupt, 
not  only  his  own  estate,  but  the  assets  authorized  by  the  testa- 
tor to  be  employed  in  the  business,  are  distributable  amongst 
the  creditors;  and  no  proof  against  the  bankrupt  estate  can  be 
made  in  respect  of  assets  so  employed  :  Scott  v.  Izon  (•).  But 
here  there  is  no  suggestion  of  insolvency ;  and  we  deny  the  al- 
legation that  the  executors  have  employed  any  of  the  general 
assets,  beyond  what  were  employed  in  the  business  at  the  death. 
Farhall  v.  FarhaU  C)  shows  that  a  man  cannot  by  contract  witli 
an  executor  acquire  a  right  to  prove  in  an  administration  suit 
as  against  the  estate,  though  the  executor  has  given  him  a  lien 
on  certain  specific  assets. 

O  10  Vefl.,  110.  (*)  Pages  1053-6. 

(*)  Buck,  202, 209 ;  8  Madd.,  188.  (')  Sm.  L.  C,  6th  ed.  vol.  ii.  p.,  888. 

O  1  Beav.,  184.  (•)  84  Beav..  434. 

0)  Uw  Rep.,  7  Ck,  128. 
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Mr.  SwanstoHy  in  reply :    There  is  abundant  authority  for 
Buch  a  bill  as  this.     The  leading  case  is  Hankey  v.  Hammmd  or 
Mammock  (*),  which,  to  the  extent  of  the  creditor's  remedy 
against  assets  anthorized  by  the  testator  to  be  employed  in  the 
I>u8ines8,  is  not  displaced  as  an  authority  by  the  observations  of 
Lord  Eldon  in  Ex  parte  Garland  (*),  or  of  Lord  Justice  Turner 
M^NdUie  v.  Acton  (').    In  Thompson  v.  Dunn  (*),  the  creditor's 
lien  on  the  goods  employed  with  the  testator's  direction  in 
trade,  was  not  questioned  bjr  Lord  Chancellor  Hatherley.     Cut- 
bush  V.  Cuibushy  was  an  admmistration  suit  in  this  court,  and  the 
circumstance  that  the  aBsets  are  sufficient  can  make  no  difierence 
in  the  principle.     Wilkes  v.  Lister  (*)  supports  the  same  view  (•). 
138]    Sir  Jambs  Bacon,  V.C.  :    I  think  this  suit  is  altogether 
misconceived.    I  think  it  proceeds  upon  principles  which  are 
not  applicable  to  the  facts  of  the  case  stated.    The  case  upon 
the  bill  is  this :  The  plaintiff  claims  to  be  entitled  as  a  simple 
contract  creditor  in  respect  of  money  lent  and  advanced,  or 
paid  and  laid  out,  nominally. on  behalf  of  one  person  but  really 
on  behalf  of  the  defendants  —  a  simple  case  in  which,  if  it  be 
true,  he  can  recover  in  an  action  at  law,  without  the  slightest 
difficulty.    It  is  quite  true  that  the  testator  did  commit  his  es- 
tate to  the  care  of  his  executors,  with  an  authority  to  them  to 
carry  on  business.     What  is  the  consequence  of  that  ?    They 
carry  on   the  business;    they  carry  it  on    upon  their  own 
responsibility,  and  they  have  the  testator's  estate  as  a  capital 
with  which  they  can  trade.     How  does  that  concern  the  credi- 
tors ?    The  creditors  have  a  right  to  be  paid  by  the  persons 
with  whom  they  have  contracted.     They  contracted,  the  plaint- 
iff says,  with  Robert  Tyrer,  who  represented  the  firm,  who  was 
either  principal,  or  agent  with  undisclosed  principals.     There 
is  no  difficulty  in  bringing  an  action  at  law;  it  is,  as  stated  in 
the  bill,  as  clear  and  plain  a  case  in  respect  of  a  simple  contract, 
as  can  be.    The  plaintiff  says  that  the  business  was  carried  on, 
and  that  the  testator's  estate  was  employed  in  it.    In  the  4th 
paragraph  it  is  stated,  ^^  In  the  course  of  such  continuance  and 
carrying  on  of  the  said  business  as  aforesaid  it  has  become  largely 
indebted,  and  (amongst  others)  the  said  business  is  indebted  to 
the  plaintiff  in  a  sum  of  £386."    That  can  only  be  in  respect 
of  the  contract  which  the  plaintiff  alleges  in  the  bill.    The  sum 

(')  Buck,  210 ;  8  Madd.  148.  n. ;  1  and  Gavin  v.  Hodden  (Law  Rep.,  8  P. 

Cooke  Bank.  Law,  67.  -  C,  707).    It  lias  been  ascertained  that, 

O  10  Vea.,  121.  in  the  case  of  Thompson  v.  JDunn  (Law 

(»)  4  D.  M.  &  O.,  744, 752-8.  Rep.,  5  Ch.,  573),  upon  the  account* 

{*)  Law  Rep.,  5  Ch.,  578, 670.  being  furnished  the  plaintiflb  abandoned 

(*)  6  Esp.,  78.  further  prosecution  of  the  suit,  which 

(*)  To  tne  above  cases  may  be  added  was  never  brought  to  a  hearing. 

Thompson  v.  Andrevos  (1  My.  &  K.,  116) ; 
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can  easily  be  recovered  at  law,  and  there  is  no  reas^on  in  the 
world  why  a  bill  should  be  filed  in  this  court.  The  case  of 
Hanhey  v.  Hammock  (*]  does  not  appear  to  me,  as  far  as  it  goes, 
an  authority  that  apphes  to  the  present.  The  extent  of  the  au- 
thority of  that  case  is  greatly  questioned  by  Lord  Eldon  in  Ex 
Tparie  Garland  1^) ;  but  without  waiting  to  observe  upon  this,  it 
is  sufficient  to  say  that  that  case  is  totally  different  from  the 
present;  the  testator  there  having  appointed  executors,  and 
having  authorized  them  to  entrust  his  wife  to  carry  on  the 
trade,  which  for  a  time  she  did  carry  on,  and  debts  having  been 
no  doubt  contracted  in  the  course  of  *carrying  on  that  [139 
trade.  Then  came  in  the  executors,  and  said,  "  You  shall  do 
this  no  longer,"  and  took  possession  of  the  whole  estate.  The 
bill  there  was  filed  for  the  purpose  of  making  available  claims 
against  the  trust  estate  of  which  the  executors  possessed  them- 
selves ;  they  not  being  personally  liable,  in  the  slightest  degree 
to  the  plaintiff.  The  plaintiff  was  interested  in  the  trust  they 
had  to  execute,  and  for  that  purpose  he  came  against  the  trust 
estate.  Ex  parte  Richardson  (*),  and  especiallv  Ex  parte  Gar- 
land (^,  which  contains  a  clear,  distinct,  lummous  exposition 
of  law  on  the  subject,  show  that  such  transactions  are  of  this 
nature :  An  executor  authorized  to  carry  on  business,  carries  it 
on  ;  he  is  liable  for  every  shilling  on  every  contract  he  enters 
into ;  besides  that,  if  he  becomes  bankrupt,  the  persons  who 
have  trusted  him  have  a  right  to  say  that  that  portion  of  the 
trust  estate  which  was  committed  to  him  for  the  purpose  of 
carrving  on  the  business  shall  not  be  the  subject  of  general  ad- 
ministration. It  is  not  the  general  estate  of  the  testator,  as  in 
Ex  parte  Hichardsony  that  is  liable  to  this  equity,  but  only  so 
much  as  he  has  authorized  to  be  employed  in  the  business. 
There,  can  be  no  proof  whatever  on  the  part  of  the  testator's 
estate  against  the  bankrupt  estate,  unless  the  executors  have 
gone  beyond  the  limit  of  their  trust;  in  which  case  the  amount 
of  excess  may  be  proved  for  in  the  bankruptcy  as  a  debt  due  to 
the  estate  of 'the  testator.  These  principles  are  clearly  and  dis- 
tinctly laid  down  in  Ex  parte  Garland^  are  confirmed  in  Ex  parte 
BichardsoHj  and  adopted  in  Cutbush  v.  Cutbush  (*).  There  can 
be  no  doubt  about  the  principles  on  which  a  court  of  equity 
deals  with  a  case,  not  like  that  before  me,  but  a  case  in  which 
the  same  elements  are  contained;  that  is  to  say,  the  court  will 
give  effect  to  the  trust  which  has  been  created  by  the  testator, 
and  will  keep  separate  and  applicable  only  to  purposes  of  the 
trust  that  estate  which  the  testator  designated  and  directed  to 
be  employed  for  that  purpose.    As  Lord  Eldon  points  out  in 

O  Back,  210 ;  3  Madd.  148,  n.  (*)  Back,  202 ;  8  Madd.,  138. 

O  10,  Ves.,  110.  0)  1  Beav.,  184. 

5  Eno.  Rkp.]  97 
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Ihe  case  of  Ex  parte  Garland^  the  creditor  has  not  only  the  per- 
sonal remedy  against  the  executor,  but  he  has  a  right  also,  if 
that  should  fail,  to  come  against  the  trust  estate ;  and  so,  here, 
140]  if  an  action  had  been  brought  against  *these  defendants, 
uud  a  fruitless  judgment  liad  been  recovered  against  them,  there 
would  have  been  a  right  to  go  against  that  trust  estate  which 
the  testator  committed  to  the  executors,  if  it  should  be  in  exist- 
ence, in  specie.    Ko  such  case  is  stated  upon  the  bill. 

The  evidence  in  support  of  the  claim  is,  no  doubt,  excessively 
feeble;  it  does  not  at  all  amount  to  the  proof  of  a  debt.  If  it 
did,  it  would  still  not  be  recoverable  in  this  form.  What  the 
plaintiffs  are  entitled  to  is,  to  be  paid,  by  the  persons  with  whom 
they  have  contracted,  the  amount  which  is  due  on  the  contract — 
that,  and  no  more.  The  law  is  very  clearly  established  in  the 
case  I  have  referred  to ;  and  I  think  the  evidence  in  this  case, 
if  it  were  not  so,  is  wholly  deficient,  because,  without  criticisinij 
too  minutely  the  circumstances  mentioned  in  Mr.  Roberts' 
affidavit,  I  do  not  think  that  it  is  made  out  that  the  money  is 
due  from  the  business.  If  creditors  of  the  business — ^persons  who 
trusted  what  is  called  "  the  business'* — had  sued  the  business 
%;r  the  representative  of  the  business,  and  had  recovered  judg- 
.iient,  and  then  a  loan  had  been  made  to  satisfy  those  judgments, 
tiiat  might  have  been  something  like  a  case.  It  is  not  so.  What 
la  said  here  is  only  that  the  first  sum  of  £12  7^.  therein  appear- 
ing was  a  sum  paid  by  Richard  Owen  to  Messrs.  Field  &  Co. 
solicitors,  of  Lincoln's  Inn  Fields,  London,  for  debt  and  costs 
m  an  action  against  Robert  Tyrer,  brought  by  one  Bowen,  for 
trade  goods  supplied  to  the  firm  or  business  of  Tyrer  k  Son  ; 
that  is  to  say,  brought  against  Robert  Tyrer,  who,  for  anything 
that  appears,  may  nave  had  the  money  from  Tyrer  k  Son,  and 
ought  to  have  paid  it,  but  neglected  to  pay  it,  and  therefore 
w^as  sued  for  the  sum  he  owed.  The  other  two  sums  of  £70 
and  £10  are  not  stated  so  positively  as  the  first;  but  the  depo- 
nent says  those  sums,  "  as  I  believe,"  were  advanced  by  Robert 
Owen.  That  can  only  be  from  Robert  Owen's  information,  and 
from  no  knowledge  of  his  own,  as  I  must  understand  from  what 
he  says :  "  The  sums  of  £70  and  £10  were  also  advanced  by 
the  said  Richard  Owen,  as  I  believe,  to  satisfy  a  claim  of  Messrs. 
Jones  &  Co.,  of  Liverpool,  clothiers,  who  had  supplijed  the  said 
business  of  Tyrer  &  Son  with  trade  goods ;  and  the  said  claim 
was  therewith  satisfied."  That,  in  my  opinion,  carries  it  no  fur- 
ther, and  is  no  proof  of  a  loan  for  the  purposes  of  the  concern. 
141]  *"  The  item  of  £32  165.  was  advanced  by  the  said  Richard 
Owen  to  pay  off  one  Frederick  Bidgood,  an  execution  creditor, 
who  had  recovered  judgment  in  an  action  for  trade  goods  sup- 
plied to  the  said  business  of  Tyrer  &  Son,  and  had  put  an  exe< 
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cution  on  the  premises,  as  appears  by  the  warrant  now  produced 
and  shown  to  me  marked  A.  The  claim  was  satisfied  with  the 
said  money,  and  the  stock-in-trade  and  other  property  on  the 
premises  which  had  been  seized  were  released."  The  execution 
was  against  Mr.  Robert  Tyrer  alone.  "What  possible  right  had 
they  to  seize  those  goods,  which  were  not  the  goods  of  Robert 
Tyrer  alone,  or  of  his  principals  or  servants  ?  There  was  an 
execution  put  into  the  premises,  and  it  was  satisfied,  and  Mr. 
Owen  is  supposed  —  I  say"  supposed'*  —  to  have  lent  the  money 
to  stay  that.  If  it  stood,  therefore,  on  the  evidence,  I  should 
say  the  evidence  was  not  sufficient  to  establish  the  character  of 
creditor  on  the  part  of  the  plaintift'.  It  is  not  on  that  point  that 
I  deal  with  this  case,  but  on  the  ground  I  have  mentioned  be- 
fore —  that  the  bill  states  a  simple  contract  debt,  for  which  the 
defendants  are  liable,  either  through  their  agents  —  they  being 
undisclosed  principals  —  or  otherwise,  it  is  quite  immaterial 
which* —  they  having  carried  on  the  business,  as  they  admit  they 
did,  or  as  it  is  alleged  by  the  bill  they  did,  and  having  become 
indebted  for  money  paia  and  advanced  on  account  of  the  busi- 
ness. In  my  opinion,  if  any  such  claim  exists  (I  do  not  say 
whether  it  does  or  not),  it  ought  to  have  been  pursued  by  an 
ordinary  action  at  law,  and  there  is  no  reason  in  this  case  why 
recourse  should  be  had  to  the  estate  of  the  testator,  which  the 
defendants  say  is  sufficient  to  satisfy  the  demand,  and  when  the 
defendants  say  they  are  able,  willing,  and  ready. to  satisfy  any 
demand  that  may  be  made  against  them.  I  am  of  opinion, 
therefore,  that  the  bill  must  be  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Messrs.  Sharp  ^  UUUhomey  agents 
for  Messrs.  Owen  ^  RobeiHSy  Beaumaris, 

Solicitors  for  the  defendants :  Messrs.  Wright  ^  Vemiy  agents 
for  Messrs.  Payne  ^  Son^  Liverpool, 

See  4  Eng.  Rep.,  027,  note. 


[Law  Reports,  15  Equity  Cases,  142.1 
V.CW.  Nov.  4, 5, 1872. 
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[1872  B.  309.] 

Discovery — Identity  of  Parcels  —  t,e€8or  and  Lessee  —  MuUifarummess. 

Bill  by  a  reversioner  against  overkoldinff  tenants  under  expired  underleases, 
alleging  that  the  defendants  were  wlH)ngfully  in  possession  of  certain  parcels 
coinprised  in  the  original  lease,  add  had  in  their  possession  divers  documents 
which  would  show  that  the  said  parcels  were  comprise  in  the  said  lease  and  the 
underleases,  but  refused  to  produce  them>  and  were  colluding  together  to  defeat 
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theVlftintiff.    The  defendants  demurred  generally  and  for  maltifarioiuiness.  bat 
the  court  overruled  the  demurrers. 
Identity  is  as  much  matter  of  title  as  devolution. 

By  an  indenture  of  lease,  dated  the  17th   of  Jane,  1763, 
Deborah  Bryon  and  John  Piston,  being  entitled  as  tenants  in 
common  to  certain  lands  at  Walworth,  demised  to  Thomas 
Glutton  a  parcel  of  ground  at  Walworth,  and  also  certain  closes 
known  as  Walworth  Fields,  containing  eight  and  a  half  acres, 
another  close  containing  two  acres,  and  another  close  contain- 
ing seven  and  a  half  acres,  lying  dispersedly  in  Lock's  Fields, 
for  ninety-nine  years  from  St.  John  the  Baptist's  day  then  next 
ensuing,  at  a  rent  of  £50  per  annum.     The  lease  contained  a 
provision  against  digging  brick  earth  under  a  penalty  of  £500. 
Glutton  took  possession  under  the  lease,  and  by  an  underlease, 
dated  the  Ist  of  October,  1768,  he  demised  to  one  William  Odber 
all  those  parcels  of  meadow  land,  situate,  lying,  and  being  dis- 
persedlj',  containing  seven  and  a  half  acres,  from  the  29th  of 
September,  1763,  for  the  term  of  ninety-six  years,  at  a  rent  of 
£15  per  annum.     By  an  indenture,  dated  tne  25th  of  March, 
1785,  Glutton,  for  considerations  mentioned  in  the  deed,  assigned 
the  said  seven  and  a  half  acres  to  Wright  for  the  then  residue 
of  the  term  of  ninety-nine  years  (but  subject  to  the  said  under- 
lease), and  covenanted  to  pay  the  rent  of  £50  reserved  under 
the  lease  of  the  17th  of  Jiine,  1763.    All  the  property  com- 
prised in  the  lease  of  the  17th  of  June,  1763,  became  vested  in 
Margaret  Piston,  and  by  indentures  of  lease,  dated  the  7th  and 
143]  8th  of  February,  1776,  were  settled,  on  her  ♦marriage 
with  Mr.  Richard  Glark,  upon  the  wife  and  husband  for  life 
and  issue  of  the  marriage.     In  1839,  John  Crosby  Clark,  the 
surviving  son,  became  entitled  to  one  moiety  absolutely,  and  to 
the  other  as  tenant  in  tail.    By  indenture  of  lease  and  release, 
dated  the  24th  and  25th  of  April,  1839,  duly  enrolled,  he  barred 
the  estate  tail,  and  acquired  the  absolute  interest  in  all  the  pro- 
]>erty  comprised  in  the  lease  of  the  17th  of  June,  1763.     The 
lease  of  the  17th  of  June,  1763,  expired  on  the  24th  of  June, 
1862.     The  rent  reserved  thereby  had  been  altvays  duly  paid, 
and  on  the  expiration  of  the  lease  all  the  property  comprised 
in  the  said  lease  except  the  seven  and  a  half  acres  comprised  in 
the   underlease  of  October,  1763,  were  delivered  up  to  Mr. 
Clark,  and  shortly  afterwards  a  further  portion,  part  of  the 
seven  and  a  half  acres,  called  Salisbury  Row  block,  but  owing 
to  the  difficulty  of  proving  that  certain  other  properties  were 
included  in  the  seven  and  a  half  acres,  he  never  obtained  pos- 
wession  of  them.     Mr.  Clark  died  on  the  31st  of  July,  1869, 
and  under  the  residuary  devise  in  his  will  the  plaintift'  became 
entitled  to  the  whole  of  the  seven  and  a  half  acres  comprised 
in  the  underlease  to  Odber,  except  a  portion  thereof  called  the 
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North  Street  block,  which  the  testator  had  disposed  of  in  his 
life  time.  The  land  comprised  in  the  underlease  of  October, 
1763,  had  been  built  over,  and  had  become  changed  in  character. 
William  Odber,  by  indentures,  dated  the  20th  of  March,  1801, 
and  the  23d  of  l)ecember,  1802,  demised  separate  parcels  of 
land,  being  parts  of  the  said  seven  and  a  half  acres,  to  a  Mr. 
Brandon,  and  Mr.  Roddis.  By  his  will,  dated  the  17th  of  No- 
vember, 1806,  he  bequeathed  his  leasehold  estates  lying  in 
Lock's  Fields  to  Griffith,  Shepherd,  and  Rosseter,  on  trust  to 
pay  the  rents  to  his  daughter,  E.  Hall,  for  life,  and  after  her 
dccciise  on  trust  to  sell  his  leasehold  estate  either  by  public  sale 
or  private  contract.  Rosseter,  the  surviving  executor,  in  1824, 
the  tostator's  daughter  being  then  dead,  caused  all  the  lease- 
liold  property  comprised  in  the  underlease  of  October,  1763, 
being  the  said  seven  and  a  half  acres,  to  be  offered  for  sale  by 
public  auction  in  three  lots,  No.  2  of  which  was  purchased  hy 
a  Mr.  Poole,  and  No.  8  by  a  Mr.  Bicknell.  On  the  8th  of 
March,  1825,  the  remaining  lot,  No.  1,  was  sold  to  a  Mr.  Pugh, 
who,  by  the  conditions  of  sale,  was  to  take  an  assignment  of 
the  *underlease  of  October,  1763,  subject  to  underleases  [144 
of  lots  2  and  3  to  Poole  and  Bicknell.  On  the  completion  of 
the  sale,  the  original  underlease  and  the  counterparts  of  cer- 
tain other  underleases  were  delivered  to  Pugh.  Prior  to  1859 
the  defendant  Wales  purchased  from  Pugh,  or  his  representa- 
tives, all  the  leasehold  parcels  and  premises  comprised  in  the 
underlease  of  October,  1753,  and  by  an  indenture,  the  date  and 
particulars  of  which  the  bill  alleged  were  unknown  to  the  plaint- 
iff, all  the  parcels  and  premises  contained  in  the  underlease  of 
October,  1763,  were  assigned  by  Pugh  to  the  defendant  Wales. 
On  this  occasion  divers  deeds  and  documents  showing  the  de- 
volution of  Pugh's  interest  were,  as  the  bill  alleged,  handed 
over  to  the  defendant.  Between  this  purchase  and  1859,  the 
defendant  Wales  acquired  Wright's  interest  under  the  inden* 
ture  of  the  25th  of  March,  1785 ;  and  by  an  indenture,  unknown 
to  the  plaintiff,  all  the  premises  comprised  in  the  underlease 
of  October,  1T63,  under  the  description  of  seven  and  a  half 
acres  pasture  land  lying  dispersedly  in  Walworth  Fields, 
were  assigned  to  the  defendant  for  the  then  residue  of  the  term. 
On  this  occasion  various  deeds  and  documents  showing  the 
devolutions  of  title  were  delivered  over  to  the  defendant 
Wales.  The  defendant  Wales,  subsequently  to  his  pur- 
chase from  Pugh,  or  his  representatives,  of  the  premises 
comprised  in  lot  1,  which  included  the  whole  of  the  parcels 
contained  in  Odber's  underlease,  dated  the  1st  of  October,  1763, 
t>.,  the  whole  of  the  seven  and  a  half  acres,  subject  to  numer- 
ous sub-leases,  also  acquired,  by  purchase  or  surrender,  those 
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portions  Bold  by  Rosseter  to  Bicknell  and  Poole.  The  original 
underlease  to  Odber  expired  on  the  Ist  of  October,  1859.  In 
1862  the  interest  derived  from  Wright's  lease,  dated  the  25th 
of  March,  1785,  also  expired  when  the  plaintiff  became  entitled 
to  the  whole  of  the  parcels  comprised  in  the  original  lease, 
dated  the  17th  of  June,  1763.  The  defendant  Wales,  on  being 
applied  to  to  deliver  up  possession  of  the  different  premises 
comprised  in  the  underlease  of  October,  1763,  alleged  that  he 
had  previously  sold  his  interest  in  some  of  the  parcels  to  Messrs. 
Sue  win  and  Brown,  and  in  others  to  one  George  Beard,  who 
was  his  son-in-law  (since  dead  and  now  represented  by  his 
executrix,  Wales's  daughter.  As  to  these  sales,  the  bill 
alleged  that  they  were  colorable,  that  the  property  was  still 
managed  by  Wales,  and  the  alleged  vendees  were  trustees  for 
145]  *him,  and  alleged  that  the  defendant  Wales  had  colluded 
with  the  other  defendants,  and  had  delivered  over  certain  docu- 
ments to  enable  him  to  resist  the  plaintiff's  claim.  The  bill 
alleged  that  the  defendants  were  in  wrongful  possession  of  cer- 
tain portions  of  the  seven  and  a  half  acres  included  in  the  said 
original  lease  of  the  17th  of  June,  1763 ;  that  they  were  well 
aware  that  the  said  parcels  were  included  in  such  lease,  and 
also  in  the  underlease  of  October,  1763  ;  and  that  they  had  in 
their  possession  or  power  "  divers  documents  and  papers  which, 
if  produced,  would  clearly  show  that  the  said  parcels  were  so 
included  in  the  said  lease  and  underlease,  but  they  refuse  to  de- 
liver up  possession  of  the  said  parcels,  or  an^  of  them,  or  to 
produce  the  said  documents  for  the  plaintiff's  inspection,  or  to 
afford  him  any  information  respecting  the  said  parcels,  docu- 
ments, or  papers.  The  said  documents  contain  accurate  de- 
scriptions of  the  said  seven  and  a  half  acres."  The  bill  prayed 
that  the  defendants  respectively  mi^ht  make  a  full  discovery. 
All  the  defendants  demurred  to  the  bill  generally,  and  for 
multifariousness. 

Mr.  Lindlei/y  Q.C.,  and  Mr.  Bradford^  for  the  defendants  Wales 
and  Brown y  the  alleged  purchasers. 

Mr.  Dickinson^  Q.C.,  and  Mr.  Ferrers^  for  the  defendant 
Snewin,  the  co-purchaser  with  Brown. 

Mr.  Miller^  Q.C.,  and  Mr.  Davej/^  for  the  defendants  Beard,  the 
daughter  of  Wales :  This  is  a  bill  for  discovery,  but  an  unusual 
one.  The  plaintiff  has  the  original  lease  of  the  17th  of  June, 
1763,  or  the  counterpart.  He  alleges  in  the  bill  that  he  knows 
his  title,  and  does  not  ask  any  relief  in  respect  of  that,  but  he 
wants  the  defendants  to  prove  for  him  his  right  to  particular 
parcels.  The  answer  to  this  is,  that  the  defendants  are  under 
no  obligation  to  give  up  the  muniments  as  to  intermediate  deal- 
ings with  the  property,  neither  would  the  documents  in  ques- 
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tion  show  the  plaintiff's  title.  Secondly,  he  asks  what  he  can 
obtain  at  law  in  the  action  which  he  intends  to  brinff.  The 
Common  Law  Procedure  Act,  s.  36,  *provide3  that  in  all  [146 
actions  or  proceedings  the  judge  may  compel  a  party  to  allow 
an  inspection  of  documents  in  all  cases  where  a  bill  for  discovery 
might  have  been  filed.  Thirdly,  the  demurrer  must  be  allowed 
for  multifariousness.  It  may  be  that  the  plaintiff  might  include 
all  the  defendants  in  one  action,  but  the  defense  of  each  must 
necessarily  be  separate,  and  there  would  be  four  distinct  actions 
in  which  the  defendants  would  be  the  only  witnesses  except  as 
to  Que  action.  The  demurrer  must,  therefore,  be  allowed: 
Fenton  v.  Hughes  {') ;  Story's  Eq.  PI.  (*). 

The  Solicitor  General  (Sir  G.  Jessel)^  Mr.  GreenCy  Q.C.,  and 
Mr.  Hanson^  for  the  bill:  It  is  not  necessary  to  entitle  the 
])laintift*  that  the  matters  for. which  discovery  is  sought  should 
relate  to  title.  It  is  enough  if  it  be  in  aid  of  the  case  made  by 
the  bill,  even  though  they  may  affect  defendant's  title,  and 
where  it  is  denied  that  they  would  establish  plaintiff's  title : 
Smith  V.  Dale  of  Beaufort  (') ;  Earp  v.  Lloyd  (^\ ;  Jenkins  v. 
Bashby  (*).  Further,  this  is  a  case  between  landlord  and  ten- 
smt,  and  it  is  the  duty  of  the  latter  to  preserve  boundaries : 
Attorney  General  v.  Fullerton  (*).  On  the  objection  as  to  mul- 
tifariousness, the  bill  distinctly  alleges  that  the  defendants  are 
colluding  together  to  defeat  the  plaintiff.  Such  an  objection, 
therefore,  cannot  be  maintained. 

Mr.  TAndley^  in  reply. 

Sir  John  Wickbns,  V.C.  :  I  am  of  opinion  that  these  de- 
murrers must  be  overruled.  The  object  of  the  bill  is  to  obtain 
disaovery  so  as  to  enable  the  plaintiff  to  recover  possession  of 
jiart  of  the  property  comprised  in  the  original  lease  of  June, 
1763,  which,  it  is  alleged,  is  wrongfully  withheld.  According 
to  the  statements  of  the  bill,  parts  of  the  seven  acres  and  a  half 
cannot,  by  reason  of  building  and  alterations,  *be  identi-  [147 
fied  without  the  production  of  the  instruments,  or  some  of  tnem, 
which  have  been  from  time  to  time  executed  in  dealing  with  the 
jiropcrty.  Tlie  defendant  Wales  refuses  to  give  any  informa- 
tion, in  this  state  of  things  the  plaintiff  has  filed  this  bill  for 
discovery.  It  is  said  that  the  plaintiff  does  not  ask  discovery 
in  aid  of  his  title,  but  in  order  to  discover  what  he  is  entitled  to ; 
and  that  the  documents  are  essentially  the  defendant's  title  and 
not  the  plaintiffs :  but  identity  is  as  much  a  part  of  title  as  de- 
volution. Suppose,  for  example,  a  map  on  the  lease  or  the 
counterpart,  that  would  be  as  much  a  part  of  title  as  the  opera- 

(')  7  Vea.,  287.  (*)  3  K.  &  J.,  549. 

O  5th  Ed.  p,.  287.  (*)  35  L.  J.  (Cb.).  400. 

O  I  Hare,  507.  O  2  V.  &  B.,  263. 
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live  part  of  the  deed.  On  general  grounds,  therefore,  I  should 
hold  that  these  demurrers  must  be  overruled.  But,  independ- 
ently of  that,  there  is  in  the  relation  of  lessor  and  lessee  a  prin- 
ciple which  distinguishes  cases  between  them  from  other  cases. 
A  lessor  is  entitled  to  have  the  boundaries  kept  distinguished 
on  the  principle  laid  down  in  Attorney  General  v.  Stephens  ('). 
Then,  on  the  question  of  multifariousness,  it  is  observed  that  to 
a  bill  of  discovery  it  is  an  ultra-technical  objection,  even  if  well 
founded.  In  the  present  case  it  is  alleged,  and  admitted  by  the 
demurrer  to  be  true,  that  Wales  and  the  other  defendants  are 
colluding  together  to  resist  the  plaintiff's  claim.  And  in  Oarnp- 
bell  V.  Mackay  (*)  it  was  held  that,  in  dealing  with  objections  of 
this  class,  the  court  has  a  wide  discretion,  and  allows  them  only 
where  real  inconvenience  would  result  from  what  is  objected  to. 
The  demurrer  must  be  overruled,  with  leave  to  plead  and  answer 
in  two  months.  Of  course  this  will  not  deprive  the  defendants 
of  any  rights  they  may  have  as  to  privilege. 

Solicitors  for  the  plaintiff:  Messrs.  Paterson,  Snow  ^  Bumey. 
Solicitors  for  the  defendants :  Messrs.  Rooks^  Kenrick  ^  Hdrston. 


[Law  Reports,  15  Equity  Cases,  148.] 
M.R.  Feb.  25,  1878. 

148]  *Eagles  V.  Lb  Breton. 

[1861 E.  68.] 

WiU —  Oifl "  to  my  relatives  "  —  Time  when  Class  to  he  ascertained — Joint  Tenant^. 

Testatrix  directed  all  her  property  at  the  death  of  A  and  B  "  to  pass  to  mj  re- 
latives in  America : " 

Ueldy  that  tlie  class  was  to  be  ascertained  at  the  death  of  the  testatrix ;  and 
that  all  her  next  of  kin  in  America  then  living  were  entitled  as  joint  tenants. 

Catharine  Chambers,  by  her  will,  devised  all  her  real  estate 
to  her  sisters,  Jane  Coueher  and  Anne  Peppin,  absolutely,  as 
tenants  in  common ;  and  also  gave  to  them  the  residue  of  her 
personal  estate.  By  a  subsequent  testamentary  instrument  the 
testatrix  gave  the  following  direction:  "At  the  death  of  my 
sisters,  Anne  Peppin  and  Jane  Coueher,  the  residue  of  my  pro- 
perty is  to  pass  to  my  relatives  in  America."  Jane  Coueher 
died  in  the  lifetime  of  the  testatrix.  In  1857  the  testatrix  died, 
leaving  Anne  Peppin  her  surviving,  who  died  in  1859.  There 
Mere  thirteen  persons  living  at  the  death  of  the  testatrix  who 
were  her  next  of  kin,  and  who  answered  the  description  of  her 
"  relatives  in  America."  Of  these  one  predeceased  Anne  Pep- 
pin, and  several  died  subsequently.  The  suit  was  instituted  by 
the  plaintifF,  the  legal  personal  representative  of  the  testatrix, 
for  the  administration  of  her  estate ;  and  the  questions  now  sub- 
mitted to  the  court  on  further  consideration,  were,  first,  when 
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the  class  of  persons  taking  on  the  death  of  the  tenant  for  life 
was  to  be  ascertained ;  and,  secondly,  whether  they  took  as  joint 
tenants  or  tenants  in  common. 

Mr.  Fischer  Q.C.,  and  Mr.  Alexander ^  for  the  plaintiff. 

Mr.  Fry^  Q.C.,  Mr.  Busky  and  Mr.  C.  Brown^  for  other  parties 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Simmonds^  for  the  surviving  re- 
latives of  the  testatrix  in  America :  The  words  "  my  relatives  " 
are  equivalent  to  "  next  of  kin,"  *according  to  the  statute  [149 
of  distributions.  Those  who  were  living  at  the  death  of  the 
testatrix  were  entitFed  to  take  as  joint  tenants:  BuUock  v. 
Dowries  Q. 

Mr.  W.  Pearson^  for  the  legal  personal  representatives  of  one 
of  the  "  relatives  "  of  the  testatrix  who  survived  her,  but  pre- 
deceased the  tenant  for  life :  The  class  of  persons  entitled  under 
this  gift  must  be  ascertained  at  the  death  of  the  testatrix,  when 
all  her  relatives  in  America  then  living  took  as  tenants  in  com- 
mon. In  Lmas  v.  Brandrelh  (So.  2)  (*),  though  the  words  of 
the  settlement  then  jinder  consideration  were  held  to  import 
joint  tenancy,  yet  your  lordship  laid  down,  that  when  there  was 
an  implied  reference  to  the  Statute  of  Distributions  the  next  of 
kin  took  as  tenants  in  common.  I  submit  that  the  same  rule 
applies  here,  and  that  the  relatives  who  would  have  taken  under 
the  Statute  of  Distributions  must  take  according  to  that  statute 
as  tenants  in  common. 

Mr.  Routhy  for  the  personal  representative  of  one  of  the  class 
who  survived  the  tenant  for  life  and  afterwards  died. 

Lord  Romilly,  M.R.,  held  that  the  class  was  to  be  determined 
at  the  death  of  the  testatrix ;  and  that  the  next  of  kin  of  the 
testatrix  in  America  then  living  were  entitled  as  joint  tenants. 

Solicitors :  Messrs.  Tamplin  ^  Tayler  ;  Mr.  Rivolta. 
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♦Corporation  of  Folkestone  v.  Woodward.        [159 

[1872  F.  90.] 

Church  —  Building  —  Owner  —  Local  Improvement   Act — Line  of.  Building  — 

Setting  back  Houses  —  Delay  in  exercising  Pouters. 

The  corporation  of  Folkestone  bad  power,  under  the  Folkestone  Improvement 
Act,  1855,  to  prescribe  \he  line  in  which  any  house  to  be  thereafter  built  or  taken 
down  for  the  purpose  of  beinf;^  rebuilt  or  altered  should  be  erected,  on  payment 
«>f  compensation  to  the  owner  of  any  house  required  to  be  set  back,  and  it  was 
also  provided  that  no  new  street  to  be  thereafter  laid  out  should  be  of  less  width 
than  forty  feet,  inclusive  of  footways,  and  in  the  case  of  existinfi^  streets,  houses 
to  be  thereafter  erected  were  to  be  set  back  so  as  to  allow  of  a  width  of  forty  feet 
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Held,  that  a  charch  was  a  house,  and  a  perpetual  curate  in  whom  the  freehold 
of  the  site  was  vested  under  48  (Jeo.  <i,  c.  108,  an  owner  within  the  meaning  of  the 
act. 

A  temporarj  church  fronting  to  a  road  within  the  borough  less  than  fortr  feet 
wide  having  been  pulled  down  with  a  view  to  erecting  a  permanent  church,  the 
corporation  gave  notice  to  the  clergyman  in  charge  at  the  time,  of  a  resolution 
]ia88ed  by  them  that  the  road  on  which  the  church  abutted  must  be  not  less  than 
forty  feet  wide  ;  but  there  was  no  statement  that  the  additional  width  was  to  be 
^ined  on  the  side  on  which  the  church  abutted,  and  it  appeared  that  the  street 
mij;ht  have  been  widened  on  the  side  opposite  without  removing  any  buildings. 

Afterwards,  but  not  till  the  foundations  of  the  new  church  had  been  put  in, 
the  corporation  prescribed  a  line  of  building  which  came  within  the  limits  of 
the  church  as  designed : 

Held,  that  they  were  too  late,  and  could  not  restrain  the  erection  of  the  church 
in  the  manner  in  which  it  had  been  commenced. 

This  was  a  motion  for  an  injunction  to  restrain  the  defend- 
ant, who  was  the  perpetual  curate  of  the  parish  of  Folkestone, 
tVom  building  a  church  in  such  a  manner  as  to  reduce  a  street, 
called  the  Dover  road,  to  a  less  width  than  forty  feet,  the  cor- 
poration ottering  to  pay  to  the  defendant  any  loss  or  damage 
he  might  sustain  in  consequence  of  not  being  able  to  «build  up 
to  the  full  extent  of  his  land.  The  plainfifts,  the  corporation 
of  Folkestone,  had,  under  the  Folkestone  Improvement  Act, 
1855,  certain  general  powers  of  regulating  the  width  of  streets 
160]  a"d  controlling  the  mode  of  construction  *of  any  new 
buildings  rn  the  borough.  The  act  contained  the  following  pro- 
visions :  "  28.  This  act  shall  be  executed  by  the  corporation 
acting  pursuant  to  the  powers  and  provisions  of  the  Municipal 
Corporation  Acts.'*  "  48.  The  Towns  Improvement  Clauses 
Act,  1847"  (except  clauses  50  and  108,  and  the  proviso  to  clause 
107),  "  shall  be  incorporated  with  the  act."  "  50.  In  every  case 
where  the  width  of  any  street  shall  not  be  forty  feet,  it  shall  be 
lawful  for  the  corporation,  whenever  it  shall  appear  to  them 
expedient,  to  prescribe  the  line  in  which  any  house  to  be  here- 
after built  or  taken  down  for  the  purpose  of  being  rebuilt  or 
altered,  shall  be  erected,  and  the  same  shall  be  erected  in  ac- 
cordance therewith,  and  the  corporation  shall  pay  or  tender 
compensation  to  the  owner  or  other  person  immediately  inter- 
ested in  such  house  for  any  loss  or  damage  he  may  sustain  in 
consequence  of  his  house  being  set  back,  the  amount  of  such 
compensation,  in  case  of  dispute,  to  be  settled  in  the  same  man- 
ner as  compensation  for  lands  to  be  taken  under  the  provisions 
of  this  act  .is  directed  to  be  settled."  "69.  No  new  street  to 
be  hereafter  laid  out  shall  be  of  less  width  than  forty  feet,  in- 
clusive of  the  footway,  and  in  case  of  any  existing  street,  or  of 
any  part  of  such  street  not  being  of  the  before  mentioned  width, 
and  not  being  built  upon  on  either  side,  or  only  on  one  side 
thereof,  the  houses  to  be  hereafter  erected  on  any  part  of  any 
such  street  shall  be  so  set  back  as  to  allow  of  the  street  being 
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widened  to  the  before  mentioned  extent  of  forty  feet :  Provided 
always,  that  the  corporation  shall  make  full  compensation  to 
the  owner  of  the  land  upon  which  any  such  house  is  to  be  so  set 
back  for  any  damage  he  ma^  thereby  sustain."  The  corpora- 
tion were  also  the  urban  sanitary  authority  within  the  district 
of  the  borouffh  of  Folkestone  under  the  Public  Health  Act,  1872. 

By  an  indenture  of  the  10th  of  July,  1865,  a  piece  of  land, 
triangular  in  shape,  and  bounded  on  three  sides  by  streets,  none 
of  which  were  as  much  as  forty  feet  in  width,  was  vested  in  the 
defendant  and  his  successors,  under  the  provisions  of  43  Geo. 
3,  c.  108,  as  the  site  of  a  church  or  chapel  to  be  erected  thereon, 
and*forever  thereafter  used  as  a  church  or  chapel  for  the  [161 
parishioners  of  the  parish  of  Folkestone.  Shortly  after  the  date 
of  the  deed  the  defendant  erected  on  part  of  the  land  a  tempo- 
rary wooden  building,  which  was  from  that  time  used  hs  a 
church  till  April,  1872,  when  he  was  in  a  position  to  boild  n 
permanent  church,  for  which  plans  were  accordingly  prepared. 
On  the  22d  of  April,  1872,  a  plan,  said  to  be  a  mere  rougli 
sketch,  but  showing  the  proposed  means  of  ventilation,  was,  in 
accordance  with  sect.  110  of  the  Towns  Improvement  Clauses 
Act,  1847,  submitted  to  the  Corporation,  who  passed  the  follow- 
ing resolution  :  "  Resolved^  that  the  town  clerk  be  instructed  to 
signify  to  Mr.  G.  F.  Bodley,  architect,  the  approval  of  this 
committee  of  the  plan  submitted  by  him  in  pursuance  of  the 
110th  section  of  the  Towns  Improvement  Clauses  Act,  1847, 
showing  the  manner  proposed  for  the  construction  of  St. 
Michael's  Church  with  respect  to  the  means  for  supplying  fresh 
air,  and  the  general  mode  of  ventilation  of  such  church."  The 
town  clerk  accordingly  signified  the  approval  of  the  plaintiiis 
to  Mr.  Bodley. 

In  May  or  June,  1872,  the  temporary  church  was  pulled 
down.  On  the  17th  of  June  the  corporation  passed  the  follow- 
ing resolution :  **  That  the  width  of  the  several  roads  upon 
which  the  proposed  new  church  of  St.  Michael  will  abut  must 
be  of  not  less  width  than  forty  feet,  inclusive  of  footways ;"  and 
the  resolution  was  brought  to  the  knowledge  of  the  clergyman 
who  was  then  acting  for  the  defendant  as  minister  in  charge 
of  the  church.  The  defendant  then  commenced  putting  in  the 
foundations  of  the  permanent  church.  It  was  entirely  within 
the  land  conveyed  to  him,  but  occupied  rather  more  ground 
than  the  temporary  church  had  done,  and  was  so  placed  as  not 
to  leave  room  for  the  enlargement  of  the  Dover  road  to  the 
full  width  of  forty  feet  by  widening  it  on  that  side.  It  was 
stated,  however,  tnat  exactly  opposite  to  the  church  there  were 
no  buildings,  and  it  would  be  possible  to  gain  the  required  ex- 
tension by  taking  a  small  portion  of  the  playground  of  a  school. 
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162]  *0n  the  22d  of  July  a  meeting  of  the  corporation  was 
held  at  which  the  defendant  was  present,  and  the  question  of 
the  mode  of  building  the  church  was  discussed.  Some  further 
negotiations  took  place,  in  the  course  of  which  proposals  were 
made  for  altering  the  position  of  the  church  so  as  to  leave  a 
clear  space  of  forty  feet  for  the  roads  round  it,  but  no  agreement 
was  c:)rae  to.  On  the  5th  of  August,  1872,  the  corporation 
prescribed  the  line  of  building  for  any  building  thereafter  built, 
or  taken  down  for  the  purpose  of  being  rebuilt  or  altered,  on  the 
Dover  road  frontage,  and  on  the  6th  of  August  they  sent  a 
plan  to  the  defendant  showing  the  prescribed  line  so  far  as  it 
atfected  his  propertv.  It  comprised  a  portion  of  the  site  of  the 
new  church.  The  building  appeared  to  have  been  stopped  for 
a  time  during  the  negotiations,  but  on  the  21st  the  defendant 
wrote  to  the  corporation  to  the  effect  that  he  had  obtained  the 
opinion  of  counsel  in  favor  of  his  ri^ht  to  build  the  church  in 
any  position  he  thought  fit.  The  bill  was  filed  on  the  3d  of 
October,  1872,  and  an  interim  order  obtained,  and  on  the  7th 
of  November,  on  the  present  motion  beine  opened,  the  vice 
chancellor  directed  that  an  intimation  should  be  given  to  the 
corporation  of  his  opinion  that  thejr  might  with  great  propriety, 
witnout  waiving  their  strict  legal  rights,  consent  to  the  building 
being  erected  as  proposed  by  the  defendant.  The  corporation, 
however,  did  not  accede  to  the  suggestion,  and  the  motion 
now  came  on. 

Mr.  FoolcSy  Q.C.,  and  Mr.  IncCy  for  the  plaintiffs :  The  cor- 
poration having  determined  to  put  their  act  in  force  with  respect 
to  prescribing  the  width  of  the  Dover  road,  are  bound  to  carry 
it  out,  and  the  building  having  been  pulled  down  which  pre- 
viously existed  on  this  plot  of  ground,  they  have  no  option 
letl  as  to  whether  they  will  allow  the  new  church  to  come 
within  the  prescribed  limits.  It  will  perhaps  be  objected  that 
a  church  is  not  such  a  house  as  was  contemplated  by  the  act, 
but  the  word  " building "  would  certainly  include  a  church; 
and  where  similar  provisions  are  contained  in  public  acta  — 
H8,  for  instance,  the  Act  of  10  &  11  Vict.  c.  84,  ss.  74  &  75  — 
163]  houses  and  buildings  are  used  as  synonymous  terms.  ♦The 
corporation  might  also  exercise  the  powers  conferred  by  sects. 
84  &  85  of  21  &  22  Vict.  c.  98,  under  which  a  church  would  be- 
yond  question  be  included.  If  the  balance  of  convenience  or 
inconvenience  is  to  be  considered,  that  of  the  public  must  out- 
weigh the  mere  alteration  in  the  foundations  of  the  church,  es- 
pecially as  the  corporation  offer  to  make  compensation  for  any 
damage  done. 

Mr.  GlassCj  Q.C.,  and  Mr.  Bedwellj  for  the  defendant:  This 
is  a  question  of  statutory  jurisdiction,  and  the  corporation  can- 
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not  go  beyond  their  powers :  Frewin  v.  Lewis  (^).  They  relv 
npon  sect.  60  of  the  Folkestone  Improvement  Act,  1855.  A 
church  is  not  within  the  provisions  of  that  section,  and  no  one 
can  be  the  owner  of  a  church  in  the  sense  in  which  the  word  is 
there  used :  Angell  v.  Vestry  of  Paddmgton  (*).  There  is  in  fact 
no  person  to  be  compensated  as  owner.  A  church  is  not  made 
a  hbuse  within  the  provisions  of  the  act  merely  by  being  called 
in  the  bill  a  house  to  be  used  as  a  church.  Then  the  action  of 
the  corporation  came  too  late.  There  was  nothing  in  the  notice 
that  Dover  road  was  to  be  forty  feet  wide  to  lead  to  the  inference 
that  the  church  was  to  be  set  back,  because  the  street  might 
have  been  widened  on  the  opposite  side,  and  it  was  too  late 
after  the  foundations  of  the  church  had  been  put  in  to  prescribe 
the  line  of  building.  Under  the  circumstances,  if  the  court 
has  a  discretion,  it  will  not  exercise  it  in  favor  of  the  plaintiffs. 

Mr.  Foolis^  was  only  called  on  to  reply  on  the  question  whether 
the  corporation  were  in  time  in  prescribing  the  line  of  building. 

Sir  R.  Malins,  V.C.  :  The  questions  raised  by  this  motion 
are  of  very  considerable  public  importance.  In  the  year  1865 
a  piece  of  land  was  voluntarily  and  formally  conveyed  to  Mr. 
Woodward,  who  was  then  and  is  still  perpetual  curate  of  Polke* 
stone,  as  the  site  of  a  church  which  was  then  to  be  erected. 
It  appears  tha't  shortly  afterwards  a  temporary  building  was 
♦erected,  and  from  that  time  was  used  as  a  church  till  the  [164 
spring  of  this  year,  when  it  was  resolved  to  take  it  down  and  to 
erect  upon  the  site  a  permanent  substantial  church.  This  churcli 
abuts  on  the  one  side  upon  the  Dover  road,  and  on  the  other 
side  on  other  streets.  The  only  point  now  in  contest  relates  to 
the  Dover  road.  The  corporation  of  Folkestone  are  the  govern- 
ing body  in  this  matter  for  applying  the  acts  of  parliament  for 
public  health  and  public  improvement,  under  which  they  have 
very  considerable  powers.  Various  sections  of  the  acts  of  par- 
liament have  been  referred  to  in  argument;  and  it  has  been 
conceded  that  the  governing  body  have  the  power  of  prescribing 
the  line  of  a  new  building.  Mr.  Glasse,  and  Mr.  BedweU^  have 
argued  that  although  those  powers  may  apply  in  general,  they 
do  not  apply  to  a  churclu  But  if  they  are  right  in  the  construc- 
tion of  the  acts  of  parliament  in  that  respect,  the  consequence 
would  be  that  wherever  a  church  is  to  be  erected  the  corpora- 
tion or  the  governing  body  have  no  control  over  it,  and  the 
owner  of  the  land  may  build  to  its  full  extent,  although  that 
may  have  the  effect  of  absolutely  obstructing  the  public  traffic. 
It  is  impossible  that  this  can  be  the  meaning  of  the  legislature. 
And  altnough  the  acts  of  parliament  are  in  several  respects  de- 
fectively worded,  and  give  a  definition  of  a  house  not  in  terms 
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covering  and  including  a  church,  yet  even  if  it  were  necessary 
to  come  to  a  conclusion  upon  the  act  of  the  11  &  12  Vict.  c.  63^ 
I  should  be  obliged  to  decide  that  a  church  is  a  building  within 
the  meaning  of  the  act.  Mr.  luce  cited  an  act  which  I  think  is 
conclusive -upon  the  subject,  21  &  22  Vict.  c.  98,  which  is  made 
part  of  the  former  act,  and  by  sect.  35  enacts  that  when  any  house 
or  building  has  been  taken  down  in  order  to  be  rebuilt  or  al- 
tered, the  local  board  may  prescribe  the  line  in  which  any  house 
or  building  to  be  thereafter  built  shall  be  erected,  and  then  pro- 
vides for  the  payment  of  compensation  for  setting  back  any  house 
or  building.  It  was  argued,  with  reference  to  a  person  about 
to  build  a  church,  who  in  the  present  case  is  Mr.  Woodward, 
that  neither  he  nor  anybody  associated  with  him  was  the  owner 
165]  of  the  land;  and  in  *supportof  this  argument  that  case  of 
Angell  v.  Vesirt/  of  Paddington  (*)  was  relied  upon.  That  case 
decides  that  those  who  represent  the  church  are  not  owners  so 
as  to  be  liable  to  pay  taxes  or  rates,  and,  in  my  opinion,  has  no 
beariiior  on  a  case  like  this,  where  the  object  of  the  act  is  to 
have  all  new  sti'eets  of  a  certain  width  for  the  purposes  of  pub- 
lic health  and  convenience.  I  come,  therefore,  to  the  conclu- 
sion that  upon  the  old  act,  as  well  as  that  of  21  &  22  Vict.  c. 
98,  a  church  is  a  building  within  the  provisions  of  these  acts  of 
parliament. 

The  corporation  then  have  recourse  to  the  Folkestone  Im- 
provement Act,  1855.  [Ilis  honor  then  read  the  69th  section 
of  that  act  and  the  resolution  of  the  corporation  of  the  17th  of 
June,  1872,  and  continued  :]  I  rather  infer  from  the  meetings 
which  subsequently  took  place  that  Mr.  Woodward  must  have 
entertained  the  idea  that  the  corporation  would  probably  take 
part  of  his  land ;  but  they  never  gave  him  notice  of  their  inten- 
tion to  prescribe  the  line  within  which  buildings  should  not  be 
erected,  and  they  did  not  at  that  time  prescribe  any  line.  There 
is  no  evidence  to  show  that  there  was  not  abundant  power  and 
means  of  having  a  road  forty  feet  in  width  without  in  the  slightest 
degree  touching  Mr.  Woodward's  land ;  and,  in  answer  to  a 
question  I  asked,  it  appeared  that,  if  Mr.  Woodward  were  to 
build  up  to  the  extreme  limit  of  his  land,  there  would  still  be 
plenty  of  means  of  making  a  road  forty  feet  in  width  at  this 
particular  place,  because  upon  the  opposite  side  of  the  road  to 
the  church  there  are  no  building.  JNow  the  new  church  is  not 
built  exactly  upon  the  site  of  the  old  church,  because  it  is  to 
l>rqiect  two  feet  further  towards  the  Dover  road,  but  it  is  entirely 
within  the  defendant's  land.  Some  meetings  are  relied  upon 
as  giving  him  information  that  he  is  not  to  build  up  to  the  limits 
of  his  own  land,  but  he  is,  at  all  events,  not  told  how  much  short 
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of  tbe  extremity  of  his  laud  his  building  is  to  be  placed,  and  it 
is  not  till  afterwards  that  the  corporation  lay  out  the  line  of 
building  under  the  powers  with  which  they  are  armed.  I 
have  already  intimated  my  opinion,  and  I  *repeat  that  [166 
where  powers  such  as  those  of  prescribing  the  width  of  streets 
are  vested  in  corporations  the  court  has  no  right  to  control  the 
exercise  of  those  powers  unless  they  are  corruptly  or  fraudu- 
lently used.  Now  what  powers  have  they?  [His  honor  then 
read  the  50th  section  of  the  Folkestone  Improvement  Act,  1855, 
and  continued :]  I  assume  that,  as  far  as  I  can  see  is  the  case, 
that  the  corporation  are  acting  conscientiously  in  the  matter, 
that  is,  fairly  and  honestly,  to  the  best  of  their  judgment;  but  I  am 
bound  to  say  that  they  appear  to  me  to  take  an  extreme  view  of 
the  necessity  of  the  case,  because  the  act  only  directs  the  line  to  be 
laid  out  "  if  it  shall  appear  to  them  expedient."  [His  honor 
then  referred  to  the  reconsideration  of  their  position  by  the 
corporation  at  his  suggestion,  and  certain  modifications  they 
had  made  in  their  plans  in  consequence,  and  to  the  facts  bear- 
ing on  the  question  of  the  requisite  width  of  the  streets,  and 
continued:]  I  think  thejr  mi^ht  very  well  have  refrained 
from  laying  down  the  line  in  the  way  they  have  done, 
but  they  had  the  right  to  do  so.  It  is  what  they  deem 
expedient  that  has  to  be  complied  with.  But  where  the  cor- 
poration insist,  as  in  my  opinion  they  do,  upon  an  extreme  exer- 
cise of  their  powers,  that  is  very  good  ground  for  saying  that 
they  should  be  themselves  treatea  strictly.  They  determined 
on  the  17th  of  June  that  the  width  of  the  road  should  be  forty 
feet ;  but  they  did  not  then  exercise  theirparliamentary  power 
of  laying  out  the  line  and  tell  Mr.  Woodward  that  there  was 
a  strip  of  his  land  on  which  he  must  not  build.  Although 
there  were  negotiations  going  on  until  the  time  that  they  laid 
down  the  line  of  building,  and  thereby  prohibited  any  build- 
ing beyond  that  line,  Itake  it  that,  either  as  a  private  individual 
or  the  representative  of  the  church,  Mr.  Woodward  was  up  to 
that  time  at  liberty  to  §o  on  building  on  every  inch  of  his  own 
land,  and  was  committing  no  wrong  by  doing  so.  They  must 
act  in  proper  time,  and  if  they  are  not  vigilant  they  must  take 
the  consequences.  Upon  the  evidence,  I  am  bound  to  assume 
that  the  foundations,  were  laid,  and  the  building  had  made 
considerable  way,  on  the  5th  of  August,  when,  for  the  first 
time,  the  line  was  prescribed.  Mr.  Fooks  urged  in  his  reply 
that  the  corporation  might  lay  down  the  line  whenever,  in  point 
of  time,  they  thought  *fit;  but  the  act  only  means  that  [167 
they  may  do  so  in  any  case  they  think  fit.  They  are  not  to 
allow  the  landowner  to  erect  the  building,  and  then  to  lay 
down  the  line.    Therefore,  thinking  that  the  corporation  are 
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unnecessarily  vigilant  for  what  they  call  the  public  interests, 
and  are  unreasonably  exercising  the  powers  vested  in  them, 
though  I  cannot  for  that  reason  interfere  with  them,  yet  they, 
on  the  other  hand,  must  be  treated  strictly,  and  they  come  too 
late.  The  motion  for  the  injunction  must  accordingly  be  refused. 

Solicitors :  Messrs.  Talbot  ^  Tasker  ;  Messrs.  Tanqueray-  WiU 
lauTue  ^  Hanbury. 

As  to  when  the  owner  of  lands  will  be  restrained  from  building  beyond  a  cer- 
tain line.    See  Moak's  Van  Santvoord's  Pleadings^  817. 


[Law  Reports,  15  Equity  Cases,  167.] 
:  V.C.M.  Jan.  20, 1873. 

PuDSEY  Goal  Gas  Company  v.  Corporation  op  Bradford. 

[1872  P.  192.] 

Oa8  Company  —  Municipal  Corporation  —  Limit  of  Powers  — Ir\jury  to  Private 

Individual — Righl  to  maintain  a  Suit. 

A  municipal  corporation  havinpr,  under  the  provisions  of  an  act  of  parliament, 
bought  up  a  gM  company  which  previously  supplied  gaa  to  the  borough,  and 
wliich  had  compulsory  powers  for  the  purpose  within  the  borough,  commenced 
supplying  gas  to  an  adjoining  township,  in  which  another  gas  company  already 
existed  having  similar  powers,  within  the  township.  The  gas  company  of  the 
township  having  filed  a  bill  against  the  corporation  ip  restrain  them  from  sup- 
))l,ving  gas  within  the  township»and  alleging-  as  a  personal  injury  which  entitled 
tii'em  to  maintain  their  suit,  that  the  corporation  had  contracted  to  supply  gas  to 
a  particular  manufactory  within  the  township  which  otherwise  they  must  have 
supplied,  and  that  they  had  thereby  been  deprived  of  the  profits  arising  from  tho 
supply  of  gas  to  the  manufactory,  and  that  great  loss  woula  be  sustained  by  them : 

Ileid,  on  demurrer,  that  the  injury  allegra  was  not  such  as  entitled  the  plaint- 
Iffa  to  maintain  the  suit. 

■ 

Demurrer.  This  was  a  bill  by  the  Pudsey  Coal  Gas  Com- 
pany, incorporated  by  the  Pudsey  Gas  Act,  1855,  for  the  pur- 
pose of  providing  gas  within  certain  limits  therein  specined. 
And  it  was  by  the  same  act  enacted  that  the  limits  within  which 
the  act  might  be  put  in  force  by  the  company  should  be  the 
168]  townships  of  Pudsey  and  *Calverley-cum-Far8le}%  in  the 
parish  of  Calverley,  in  the  West  Riding  of  the  county  of  York. 
The  township  of  Pudsey  adjoins  the  borough  of  Bradford.  The 
defendants  were  the  corporation  of  Bradford,  and,  by  the  Brad- 
ford Corporation  Gas  and  Improvement  Act,  1871,  were  author- 
ized to  purchase  the  undertaking,  works,  and  property  of  the 
Bradford  Gaslight  Company,  which  was  a  company  originally 
formed  under  an  act  of  3  Geo.  4,  the  powers  of  which  were  sub- 
sequently extended  by  an  act  of  8  Vict.  By  the  former  of  these 
acts  the  company  was  established  for  the  purpose  of  producing 
gas  for  lighting  the  town  of  Bradford  and  the  townships  of 
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Manningham,  Horton,  andBowliDg,  within  the  parish  of  Brad- 
ford; aSd  they  were  empowered  to  contract  for  the  lighting 
with  gas  the  town,  townships,  and  parish,  any  or  either  of  them, 
or  any  public  streets,  squares,  highways,  market-places,  courts^ 
yards,  passages,  lanes,  private  nouses,  shops,  inns,  taverns, 
counting-houses,  warehouses,  and  public  works  and  manufac- 
tories and  other  buildings,  of  whatever  denomination  the  same 
might  be,  or  any  of  them,  within  the  said  town,  townships,  and 
parish,  any  or  either  of  them  respectively.  The  company  was 
further  empowered  to  erect  works  and  to  break  up  streets  lay 
pipes,  and  do  similar  acts  along  such  places  as  aforesaid,  and 
in  such  manner  as  should  be  necessary  for  carrying  the  act  into 
execution.  But  it  was  enacted,  that  nothing  in  the  act  should 
extend  to  authorize  or  empower  the  company,  or  any  of  their 
officers,  agents,  or  servants,  to  break  up  the  soil  or  pavement 
of  all  or  any  part  of  any  of  the  public  streets,  squares,  market- 
places, highways,  or  other  public  places  in  the  said  town,  town- 
ships, and  parish,  which  then  were  or  thereafter  might  be 
maintained  and  support^  in  repair  by  and  under  the  control 
and  direction  of  any  surveyors  of  highways  or  other  person,  or 
any  commissioners  or  trustees  under  any  act  of  parliament, 
without  having  first  obtained  their  consent. 

By  the  Bradford  Corporation  Gas  and  Improvements  Act, 
1871,  it  was  enacted  that  all  the  statutory  and  other  rights, 
powers,  privileges,  and  authorities  by  or  under  any  act  conferred 
or  given  to  or  vested  in  the  company  should  apply  to  and  be 
vested  ia  the  corporation,  as  if  they  had  been  originally  named 
therein.  And  it  was  also  enacted  that  the  corporation  might 
make,  store,  and*supply  gas  within  the  boreugh,  and  with-  [169 
in  any  place  within  the  limits  for  the  supply  of  gas  by  the  com- 
pany ;  and  the  corporation  were  also  empowered  to  alter  and 
extend  the  gasworks,  and  to  do  all  such  acts  as  they  should 
think  proper  for  making  or  storing  gas,  and  for  supplying  gas 
within  the  limits.  The  bill  alleged  that,  under  the  act  of  1871, 
the  corporation  had  purchased,  and  were  then  the  owners  of, 
the  undertaking  and  works  of  the  Bradford  Gaslight  Company ; 
and  that  they  were  by  the  three  acts  empowered  to  supply  and 
sell  gas  within  the  limits  of  the  said  acts,  but  not  further  or 
otlierwise.  It  then  stated  that  the  corporation  had  within  the 
last  ten  days  taken  measures  for  the  supply  of  gas  to  buildings, 
manufactories,  and  houses  bevond  the  limits  of  the  said  three 
acts,  and  within  the  limits  within  which  the  plaintifi*s  were  au- 
thorized to  supply  and  contract  for  the  supply  of  gas ;  and  a 
certain  road  in  the  township  of  Pudsey  was  mentioned,  in  which 
they  were  preparing  to  supply  gas/  It  was  then  alleged,  la 
paragraph  18  of  the  bill,  that  a  certain  manufacturer  had  lately 
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erected  a  large  mill  and  premises  wholly  outside  the  corporation 
boundary  and  within  the  township  of  iPudsey,  which  the  plaint- 
iffs were  ready,  able,  and  willing  to  supply  with  gas,  and  which 
would  have  been  supplied  with  gas  by  them  but  for  the  inter- 
vention of  the  corporation,  who  had  entered  into  negotiations 
with  the  manufacturer  in  question  for  the  supply  of  gas  to  the 
same  mill  and  premises;  and  that  the  corporation  were  about 
to  contract  for  the  supply  of  gas  to  the  same  mill  and  pre- 
mises, and  intended  to  supply  the  same  with  gas  accordingly. 
Paragraph  14  was  as  follows :  "  The  said  acts  of  the  cor- 
poration are  wholly  unauthorized  by  the  acts  of  parliament 
under  which  they  derive  authority  to  manufacture  and  sup- 
ply or  sell  gas,  and  by  which  unauthorized  acts  the  plaint- 
iffs will  be  deprived  of  the  profits  arising  from  the  sale  of 
gas  to  the  said  manufacturer's  houses  and  buildings  illegally 
supplied  or  about  to  be  supplied  by  the  corporation,  and  great 
loss  will  be  sustained  by  the  plaintiffs  if  the  said  illegal  acts  of 
the  corporation  are  permitted  to  continue/'  The  bill  prayed  a 
170]  declaration  that  the  corporatign  were  not  *entitled  to 
supply  gas  outside  their  limits,  and  an  injunction  to  restrain 
them  from  supplying  gas  within  the  limits  of  the  Pudsey  Gas 
Act,  1855. 

Mr.  CoiioUy  Q.C.,  and  Mr.  Oraclcnallj  for  the  demurrer :  The 
plaintiffs  have  no  monopoly  for  the  supply  of  gas  to  the  town- 
ship of  Pudsey,  and,  the  defendants,  or  any  other  parties,  have 
a  perfect  right  to  supply  gas  there  if  they  can  do  so  without 
creating  a  nuisance  or  finding  it  necessary  to  put  in  force  their 
parliamentary  powers.  No  act  of  parliament  is  required  to  en- 
able persons  to  sell  gas ;  and  even  when  they  have  parliamentary 
powers  extending  over  a  district,  they  are  not  restricted  to  sup- 
plying g^  within  those  limits  :  AUomey  Genei^al  v.  Sheffield  Gas 
Consumers  Compani/  (*) ;  Attorney  General  v.  Cambridge  Consumers 
Gas  Company  (*).  Even  in  tlue  metropolitan  district,  where  there 
is  a  monopoly,  it  does  not  affect  any  parties  except  the  com- 
panies amongst  whom  the  monopoly  is  distributed :  Imperial 
Gaslight  ,and  Coke  Company  v.  West  London  Junction  Gas  Com- 
pany (•*).  The  Bradford  Gas  Company  had  consequently  a  dear 
right  to  sell  gas  in  Pudsey,  and  it  can  hardly  be  said  that  the 
corporation,  who  have  bought  up  the  company,  have  less  power. 

Mr.  Glassey  Q.C.,  and  Mr.  Frecling^  for  the  plaintiffs  ;  The 
equity  of  this  bill  is,  that  a  municipal  corporation  cannot  do 
anything  beyond  the  district  to  which  its  powers  are  limited  by 
the  act  under  which  it  was  constituted.  And  if  in  so  acting  it 
injuriously  affects  an  individual,  the  party  injured  has  a  right 

C)  3  D.  M.  &  G.,  304.  C)  Law  Rep.,  4  Cfc.,  71 ;  6  Eq.,  288. 

O  14  W.  R.,  1019. 


Vol.  XV.]  EQUITY  CASES.  787 

V.C.M.         Pudsey  Coal  Qas  Company  v.  Corporation  of  Bradford.  1878 

to  apply  to  the  court  as  an  individual  to  stop  the  acts  complained 
of,  and  it  is  not  necessary  that  the  suit  should  take  the  form  of 
an  information.  Bearing  this  in  mind,  it  is  ohvious  that  the 
cases  cited  on  behalf  of  the  defendants  have  nothing  to  do  with 
the  present  case.  ,  The  case  which  most  resembles  the  present 
is  Stockport  District  Waterworks  Company  v.  Corporation  of  Man- 
chester ('),  and  the  demurrer  was  only  allowed  then  on  the  ground 
that  no  sufficient  private  injury  was  shown  to  allow  the  plaintiffs 
to  maintain  the  *suit  as  individuals.  Here  a  distinct  in-  [171 
jury  is  alleged,  and  the  case  is  an  authority  in  support  of  the  bill. 
The  bill  does  not  allege  on  behalf  of  the  plaintiffs  any  exclusive 
right  to  sell  gas  in  Pudsey.  It  simply  restricts  the  corporation 
to  the  limits  in  which  they  have  their  powers. 

Mr.  Cotton,  in  reply :  There  is  nothing  in  the  nature  of  a 
municipal  corporation  which  restricts  its  working  to  the  muni- 
cipal boundaries.  As  to  the  injury  alleged,  it  is  merely  the 
competition  of  a  rival  trading  company,  which  can  hardly  be 
sufficient  There  was,  in,  fact,  an  allegation  of  a  similar  injury 
in  Stockport  District  Waterworlcs  Company  v.  Corporation  of  Man- 
chester{^). 

SirR.  Malins,  V.O.  :  This  is  a  demurrer  by  the  paayor,  alder- 
men, and  burgesses  of  the  borough  of  Bradford  to  a  bill  filed 
against  them  by  the  Pudsey  Coal  Qas  Company.  The  prayer 
ot  the  bill  asks  for  a  declaration  that  the  defendants,  the  corpo- 
ration, are  not  entitled  to  supply  gas  to  any  street,  building,  or 
Elace  which  is  not  within  the  limits  of  their  parliamentary 
oundary,  and  for  an  injunction  to  restrain  them  from  supply- 
ing gas  beyond  those  limits.  It  appears  from  the  allegations  of 
the  bill  that  the  township  of  Pudsey  is  immediately  contiguous 
to  the  borough  of  Bradford,  and  that  the  corporation  of  Brad- 
ford have  had  transferred  to  them,  under  the  authority  of  the 
Bradford  Corporation  Gas  and  Improvement  Act,  1871,  the 
rights  of  the  Bradford  Gaslight  Company,  which  included  com- 
pulsory powers  to  break  up  streets,  and  to  lay  down  pipes,  and 
to  do  other  acts  for  the  purpose  of  enabling  them  to  supply  gas 
to  the  town  of  Bradford  and  some  adjoining  districts.  It  ap- 
pears that  no  part  of  the  township  of  Pudsey  was  within  the 
borough  of  Bradford,  or  within  the  limits  to  which  the  Brad- 
ford Gaslight  Company's  Acts  applied.  Under  two  other  acts 
of  parliament  the  plaintiffs  had  similar  compulsory  powers  with 
respect  to  the  township  of  Pudsey.  By  one  of  them,  the  Pudsey 
Gas  Act,  1855,  the  limits  were  prescribed  within  which  it  might 
be  put  in  *force,  and  the  corporation  had,  under  their  [1/2 
act,  only  the  same  powers  as  had  previously  belonged  to  the 
Bradford  Gaslight  Company.    It  is,  therefore,  perfectly  clear 

(>)  9  Jut.  (N.  S.),  266. 
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that  the  parliamentary  powers  of  the  Bradford  corporation  were 
limited  to  the  borough  of  Bradford  and  certain  specified  adjoin- 
ing places,  and  those  of  the  plaintiffs  were  limited  to  the  town- 
ship of  Pudsey  and  certain  other  adjoining  localities.  The 
argument  on  the  part  of  the  plaintiffs  is,  that  the  Bradford  cor- 
poration are  a  body  existing  for  certain  special  purposes,  and 
that  bej'ond  duties  belonging  to  those  purposes  the^  have  no 
right  to  do  anything;  and  that,  as  regards  the  supply  of  gas, 
they  have  no  right  to  go  beyond  theit  statutory  limits.  There 
is  much  to  be  said  for  this  view.  I  am  very  much  inclined  to 
think  that,  on  principle,  I  should  have  come  to  the  same  con- 
clusion. But  1  think  that  the  qjuestion  has  been  already  de- 
termined. I  think  it  is  quite  clear  that  a  gas  company  have  no 
right  to  do  anything  which  would  amount  to  a  nuisance,  except 
where  they  have  parliamentary  powers ;  but  there  is  nothing  to 
prevent  them  supplying  gas  just  as  they  like,  if  they  can  do  so 
without  causing  any  inconvenience.  I  consider,  therefore,  that 
Attorney  General  v.  Cambridge  Consumers  Ga^  Company  ('),  and 
the  cases  like  it,  have  very  little  to  do  with  the  present  ques- 
tion. '  But  the  case  which  has  most  bearing  on  the  present  case 
is  Stockport  District  Waterworks  Company  v.  Corporation  of  Man- 
chester (*),  and  it  seems  to  be  entirely  against  the  plaintiffs.  The 
plaintiffs  in  that  case  were  a  company  having  power  to  t^ike 
water  from  a  particular  river  for  the  supply  of  a  particular  dis- 
trict, and  the  defendants,  the  corporation  of  Manchester,  had 
allowed  the  other  defendants,  who  were  called  the  Stockport 
Waterworks  Company,  to  effect  a  junction  with  their  pipes,  and 
so  draw  water  for  the  supply  of  part  of  the  plaintiftV  district. 
The  plaintiffs  then  filed  a  bill  against  the  corporation  and  the 
Stockport  Waterworks  Company  for  an  injunction  to  restrain 
them  supplying  water  in  this  way.  A  demurrer  was  filed  and 
wasallowea  by  the  vice  chancellor  before  whom  the  case  came, 
and  the  case  went  on  appeal  before  Lord  Westbury,  who  laid 
down  the  rule  that  an  incorporated  company  has  only  such 
powers  as  have  been  conferred  upon  it.  But  the  demurrer  hav- 
173]  ing  been  filed,  the  question  was  *whether  it  was  to  be  al- 
lowed or  overruled.  The  vice  chancellor  had  allowed  the  de- 
murrer, and  the  lord  chancellor,  though  he  was  of  opinion  that 
the  corporation  had  no  right  to  do  what  the  bill  alleged  them  to 
have  done,  considered  that  there  was  no  allegation  of  private 
right  which  entitled  the  plaintiffs  to  maintain  the  suits.  But 
in  that  case  there  was,  in  effect,  the  same  allegation  of  private 
injury  as  in  the  present,  because  I  find  that  the  bill  alleged  that 
it  was  not  within  the  powers  of  the  corporation  to  furnish  the 
water  for  the  supply  of  Stockport  and  other  towns,  and  that  the 

0  Law  Rep.,  4  Ch.,  71 ;  6  Eq.,  2Sa.  O  9  Jur.,  (N  8.),  2C6. 
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just  rights  of  the  plaintiffs  would  he  seriouslv  prejudiced  and 
injured.  I  am  of  opinion  that  the  allegation  m  the  14th  para- 
graph of  the  bill,  that "  great  loss  will  be  sustained  by  the  plaint- 
iff if  the  said  illegal  acts  of  the  corporation  are  perniitted  to 
continue,"  is  not  such  an  allegation  of  a  private  injury  as  this 
court  will  allow  as  the  foundation  for  a  bill.  I  am  unable  to 
see  that  this  case  can  be  distinguished  from  Stockport  District 
Waterworks  Company  v.  Corporation  of  Manchester  (').  I  must, 
therefore,  allow  the  demurrer. 

Solicitors:  Messrs.  Torr^  Janeway,   Tagart^  <f  Janeway]  Mf. 
John  Cann. 

Q)  9  Jur.  (N.  S.),  2C7. 


[Law  Reports,  15  Equity  Cases,  175.] 
V.C.M.  Jan.  18, 1878. 

♦Stead  v.  Hardaker.  [175 

[1870  S.  75.] 
Payment  of  Testator's  Bd)ts  —  Specifically  Devised  and  Descended  Estates, 

A  testator  eave  all  and  every  part  of  his  real  and  personal  property  to  his 
execators  and  trustees,  to  be  disposed  of  by  them  according  to  the  directions 
contained  in  his  will.  He  direct^a  his  executors  and  trustees,  as  soon  as  possible 
after  his  death,  to  pay  all  his  debts,  funeral  and  testamentary  expenses ;  he  then 
gave  all  his  personal  estate  to  his  brother  absolutely,  and  he  devised  specifically 
various  freehold  estates,  leaving  other  freehold  estates  undisposed  of,  which  de- 
scended to  his  heir.  The  personal  estate  was  insufficient  for  payment  of  his 
debts : 

Heid,  thai  the  specifically  devised  estates  and  the  descended  estates  were  lia- 
ble ratably  to  the  payment  of  debts. 

This  was  a  suit  to  administer  the  estate  of  Wm.  Stead,  who 
made  his  will  on  the  11th  of  February,  1865,  in  these  terms : 
"  I  give  to  my  executor  and  trustees  hereinafter  named,  upon 
trust  to  their  executors,  administrators,  heirs,  and  assigns,  and 
the  survivors  or  survivor  of  them,  all  and  every  part  of  my  real 
and  personal  property,  to  be  disposed  of  by  them  according  to  my 
directions  contained  in  this  my  will.  I  will  and  direct  that,  as 
soon  as  possible  after  my  death,  my  executors  and  trustees  pay 
all  ray  just  debts  and  funeral  and  testamentary  expenses.  I 
give  and  bequeath  all  my  personal  property  to  my  brother, 
Michael  Stead,  for  his  own  separate  use  and  purpose  for  ever." 
The  testator  then  devised  specifically  various  freehold  estates 
to  the  different  persons  therein  named,  but  made  no  residuary 
devise  of  his  property.  The  testator  died  seized  of  or  entitled 
to  considerable  real  estate,  both  freehold  and  copyhold,  other 
than  that  specifically  devised  by  his  will,  and  he  died  possessed 
of  considerable  personal  estate.    He  died  without  issue,  and 
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Michael  Stead,  his  only  brother,  was  his  heir-at-law  and  cus- 
tomary heir.  The  personal  estate  of  the  testator  was  insufficieii  t 
for  payment  of  his  debts  and  funeral  expenses,  and  a  question 
was  now  raised  as  to  the  order  in  which  the  devised  and  de- 
scended real  estates  were  applicable  to  payment  of  the  debts. 
176]  *Mr.  Cotton^  Q.G.,  and  Mr.  Eceriitj  for  the  heir-at-law  : 
We  contend,  in  this  case,  that  the  estates  which  descended  to 
the  heir-at-law  and  the  specifically  devised  real  estates  must  bear 
the  testator's  debts  ratably  between  them.  This  was  the  de- 
cision in  Ht/ves  v.  lii/ves  (*).  The  same  principle  was  laid  down 
in  Fisher  v.  Fisher  (*),  and  was  followed  by  Wood  v.  Ordish  (') 
and  Peacock  v.  Peacock  (*).  The  whole  of  the  testator's  real  and 
personal  estate  is  given  upon  trust,  in  the  first  place,  for  pay- 
ment of  debts,  and  consequently  no  part  of  the  estates,  either 
specifically  devised  or  descended,  can  be  exonerated  from  the 
payments  of  debts. 

Mr.  Harvey,  for  one  of  the  executors,  who  was  also  a  specific 
legatee :  The  cases  which  have  been  cited  are  cases  of  lapsed 
legacies,  and  are  therefore  of  a  difterent  nature  from  this,  where 
the  real  estates  are  undisposed  of  and  descend  to  the  heir-at- 
law.  This  is  simply  a  devise  charging  the  lands  with  thfe  pay- 
ment of  debts,  and  then  there  are  specifically  devised  estates. 
The  testator  must  have  known  that  he  had  not  disposed  of  the 
beneficial  interest  in  considerable  freehold  estate  left  on  his 
death,  and  must  have  intended  all  the  undisposed  of  real  estate 
to  bear  the  debts  in  exoneration  of  the  specifically  devised  estates. 

Mr.  Millar,  for  the  other  specific  legatees :  This  is  not  a  de- 
vise in  trust  for  the  payment  of  debts,  but  only  a  charge  of 
debts  upon  the  estate,  which  must  be  subject  to  the  general 
rule,  that  descended  real  estate  shall  be  exhausted  for  the  pay- 
ment of  debts  before  having  recourse  to  specifically  devised  es- 
tates. The  rule  is  laid  down  in  Maiming  v.  Spooner  (*),  where 
the  master  of  the  rolls  said :  ^'  there  are  four  classes  of  estates 
to  be  applied  to  the  debts ;  first,  the  general  personal  estate, 
unless  expressly  exempted;  secondly,  any  estate  .particularly 
devised  for  the  purpose,  and  only  for  the  purpose,  of  paying 
debts ;  thirdly,  estates  descended ;  fourthly,  estates  specifically 
177]  devised."  This  case  followed' *I>avies  v.  Topp  r).  Under 
these  rules  the  descended  estates  are  liable  to  debts  oefore  the 
specifically  devised  estates.  In  Mow  v.  JRoio  (J)  it  was  held  that 
the  costs  of  administering  the  estate  must,  as  between  the  heir- 
at-law  and  the  specific  devisees,  be  borne  primarily  by  the  real 
estate  descended. 

O  Law  Rep.,  11  Eq.,  539.  {*)  34  L.  J.  (Ch.),  815. 

(•)  2  Keen.  610.  (•)  3  Ves.,  114. 

O  8  Sm.  &  Giff.,  125.         O  1  Bro.  C.  C,  524.       C)  Law  Rep.,  7  Eq.,  414. 
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Sir  R.  Malins,  V.C.  :  There  is  no  doubt  whatever  that  the 
general  principle  is,  that  the  descended  real  estate  must  bear 
the  debts  in  priority  to  the  specifically  devised  estate ;  but  hero 
the  testator  begins  by  giving  all  and  every  part  of  his  real  and 
personal  property  to  be  disposed  of  according  to  the  directions 
contained  in  his  will.  Then,  in  the  first  place,  he  directs  that 
as  soon  as  possible  after  his  death  his  executors  and  trustees 
shall  pay  all  his  just  debts,  funeral  and  testamentary  expenses. 
If  that  IS  not  a  devise  for  the  payment  of  debts,  I  do  not  know 
what  is.  It  appears  to  me  to  be  as  clear  a  devise  to  pay  debts 
in  the  first  instance  as  I  ever  saw.  Then,  having  fixed  the  pay- 
ment of  debts  upon  all  his  property,  he  proceeds  to  bequeath 
all  his  personal  property  to  his  brother,  and  he  devises  specific 
portions  of  his  real  estate  t6  certain  individuals,  but  he  leaves 
undisposed^of  the  remaining  portion  of  his  real  estate.  It  is  to 
be  presumed  the  testator  knew  the  effect  of  the  law  which  gives 
the  undisposed  of  real  estate  to  his  heir-at-law ;  but  there  is 
nothing  to  alter  the  fact  that  the  whole  estate  is  fixed  with  the 
burden  of  paying  the  debts,  funeral  and  testamentary  expenses. 
If  nothing  had  been  said'about  the  payment  of  debts,  then  the  case 
would  have  been  difterent ;  but  when  he  directs  that  all  his  estate 
shall  be  liable  to  payment  of  debts,  you  cannot  say  that  part  shall 
be  exonerated,  whether  he  has  devised  it  specifically  or  allowed 
it  to  descend  upon  his  heir.  I  decided  in  this  way  in  the  case 
of  Ryves  v.  Ryves  (*),  and  in  doing  so  I  followed  the  former  de- 
cisions in  Fisher  v.  Fisher  (^,  Wood  v.  Ordish  (^),  and  Peacock 
V.  Peacock  (*).  In  some  of  the  cases  cited  the  distinction  was 
drawn  between  an  estate  devised  upon  trust  for  payment  of 
debts,  and  a  *devise  subject  to  the  payment  of  debts;  but  [178 
in  this  case  there  is  a  distinct  devise  for  payment  of  debts.  It 
has  been  argued  that  there  is  a  difference  between  a  lapsed  es- 
tate and  an  undisposed  of  estate,  but  it  would  be  singular  if  it 
were  held  that  the  heir-at-law  who  takes  an  undisposed  of  estate 
which  the  testator  must,  know  will  descend  upon  him,  should 
be  in  a  worse  position  than  when  he  takes  a  lapsed  legacy  which 
the  testator  intended  he  never  should  take.  I  think,  both  upon 
principle  and  authority,  that  this  heir-at-law  must  take  the  de- 
scended estates  charged  with  a  ratable  proportion  only  of  the 
debts.  It  appears  to  me  that  the  rule  that  descended  estates 
are  liable  for  the  payment  of  debts  in  priority  to  the  specifically 
devised  estates,  is  a  very  unreasonable  rule,  and  that  the  court 
would  be  justified  in  not  following  it  unless  it  was  bound  to  do 
so.  The  order  will  be  that  the  debts,  funeral  and  testamentary 
expenses,  and  the  costs  occasioned  by  this  suit,  are  to  be  all 

(')  Law  Bep..  11  Eq..  539.  O  3  Sm.  &  Giff,  125. 

O  2  Keen,  610.  O  34  L.  J.  (Ch.),  315. 
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borne  ratably  by  the  property  which  is  specifically  devised, 
and  that  which  goes  to  the  heir-at-law. 

Solicitor  for  the  heir-at-law :  Mr.  J".  W.  "Sj/kes. 
Solicitors  for  the  specific  devisees :  Messrs.  -fieff,  Brodrick  ^ 
Gray. 


[Law  Reports,  15  Equity  Cases/ 178.] 
V.C.M.  Jan.  U,  15, 1878. 

Bell  v.  Holtby. 

[1872  B.  825] 

Finu  and  Eeeaneries  Act  (8  <fc  4  WiU.  4,  <j,*74). «.  92 —Protector  of  a  Settlement  - 

Ths  Offlee  surtive^. 

A  testator  devised  all  liis  real  estate  to  the  use  of  bis  son  George^  for  life,  with 
remainder  to  his  first  and  other  sons  soccessively,  in  tail  male,  and  the  testator 
appointed  two  persons,  not  including  the  tenant  for  life,  to  be  protectors  of  the 
settlement  under  the  82d  section  of  the  Fines  and  Recoveries  Act.  There  was 
no  provision  for  filling  up  a  vacancy  in  the  office  of  protector.  The  tenant  for 
life  conveyed  his  life  estate  to  his  son,  the  plaintiff,  who  was  the  first  tepant  in 
tail.  One  of  the  protectors  died,  and  the  survivor  joined  with  the  tenant  in  tail 
in  a  disentailing  deed ;  the  estate  was  then  sold  to  a  purchaser  for  an  estate  in  fee 
simple : 

Iield,  that  the  estate  tail  was  effectually  barred  by  the  survivinfif  protector 
179]  *having  joined  in  the  disentailing  deed  and  a  demurrer  to  a  bill  for  speci- 
fic performance  of  the  contract  for  sale  was  overruled : 

•    6eld,  also,  that  where  a  doubt  arises  from  the  validity  of  a  title,  the  decision 
of  the  court  removes  the  doubt,  and  specific  performance  will  be  enforced. 

Richard  Bell,  by  his  will,  dated  the  7th  of  July,  1849,  after 
disposing  of  his  personal  estate,  and  beqaeathino^  certain  lega- 
cies, devised  ail  the  real  estate  which  should  belong  to  him  at 
his  decease  to  the  use  of  his  son  Thomas  Bell,  for  life,  without 
impeachment  of  waste,  with  remainder  to  the  use  of  John  Var- 
ley  the  younger  and  Jordan  Clarke,  and  their  heirs,  during  the 
residue  of  the  life  of  the  said  Thomas  Bell,  in  trust  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  Thomas 
Bell's  first  and  other  sons  successively,  in  tail  male,  with  re- 
mainder to  the  use  of  the  testator's  son  George  Bell,  for  his 
life,  without  impeachment  of  waste,  with  remainder  to  the  use 
of  the  said  John  Varley  and  Jordan  Clarke  during  the  residue 
of  the  life  of  the  said  George  Bell,  in  trust  to  preserve  contiii- 
gent  remainders,  with  remainder  to  the  use  of  the  said  George 
Bell's  first  or  other  sons  successively  in  tail  male,  with  remainder 
to  the  use  of  the  testator's  grandson,  Thomas  Bell  Wilson,  in 
fee  simple.  The  will  then  contained  the  following  clause : 
"  And  in  pursuance  of  the  power  and  authority  given  by  the 
Act  of  the  3  &  4  Will.  4,  c.  74,  entitled,  '  an  act  for  the  aboli- 
tion of  fines  and  recoveries,  and  for  the  substitution  of  more 
simple  modes  of  assurance.'    I  hereby  nominate  and  appoint 
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my  friends  J.  Varley  and  J.  Clarke  to  be  protectors  of  the 
several  estates,  tail  created  by  this  my  will,  with  such  discre- 
tionary powers,  authorities,  and  privileges  ^  as  are  by  the  said 
act  annexed  to  the  office  of  protector.'* 

Bichard  Bell,  the  testator,  died  in  August,  1852.  On  the 
death  of  the  testator,  his  second  son,  Thomas  Bell,  who  was 
under  the  will  first  tenant  for  life,  entered  into  possession  of  the 
estate  devised  thereby,  and  continued  in  possession  thereof  up 
to  the  time  of  his  death,  which  took  place  on  the  2l8t  of  Febru- 
ary, 1868.  He  died  without  leaving  issue  him  surviving.  The 
testator's  son,  George  Bell,  was  still  living,  and  had  issue  four 
children,  of  whom  the  plaintiff  was  the  eldest.  ♦By  a  [180 
deed  dated  the  10th  of  September,  1868,  George  Bell  con- 
veyed to  the  plaintiff  all  his  life  estate  in  the  real  property  de- 
vised by  Richard  Bell's  will.  J.  Varley,  one  of  the  trustees  to 
preserve  contingent  remainders,  and  one  of  the  protectors  of 
the  settlement  appointed  by  the  will,  died,  leaving  J.  Clarke 
his  co-trustee  and  co-protector  him  surviving.  J.  Clarke,  the 
survivor  of  the  two*  protectors  of  the  settlement  nominated  in 
Richard  Bell's  will,  by  indenture,  dated  the  14th  of  January, 
1871,  joined  the  plaintiff  in  a  disentailing  assurance  of  the  free- 
hold hereditaments.  The  plaintiff  had  previously  aliened  the 
hereditaments  so  as  to  create  a  base  fee.  By  a  deed  poll,  dated 
the  14th  of  January,  1871,  under  the  hand  and  seal  of  the  said 
J.  Clarke  duly  perfected,  J.  Clarke  consented  to  the  plaintiff 
aliening  the  copyhold  part  of  the  estate,  and  by  a  surrender 
duly  made,  founded  thereon,  the  copyhold  part  of  the  estate 
was  expressed  to  be  surrendered  by  the  plaintiff  to  the  use  of 
the  plamtiff,  his  heirs,  and  assigns.  By  a  contract  in  writing 
dated  the  9th  of  May,  1872,  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  become  the  purchaser  of  the  freehold  and 
copyhold  estate  comprised  in  the  will  of  Richard  Bell,  for  an 
estate  of  inheritance  in  fee  simple  in  possession,  for  the  sum  of 
£14,500.  The  defendant  objected  that  J.  Clarke  was  not  at  the 
time  of  the  assurances  of  the  14th  of  January,  1872,  the  protector 
of  the  settlement  made  by  the  will,  and  therefore  that  the  said 
assurances  were  not  effectual  to  enlarge  the  base  fee  in  the  free- 
hold hereditaments  and  to  bar  the  estate  tail  in  the  copyhold 
hereditaments.  The  plaintiff  contended  that  the  objection  was 
without  foundation,  and  that  he  could  make  a  good  title  to  the 
estate.  The  bill  prayed  that  the  purchaser's  objection  might  be 
declared  to  be  unfounded,  and  that  the  contract  might  be  specifi- 
cally performed  under  the  direction  of  the  court. 

Mr.  Pearson^  Q.C.,  and  Mr.  W.  Pearson^  for  the  demurrer : 
The  only  question  in  this  case  is,  whether  the  office  of  protector  of 
a  settlement  survives  in  case  of  the  death  of  one  of  the  protectors 
6  Enq.  Bep]  100 
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appointed  by  the  testator.  Mr.  Bell  though  fit  by  his  will  to 
181]  *appoint  two  persons  to  be  protectors,  and  one  of  them 
having  died  the  survivor  joined  the  tenant  in  tail  in  a  disentail- 
ing assurance,  and  afterwards  a  contract  for  sale  was  executed 
by  the  tenant  in  tail.  If  the  office  of  protector  survives  then 
the  purchaser  would  have  a  good  title,  but  if  not  the  demurrer 
must  be  allowed. 

This  question  has  never  yet  arisen  in  any  case  for  adjudica- 
tion, nor  has  it  ever  been  discussed  by  any  of  the  writers  of 
text  books.  The  only  allusion  to  the  point  which  can  be  found 
is  in  the  case  of  JSankes  v.  Le  Despmcer  ('),  which  was  a  suit  for 
the  purpose  of  giving  effisct  to  the  directions  of  a  settlor  as  to 
the  settlement  of  certain  estates,  and  there  the  vice  chancellor 
of  England  made  this  observation  in  reference  to  the  Fines  and 
Recoveries  Act  (3  &  4  Will.  4,  c.  74) :  "  The  act  of  parliament 
itself  furnishes  reasons  why  a  protector  should  not  be  appointed 
by  the  court  unless  upon  a  special  case.  By  the  36th  section  a 
l)rotector  is  made  irresponsible,  and  is  at  liberty  to  act  from 
mere  caprice,  ill  will,  or  any  bad  motive.  By  the  37th  section 
a  protector  is  enabled  to  take  a  bribe  for  giving  consent ;  and 
if  two  or  three  persons  are  made  protector,  and  any  one  of  them 
incurs  a  disability  under  the  33d  section,  then  it  is  questionable 
at  least  whether  this  court  could  act  in  lieu  of  such  person  with 
the  other  or  others  who  are  not  disabled ;  and  if  it  could  not, 
there  would  be  no  protector  capable  of  acting."  Lord  St. 
Leonards,  in  his  book  upon  Powers  (^,  refers  to  these  observa- 
tions in  the  case  of  JSankes  v.  Le  DespenccTy  but  does  not  discuss 
the  question  of  survivorship.  Arguing  by  analogy,  the  case 
o{  Ativaters  v.  Birl  (')  would  be  an  authority  in  support  of  our 
view,  for  there,  in  a  feoffment  to  uses,  with  a  proviso  that  on 
payment  of  12d.  and  procuring  the  assent  of  the  feoffees  the  uses 
should  cease,  it  was  held  that  this  gave  them  an  authority,  and 
that  if  one  of  them  died  performance  to  the  surviving  feoffees 
was  not  a  revocation.  The  act  gives  the  settlor  power  to  direct 
that  the  office  of  protector  shall  oe  filled  up  and  perpetuated  in 
case  of  the  death  of  any  of  the  protectors,  but  no  such  power  is 
inserted  in  this  will;  and  this  shows  that  the  intention  of  the 
act  was  that  if  no  such  power  were  contained  in  the  settlement  the 
office  should  not  survive.  The  case  of  In  re  Wainwrighi  (*)  is 
182]  also  ^^  *authority  in  support  of  this  view.  The  act  itself 
shows  what  the  intention  was,  since  it  enables  the  settlor  to  ap- 
point persons  to  be  the  protector  —  not  protectors,  in  the  plural. 
This  ifif  similar  to  a  power  to  two  or  more  persons  to  sell  or 
do  any  other  act.    In  such  cases  it  is  settled  that  the  power  must 

?)  11  Sim..  508*.  627.  (»)  Cro.  Elia.,  856. 
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be  exercised  by  the  whole  of  the  persons  named  or  it  cannot  be 
exercised  at  all.  Lord  St.  Leonards,  in  his  Treatise  on  Powers, 
says  (*),  "  It  is  regularly  true  at  common  law  that  a  naked  au- 
thority given  to  several  cannot  survive.  Therefore,  if  a  man 
devise  his  lands  to  A  for  life,  and  that  after  his  decease  the  es- 
tate shall  be  sold  by  the  executors,  naming  them,  as  by  B  and 
C  his  executors,  or  by  B  and  C  who  are  not  named  executors, 
in  that  case,  if  one  of  them  die  during  the  life  of  A  the  other 
cannot  sell,  because  the  words  of  the  testator  would  not  be  satis- 
fied." Then  he  says  that  power  is  given  to  the  executors  gene- 
rally may  be  exercised  by  the  survivors,  and  he  sums  up  the 
law  in  these  terms  (') :  "  1.  That  where  u  power  is  given  to  two 
or  more  by  their  proper  names  who  are  not  made  executors  it 
will  not  survive  without  express  words.  2.  That  where  it  is 
given  to  three  or  more  generally,  as  to  *  my  trustees,'  my  sons, 
Ac,  and  not  by  their  proper  names,  the  authority  will  survive 
whilst  the  plural  number  remains.  8.  That  where  the  authority 
is  given  to  executors,  and  the  will  does  not  expressly  point  to  a 
joint  exercise  of  it,  even  a  single  surviving  executor  may  exe- 
cute it  But,  4.  That  where  the  authority  is  given  to  the  nomi- 
natinij  although  in  the  character  of  executors,  yet  it  is  at  least 
doubtful  whether  it  will  survive.  But  where  the  power  to  exe- 
cutors to  sell  arises  by  implication  the  power  will  equally  arise 
to  the  survivor." 

But,  apart  from  the  nature  of  the  office  of  protector,  if  we 
look  at  the  statute  itself  it  is  clear  that  it  never  was  the  inten- 
tion that  the  office  should  survive,  and  the  latter  part  of  sect. 
32  makes  the  matter  clear  by  providing  that  in  case  the  persons 
appointed  protector  should  cease  to  be  so,  and  no  other  person 
shall  have  been  appointed  in  their  place,  then  the  natural  pro- 
tector, that  is,  the  person  who  would  have  been  protector  ex- 
cept for  that  clause,  shall  be  the  protector.  This  provides  for 
the  case  we  have  here,  and  shows  that  the  office  does  not  sur- 
vive. A  settlor  may  well  be  *supposed  to  have  confi-  [183 
deuce  in  three  persons,  or  in  two,  when  he  would  not  in  the 
survivors  or  survivor.  But  suppose  the  court  should  be  of 
opinion  that  there  could  be  a  survivorship,  still  the  question  is 
not  so  clear  that  a  title  of  this  nature  can  be  forced  upon  a  pur- 
chaser. A  purchaser  cannot  be  compelled  to  take  a  doubtful 
title  upon  a  bill  for  specific  performance.  This  is  laid  down  in 
Dart's  Vendors  and  Purchasers  (^),  where  all  the  authorities  are 
cited,  and  particularly  the  two  cases,  Pyrke  v.  Waddingham  (*) 
and  Sogers  v,  Waterhoicse  (*).    In  the  former  case  it  was  laid  down 
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that  a  doubtful  title,  which  a  purchaser  would  not  be  coiDpelled  to 
accept,  was  not  only  a  title  upon  which  the  court  entertained 
doubts,  but  included  also  a  title  which,  although  the  oeurt  bed 
a  favorable  opinion  of  it,  yet  might  reasonably  and  fairly  be 
questioned  in  the  opinion  of  other  competent  persons ;  for  the 
court  had  no  means  of  binding  the  question  as  against  adverae 
claimants,  or  of  indemnifying  the  purchaser,  if  its  opinion  in 
favor  of  the  title  should  turn  out  not  to  be  well  founded ;  and 
in  Rogers  v.  Waterhouse  it  was  said  that  although  the  court 
might  entertain  a  strong  opinion  in  favor  of  the  title  of  a  party, 
that  was  not  sufficient  in  a  suit  for  specific  performance.  To 
force  a  title  on  a  purchaser,  the  opinion  of  the  court  must  be  so 
clear  that  it  did  not  apprehend  that  another  J4idgo  would  form 
a  different  opinion ;  and  in  Collier  v.  McBean  ('),  although  the 
two  lords  justices  considered  the  title  good,  yet,  as  the  master 
of  the  rolls  had  decided  it  was  not  good,  the  Court  of  Appeal 
would  not  force  the  title  upon  a  purchaser.  Lord  Justice 
Turner  said  :  ''  The  purchaser  is  entitled  to  require  a  market- 
able title,  and  the  jud^e  whose  decision  is  appealed  from  hav- 
ing pronounced  the  title  bad,  I  think  we  ought  not  to  force  it 
upon  the  purchaser  unless  we  can  come  to  tl^  con<;li|8ion  that 
his  opinion  is  clearly  errroneous.'^  Under  these  circumstances, 
therefore,  the  court  will  not  force  a  title  upon  a  purchaser  when 
there  is  so  much  doubt  arising. 

Mr.  GUissCy  Q.C.,  and  Mr.  Charles  Hall^  in  support  of  the  bill : 
In  answer  to  the  last  argument  which  has  been  raised,  that  tlie 
184]  *court  will  not  force  a  doubtful  title  upon  a  purchaser, 
we  may  cite  the  case  of  BdoUy  v.  Carter  (')  to  show  that  the 
court  is  bound  to  decide  the  question  of  title  in  a  suit  for  spe- 
cific performance.  That  case  came  on  upon  appeal  from  the 
master  of  the  rolls,  who  had  decided  against  the  validity  of  the 
title.  The  lords  justices  said  that,  notwithstanding  the  great 
weight  due  to  the  opinion  of  the  master  of  the  rolls,  and  not- 
withstanding the  observations  in  CoUier  v.  McBean  (*),  they  con- 
sidered it  was  the  duty  of  the  Court  of  Appeal  to  form  an  opinion 
upon  the  question  of  title  and  to  act  upon  it,  as  Lord  St  Leon- 
ards had  done  in  the  case  of  Sheppard  v.  Xholan  (*).  They  then 
decided,  contrary  to  the  opinion  of  the  master  ot  the  rolls,  that 
the  title  was  good,  and  decreed  specific  performance*  The  same 
principle  was  acted  npon  in  Bull  v.  SiUchens  (*) ;  Alexander  v. 
Mills  (*) ;  Radford  v.  Willis  (•).  Upon  the  principal  question 
the  case  of  Mouell  v.  Barnes  (J)  is  an  answer  to  the  case  of  ^(- 
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waters  v.  Birt  (*),  for  there  it  was  held  that  a  power  of  sale  given 
to  executors  might  be  executed  by  a  surviving  executor  where 
the  power  was  not  coupled  with  any  interest.  The  office  of 
protector  is  of  a  similar  character,  and  on  the  death  of  one  pro- 
tector the  office  survives.  In  the  case  of  Brassey  v.  Chalmers  ('), 
where  a  testator  devised  land  subject  to  payment  of  debts  to  A, 
and  B,  their  heirs  and  assigns,  and  authorized  his  executors, 
thereinafter  mentioned,  with  the  approbation  of  his  trustees  for 
the  time  being,  to  sell  any  part  of  his  estate ;  it  was  held  that  the 
surviving  executor,  with  the  assent  of  trustees  appointed  by  the 
Court  of  Chancery,  in  whom  the  devised  lands  were  vested  by  a 
vesting  order,  could  make  a  good  title ;  and  in  Keer  v.  Brown  0, 
where,  by  an  instrumentexecuted  before  the  Fines  and  Recoveries 
Act,  real  property  was  settled  to  the  use  of  a  married  woman  for 
life,  with  remainder  over  in  tail,  she  was  declared  to  be  the  sole 
protector  of  the  settlement,  and  her  husband's  consent  was  not 
requisite  to  enable  the  *  tenant  in  tail  to  make  an  absolute  [185 
disposition  of  the  property.  Lord  St  Leonards,  in  his  treatise 
on  the  New  Statutes  f*),  in  commenting  upon  the  case  of  Bankes 
V.  Le  Despenccr  (*),  aads  this  observation  :  "  This  would  not,  it 
seems,  affect  the  right  of  the  trustees  as  protectors.  Whether 
their  right  would  be  affected  by  a  subsequent  merger  remains 
to  be  decided."  Mr.  Hayes,  in  his  book  on  Conveyancing  (•), 
alludes  to  this  subject,  but  does  not  discuss  the  point  now  be- 
fore the  court. 

It  has  been  argued  that  the  latter  part  of  the  32d  section  of 
the  act  shows  the  intention  of  the  legislature  to  have  been  that 
the  office  of  protector  should  not  survive ;  but  it  may  with  some 
justice  be  said  that  it  shows  just  the  reverse.  The  words  are, 
"  Provided  nevertheless,  that  the  person  who,  but  for  this  clause, 
would  have  been  sole  protector  of  the  settlement,  may  be  one 
of  the  persons  to  be  appointed  protector  under  this  clause  if  the 
settlor  shall  think  fit;  and  shall,  unless  otherwise  directed  by 
the  settlor,  act  as  sole  protector  if  the  other  persons  constituting 
the  protector  shall  have  ceased  to  be  so  by  death,  or  relinquish- 
ment of  the  office  by  deed,  and  no  other  person  shall  have  been 
appointed  in  their  place."  Now  suppose  two  other  persons 
were  appointed  with  the  natural  protector,  this  clause  shows  an 
intention  that  the  natural  protector  shall  not  act  alone  until 
both  the  others  have  ceased  to  act,  inasmuch  as  otherwise  the 
object  of  the  settlor  would  be  defeated  by  the  death  or  retire- 
ment of  one  only  of  the  persons  appointed.  It  was  in  conse- 
quence of  the  intention  that  he  should  not  act  alone  that  these 
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words  were  .introduced.  The  nearest  case  to  that  of  a  protector 
of  a  settlement  is  the  office  of  a  guardian,  and  when  it  is  pro- 
vided that  a  legacy  shall  be  paid  upon  marriage  with  the  consent 
of  A,  B,  and  C,  the  consent  of  the  survivors  or  survivor  would 
be  sufficient  in  case  of  the  death  of  either  or  both  of  the  others. 
That  was  decided  jn  Eyre  v.  Countess  of  Shaftesbury  (*).  This  is 
not  like  the  case  of  a  power  to  sell  given  to  trustees  nominatim, 
where  upon  the  death  of  one  the  power  cannot  be  exercised;  but 
it  is  like  the  power  attaching  to  the  office  of  executors,  which 
186]  ^^y  ^^  exercised  by  the  surviving  executor.  *That  was 
the  reason  for  the  decision  in  Atwaters  v.  Birt  (^),  wh^re  the 
power  was  given  to  be  exercised  by  four  distinct  persons  who 
were  named ;  of  course  that  was  a  power  which  could  not  be 
exercised  if  either  of  those  persons  died.  The  protector  of  a 
settlement  is  an  office  created  by  act  of  parliament,  and  as  long 
as  there  are  anv  persons  in  the  office  the  power  survives.  The 
office  is  created  by  way  of  substitution  for  the  former  state  of 
things;  the  persons  forming  the  protectorate  are  to  take  the  po- 
sition of  the  tenant  for  life.  By  the  22d  section  of  the  act  the 
owner  of  the  prior  life  estate  is  to  be  deemed  the  protector;  the 
protector  therefore,  is  to  be  treated  as  the  owner  of  the  prior 
estate.  The  object  of  this  settlor  was  to  take  the  control  out 
of  the  hands  of  the  tenant  for  life ;  but  if  the  office  does  not  sur- 
vive, then  immediately  on  the  death  of  one  protector  the  tenant 
for  lite  would  have  the  control,  notwithstanding  the  settlor's 
intention  to  the  contrary.  Suppose  there  had  been  a  power  in 
the  settlement  to  perpetuate  the  office,  that  power  would  be,  iu 
case  of  the  death  of  one  or  two,  to  appoint  others  in  their  place ; 
and  it  could  never  have  been  the  intentio  at  the  office  should 
entirely  cease  until  the  new  protectors  had  been  appointed,  for 
then  the  tenant  for  life  would  become  the  protector  for  the  time 
being  upon  the  occurrence  of  every  vacancy,  and  might  join 
with  his  son  in  executing  a  disentailing  deed  before  the  office 
.  of  protector  could  be  filled  up.  The  act  provides  that  the  newly 
appointed  protector  shall  act  along  with  any  surviving  protector, 
clearly  showing  the  intention  that  the  pffice  should  survive. 
The  tenant  for  life  is  not  to  be  the  protector  unless  he  is  the 
sole  survivor  after  the  death  of  those  appointed.  The  act  vir- 
tually says  that  if  the  tenant  for  life  is  appointed  a  protector 
jointly  with  two  others,  and  one  other  should  survive,  then  the 
two  jointly  are  protectors.  When  one  dies  you  are  to  fill  up 
the  vacancy;  that  is,  to  appoint  one  more,  to  be  added  to  the 
other  two;  and  not  to  appoint  three,  as  would  be  the  case  if  the 
office  expired  every  time  one  died. 
Mr.  Fearsorij  in  reply  :  The  distinction  between  this  case  and 
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that  of  a  guardian  is  that  '*'the  guardian  has  an  interest  [187 
coupled  with  an  authority.  Every  guardian  in  that  case  is  a 
complete  guardian. 

Mr.  Glasse:  These  protectors  have  an  interest,  for  they  are 
appointed  trustees  to  preserve  contingent  remainders. 

Mr.  Pearson  cited  Sykes  v.  Sheard  (*)  to  show  that  a  dowbtful 
title  could  not  be  forced  upon  a  purchaser. 

Sir  R.  Malins,  V.C. :  This  case,  in  which  I  have  had  every 
assistance  I  could  have  had  from  the  bar,  is  one  in  which  I 
should  have  reserved  my  judgment  if  I  had  not,  last  night,  had 
an  opportunity  of  reading  every  authority  which  was  cited 
yesterday,  and  no  other  authority  of  any  importance  has  been 
cited  to-day.  Indeed,  I  may  say  it  is  a  question  on  which  no 
authority  is  to  be  found,  for  the  result  of  my  reading  several 
hour!  last  night  was,  that  I  came  to  the  conclusion  that  there 
is  nothing  in  the  books  having  the  slightest  direct  bearing  on 
the  subject  The  question  which  has  been  so  elaborately 
argued  before  me  is  whether,  when  a  settlor,  instead  of  leaving 
the  tenant  for  life  to  be,  as  he  ordinarily  would  be,  protector 
of  the  settlement,  avails  himself  of  the  power  conferred  on  him 
by  the  82d  section  of  the  Fines  and  Recoveries  Act,  and  appoints 
other  persons  protectors,  they  are  in  office  only  during  their 
joint  lives,  or  whether  the  office  survives.  If  the  office  survives, 
then  the  concurrence  of  Mr.  Clarke  in  this  disentailing  deed 
was  effectual  and  the  estate  tail  was  completely  barred,  and 
under  the  disentailing  deed  the  purchaser  will  acquire  a  good 
title.  If,  on  the  other  hand,  the  office  did  not  survive,  then  the 
concurrence  of  Mr.  Clarke  is  ineffectual,  and  a  good  title  can- 
not in  that  case  be  made.  The  tenant  for  life  has  not  concurred ; 
he  has  been  convicted  of  felony,  and  the  great  seal  has  been 
substituted  for  the  tenant  for  life.  The  question  therefore  is, 
does  the  office,  or  does  it  not,  survive  ? 

It  is  very  singular  that  although  this  act  of  parliament  has 
been  in  operation  close  upon  forty  years  this  point  seems  never 
to  have  arisen ;  for  various  text  books  have  been  referred  to. 
Lord  St.  *Leonards,  Mr.  Hayes  on  Conveyancing,  and  [188 
all  the  books  written  on  the  subject,  have  been  accessible,  but 
it  is  not  suggested  that  any  writer  has  either  discussed  the 
question  or  made  any  suggestion  on  the  subject.  The  case, 
tnerefore,  is  left  perfectly  open.  Sir  Lancelot  Shadwell,  in  the 
case  oiBcmkes  v.  Le  JDespencer  (*),  went  very  fully  into  the 
question  whether  protectors  should  be  appointed  or  not  It 
was  argued  that  the  protector  should  be  appointed  instead  of 
leaving  the  protectorship  to  the  tenant  for  life.  He  came  to 
the  conclusion  that  there  were  various  opinions  as  to  the  office 
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of  protector,  but  he  did  not  eay  a  word,  nor  was  he  called 
upon  to  say  a  word,  as  to  whether  the  office  was  one  which 
continued  only  during  the  joint  lives  of  the  persons  appointed, 
oi;  whether  it  survived.  The  point,  therefore,  is  left  perfectly 
open  by  him,  as  it  is  by  everyone  else.  The  case  has  been 
argued  chiefly  by  analogy  to  other  cases,  and  perhaps  it  may 
be  said  with  correctness  that  there  are  only  two  or  three  cases 
that  have  the  slightest  application  to  this  case.  First,  it  is 
said  on  the  part  ot  the  plaintifi*  that  this  is  regulated  by  the  case 
of  Houell  V.  Barnes  (*).  Mr.  Pearson  and  his  junior,  Mr.  Wil- 
liam Pearson,  rely  upon  Atwaters  v.  Birt  (')•  Atwaiers  v. 
Birt  was  a  case  where  there  was  a  settlement  of  an  estate,  with 
a  power  of  revocation  if  a  tender  was  made  to  four  persons 
named.  One  of  them  died,  and  the  decision  was  that  the  tender 
to  the  suavivors  was  ineffectual.  In  other  words,  the  depision 
was  that  a  mere  naked  power  like  that,  given  to  persons  nomi- 
natim^  does  not  survive.  In  opposition  to  that  Mr.  Olasse 
relied  upon  Houell  v.  Barnes^  where  a  mere  power  of  sale  being 
given  to  executors  it  was  held  that  it  did  survive,  and  that  the 
surviving  executor  could  effectually  exercise  that  power.  The 
question  there  was,  whether  it  was  annexed  to  the  office  or 
whether  it. was  an  individual  power.  I  am  inclined  to  think  I 
must  reject  Houell  v.  Barnes  as  well  as  Atwaters  \.  BirL  Houell 
v.  Barnes  decided  that  the  power  was  annexed  to  the  office  and 
not  to  the  individuals,  because  the  law  is  clear,  that  if  a  man 
authorizes  executors  to  sell,  the  surviving  executors  can  most 
unquestionably  sell ;  but  if  he  authorizes  A,  B  and  C  to  sell,  with- 
189]  out  sayin  ff  anything  about  survivors,  it  being  *a  mere  naked 
power,  thfen,  I  believe,  the  law  is  clear  that  if  one  dies  the  two 
survivors  cannot  make  a  title,  but  other  means  must  be  resorted 
to  for  the  purpose.  If,  therefore,  this  were  a  mere  naked  power, 
probably  it  would  be  decided  upon  the  principle  o{  Atwaters  t. 
Birt  (*).  But  it  is  not  a  mere  naked  power ;  it  is  not  an  interest ; 
it  is  something  per  se ;  it  is  not  like  anything  else.  It  is  an 
office  created  by  act  of  parliament,  and  in  order  to  see  what  the 
office  is  one  must  look  at  the  act  of  parliament  to  see  what  the 
intention  of  the  legislature  was.  This  act  was  framed  by  one 
of  the  most  eminent  real  property  lawyers  of  his  day,  and  one 
of  the  most  skillful  draftsmen  of  the  age,  and  therefore  one  must 
look  at  it  with  the  greatest  possible  respect ;  and  such  a  doubt 
as  this  having  arisen  upon  an  act  on  this  subject,  prepared  by  a 
man  so  skillful  as  Mr.  Brodie,  shows  what  difficulties  there  always 
must  be,  whether  it  be  in  a  general  code  or  in  a  code  on  a  par- 
ticular branch  of  the  law,  as  this  act  is,  in  foreseeing  all  the 
difficulties  that  will  arise,  and  a  j^rion  providing  for  the  infinite 
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yarietj  of  transactions  which  no  human  sagacity  can  foresee. 
This  is  an  office  created  by  act  of  parliament,  and  in  order 
to  arrive  at  a  conclusion  on  this  important  subject,  you  must 
see  what  the  position  of  affiiirs  was  and  what  was  the  object  of 
the  legislature  in  making  these  provisions. 

Those  who  are  old  enough  to  remember  the  period  when 
fines  and  recoveries  existed  —  and  there  is  some  advantage  even 
in  being  old  enough  for  that  —  would  know  that  no  effectual 
recovery  could  be  made  without  the  concurrence  of  the  free- 
holder.   Now  this  act  of  parliament  introduces  several  new 
things.    Before  this  act  —  and  it  was  a  very  common  thing  — 
when  parties  wanted  to  tie  up  property  as  long  as  they  could, 
a  settlor,  instead  of  giving  his  son  a  tenancy  for  life,  gave  a 
tenancy  for  ninety-nine  years  if  the  tenant  for  life  should  so 
long  live.    Therefore  an  estate  might  be  settled  to  A  for  ninety- 
nine  years,  if  he  should  so  long  live,  with  remainder  to  his  first 
and  other  sons  in  tail,  and  so  forth.    The  tenant  for  life  was 
not  in  that  case  a  consenting  party,  and  it  wasnot  necessary  for 
him  to  concur  in  the  recovery.     This  act  makes  both  a  tenant 
for  years  determinable  on  a  life,  and  a  tenant  for  life  a  protector, 
when  there  is  no  other  appointed.     It  *makes  the  tenant  [190 
for  life  in  the  ordinary  sense  protector,  but  it  adds  the  extraor* 
dinary  power  given  by  the  82d  section,  the  wisdom  of  which  I 
am  unable  to  see,  to  enable  a  settlor  to  take  the  power  of  bar- 
ring the  estate  out  of  the  control  of  tenant  for  life  and  his  son, 
and  put  the  control  in  the  hands  of  different  persons.    The  32d 
section  enacts  that  the  settlor  may  provide  and  appoint  any 
number  of  persons,  not  exceeding  three,  to  be  protector  of  the 
settlement,  and  it  provides  that  in  case  of  vacancies  in  the  office 
the  vacancies  may  be  supplied.    This  testator,  availing  himself 
of  this  power,  appointed  these  two  gentlemen  as  protector  of 
the  settlement.    If  this  is  to  be  regarded  as  a  mere  naked  power, 
then  I  say  the  case  oiAiwattrs  v.  Biri  (*)  applies,  and  the  office 
does  not  survive.    If  it  is  a  j)Ower  like  that  of  an  executor  at- 
tached to  the  office,  then  the  case  of  HoueU  v.  Barnes  (*)  applies, 
and  the  office  survives.     My  opinion  is,  it  is  neither  one  nor  the 
other,  and  that  neither  of  the  two  cases  regulates  the  decision  I 
ought  to  come  to.    What,  then,  is  it  ?    Now,  in  order  to  test 
it  you  must  look  at  the  consequences.     If  the  office  does  not 
survive,  this  testator,  having  appointed  two  persons  protector, 
it  is  clear  that  directly  the  office  of  protector  ceases  the  pro- 
tectorship falls  back  on  the  tenant  for  life.    In  this  case,  after 
the  death  of  Thomas,  the  testator's  son,  George  Bell,  became 
tenant  for  life  in  possession,  with  remainder  to  his  first  son  in 
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tail  male,  and  if  there  is  no  protector,  George  Bell,  as  tenant 
for  life,  is  the  protector.  Now  there  might  have  been  three 
persons  appointed,  and  if  Mr.  Pearson's  argument  is  right  the 
death  of  one  would  cause  a  total  cessation  of  the  protectorship, 
for  there  is  no  power  of  appointing  a  successor  under  this  will, 
and  therefore  the  death  of  any  one  of  the  three  would  have 
caused  a  cessation  of  the  office  of  protector,  and*  there  being  no 
other  protector,  it  would  at  once  fall  back  into  the  hands  of 
George  Bell,  the  tenant  for  life.  Is  it  more  consistent  with  the 
intention  of  the  testator  —  is  it  more  consistent  with  the  inten- 
tion of  the  legislature  —  that  the  office,  to  which  no  interest  is 
attached,  should  be  regarded  as  one  continuing  to  the  survivor  or 
survivors  ?  or  is  it  a  joint  office,  by  which  the  office  of  all  would 
come  to  an  end  as  soon  as  one  died,  and  the  control  would 
191]  fall  back  into  the  hands  of  the  tenant  for  life  ?  ♦There 
would  be  so  many  inconveniences  if  that  were  so,  that  I  cannot 
think  it  was  the  intention  of  the  legislature.  The  legislature 
having  armed  the  testator  or  settlor,  as  the  case  may  be,  with 
this  power,  it  would  be  very  inconsistent  that  directly  one  died 
the  power  should  go  into  the  very  hands  that  the  settlor  had 
shown  an  anxiety  that  it  should  not  go  into,  because  if  he  had 
wanted  his  own  son  appointed  protector,  why  appoint  a  pro- 
tector at  .all  ?  He  putB  on  the  grandson  the  necessity,  not  of 
appealing  to  his  own  father,  but  to  contend  with  an  arbitrary 
power  vested  in  the  hands  of  indifterent  persons,  who  would 
not  be  inclined  so  readily  as  the  father  might  be  to  bar  the  es- 
tate, which  the  testator  has  shown  an  anxiety  should  be  pre- 
served longer  than  if  the  protectorship  had  been  left  iu  the- 
hands  of  his  own  children  as  tenants  for  life.  Therefore,  in 
point  of  convenience,  it  seems  to  me  that  the  construction  is 
much  more  iu  favor  of  its  being  a  joint  tenancy,  that  is,  not  an 
office  during  the  continuance  of  the  joint  lives,  but  an  office 
continuing  while  the  persons  originally  named,  or  any  one  of  them, 
are  or  is  alive,  and  only  coming  to  an  end  when  all  are  dead. 

I  also  think  that  tliis  view  is  considerably  favored  by  the 
words  at  the  end  of  the  section,  **  Provided  further  nevertheless, 
that  the  person  who,  but  for  this  clause,  would  have  been  sole 
protector  of  the  settlement,  may  be  one  of  the  persons  to  be 
appointed  protector  under  this  clause  ^'  (it  was  not  so  in  this 
case),  "  if  the  settlor  Bhall  think  fit,  and  shall,  unless  otherwise 
directed  by  the  settlor,  act  as  sole  protector,  if  the  other  per- 
sons constituting  the  protector  shall  have  ceased  to  be  so  by  the 
death  or  relinquishment  of  the  office  by  deed ;"  "  if  the  other 
persons,"  not  the  other  person,  but  "  the  other  persons,"  show- 
ing, therefore,  that  if  the  tenant  for  life  be  one,  and  there  be 
two  other  persons,  he  is  not  to  become  protector  again  when 
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one  of  them  dies,  but  when  the  other  T>er8on8  so  appointed 
ceased  to  have  any  power  by  death.  I  think  that  shows  that 
if  two  be  associated  they  must  both  be  dead  before  it  falls  back 
on  the  tenant  for  life,  and  therefore,  on  that  ground,  it  seems 
to  me  that  every  rule  of  construction  is  in  favor  of  holding  that 
this  is  an  office  to  which  survivorship  is  attached.  It  is  quite 
true  (and  I  agree  with  all  that  Mr.  Pearson  said  on  the  subject) 
that  the  grant  of  a  mere  *office,  as  in  the  case  referred*  [192 
to  in  the  11th  Coke  (*),  Jones  v.  Beau  (*),  to  two  persons  does 
not  mean  that  the  office  is  to  survive  unless  so  granted.  I  have 
already  said  that  a  mere  naked  power  of  sale  to  several  persons 
is  an  authority  to  them  while  they  are  all  alive,  and  it  ceases 
when  one  dies ;  but  this  is  a  peculiar  office.  I  think  the  words, 
*'  to  the  person  or  the  survivor,"  were  not  inserted  because  it 
was  the  intention  of  the  legislature  that  it  was  to  be  an  office  to 
continue  while  any  one  was  alive.  I  think  every  rule  of  con- 
venience is  that  it  should  not  be  taken  out  of  the  hands  of  the 
persons  appointed  while  those  persons,  or  any  one  of  them,  con- 
tinue to  exist.  That  is  my  view  of  the  section.  I  have  given 
a  great  deal  of  consideration  to  it,  and  that  is  the  conclusion  to 
which  I  have  come.  X  do  not  think  the  analogy  between  a 
mere  naked  office  and  one  in  which  there  is  an  interest  would 
apply ;  but  you  must  look  at  the  intention  of  the  legislature 
and  the  various  views  taken,  and  upon  that  I  form  my  opinion. 
Perhaps  the  most  direct  analogy  is  the  case  of  testamentarv 
guardians.  If  a  man  appoint  two  person  guardians  of  his  child- 
ren, by  that,  he  says,  I  commit  the  care  of  my  children,  their 
fortune,  their  education,  and  everything  that  is  dear  tp  them, 
to  A  and  B,  but  he  does  not  necessarily  mean  to  give  it  to  A 
and  B  alone.  It  has  been  settled  by  the  case  of  Eyre  v.  Countess 
of  Shaftesbury  (^)  that  the  office  of  testamentary  guardian  does 
sj^rvive,  and  therefore,  although  a  man  appoints  his  wife  and 
two  friends  guardians  of  his  children,  the  survivor  of  the  three 
is  a  complete  guardian,  and  has  all  the  authority  which  the  three 
had  when  they  were  alive.  That  is  so  as  to  guardian  of  the 
person.  Therefore  I  take  it  the  case  of  a  guardian  is  the  near- 
est analogy  there  is.  Two  persons  being  appointed  guardians, 
the  survivor  becomes  guardian  of  the  person,  to  protect  every 
interest  attached  to  that  office.  I  do  not  see  any  interest  aris- 
ing to  prevent  the  survivor  of  two  persons  who  are  appointed 
protector  of  the  estate  from  being  the  protector  as  well  as  the 
two.    That  is,  therefore,  the  conclusion  at  which  I  arrive. 

There  is  one  other  point  I  ought  not  to  pass  over.  It  has  been 
'''urged  upon  me  that  if  there  is  any  doubt  about  it,  this  is  [193 
not  a  title  which  should  be  forced  upon  the  purchaser.  I  am  happy 
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to  find  thalv  quite  in  accordance  with  my  own  opinion,  that  notion 
about  doubtful  titles  not  being  forced  upon  purchasers  has  dis- 
appeared in  modern  decisions.    I  entirely  and  most  heartily  con- 
cur in  the  judgment  of  the  Lords  Justices  Selwyn  and  Qiffard, 
in  the  case  oi  Beioleyv.  Carter  (*),  in  which,  although  the  master 
of  the  rolls  thought  there  was  a  doubt  whether  a  sale  could  take 
place  under  the  leases  and  Sales  of  Settled  Estates  Act,  because 
the  consent  of  unborn  persons  could  not  be  obtained,  although 
the  master  of  the  rolls  thought  a  title  could  not  be  made,  and 
the  very  circumstance  of  his  thinking  so  created  a  doubt,  the 
lords  justices,  having  a  contrary  opinion,  would  not  allow  it  to 
be  the  ground  of  a  doubt,  because  it  was  the  duty  of  the  court 
to  remove  such  doubts.     That  has  been  followed  by  the  cases 
of  Bull  V.  Hutchens  (^)  and  Radford  v.  Willis  (').    I  think,  there- 
fore, it  may  be  considered  as  settled  that  where  doubtful  cases 
of  construction  arise,  whether  on  an  act  of  parliament  or  the 
words  of  afi  instrument  or  will,  it  is  the  duty  of  this  court  to 
remove  that  doubt  by  deciding  it ;  and  instead  of  feeling  a  doubt 
whether  other  judges  at  other  times  may  think  in  the  same  way 
with  them,  I  consider  it  is  the  duty  of  the  court  to  assume  that 
that  which  a  competent  tribunal  has  at  one  time  decided  will 
be  followed  at  future  tinges,  and  that  that  which  judges  of  the 
present  time  think  right  it  is  to  be  assumed  judges  of  equal 
competency  in  the  future  will  think  right  also.    This  is  a  pe- 
culiar case,  and  if  there  be  any  doubt  on  the  subject,  it  is  the 
duty  of  the  court  to  remove  it.    If  it  is  a  question  of  construc- 
tion on  an  act  of  parliament,  the  question  of  construction  mui^t 
be  decided  by  the  court,  and  when  a  doubt  is  raised  on  an  act 
of  parliament  the  court  removes  the  doubt  by  deciding  one  way 
or  the  other;  and  when  it  is  once  decided  it  cannot  be  taken  to 
be  a  doubtful  point  any  longer.    I  do  not  feel  any  doubt  on  this 
subject,  and  I  come  to  the  conclusion  that  the  office  is  one  wbie|i 
(lid  survive ;  the  consequence  of  which  is,  that  Mr.  Jordan  Clarke, 
as  surviving  protector  appointed,  was  the  protector  of  the  settle- 
ment; and  the  disentailing  deed  having  been  executed  by  the 
194]  tenant  in  *tail  with  his  concurrence,  there  is  an  effectual 
bar  of  the  estate  tail,  and  a  good  title  can  be  given  to  the  pur- 
chaser.   The  consequence  is,  I  must  overrule  the  demurrer. 

I  think  it  would  be  better  to  preface  the  decree  with  the 
words,  "  The  court  being  of  opinion  that  Jordan  Clarke,  having 
survived  the  other  protector,  J.  Varley,  was  the  protector  of 
the  settlement."  Then  it  follows  that  the  estate  tail  was  barred 
with  his  concurrence,  and  that  a  good  title  can  be  made.  I  say 
nothing  about  costs,  as  I  understand  they  have  been  provided 
for.    The  case  has  been  raised  in  a  most  proper  manner  by  de- 
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murrer  to  a  bill  of  three  pages.    The  demurrer,  therefore,  is 
simply  overruled. 

Solicitors  for  the  plaintiff:  Messrs.  Gregory ^  llowcUffes  ^  Rawle. 
Solicitors  for  the  defendant :  Messrs.  Hharpe  <f>  UlUihame. 


[Law  Reports,  15  Equity  Cases,  200.] 
V.CB.  Jan.  11, 1873. 

♦SOBEY  V.  SOBEY.  [200 

[1870  S.  285.] 

Practice — Ne  Exeat, 

Upon  evidence  that  a  defendant,  who  has  been  ordered  by  decree  in  an  ad- 
ministration suit  to  pay  into  court  on  or  before  a  certain  day  the  balance  ad- 
mitted by  his  answer  to  be  dae  from  him  to  the  estate,  is  about  to  leave  the 
country,  a  writ  of  ne  exeat  may  be  obtained  against  him  by  his  ca<lefendant8, 
the  executors,  although  the  day  to  which  the  time  for  ]iayment  was  extended 
has  not  arrived. 

This  was  a  motion  on  behalf  of  the  defendant,  W.  T.  Sobey, 
that  a  writ  of  ne  exeat  issued  against  him  on  the  14th  of  De- 
cember, 1872,  under  which  he  had  been  arrested  and  lodged  in 
Lancaster  jail,  mig^ht  be  discharged  with  costs  and  damages  to 
be  certified  and  paid  by  the  defendants  John  Sobey  and  Thomas 
Olver,  who  .had  applied  for  and  obtained  the  writ.  The  suit 
was  for  administration  of  the  estate  of  Thomas  Sobey,  the 
testator,  of  whom  the  defendants  John  Sobey  and  Thomas  01  ver 
were  executors.  By  the  decree  made  on  the  4th  of  December, 
1872,  it  was  ordered  that  the  defendant  W.  T.  Sobey,  who  had  been 
in  receipt  of  the  rents  of  testator's  real  estate  and  had  had  the 
control  of  portions  of  his  personal  estate,  should,  on  or  before 
the  1st  day  in  Hilary  Term,  1873,  pay  into  the  bank,  to  the 
credit  of  the  cause,  the  sum  of  £600  (admitted  by  his  answer 
to  be  the  balance  due  from  him  to  the  estate.)  On  the  14tli  of 
December,  1872,  the  defendants  John  Sobey  and  Thomas  Olver 
moved  ex  parte  for  a  writ  of  ne  exeat  against  W.  T.  Sobey,  and 
the  application  was  supported  by  the  affidavit  of  Mr.  Kingston, 
their  solicitor,  stating  that  Sobey,  who  was  a  solicitor,  after 
selling  his  furniture  and  property,  andgiving  a  power  of  attorney, 
was  seen  to  leave  Plymouth  station  on  the  12th  of  December, 
1872,  for  Liverpool.  *'  He  said  he  was  going  to  see  his  son  off 
for  America  :  he  would  not  say  that  he  was  not  going  himself." 
He  had  his  luggage  with  him,  and  informed  deponent  that  he 
had  with  him  in  his  portmanteau  his  books,  diaries,  and  papers 
relating  to  the  suit. 
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201]  *^^  support  of  the  application  Doners  Case  (')  was  cited 
us  an  aathority  that  in  matters  of  account,  where  money  was 
sworn  to  be  due,  one  defendant  might  obtain  the  writ  against 
a  co-defendant  without  filing  a  bill ;  and  Whitehouse  v.  Part- 
rulge  (*)  was  referred  to  upon  the  question  whether  the  writ 
might  be  granted  before  the  day  fixed  for  payment  when  the 
court  was  satisfied  that  the  party  was  going  abroad  to  evade 
payment. 

The  vice  chancellor  made  the  order  upon  the  usual  under- 
taking. The  defendant  "W".  T.  Sobey  now  moved  to  discharge 
the  order,  and,  in  support  of  the  motion,  had  filed  an  afiidavit 
stating  that  he  was  compelled,  through  a  severe  domestic  afflic- 
tion, to  break  up  his  establishment  at  Lostwithiel,  but  did  not 
sell  all  his  farniture  and  effects  in  so  doing,  but  the  most  bulky 
portion  only,  and  that  this  was  more  than  twelve  months  since ; 
that  the  plaintiff,  E.  G.  Sobey  (his  younger  brother^,  knew  where 
he  was  going  and  for  what  purpose,  had  his  address,  and  for- 
warded letters  to  him  at  Liverpool.  Keferring  to  the  meeting 
with  the  defendants'  solicitor  at  Plymouth  Station,  W.  T.  Sobey 
stated  that  he  did  not  say  he  was  going  to  see  his  son  off  to 
America,  but  that  he  was  going  to  see  nim  oft'  to  sea.  When 
asked  if  he  were  himself  going  abroad,  he  replied,  "  Certainly 
not,"  and  to  the  best  of  his  knowledge  and  belief  the  word 
America  was  not  mentioned ;  and  on  leaving  he  gave  Kingston 
his  Liverpool  address,  at  which  he  was  arrested  four  days  after- 
wards. He  also  stated  :  "  I  had  not  nor  have  the*  slighest  in- 
tention of  leaving  England  and  taking  up  my  permanent  abode 
anywhere  abroad,  nor  had  I  made  any  preparation  for  so  doing, 
and  I  left  my  correct  address  with  the  plaintiffs  and  the  solicitor 
of  my  co-defendants."  Evidence  was  given  in  opposition  to 
the  application,  confirming  and  amplifying  the  statements  upon 
which  the  writ  had  been  obtained.  Since  his  arrest  and  con- 
finement in  Lancaster  jail,  a  deed  giving  the  defendants  a  se- 
curity for  the  balance  due  from  him  had  been  forwarded  to  W. 
T.  Sobey  for  his  execution. 

Mr.  MkldiSj  Q.C.,  and  Mr.  Badnall^\n  support  of  the  motion  : 
First :  The  evidence  now  adduced  clearly  shows  that  the  defend- 
202]  *dant,  W.  T.  Sobey,  had  no  intention,  as  alleged,  of 
leaving  the  country  or  of  evading  the  order  of  the  court  for 
payment  of  the  money ;  and  in  any  case,  as  he  is  ready  to  exe- 
cute a  security  for  the  amount,  he  cannot  be  detained  in  custody 
any  longer.  Secondly :  Even  assuming  that  the  evidence  of  in- 
tention to  leave  the  country  was  sufficient,  the  writ  was  irregu- 
larly issued.  Until  the  day  fixed  for  payment  (the  11th  of 
January,  1873)  the  money  was  not  actually  due,  and  the  writ 
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of  ne  exeaty  which  is  in  the  nature  of  equitable  bail,  cart  only 
be  issued  on  an  equitable  debt  then  due  and  payable,  and  where 
if  it  was  at  law  bail  could  be  had,  and  this  rule  has  been  held 
to  apply  even  where  the  obligor,  upon  a  bond  payable  on  the 
Ist  of  January,  by  agreement  obtained  indulgence  until  the  1st 
of  July,  and  iu  the  last  week  in  June  declared  his  intention  of 
leaving  the  kingdom  to  evade  payment :  Dawson  v.  Dawson  (*) ; 
Whitehouse  v.  Partridge  (*) ;  Haffey  v.  Haffei/  {^. 

Mr.  Kay^  Q.  C,  and  Mr.  Bevir^  contra :  We  say  it  is  clear  that 
W.  T.  Sobey  intended  to  leave  the  country  to  evade  compliance 
with  the  order  of  the  court.  The  debt  to  the  estate  was  ad- 
mitted by  his  answer,  and  was  actually  due  from  him  before 
the  order  was  made  for  payment  of  the  amount  on  or  before 
the  11th  of  January,  1873.  The  mere  fact  that  time  was  given 
for  payment  by  way  of  indulgence  cannot  enable  the  defendant 
to  escape  from  the  terms  of  the  order.  "  If  the  court,  having 
granted  time  for  payment  of  money,  is  satisfied  before  the  time 
arrives  that  the  party  is  goinff  abroad  to  prevent  payment  of 
the  money,  it  will  undoubtedly  interpose :"  per  Lord  Eldon, 
Whitehouse  v.  Partridge  (*J.  In  the  cases  cited  the  cause  of  ac- 
tion had  not  arisen,  but  nere  the  debt  was  admitted  by  the  de- 
fendant's own  answer  to  be  then  due  and  owing,  and  the  effect 
of  the  decree  was  only  to  allow  time  for  payment,  so  that  the 
dicta  do  not  apply. 

Mr.  MldiSy  in  reply  :  Before  the  day  fixed  for  payment  the  exe- 
cutors could  not  have  *claimed  the  money,  and  therefore  [203 
were  not  entitled  to  apply  for  the  writ. 

Sir  James  Bacon,  V.C.  :  There  is  no  doubt  in  this  case,  either 
upon  the  law  or  the  facts.  The  decree  of  this  court  for  payment 
of  a  sum  of  money  is  equivalent  to  a  judgment  at  common  law, 
and  will  be  enforced,  if  necessary,  by  a  writ  of  ne  exeat  regno. 
The  case  of  Whitehouse  v.  Partridge  (*)  is  no  authority  against 
granting  the  writ,  but  rather  in  favor  of  it.  Lord  Eldon  there 
says :  "If  the  court,  having  granted  time  for  t)ayment  of  money, 
is  satisfied  before  the  time  arrives  that  the  party  is  going  abroad 
to  prevent  paymentof  the  money,  it  will  undoubtedly  interpose." 
In  the  case  referred  to  by  Lord  Eldon,  which  seems  to  have 
much  impressed  him,  as  he  frequently  refers  to  it,  the  creditor 
having  given  time  to  his  debtor  from  the  1st  of  January  to  the 
1st  of  July,  the  debtor  during  the  last  week  in  June  thought 
proper  to  attempt  to  leave  the  kingdom,  and  on  great  conside- 
mtion  the  court  decided  that  it  could  not  grant  the  writ.  But 
in  that  case  no  cause  of  action  had  arisen  until  the  time  fixed 
for  payment  had  expired,  and  the  debtor  could  not  have  been 

0  7Ves..l73.  O  14  Vol.,  261. 
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held  to  bail  at  common  law.  The  practice  at  common  law  was 
entirely  different,  for  formerly  the  plaintiff,  if  he  chose  to  issue 
the  writ,  could  hold  the  defendant  to  bail,  whether  there  was 
any  attempt  to  escape  or  not ;  and  now,  by  the  recent  act  for  the 
Abolition  of  Imprisonment  for  Debt  (32  &  83  Vict.  c.  62),  s.  6, 
it  is  provided,  that  where  the  plaintiff  in  any  action  —  in  which, 
if  brought  before  the  commencement  of  the  act,  defendant 
would  have  been  liable  to  arrest  —  proves  that  he  (plaintiff)  has 
good  cause  of  action  to  the  amount  of  £50,  and  that  there  is 
probable  cause  for  believing  that  defendant  is  about  to  quit 
England,  and  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his 
action,  the  judge  may  order  such  defendant  to  be  arrested  and 
imprisoned  for  a  period  not  exceeding  six  months,  unless  and 
until  he  has  sooner  given  the  prescribed  security."  Here  there 
was  an  order  of  the  court  for  payment  upon  the  admissions  of 
204]  the  defendant  contained  in  his  answer,  and  the  *extensiou 
of  time  for  payment  until  the  11th  of  January,  1873,  could  not 
alter  his  liability  to  pay,  or  do  away  with  the  effect  of  that 
which  was  in  the  nature  of  a  judgment  against  him  for  the 
amount.  The  only  remaining  question  is,  whether  the  court  is 
satisfied  that  the  defendant  intended  to  leave  the  country  for  the 

Eurpose  of  defeating  this  order.  Upon  the  evidence  [to  which 
is  honor  referred]  I  should  be  wrong  if  I  expressed  the  slight- 
est hesitation  or  doubt  as  to  the  intention  to  leave  the  country. 
That  being  so,  the  writ  was,  in  my  opiuion,  .properly  issued  ; 
and  the  other  defendants  had  a  right  to  prevent  W.,T.  Sobey 
from  leaving  the  country.  As,  however,  it  has  been  proposed 
that  he  shall  execute  a  security  for  payment  of  this  money,  he 
will  be  discharged  upon  executing  the  security. 

MnruTE  OF  Order  :  Upon  executing  the  assignment  and*andertaking  to  make 
an  affidavit  as  to  aU  deeds,  &c.,  in  liis  ppssession,  &c.,  relating  to  testator's  estate, 
and  to  deposit  the  same  with  his  agents,  let  defendant  W.  T.  Sobej  be  discharged 
from  custody.  Defendant  W.  T.  Sobey  to  pay  to  defendants  John  Sobey  and 
Thomas  Giver  their  costs  of  the  writ  of  ne  exeat  and  of  this  application. 

Solicitors:  Messrs.  Sofe,  Tanusr^  Turner;  Messrs.  Ooocky  King- 
don  ^  Cotton. 

[Law  Reports,.  15  Equity  Cases,  204.] 
V.C.B.,  Dec.  13, 14, 1872.    Jan.  14, 1873. 

Lee  v.  Sankey. 

[1871  L.  8.J 

Breach  of  Trust  —Solicitor  dealing  with.  Trust  Estate  —Payment  to  ^ne  Trustee — 

Diecharge, 

A  firm  of  solicitors  having  been  employed  by  the  trustees  of  a  will  to  receive 
the  proceeds  of  the  tesiator's  real  estate,  which  had  been  taken  by  a  raUway  com- 
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panT»  pud  over  the  money  to  one  of  Buch  tnuteee  without  the  receipt  or  authority 
of  the  other.  The  money  having  heen  lost  to  the  estate  by  the  insolyency  and 
death  of  the  trustee  to  whom  it  was  paid  x 

jBM,  that  the  receipt  of  one  trustee  only  (though  also  an  executor)  was  not  a 
sufficient  discharge  to  the  solicitors  for  the  money  which  they  liad  received  by 
the  authority  of  the  two,  and  that  they  were  personally  liable  to  make  good  the 
loss  which  had  resulted  to  the  trust  estate  from  such  improper  payment. 

• 

This  was  a  bill  bj  Grace  Lee  (since  deceased),  widow  and 
surviving  trustee  of  the  will  of  the  testator,  John  Lee,  and  by 
her  *chirdren  beneficially  interested  thereunder,  against  [205 
the  defendants,  a  firm  of  solicitors,  for  the  purpose  of  rendering 
t)iem  accountable  in  respect  of  the  trust  moneys  which  had 
come  to  their  hands  with  notice  of  the  trust,  and  had  been  lost 
by  the  insolvency  of  the  co-trustee,  to  whom  th^  fund  had  been 
handed  over  by  the  defendants. 

John  Lee,  by  his  will,  dated  the  19th  of  August,  1817,  c^ve 
all  his  real  and  personal  estate  to  his  wife,  Grace  Lee,  anil  his 
brother-in-law,  John  Ginder,  upon  trust  to  call  in  and  convert 
into  money  all  bis  personal  estate,  and  to  sell  and  dispose  of 
his  real  estates,  and  to  receive  the  moneys  arising  from  such 
sale,  and  give  efiectual  discharges  for  the  same,  and  stand  pos- 
sessed thereof,  upon  trust  to  permit  his  wife  to  receive  the 
income  during  his  life  or  widowhood,  with  a  direction  for  her 
thereout  to  maintain  his  children  during  their  minorities ;  and 
from  and  after  the  death  or  second  marriage  of  his  wife,  upon 
trust  for  all  bis  children  in  equal  shares,  ^ower  was  given  to 
the  trustees  to  appropriate,  without  prejudice  to  subsisting  trusts, 
all  or  a  competent  part  of  the  prospective  shares  of  the  children 
for  their  advancement;  and  the  testator  appointed  Sarah  Lee 
and  John  Ginder  executors  and  trustees  of  his  will.  John  Lee 
died  in  June,  1853,  leaving  his  widow  and  seven. children,  and 
his  will  was  proved  by  both  the  executors. 

In  April,  1859,  part  of  the  testator's  real  estate  was  sold  for 
£1425  to  the  Margate  Railway  Company  by  the  trustees,  who 
employed  the  defendants  as  their  joint  solicitors  in  the  matter 
of  the  sale,  and  otherwise  in  relation  to  the  aftuirs  of  the  testa- 
tor, and,  as  the  bill  alleged,  the  defendants  perused  and  were 
well  acquainted  with  the  contents  of  the  will  of  the  testator,  and 
with  the  rights  of  his  widow  and  children  thereunder.  The 
purchase  money,  which  amounted,  principal  and  interest,  to 
about  £1500,  was  received  by  the  defendants  under  the  autho- 
rity of  John  Ginder  and  Gracfi  Lee  as  trustees.  Out  of  the 
moneys  so  received,  £360  was  applied  in  the  purchase  of  a  free- 
hold property,  which  was  conveyed  to  John  Ginder  alone;  but 
after  his  death  a  conveyance  of  this  property  to  Grace  Lee 
from  John  Ginder's  heir-at-law  was  obtained  by  the  defendants. 
Another  sum  of  £200  was  paid  to  the  plaintiff  Emily  Curling, 
6  Eno.  Bep.1  102 
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206]  0°^  of  testator's  daughters,  as  an  ^advancement  on 
her  marriage,  in  pursuance  of^he  proviso  for  that  parpoee  con- 
tained in  testator's  will.  John  Ginder  died  on  the  30th  of 
August,  1866,  insolvent.  In  September,  1866,  Grace  Lee  ap- 
plied to  the  defendants  for  an  account  of  the  investments  of  the 
trust  estate,  and  the  defendants  furnished  her  with  an  account, 
from  which  it  appeared  that  various  sums,  amounting  to  about 
£800,  had  been  from  time  to  time,  between  April,  1861,  and 
January,  1865,  paid  to  John  Ginder,  the  trustees  being  debited 
with  the  moneys  as  having  been  paid  "  to  Mr.  Ginder."  This 
money  having  been  employed  by  John  Ginder  in  various  specik- 
lations,  and,  on  his  death  in  a  state  of  insolvency,  lost  to  the 
trust  estate,  the'  bill  was  filed  in  January,  1871,  by  Grace  Lee 
and  her  children,  for  the  purpose  of  compelling  the  defendants, 
Messrs.  Sankey,  to  make  good  the  loss  occasioned  by  paying 
over  the  money  to  John  Ginder  alone,  without,  as  it  was  alleged, 
the  authority  or  sanction  of  his  co-trustee,  the  plaintiff  Grace 
Lee. 

The  defendants,  by  their  answer,  admitted  their  employment 
as  solicitors  by  the  trustees,  and  the  receipt  of  the  moneys,  and 
stated  that,  so  far  as  they  had  anything  to  do  with  moneys  form- 
ing part  of  the  testator's  estate,  Grace  Lee  acted  entirely  upon 
the  advice  of  her  brother  John  Ginder,  ratified  his  acts,  and 
left  to  him  the  conduct  of  the  business ;  and  that  she  authorized 
the  defendants,  expressly  and  by  her  knowledge  of  and  acquies- 
cence in  what  was  being  done  (when  she  did  not  specially 
authorize  them  herself),  to  look  upon  and  act  upon  instructions 
from  him,  as  joint  instructions  from  her  and  him  together.  It 
appeared  that  £700  of  the  money  was  for  some  time  retained 
in  their  hands,  and  advanced  by  them  on  temporary  loans  to 
various  clients  pending  final  instructions  from  Grace  Lee  and 
John  Ginder  (to  whom  they  allowed  interest,  paying  it  to  John 
Ginder  by  the  joint  instructions  of  himself  and  Grace  Lee),  and 
until  an  eligible  permanent  investment  could  be  made.  The 
moneys,  when  paid  over  to  J.  Ginder,  were,  as  the  defendants 
alleged,  with  the  consent  and  acquiescence  of  Grace  Lee,  in- 
vested in  the  purchase  of  ships,  while  parts  remained  uninvested 
in  his  own  hands.  They  also  alleged  that  part  of  the  moneys 
received  by  Grace  Lee  as  income  consisted,  to  her  knowledge, 
207]  of  profits  resulting  from  such  purchases  *of  ships,  and 
moneys  paid  by  J.  Ginder  in  the  way  of  interest  on  moneys  so 
retained  in  his  hands.  They  also  alleged  that,  upon  the  death 
of  J.  Ginder^  Grace  Lee  had,  to  the  exclusion  of  his  other  cre- 
ditors, received  the  whole  of  his  personal  estate  in  satisfiiction 
of  her  claim.  The  Statute  of  Limitations  was  also  set  up  as  » 
bar  to  any  claim  by  the  plaintiffs. 
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In  answer  to  an  averment  in  the  amended  bill  that  Grace  Lee 
never  gave  any  instructions  as  to  the  jSTOO,  and  that  the  money 
was,  in  fact,  borrowed  by  the  defendants  with  full  knowledge 
of  the  trust,  and  used  by  them  in  their  business,  the  defendants 
denied  such  averment,  stating  that  it  was  entirely  owing  to  the 
instructions  of  John  Grinder  and  Grace  Lee,  given  by  her,  as 
already  stated,  that  no  permanent  investments  were  made  of  the 
money  in  the  names  of  the  trustees  or  either  of  them ;  and  that 
Grace  Lee  desired  that  as  much  interest  on  it  as  possible  should 
be  made.  In  her  affidavit,  Mrs.  Lee  denied  that  she  had,  ex- 
pressly or  by  acquiescence,  authorized  the  defendants  to  look  to 
instructions  from  John  Ginder  as  instructions  from  them  jointly. 
8he  stated  that  in  1861  John  Ginder  told  her  that  the  money 
was  in  the  hands  of  the  defendants,  and  that  they  would  pay 
interest  for  it  or  invest  it.  She  never  heard  anything  furthc»r 
about  the  investment  of  the  money,  either  from  Ginder  or  from 
the  defendants.  Ginder  from  time  to  time  paid  her  moneys, 
which  he  said  were  for  interest  in  the  hands  of  the  defendants. 
It  appeared  that  in  August,  1869,  she  went  to  Canterbury,  ac- 
companied by  her  son-in-la^w  Edwin  Curling,  and  saw  one  of 
the  defendants  at  his  office.  "  I  said  to  him, '  You  are  awaro 
that  Iknew  nothing  of  the  way  in  which  the  greater  part  of  this 
money  has  been  expended.'  He  replied  that  he  thought  I  was 
aware,  and  had  given  J.  Ginder  authority  to  receive  it.  I  said 
that  I  had  not  done  so,  and  that  I  thought  it  was  his  duty  to 
have  apprised  me  of  it I  called  his  attention  to  the  ac- 
count, and  said,  *  You  don't  begin  to  make  payments  to  my 
brother  till  May  6.  What  does  the  check  April  29  mean  ?  You 
did  not  pay  me  that  money.'  He  replied  that  he  supposed  it 
had  been  drawn  out  for  me.  I  said  it  was  not  by  my  authority. 
He  then  said,  *  Did  I  pay  you  the  two  checks  for  Emily  ?'  I  said, 
*  Yes,  you  gave  them  to  me ;  and  if  my  presence  was  required 
when  you  settled  that  business,  why  was  it  not  *when  [208 
you  paid  these  sums  to  my  brother?'  He  said,  *  I  know  you 
did  not  give  your  authority,  but  I  quite  supposed  you  knew  it 
was  being  done.'  "  The  account  given  by  Mrs.  Lee  of  this  in- 
terview was  confirmed  by  her  son-in-law,  who  was  present  at  it, 
and  her  account  of  a  subsequent  interview  to  the  same  effect 
was  also  confirmed  by  her  daughter,  Helena  Lee,  who  was  with 
her.  The  defendants,  by  their  affidavits,  denied  that  these  coii- 
versations  were  correctly  stated;  and. they  had  filed  a  concise 
statement,  with  interrogatories  for  the  examination  of  Grace 
Lee,  and  served  her  with  notice  for  her  cross-examination  upon . 
her  affidavit.  From  her  illness  at  the  time,  her  answer  and 
cross-examination  had  to  be  postponed ;  and  she  died  on  the 
29th  of  December,  1871,  without  having  answered  the  concise 
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statement,  or  having  been  cross-examined.    Edwin  Curling  and 
Helena  Lee  had  not  been  cross-examined. 

Mr.  EddiSy  Q.C.,  and  Mr.  H.  J.  M.  Williams^  for  the  plaint- 
iffs :  The  defendants,  who  were  solicitors  of  the  trust,  admit  the 
receipt  of  money  representing  the  proceeds  of  testator's  real 
estate,  and  having,  with  notice  and  full  knowledge  of  the  trust, 
permitted  one  of  the  trustees,  their  client,  to  commit  a  manifest 
breach  of  trust,  they  are  liable  to  the  cestuis  que  trust  for  the 
amount  lost.  Although  in  Maw  v.  Pearson.{^)  the  agent  of  a 
trustee  was  held  accountable  to  his  employer  only,  and  not  to 
the  cestuis  que  trust ;  if,  knowing  that  a  breach  of  trust  is  bein^ 
committed,  the  agent  interferes  and  assists  in  that  breach  of 
trust,  he  is  personally  answerable  as  a  participator  in  the  breach 
of  trust :  Attorney  General  v.  Corporation  of  Leicester  (*) ;  and 
where  solicitors  have  taken  upon  themselves  to  receive  the  trust 
moneys  and  intermeddle  with  the  performance  of  the  trust,  they 
become  liable  to  make  good  the  money  to  the  cestuis  que  trusty 
and  are  subject  to  the  same  responsibilities  as  trustees  :  Hardy 
V.  Culey  (') ;  Lewin  on  Trusts  (*).  Being  fixed  with  knowledge 
209]  of  the  trust,  and  notice  that  the  *moneys,  of  which  they 
constituted  themselves  borrowers,  were  trust  moneys,  they  were 
bound  not  to  part  with  them  for  purposes  inconsistent  with  the 
trust,  and  could  only  discharge  themselves  from  liability  by 
paying  such  moneys  into  the  proper  hands  pointed  out  by  the 
trust  deed,  upon  the  joint  receipt  or  joint  authority  of  the  two 
trustees. 

Mr.  Kay^  Q.C.,  and  Mr.  Horton  Smithy  for  the  defendants : 
Assuming  that  the  defendants,  by  borrowing  the  trust  moneys 
with  notice  of  the  trust,  became  in  any  sense  constructive  trus- 
tees, no  one  can  enforce  against  them  any  liability  greater  than 
that  which  they  undertook  when  they  received  the  trust  monej- — 
that  of  paying  back  the  money  with  interest  at  5  per  cent : 
Stroud  V.  Owyer  (*) ;  Ejc  parte  Watson  (•) ;  Vyse  v.  Foster  i^).  They 
have. fulfilled  their  contract  by  paying  back  the  money  with  in- 
terest, and  they  were  not  bound  to  know  the  state  of  the  assets, 
and  cannot  be  made  liable  for  any  misapplication  of  the  fund 
by  J.  Qinder,  whose  receipt,  as  one  of  the  trustees  and  executors, 
operated  as  a  complete  discharge  to  the  defendants  on  payment 
by  them  of  the  trust  moneys :  Charlton  v.  Earl  of  Durham  ("). 
But  in  any  case  the  claim  is  barred  by  delay  and  acquiescence, 
as,  independently  of  the  evidence  to  show  that  Grace  Lee  knew 
from  the  beginnmg  all  that  was  being  done  and  sanctioned  the 

0)  28  Beav.,  196.  (•)  28  Bear.,  180. 

(»)  7  Ibid.,  170.  (•)  2  V,  &  B ,  414. 

(•)  88  Beav.,  865.  (')  Law  Rep.,  8  Ch..  809. 

O  5th  Ed.,  p.  156.  O  Law  Rep.,  4  Ch.,  438. 
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investments,  she  took  no  step  to  dispute  it  from  1866,  when  she 
was  furnished  by  the  defendants  with  the  account,  until  1871 ; 
and  even  where  it  is  perfectly  clear  that  relief  would  originally 
have  been  given  upon  the  ground  of  constructive  trust,  it  is  re- 
fused to  the  party  who,  after  long  acquiescence,  comes  into  a 
court  of  equity  to  seek  that  relief:  Beckford  v.  Wade  (*) ;  Bell  v. 
Bell  (>) ;  Ex  parte  Hasell  (»). 

Mr.  EddiSy  in  reply :  CharlUm  v.  Earl  of  Durham  is  distin- 
guished, as  the  money  there  was  personal  estate,  and  paid  to 
the  defaulting  party  as  *executor  and  not  as  trustee ;  [210 
and  it  is  expressly  stated  by  Lord  Hatherly  (*),  "  There  are  good 
reasons  why  the  receipt  of  one  executor  should  suffice,  as  he 
may  be  called  upon  to  pay  debts,  and  this  rule  therefore  pre- 
vails until  you  can  fix  the  debtor  with  much  more  precise  notice 
than  we  have  here,  that  the  estate  has  been  all  administered." 
Here  the  money  was  the  proceeds  of  real  estate  devised  upon 
trusts,  of  which  defendants  were  fully  cognizant,  and  as  the 
money  has  been  misapplied  and  lo^t  by  the  conduct  of  the  one 
trustee  to  whom  alone  it  was  improperly  paid  over,  the  defend- 
ants are  in  the  position  of  constructive  trustees,  and  bound  to 
make  good  the  loss.  The  objection  of  delay  does  not  apply, 
and  in  any  case  cannot  prevail,  the  cestais  que  trust  being,  for 
the  most  part,  married  women  and  infants. 

Jan.  14.  Sir  James  Bacon^  V.C,  after  stating  the  case,  and 
referring  to  the  evidence,  continued :  It  is  not  disputed  that  the 
defendants  were  employed  by  and  acted  as  the  solicitors  of  the 
trustees  of  John  Lee's  will ;  that  in  their  characters  of  such  so- 
licitors they'received  into  their  hands  the  purchase  moneys ;  that 
they  applied  part  of  such  moneys  according  to  the  trusts  of  the 
will  with  which  they  were  necessarily  acquainted ;  that  other  part 
of  such  moneys  was  invested  by  them  in  temporary  securities, 
pending  final  instructions  from  the  trustees,  or  until  an  eligible 
permanent  investment  could  be  made  of  it.  It  does  not  appear 
that  any  such  investment  was  ever  made,  but  the  defendants 
allege  tnat  at  various  times  and  in  various  amounts  the  whole 
of  the  latter  sum  was  paid  by  the  defendants  to  John  Ginder 
alone,  without  any  further  communication  with  Grace  Lee. 
Now  the  money  having  been  placed  in  the  defendants'  hands  by 
the  two  trustees,  they  can  only  be  discharged  of  such  moneys  by 
the  joint  receipt  or  by  the  joint  authority  of  the  two  persons  who 
had  so  entrusted  the  defendants.  The  case  of  the  defendants 
is,  that  although  they  took  no  such  receipt,  they  acted  under  the 
authority  of  one  of  the  trustees  in  making  such  payments 

M  17  Vefl.,  87, 97.  (")  3  Y.  &  C.  Ex.,  617. 

(*)  Lloyd  &  G.  temp.  Plunk.,  44.  (*)  Law  Kep.,  4  Ch.,  439. 
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as  they  did   make  to  the  other  of  them.      la  their  answer 
211]  *(par.  8),  they  say  that  G.  Lee  left  to  her  brother  J.  Qinder, 
*^  the  conduct  of  the  basiness,  authorizing  us  to  look  upon  and 
act  upon  instructions  from  him  as  joint  mstructions  from  her 
and  'him  together."    Upon  this  matter  of  fact  there  is  a  direct 
conflict.    Not  only  did  G.  Lee  positively  deny  as  well  such  au- 
thority as  such  knowledge  of  J.  Ginder's  acts  as  the  defendants 
impute  to  her,  but  another  person  (E.  Curling)  present  at  an 
interview  in  the  mouth  of  August,  1869,  between  G.  Lee  and 
Uerbert  T.  San  key,  has  deposed  to  the  statement  addressed  to 
her  by  the  last  named  defendant,  '^  I  know  ypu  did  not  give 
your  authority,  but  Iquite  supposed  you  understood  it  was  heiug 
done."    The  defendants  in  their  evidence,  filed  several  months 
after  the  affidavit  I  have  last  referred  to,  do  not,  in  my  opinion, 
effectually  contra'dict  the  deposition  of  Edwin  Curling,  for  I 
cannot  adopt  the  general  statement  in  the  4th  paragraph  of 
their  affidavit  of  March,  1872,  where  the  defendant  H.  T.  San- 
key  denies  that  the  conversations  deposed  to  in  the  plaintiff^a 
affidavits  are  correctly  stated,  as  such  a  contradiction.    Weigh- 
ing  the  evidence  then  upon  this  matter  of  fact,  I  am  forced  to 
the  conclusion  that  the  defendants  have  failed  to  prove  that  any 
such  authority  as  they  allege  was  given  by  Grace  Lee  to  the 
defendants  for  making  such  payments  as  they  did  to  J.  Ginder. 
The  consequence  of  this  conclusion  is,  that  the  defendants 
are  still  liable  to  make  good  to  the  trust  estate  the  amount  of 
trust  moneys  which  they  received  by  the  authority  of  the  two 
trustees,  and  from  which  they  have  not  been  discharged  by  any 
act  or  authority  of  the  same  two  trustees.    It  is  well  established 
by  many  decisions,  that  a  mere  agent  of  trustees  is  answerable 
onl}'  to  his  principal  and  not  to  ccstuis  que  trust  in  respect  of 
trust  moneys  coming  to  his  hands  merely  in  his  character  of 
agent.    But  it  is  also  not  less  clearly  established  that  a  person 
who  receives  into  his  hands  trust  moneys,  and  who  deals  with 
them  in  a  manner  inconsistent  with  the  performance  of  trusts 
of  which  he  is  cognizant,  is  personally  liable  for  the  consequences 
which  may  ensue  upon  his  so  dealing.    And  upon  this  latter 
principle  I  think  the  liability  of  the  defendants  is  established  ; 
for  if  L  were  to  adopt  the  allegations  of  the  defendants,  that  G. 
Lee  had  authorized  them  to  act  under  the  instructions  of  J. 
212]  Ginder  (which  *I  cannot  do,  havine  regard  to  the  evi- 
dence I  have  mentioned),  such  alleged  authority  could  only  be 
taken  as  being  applicable  to  the  trusts  of  the  moneys  which  had 
been  deposited  with  them,  '^  until,"  as  the  defendants  themselves 
say, ''  an  eligible  permanent  investment  could  be  made  of  it." 
There  is  no  trace  of  any  such  investment  having  been  made  or 
even  proposed,  of  any  communication  on  that  subject  having 
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been  at  any  time  made  to  G.  Lee,  nor  any  explanation  of  the 
circumstances  under  which  the  various  payments  were  made 
to  J.  Ginder :  the  defendants  insisting  that  it  was  ^'  no  part  of 
their  duty  to  inquire  what  it  was  intended  to  do,  or  to  see  what 
was  done,  with  such  moneys."  It  was  at  least  their  duty,  as 
they  themselves  have  stated,  to  see  that  the  trust  funds  which 
they  had  received  went  back  into  the  hands  from  which  they 
had  received  it,  or  were  applied  by  the  express  direction  of  the 
persons  who,  as  they  say,  were  the  owners  of  such  money ;  and 
this,  it  is  clear,  they  have  omitted  to  do.  It  is  unnecessary  to 
advert  to  several  topics  of  defense  which  were  suggested.  The 
Statute  of  Limitations,  alluded  to  in  the  answer,  is  no  ground 
of  defense;  the  laches  imputed  to  Grace  Lee  cannot,  under  the 
circumstances,  be  sustained,  and  could  not  in  any  case  be 
alleged  against  the  present  plaintiffs ;  nor  is  there  any  reason 
for  the  suggestion  which  the  defendants  make,  that  the  moneys 
improperly  paid  to  J.  Ginder  were  invested  by  him  in  the  pur- 
chase of  ships,  which  after  his  death  were  sold  by  G.  Lee.  It 
was  insisted,  upon  the  authority  of  Charllon  v.  Earl  of  Durham  (^\ 
that  the  receipt  of  J:  Ginder  was  a  sufficient  discharge  to  the 
defendants  for  the  moneys  which  the  defendants  had  paid  to 
him.  No  formal  evidence  has  been  adduced  of  any  receipt  by 
J.  Ginder.  But,  assuming  that  this  might  be  supplied,  the 
decision  referred  to  cannot  govern  the  present  case.  The 
receipt  of  one  executor  was  in  that  case  held  to  be  sufficient, 
the  subject  to  which  it  related  beinc^  personal  estate.  The  late 
plaintiff,  G.  Lee,  and  J.  Ginder,-  although  they,  were  executors, 
were  also  trustees  and  acted  as  trustees,  and  in  no  other  capa- 
city. The  moneys  in  question  were  the  proceeds  of  real  estate 
of  which  they  were  trustees,  and  the  receipt  of  one  of  them 
alone  could  not  be  a  sufficient  discharge.  *I  mention  [213 
these  matters  only  because  they  were  more  or  less  altuded  to  in 
the  course  of  the  discussion,  and  not  because  they  have  any 
direct  bearing  upon  the  case  which  is  to  be  decided.  A  con- 
siderable loss  has  been  sustained ;  the  cause  of  that  loss  cannot 
be  imputed  to  the  late  plaintift'G.  Lee,  or  to  the  present  plaint- 
ifis.  It  must,  in  all  justice,  be  repaired,  and  that  can  only  be 
done  by  declaring  that  the  defendants  are  liable  to  make  good 
so  much  of  the  trust  funds  which  came  to  their  hands  as  have 
not  been  applied  according  to  the  trusts  of  the  will  of  John  Lee. 
And  for  this  purpose  the  account  prayed  for  by  the  bill  must  be 
directed,  and  the  defendants  must  be  ordered  to  pay  the  costs 
of  the  suit  up  to  the  present  time. 

Solicitors:  Mr. -4.  C.SpauU;  Messrs.  Kingsford  ^  Dorman^ 
agents  for  Messrs.  Smkej/j  Sm  ^  Flintj  Canterbury. 

O  Lftw  Bep.  4  Ch.,  488. 


816  EQUITY  CASES.  [L.  R. 


187<i  Wataon  v.  Cox.  V.C.B- 


[Law  Reports,  15  Equity  Casee,  210.] 
V.C.B.  Jan.  11, 1873. 

219]  *  Watson  V.  Cox. 

[1870  W.  57.  ] 

Practice^-'  Bemnding  Contract  after  Decree  for  Specific  Performance  —  Abacond' 

ing  Dtfendant. 

After  a  decree  for  specific  performance  of  a  contract  to  take  a  lease  of  a  honae, 
and  an  order  on, farther  consideration  for  payment  of  the  sums  certified  to  be 
due  from  him  (for  costs  and  damages),  defendant  haying  absconded  without  pay- 
ing the  amount,  the  court,  on  motion  by  plaintiff,  ordered  the  contract  to  be  re- 
scinded and  all  further  proceedings  in  the  suit  stayed,  except  as  to  the  recovery 
of  the  sums  already  ordered  to  be  paid. 

Motion  on  behalf  of  plaintiffs  that  an  agreement  dated  the 
5th  of  May,  1868  (of  which  specific  performance  had  been  de- 
creed), might  be  rescinded,  and  all  further  proceedings  in  the 
suit  stayed,  except  as  to  the  recovery  of  costs  already  ordered 
to  be  paid.  The  plaintiffs  had  agreed  to  grant  a  lease  of  a  house 
to  the  defendant,  and  filed  their  bill  for  specific  performance. 
On  the  22d  of  March,  1870,  a  decree  was  made  for  specific  per- 
formance, with  an  inquiry  as  to  title  and  damages.  On  the 
26th  of  March,  1871,  an  order  was  made  on  further  considera- 
220]  tion  that  defendant  *should  pay  the  sums  mentioned  iu 
the  certificate,  and  that  plaintiffs  should  execute  a  lease  to  de- 
fendant upon  payment  by  him  of  the  costs  when  taxed  and  the 
sums  mentioned  in  the  certificate.  The  defendant  had  ab- 
sconded without  paying  the  amount  ordered  to  be  paid  by  him, 
and  the  object  of  the  present  motion  was  to  get  ria  of  the  con- 
tract so  as  to  enable  plaintiffs  to  find  a  tenant  for  the  house. 

Mr.  6r.  W.  Lawrance^  in  support  Oi  the  application,  cited  Fo^ 
ligno  V.  Martin  (*) ;  Sweet  v.  Meredith  ('). 

Sir  James  Bacon,  V.C,  made  the  order. 
Solicitors :  Messrs.  Pa4clc  ^  Fcaron, 

0)  16  Reav.,  586.  04  Qiff.,  207. 


[Law  Reports,  15  Equity  Cases,  223.] 
C.J.B.,  Feb.  1,1878. 

223]  *Ex  parte  Harding.    In  re  Fairbrother. 

Bankruptcy — Reputed  Ownership  —  Order  and  Disposition — BiU  of  Sale  executed 
before,  but  registered  after,  the  filing  of  a  Petition  for  Liquidation  —  Possession 
of  Grantor  to  continue  till  Default  in  Payment  on  Demand  — Bankruptcy  Act, 
1869  (^  (ft  83  Vict  c.  71),  s.  15,  subs.  5. 

A  bill  of  sale  was  executed  on  the  0th  of  January,  1872.  On  the  28d  of  Janu- 
ary the  grrantor  filed  a  petition  for  liquidation.  On  the  SOtli  of  January  Uie  bill 
of  sale  was  registered,  and  on  the  12th  of  Aebrnary  the  trustee  under  the  liqui- 
dation took  possession  of  the  property.  The  bill  of  sale  provided  that  the  grantor 
should  continue  in  possession  of  the  property  until  default  in  payment  upon  da- 
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inand  of  what  should  he  due  to  the  ffrantee.  The  grantor  remained  in  x>088e88ion 
of  the  property  until  the  12th  of  Feoruary,  no  demand  for  payment  or  poesemion 
having  been  made  by  the  grantee.  On  that  day  the  grantee  authoriased  an  agent 
to  take  pofisession,  hut  no  possession  was  taken  by  him : 

Held  (reversing  a  decision  of  the  County  Court  judee  at  Manchester),  that  the 
trustee  was  entitled  to  the  property  as  against  the  bill  of  sale  holder. 

Qoods  comprised  in  a  hill  of  sale,  which  entitles  the  holder  to  take  possession 
upon  default  in  payment  after  demand,  remain,  notwithstanding  the  registratiofl 
of  the  bill  of  sale,  until  demand  is  made  in  the  reputed  ownership  of  the  grantor. 

Observations  upon  Ashton  v.  Blackshaio  Q),  and  Me  parte  Homan  (*). 

This  was  an  appeal  from  a  decision  of  the  judge  of  the  County 
Court  at  Manchester.  *0n  the  9th  of  January,  1872,  an  [224 
indenture  was  executed  between  Christopher  Fairbrother,  a 
beerhouse  keeper,  of  the  one  part,  and  his  brother  James  Fair- 
brother  of  the  other  part.  This  deed  contained  recitals  that 
James  Fairbrother  had,  on  the  2d  of  January,  1872,  advanced 
to  Christopher  £20,  f^nd  had  at  the  same  time,  at  his  request, 
entered  into  a  written  guarantee  with  John  Shipley  to  secure  the 
payment  of  £38  due  to  him  by  Christopher,  and  that  Christopher 
at  the  time  of  such  advance  agreed  with  James  to  secure  the 
payment  of  the  £20  and  the  £38  in  manner  thereinafter  appear- 
ing ;  and  it  was  witnessed  that,  in  pursuance  of  the  agreement, 
and  in  consideration  of  the  advance  of  the  £20,  and  of  the  guar- 
antee having  been  given^  Christopher  covenanted  with  James 
that  he,  his  heirs,  executors,  or  administrators,  would  on  de- 
mand pay  to  James,  his  heirs,  executors,  administrators,  and 
assigns  the  sum  of  £20,  with  interest  thereon  at  5  per  cent  per 
annum,  and  also  would  on  demand  pay  to  James,  his  heirs, 
executors,  administrators  and  assigns,  any  sum  or  sums  of  mo- 
ney which  he,  his  heirs,  executors,  or  administrators,  might  pay 
in  respect  of  the  guarantee,  with  interest  at  the  rate  aforesaid : 
And  it  was  thereby  also  witnessed  that  in  consideration  of  the 
premises  Christopner  granted  and  assigned  unto  James,  his 
executors,  administrators,  and  assigns,  afi  and  every  the  house- 
l\old  goods  and  furniture,  stock  in  trade,  plate  and  plated  arti- 
cles, household  linen,  books,  china  and  other  household  effects 
whatsoever,  horses,  carts,  saddles,  harness,  and  other  accoutre- 
ments, and  other  goods,  chattels  and  effects,  then  being  or  which 
thereafter  should  be  in  or  about  the  dwelling  house  occupied  by 
Christopher,  and  his  place  of  business,  to  have,  hold,  receive,  take 
and  enjoy  the  said  several  premises  thereby  assigned  to  James, 
his  executors,  administrators,  and  assigns,  absolutely.  The  deed 
contained  a  proviso  for  reassignment  in  case  Christopher,  his 
heirs,  executors,  or  administrators,  should  on  demand  thereof 
made  in  writing  by  James,  his  heirs,  executors,  administrators, 
or  assigns,  pay  the  £20,  and  also  all  such  sums  as  might  have 
been  paid  under  the  guarantee,  together  with  interest  thereon 

O  Law  Rep.,  9  Eq.,  510.  O  ^^  '^V*  ^^  ^»>  ^^^ 
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respectively.  And  it  was  thereby  agreed  and  declared  that  after 
default  should  have  been  made  by  Christopher,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  in  payment  of  the  <£20  and 
225]  other  *moneys  contrary  to  the  tenor  of  the  proviso,  it 
should  be  lawful  for  James,  his  heirs,  executors,  administrators, 
*or  assigns,  to  seize  and  take  possession  of  anv  household  goods, 
furniture,  stock  in  trade,  and  other  goods,  chattels,  and  effects, 
which  should  or  might  from  time  to  time  be  substituted  in  lien 
of  the  said  household  goods  and  furniture,  stock  in  trade,  goods, 
chattels,  and  effects,  or  which  should  for  the  time  being  be 
found  on  the  premises,  and  to  sell  the  same,  and  out  of  the 
moneys  arising  from  the  sale  to  pay  what  should  be  due  on  the 
security :  And  it  was  thereby  declared  that  until  default  should 
be  made  in  payment  of  the  £20  and  other  moneys  (if  any)  and 
interest  contrary  to  the  tenor  of  the  proviso  thereinbefore  con- 
tained, or  until  default  should  be  made  in  payment  of  the  in- 
terest, it  should  be  lawful  for  Christopher,  his  heirs,  executors, 
or  administrators,  to  hold,  use,  and  possess  the  premises  thereby 
assigned  without  any  hindrance  or  disturbance  of  or  by  James, 
his  executors,  administrators,  or  assigns. 

On  the  23d  of  January,  1872,  Christopher  filed  a  petition  for 
liquidation  by  arrangement,  and  on  the  12th  of  February,  1872, 
E.  B.  Harding  was  appointed  trustee  of  his  property.  On  the 
30th  of  January  the  indenture  of  the  9th  oi  January  was  re- 
gistered under  the  Bills  of  Sale  Act.  On  the  12th  of  February 
the  trustee  took  possession  of  the  goods  and  chattels  comprised 
in  the  indenture,  and  on  the  same  day  James  authorized  one 
Thomas  Wilde  to  take  possession  of  them  under  the  bill  of  sale. 
No  demand  for  payment  was  ever  made  by  James  upon  Chris- 
topher, and  there  was  no  attempt  to  take  possession  of  the  pr^- 
perty.  On  the  23d  of  February  the  trustee  sold  the  goods  by 
public  auction.  James  applied  to  the  trustee  for  payment  of 
£59  75.  9d,  which  Was  the  amount  due  to  him  under  the  inden- 
ture. The  trustee  refused  to  pay,  and  an  application  was  made 
to  the  judge  for  an  order  for  payment  The  judge  considered 
himself  bound  to  hold,  upon  the  authority  of  Ashion  v.  Black- 
sham  {*)  and  Ex  parte  Homan  (*),  that  the  goods  were  not,  wheii 
the  petition  for  liquidation  was  filed,  in  the  order  or  disposition 
of  Christopher  as  reputed  owner  with  the  consent  of  the  true 
owner,  and  therefore  ordered  the  £59  75. 9(/.  to  be  paid  to  James. 
The  trustee  appealed. 

226J  *Mr.  WinsloWy  for  the  appellant:  The  County  Court 
judge  decided  against  the  trustee  because  he  thought  that  Ex 
parte  Homan  (*)  was  an  adoption  of  the  dictum  of  v  ice  Chan- 
cellor Malins  in  Ashion  v.  Blacksliaw  ('),  that  the  order  and  dis- 

0)  Law  Rqp.,  9  £q.,  510.  O  Law  Rep.,  13  Eq.,  598. 


7oL  XV.]  EQUITY  CASES.  819 

C.J.B.  £x  parte  Hardingf.    In  re  Fairbrother.  1873 

position  clause  of  the  Bankruptcy  Act  does  not  apply  to  the 
case  of  a  registered  bill  of  sale.  That  this  is  not  the  law  is 
shown  by  a  series  of  authorities.  In  Freshney  v.  Oarrick  (*)  it 
was  held  that  a  provision  in  a  bill  of  sale  that  the  grantor  should 
hold  the  goods  until  default  in  payment,  was  the  best  evidence 
that  he  was  in  possession  with  the  consent  of  the  true  owner. 
In  this  case  the  bill  of  sale  was  registered.  So,  too,  in  Reynolds 
V.  HaU  (*)  and  in  Badger  v.  Shaw  (*),  it  was  held  that  the  reris- 
tration  of  a  bill  of  sale  does  not  prevent  the  goods  compriseain 
it  from  being  in  the  order  and  disposition  of  the  grantor  as  re- 
puted owner.  Stansfeld  v.  Cubitl  (*)  and  Spackman  v.  MiUer  (*) 
are  to  the  same  effect  The  dictum  of  Vice  Chancellor  Malins 
in  Ashlon  v.  JBlackshaio  is  clearly  inconsistent  with  the  settled 
law,  and  it  was  not  necessary  to  his  decision  in  that  case,  for 
there  the  bill  of  sale  was  held  void  as  against  assignees  in  bank- 
ruptcy, because  it  was  not  registered.  As  to  Ex  parte  Homan, 
the  facts  were  very  difierent  from  those  of  the  present  ca*e.  The 
bill  of  sale  holder  had  a  right  to  take  possession  afler  the  com- 
mission of  an  act  of  bankruptcy  of  which  he  had  no  notice.  He 
would  have  no  notice  of  the  filing  of  a  petition  for  liquidation 
for  some  daya  afterwards.  In  the  present  case  nothing  what- 
ever was  done  by  the  respondent  till  after  the  trustee  was  ap- 
pointed. In  the  unreported  case  of  Ex  parte  Brown,  mentioned 
in  Robson's  Law  of  Bankruptcy  (*),  it  was  held  that  the  regis- 
tration of  a  bill  of  sale  did  not  prevent  the  application  of  the 
reputed  ownership  clause.  The  law  is,  therefore,  clearly  in 
favor  of  the  appellant.  The  goods  were  in  the  order  or  dis- 
position of  the  liquidating  debtor  as  reputed  owner  with  the 
consent  of  the  true  owner  at  the  time  when  the  petition  for 
liquidation  was  filed,  and  the  trustee  is  therefore  entitled  to 
them. 

*Mr.  Finlay  Knighty  for  the  bill  of  sale  holder :  It  must  [227 
be  admitted  that  the  observations  of  Vice  Chancellor  Malins  are 
somewhat  at  variance  with  the  common  law  cases.  But  what 
his  honor  is  reported  to  have  said  Q  as  to  Stansfield  v.  Cubiit  (*) 
is  consistent  with  MartindaU  v.  Booth  ('),  where  it  was  held  that 
the  sheriff  could  not  seize  goods  though  the  debtor  who  had  as- 
signed them  continued  in  possession  of  them.  There  is  nothing 
in  the  report  of  Ex  parte  Iloman  (•^  to  show  that  the  bill  of  sale 
holder,  when  he  took  possession,  had  no  notice  of  the  petition 
for  liquidation.  In  that  case  your  honor  distinctly  referred  to 
Ashtcn  V.  Blacksliaw  (")  with  approval.    The  dates  in  the  present 

(')  1  H.  ft  N..  653.  (•)  2d  Ed.,  p.  419. 

O  4  Ibid.,  519.  C)  Law  Rep.,  9  Eq.,  517. 

(")  2  £.  &  E.,  472.  O  8  B.  &  Ad.,  498. 

(•)  2  De  G.  &  J.,  222.  (•)  Law  Rep.,  12  Eq.,  598. 

(•)  12  C.  B.  (N.  S.),  659.  (»•)  Ibid.,  9  Eq.,  510. 
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case  are  verv  similar  to  those*  in  Sx  parte  Homan.  It  is  very  ma- 
terial to  looK  at  the  dates.  Some  interval  must  always  elapse 
between  demand  and  possession.  At  law  it  has  been  held  that 
a  demand  mast  be  reasonable ;  time  must  be  given  to  the  debtor 
to  find  the  money.  A  great  part  of  the  property  was  furniture, 
and  to  that  the  doctrine  of  reputed  ownership  does  not  apply  : 
Be  Hawkins  (*). 

Sir  Jambs  Bacon,  C.  J. :  This  appeal  raises  a  question  with 
regard  to  Ashlon  v.  Blackshaw  and  JSx  parte  Homan.  I  think 
that  the  decisions  in  both  those  cases  have  been  strangely  mis- 
taken. The  decision  of  Vice  Chancellor  Malins  in  Ashton  v. 
Blackshaio  is  clearly  in  accordance  with  well  established  law. 
My  decision  in  JSx  parte  Homan  has  been  misunderstood.  There 
is  probably  an  error  in  the  report,  but  if  I  said  what  is  there 
attributed  to  me  as  to  the  effect  of  the  decision  in  Ashton  v. 
Blackshaw^  I  should  desire  to  recall  it.  But  my  decision  in  Ex 
parte  Homan  was  clearly  in  accordance  with  the  law  as  long  es- 
tablished. The  main  argument  in  that  case  was  that  the  exe- 
cution of  the  bill  of  sale  was  in  itself  an  act  of  bankruptcy,  and 
my  decision  turned  upon  that  point.  It  appears  from  the  re- 
port (*)  that  the  bill  of  sale  was  executed  on  the  7th  of  July,  and 
that  on  the  same  day,  but  afterwards,  the  debtor  filed  a  petition 
228]  *for  liquidation.  On  the  8th  of  July  a  demand  for  pay- 
ment of  the  money  was  made  in  accordance  with  the  terms  of 
the  bill  of  sale,  and,  default.in  payment  being  made,  possession 
was  taken  on  the  same  day.  The  bill  of  sale  was  registered  on 
the  19th  of  July,  and  the  goods  were  sold  on  the  18th  and  19th 
of  July.  The  debtor  was  adjudicated  a  bankrupt  on  the  26th  of 
July,  the  adjudication  being  founded  upon  the  iailure  to  comply 
with  the  requirements  of  a  debtor's  summons  which  had  been 
served  on  the  2d  of  July.  There  was  no  suggestion  that  the 
creditor,  when  he  took  possession,  knew  of  any  act  of  bank- 
ruptcy. From  the  time  that  possession  was  taken  all  question 
of  order  or  disposition  was  at  an  end.  The  sale  took  place  be- 
fore the  adjudication  of  bankruptcy,  and  the  transaction  was 
thus  completed.  The  only  act  of  bankruptcy  upon  which  the 
adjudication  was  made  was  the  failure  to  obey  the  debtor's  sum- 
mons. The  case  was,  therefore,  one  of  a  valid  bill  of^  sale  duly 
registered  and  acted  upon,  and  the  creditor's  title  perfected  by- 
taking  possession  and  sale  before  adjudication  of  bankruptcy 
or  notice  to  the  creditor  that  any  act  of  bankruptcy  had  been 
committed.  That  was  the  ground  of  my  decision  in  that  case, 
and  it  is  clear,  from  the  subsequent  case  of  JSr  parte  Braionj 
mentioned  in  Mr.  Bobson's  book,  that  I  had  no  intention  of  de- 
ciding that  the  registration  of  a  bill  of  sale  prevents  the  opera- 

0)  20  W.  R.,  110.  O  Law  Rep.,  12  Eq.,  601. 
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tion  of  the  reputed  ownership  clause.  There  is  nothing  in  the 
decision  of  Vice  Chancellor  Malins  in  Ashton  v.  Blackshaw  (*) 
inconsistent  with  this.  In  the  present  case  the  goods  were  in 
the  possession  of  the  debtor  as  reputed  owner  at  the  commence- 
ment of  the  liquidation  with  the  consent  of  the  true  owner,  and 
the  title  of  the  trustee  must,  therefore,  prevail.  The  order  of 
the  County  Court  judge  will  be  discharged,  and  the  trustee 
nmst  have  his  costs  in  the  court  below. 

Solicitors  for  the  appellant:  Messrs.  Phelps  ^  Sidgwicky  agents 
for  Messrs.  Sak^  Shiprman  ^  Sedclorij  Manchester. 

Solicitors  for  the  respondent:  Messrs.  Cowdelly  Grundy ^  ^ 
BrownCy  agents  for  Messrs.  2hy  ^  Broadbentj  Ashion-under-Lyne. 


[Law  Reports,  15  Equity  Cases,  239.] 
V.C.M.  Jan.  28, 1873. 

♦McKewan  V.  Sanderson.  [229 

[1873  M.  198.] 

Plea  —  FrandiUent  Preference  —  Avermejits. 

A  plea  tliat  tlie  plaintiffs  claim  is  founded  on  a  contract  giving  the  plaintiff  a 
fraudulent  preference  over  other  creditors  of  a  debtor  in  liquidation,  must  aver 
that  proceedings  in  the  liquidation  had  commenced  or  were  imminent  when  the 
contract  was  entered  into. 

Plea.  The  plaintiff  sued  as  the  registered  public  officer  of  the 
London  and  County  Banking  Company.  The  allegations  of 
the  bill  were  to  the  following  effect :  In  May,  1864,  James 
Sanderson,  the  brother  of  the  defendant,  opened  an  account 
with  the  Ilolborn  branch  of  the  plaintiff's  bank,  and  in  the 
usual  course  of  business  the  bank  discounted  bills  for  him.  At 
the  end  of  August  and  the  beginning  of  September,  1870,  James 
Sanderson  was  indebted  to  the  bank  to  the  amount  of  £6800, 
against  which  sum  the  bank  held  acceptances  which  they  had 
discounted  for  him.  He  was  then  in  difficulties,  and  proposed 
to  make  some  arrangement  with  his  creditors  for  liquidation, 
and  desired  that  the  bank  should  not  prove  or  put  forward  their 
claim  against  him,  or  come  into  competition  with  his  other 
creditors,  or  make  him  a  bankrupt,  and  that  they  should  not, 
by  pressing  the  other  drawers  or  acceptors,  diminish  the  amount 
which  might  be  recovered  from  them.  The  defendant  was  in 
some  way  interested  in  carryino^  out  the  arrangements  with 
James  Sanderson's  creditors,  and  in  keeping  him  out  of  bank- 
ruptcy and  diminishing  the  claims  on  his  estate,  and  he,  in  fact, 
subsequently  paid  the  composition  which  the  creditors  agreed 

0)  Law  Kep.,  9  Eq.,  510. 
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'  to  accept  in  discharge  of  their  debts.  In  September,  1870,  an 
arrangement  was  come  to  by  which  the  bans  were  to  forbear 
pressing  James  Sanderson,  and  the  defendant  was  to  guarantee 
that  the  bank  should  not  lose  more  than  £2000  on  the  account. 
230]  ^^^^  arrangement  was  embodied  in  a  *letter  addressed  to 
tbe  trustees  of  the  bank  and  signed  by  the  defendant.  The 
letter  was  as  follows : 

"7th  Sept,  1870. 
'*  Gentlemen,  Referring  to  the  statement  showing  a  list  of 
acceptances  to  the  drafts  of  Mr.  James  Sanderson  mnd  accept- 
ances of  Mr.  James  Sanderson  to  various  drafts,  amounting  in 
the  aggregate  to  the  sum  of  X7218  Is.  4d.y  under  discount  with 
your  bank,  and  the  various  good  considerations,  I  hereby  guar- 
antee the  bank  that  the  ultimate  loss  to  the  bank  in  respect  of 
the  said  acceptances  and  drafts  shall  not  amount  to  more  than 
the  sum  of  £2000.  And  I  hereby  undertake  to  pay  to  the  said 
bank,  within  nine  months  from  this  date,  such  sum  as  shall  bo 
found  to  be  then  due  to  the  bank  in  respect  of  acceptances  aiul 
drafts  beyond  the  losp  above  mentioned,  viz.,  £2000;  and  I 
further  undertake  to  sign  such  further  or  other  guarantee  em- 
bodying the  terms  of  this  guarantee  and  arrangement  to  be 
settled  and  approved  by  our  respective  solicitora. 

"  Yours  obediently,  George  Sanderson. 
"Witness,  A.  II.  Miller,  6,  Old  Jewry,  E.  C." 

In  consideration  of  the  guarantee  the  bank  forbore  to  take 
proceedings  in  bankruptcy  against  James  Sanderson,  or  to  prove 
against  his  estate,  and  his  affairs  were  liquidated  by  arrange- 
ment with  and  for  the  benefit  of  his  creditors.  The  defendant 
proved  against  the  estate  for  £1149  18^.  llrf.  He  rave  no  fur- 
ther guarantee.  Certain  dealings  then  took  place  oetween  the 
parties  by  which  the  liability  on  the  bills  had  become  reduced 
to  £5175  155.  Id.j  and  certain  letters  were  set  forth  in  the  bill 
in  which  the  defendant  had  authorized  such  dealings,  as  well  as 
some  correspondence  in  which  the  bank  endeavored  to  obtain 
some  settlement  of  the  remaining  liability.  The  bill  then  stated 
that  the  defendant  alleged  some  injudicious  dealings  with  the 
bills,  and  that  the  investigation  of  the  truth  of  his  allegations 
would  involve  a  separate  investigation  of  the  facts  regarding 
each  bill,  and  such  questions  could  not  be  conveniently  decided 
231]  ftt  common  law,  and  that  the  facts  regarding  *them  were 
complicated  and  could  not  be  dealt  with  except  oy  the  court. 
The  prayer  was  for  a  declaration  to  the  effect  that  the  defendant 
was  liable  to  pay  the  sura  of  £6,896  3-9.  4d,  deducting  £2,000; 
and  for  consequential  belief.  The  defendant  pleaded  to  tbe 
whole  bill.  The  plea  contained  the  following  averments;  James 
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Sanderson  was  at  the.  date  of  the  guarantee  in  embarrassed  eir- 
cumstancesy  and  had  a  large  number  of  creditors,  by  whom  he 
was  threatened  with  proceedings  in  bankruptcy,  and  in  order 
to  avoid  such  proceedings  it  was  proposed  or  contemplated  by 
James  Sanderson  that  a  petition  for  liquidation  under  the  Bank- 
ruptcy Act  should  be  presented  and  a  special  resolution  of  his 
creditors  passed,  whereby,  or  by  virtue  whereof,  he  mi^ht  be 
released  from  his  debts  without  being  adjudicated  bankrupt; 
the  proposed  arrangement  for  creditors  required  for  its  validity 
the  concurrence  in  its  favor  of  a  certain  majority  in  number 
and  value  of  the  creditors  of  James  Sanderson,  and  such  majo- 
rity in  number  and  value  could  not  have  been  obtained  in  face 
of  the  opposition  of  the  bank;  and  the  bank  threatened  and 
intended  to  oppose  the  arrangement  proposed  by  James  Sand- 
erson for  the  liquidation  of  his  debts,  and  in  order  to  set  rid 
of  the  opposition  of  the  bank  as  a  creditor  of  James  Sanoerson, 
lie  entered  into  the  agreement  set  forth  in  the  bill.  James 
Sanderson  had  many  creditors  besides  the  bank,  to  whom  the 
arrangement  between  the  bank  and  the  defendant  was  hot  made 
known  before  or  at  the  time  of  its  being  entered  into,  and  the 
arrangement  was  made  without  their  knowledge  or  consent. 
The  bank,  in  consideration  of  the  agreement,  withdrew  or  with- 
held opposition.  The  plaintift*  as  public  officer  of  the  bank,  in 
October,  1871,  commenced  an  action  at  law  against  the  defend- 
ant to  recover  the  amount  alleged  to  be  due  to  the  bank  under 
or  by  virtue  of  the  guarantee,  and  had  by  the  declaration  claimed, 
by  virtue  of  the  guarantee,  £3,000.  The  defendant  appeared, 
and  pleaded  to  the  action  that  the  agreement  in  the  declaration, 
which  was  the  same  as  that  in  the  bill,  was  made  between  the 
bank  and  the  defendant  without  the  knowledge  and  consent  of 
the  creditors  of  James  Sanderson,  who  were  to  be  bound  and 
atfocted  by  the  ♦proceedings  in  the  Bankruptcy  Court,  and  [232 
for  the  purpose  of  giving  the  bank  a  fraudulent  preference  over 
other  creditors  of  James  Sanderson  contrary  to  the  form  of  the 
statute  in  such  case  made.  The  plea  was  heard  on  demurrer 
on  the  allegation  that  it  was  bad  in  substance.  A  judgment 
was  given  against  the  plaintiffs  demurrer  and  in  favor  of  the 
defendant  on  the  plea.  The  plea  to  the  bill  then  pleaded,  that 
under  the  circumstances  the  agreement  was  one  made  between 
the  bank  and  the  defendant  without  the  knowledge  or  consent 
of  the  creditors  of  James  Sanderson,  who  were  to  be  bound  and 
affected  by  the  proceedings  in  the  Bankruptcy  Court,  and  a 
fraudulent  preference  over  other  creditors  of  James  Sanderson. 
Mr.  GlassCj  Q.C.,  Mr.  Cotirell^  and  Mr.  2?.  Vaughan  Williams 
(of  the  Common  Law  Bar),  in  support  of  the  plea :  The  only 
equity  alleged  by  the  bill  is,  that  the  matter  is  too  complicated 
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for  a  Court  of  Common  Law.  But  the  plaintiff  in  fact  only 
comes  to  this  court  because  he  has  tried  and  failed  at  law.  The 
ease,  as  appearing  from  the  bill  and  the  plea,  results  in  the  bank 
being  paid  in  full,  deducting  the  je2,000,  and  not  coming  in  to 
vote  as  to  whether  a  composition  should  be  accepted.  It  is  in 
effect  buying  off  a  creditor  who  might  prevent  the  arrangement 
being  carried  out;  and  that  is  what  is  called  a  fraudulent  pre- 
ference, whether  the  creditor  is  bought  off  by  means  of  the 
debtor's  estate  or  otherwise :.  Hall  v.  Dyson  (') ;  and  it  is  open 
to  any  one  to  take  this  objection  to  a  transaction,  even  if  he  is 
a  party  to  it :  Jaclcman  v.  MUclieU  (*),  or  though  the  arrangemeiit 
merely  gives  an  additional  security  to  the  creditor  to  be  benefited 
by  it :  ^£x  parte  Saddler  and  Jackson  (^.  These  cases  simply 
carry  out  the  principle  of  Mawson  v.  Slock  (*),  and  Mare  v.  Sand- 
ford  (*)  is  a  recent  case  of  the  same  description.  A  similar  plea 
was  also  upheld  in  Dauglish  v.  Tennmt  (*J.  [The  Vice  Chan- 
cellor :  Is  it  averred  anywhere  in  the  plea  that  any  proceed- 
233]  i^gs  i^  bankruptcy  had  commenced  or  were  *immineht 
on  the  7th  of  September,  1870  ?  If  such  allegations  were  con- 
tained in  the  bill  it  would  be  a  ground  for  demurrer.]  It  is 
immaterial  whether  tKere  were  any  bankruptcy  proceedings 
pending  or  not.  If  proceedings  were  pending  the  plaintiffs 
would  be  part  of  the  statutory  constituency  for  deciding  upou 
accepting  the  composition.  But  if  not,  it  was  an  arrangement 
such  as  would  leave  the  bank  in  the  position  of  a  creditor,  and 
yet  give  them  an  advantage  over  the  other  creditors.  Unless  the 
transaction  amounted  to  a  purchase  of  the  bank  debt  by  the  de- 
fendant, so  as  to  put  it  out  of  their  power  to  claim  against  the 
estate  of  James  Sanderson,  it  cannot  stand,  even  though  no  pro- 
ceedings had  commenced.  As  the  arrangement  stands,  the  en- 
dorsers of  the  bills  are  prejudiced  by  it. 

Mr.  Cottony  Q.C.,  and  Mr.  Waller^  for  the  plaintiff,  were  not 
called  upon. 

Sir  R.  Malins,  V.C.  :  I  think  this  plea  must  be  overruled. 
It  is  a  very  important  case  for  the  bank,  and  under  a  different 
state  of  circumstances  I  possibly  should  have  come  to  a  different 
conclusion.  The  transaction  as  stated  by  the  bill  is  this:  The 
plaintiff  is  the  registered  public  officer  of  the  Loudon  and  County 
bank.  In  the  month  of  May,  1864,  James  Sanderson,  who  I 
suppose  must  have  been  a  trader,  opened  an  account  with  the 
Loudon  and  County  Bank.  In  the  latter  part  of  1870  the  bank 
were  holders  of  a  great  number  of  bills,  of  som^e  of  which  James 
Sanderson  was  acceptor,  of  some  of  which  I  suppose  he  was  the 

(«)  17  Q.  B.,  785.  (*)  6  Vea..  800. 

(•)  13  Vea.,  581.  .  (*)  1  Giff..  288. 

(•)  15  Ibid.,  52.  O  Law  Rep.,  2  Q.  B.,  49. 
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drawer,  and  of  some  of  which  the  endorser.  They  amounted 
together  to  £7218.  It  seems  the  bank  were  uneasy  at  the  state 
of  the  account,  and  threatened  proceedings  against  James  San- 
derson in  bankruptcy.  In  this  state  of  things  tfames  Sanderson's 
brother,  the  defendant,  says  in  substance,  **  You  hold  these  bills, 
and  if  you  will  forbear  taking  proceedings  in  bankruptcy  against 
my  brother  I  will  guarantee  that  within  nine  months,  whatever 
you  recover  on  the  bills,  you  shall  not  lose  more  than  £2000 
and  I  will  pay  the  whole  amount  due  upon  the  bills  less  £2000.'' 
[♦His  honor  then  read  the  guarantee  set  forth  in  the  bill  [234 
and  the  statements  relating  to  it,  and  continued :]  The  bill  does 
not  state  when  the  liquidation  commenced,  or  whether  it  was 

{)endinff  at  that  time,  or  whether  it  was  done  by  arrangement 
ong  after,  though  it  is  plain  that  there  was  some  kind  of  ar- 
rangement between  James  Sanderson  and  his  creditors  after- 
wards. Then  the  bill  states  that  the  arrangement  between  the 
bank  and  the  defendant  at  the  date  of  the  guarantee  was,  that 
the  bank  were  to  do  what  they  could  to  procure  payment  of  the 
bills  from  the  other  persons  liable,  and  that  they  proceeded  in 
their  discretion,  and  in  most  part  with  the  concurrence  of  James 
Sanderson  and  the  defendant,  to  realize  the  bills,  and  that  the 
claims  of  the  bank  against  James  Sanderson  were  reduced  to 
£5176.  Then  it  states  that  no  payment  has  been  made  by  the 
defendant  on  account  of  his  guarantee.  [His  honor  then  stated 
the  effect  of  the  prayer,  and  continued :]  It  appears  by  the 
plea  that  an  action  on  the  guarantee  has  oeen  broifght  by  the 
London  and  County  Bank  against  the  defendant  in  this  cause, 
and  that  there  has  been  a  plea  and  a  demurrer,  which  demurrer 
has  been  overruled.  The  action,  therefore,  is  now  pending  on 
this  guarantee.  I  give  no  opinion  as  to  whether  this  is  a  proper 
case  for  law  or  equity,  and  I  give  no  opinion  as  to  the  law  or 
the  equity.    That  will  have  to  oe  considered  hereafter ;  but  the 

f  round  of  this  plea  is  that  there  was  an  improper  arrangement 
etween  the  debtor  and  his  creditor  to  the  detriment  of  the 
other  creditors,  and  the  doctrine  of  this  court  is  appealed  to 
which  was  laid  down  so  repeatedly  by  Lord  Eldon,  and  finally 
in  the  case,  always  referred  to,  of  Jackman  v.  Mitchell  H.  It  is 
a  doctrine  founded  on  the  soundest  principles,,  namely,  that 
whenever  there  are  proceedings  in  bankruptcy  or  insolvency, 
or  any  arrangement  between  a  debtor  and  his  creditors  gene- 
rally, and  one  of  the  cneditors  stipulates  either  for  the  payment 
of  a  greater  dividend  to  him  than  is  paid  to  the  other  creditors, 
or  for  any  collateral  advantage  whatever,  even  such  as  giving 
the  right  to  jjurchase  a  horse,  or  any  advantage  whatever  not 
common  to  tne  creditors,  any  payment  made  will  be  ordered  to 

Q)  13  Ves.  581. 
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235]  to  repaid,  any  *8ecurity  given  will  be  ordered  to  be  given 
up,  and  this  court  will  treat  the  whole  thing  as  fraadalent 
against  the  other  creditors;  and  anything  done  in  favor  of  the 
creditor  who  obtains  this  advantage  will  be  set  aside  by  this 
court.  That  principle  has  been  fre<}uently  acted  upon.  I  re- 
fer to  Jackman  v.  MUcheU  (*)  because  it  has  been  cited,  but  Geert 
V.  Mare  (')  is  a  case  on  the  point  at  law ;  and  finally,  it  was  verv 
much  considered  by  Vice  Chancellor  Stuart  in  Mare  v*  Saiid- 
ford  ('),  which,  as  well  as  some  other  cases,  arose  under  the 
same  bankruptcy  as  Geere  v.  Mare. 

Mr.  Qlasse  very  much  relied  on  the  case  of  HM  v.  Dyson  (*), 
which  certainly  goes  on  the  very  broad  principle  that  whenever 
any  bankruptcy  proceedings  are  commenced,  even  although  the 
person  getting  the  advantage  has  not  been  a  party,  the  principle 
must  apply,  and  he  would  fail  in  attempting  to  assert  nis  right 
to  any  security  which  he  might  have  secured. 

If  therefore  in  this  case,  on  the  7th  of  September,  1870,  when 
this  guarantee  was.given,  there  had  been  any  pending  proceed- 
ings in  bankruptcy  or  liquidation,  I  do  not  express  any  opinion 
what  the  result  would  have  been,  because  I  have  not  heard  Mr. 
Cotton  or  Mr.  Waller ;  but  this  bill  being  met  by  plea  the  pleader 
is  bound  to  aver  facts  which  area  bar  to  the  plaintiff's  bill ; 
and  in  order  to  bring  this  case  within  the  doctrine  of  HaU  v. 
JUyson^  it  is  absolutely  necessary  that  it  should  appear  before  the 
court  that  there  were  proceedings  pending  at  that  time,  or  that 
thev  were  so  imminent  that  they  might  Be  considered  as  vir- 
tually pending.  I  therefore  asked  counsel  to  point  out  any 
averment  in  the  plea  that  there  were  any  proceedings  of  the 
kind  so  immediately  after  the  guarantee,  that  I  could  consider 
the  guarantee  a  violation  of  thje  rights  of  creditors.  There  is 
no  such  averment;  and  for  all  that  is  averred,  it  may  have  been 
two  years  before  any  proceedings  were  taken  to  make  an  ar- 
rangement between  James  Sanderson  and  his  creditors.  I  con- 
fess I  think  it  most  probable,  if  I  were  to  go  upon  conjecture, 
that  it  was  so ;  because  I  infer  that  the  London  and  Countv 
Bank  were  the  largest  creditor,  and  the  defendant,  for  consi- 
derations which  were  valuable  to  him  at  that  time,  namely,  for 
236]  the  purpose  of  rescuiug  his  brother  by  entering  *into  this 
guarantee,  probably  did  postpone  the  evil  day  and  enable  him 
to  go  on  for  a  considerable  time.  The  plea  is  therefore  totally 
wanting  in  the  only  averment  which  could  be  a  defense  to  the 
suit,  and  on  that  ground  I  think  the  defendant  fauls  to  bring 
his  case  within  any  of  the  authorities  which  have  been  referred 
to,  and  the  plea  must  be  overruled. 

Solicitors :  Messrs.  Deane  ^  Chubb  ;  Mr.  J.  R.  Miller. 
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In  re  National  Equitable  Pbovidbnt  Society. 

WOOD'S  CASE. 

Company  —  Conditional  Application  for  Share* — Allotment  —  Contributory  — 
Damages  —  Costs  as  between  Solicitor  and  Client  —  Companies  Act,  1802,  s,  85. 

A  signed  an  application  for  shares  in  a  company  upon  condition  that  he  should 
be  appointed  secretary,  and  his  acceptance  of  the  office  was  to  be  subject  to  fur- 
ther inquiries,  which  he  had  caused  to  be  made  respecting  the  position  of  tl\e 
company.  The  shares  were  allotted  the  next  day,  but  A^  in  conseauence  of  in- 
formation he  received,  declined  the  appointment,  and  required  that  tiie  allotment 
should  be  cancelled.  The  company  was  wound  up  voluntarily,  and  A's  name 
was  placed  on  the  list  of  contributories : 

Hddt  that  tha  application  for  shares  was  conditional,  and  the  condition  not 
having  been  fulfilled,  A's  name  must  be  removed  from  the  register  and  list  of 
contributories,  and  as  he  had  been  placed  there  without  any  justification,  he 
must  receive  costs  as  between  solicitor  and  client  by  way  of  damages,  under  sect. 
35  of  the  Companies  Act,  1862,  for  the  extra  expenses  incurred  by  him. 

This  was  a  motion  on  behalf  of  Henry  Eichard  Hugh  Wood, 
of  Birkenhead,  Chester,  that  his  name  mi^t  be  removed  from 
the  register  of  members  in  the  National  Equitable  Provident 
Society,  Limited,  in  respect  of  120  shares.  The  company  was 
registered  in  September,  1869,  having  for  its  object  the  receipt 
of  deposits  of  moneys  at  interest,  to  be  employed  in  loan  trans- 
actions, and  on  the  25th  of  November,  1872,  a  resolution  was 
{>assed  for  winding  up  the  company  voluntarily,  and  Mr.  Wil- 
iam  Slater  was  appointed  liquidator  for  the  purpose.  The 
applicant,  Henry  R.  H.  Wood,  stated  in  his  affidavit  that  he 
♦had  been  a  lieutenant  in  the  navy,  but  left  the  service  in  [237 
1871.  In  October,  1871,  being  desirous  of  obtaining  some  em- 
ployment on  shore,  he  inserted  anadvertisementin  a  newspaper, 
and  received  an  answer  from  John  Wall,  the  then  secretary  to 
the  above  society,  stating  that  he  was  about  to  retire,  and  that 
the  society  wanted  a  secretary  in  his  place.  In  consequence  of 
this  communication  he  appointed  togo  to  Leicester  on  the  18th 
of  December,  1871,  to  meet  Mr.  Wall,  and  to  ascertain  the 
nature  and  position  of  the  society.  Upon  arriving  at  Leicester 
from  Birkenhead  he  was  met  by  Mr.  Wall  and  the  manager  of 
the  company,  who  resided  together,  and  who  invited  him  to 
dine  with  them.  After  dinner  the  books  of  the  society  were 
shown  to  him,  from  which  he  was  unable,  by  reason  of  his  in- 
experience of  business,  to  obtain  any  useful  information.  He 
was  given  to  understand  that  if  he  accepted  the  post  of  secretary 
to  the  society  he  would  be  required  to  take  120  shares  of  X5 
each,  which  would  bear  a  guaranteed  interest  of  7  per  cent,  and 
that  he  would  have  a  progressive  salary  commencing  at  £100 
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per  annam.  Mr.  Wood  informed  Mr.  Wall  and  the  manager 
that  be  should  not  make  up  bis  mind  as  to  accepting  tbe  sitna- 
tion  until  he  had  seen  a  gentleman  named  Hobson,  who  resided 
in  Leicester,  and  to  whom  be  had  a  letter  of  introduction.  He 
was  detained  so  long  at  the  office  of  the  society  that  when  he 
called  upon  Mr.  Hobson  that  gentleman  bad  leffc  his  office  for 
the  day.  lie  however  left  a  letter  for  him,  requesting  him  to 
examine  tbe  books  of  the  society  on  bis  behalf,  and  he  then  re- 
turned with  Mr.  Wall  and  tbe  manager  of  tbe  society  to  their 
office,  when  they  produced  a  document  for  him  to  sign,  which 
he  understood  to  be  an  agreement  to  take  shares  to  the  amount 
of  £600  if  he  became  the  secretary.  After  being  much  pressed 
upon  the  subject  he  at  length  signed  tbe  paper  on.  tbe  distinct 
condition  and  understanding  that  it  was  not  to  be  made  use  of 
unless,  after  hearing  from  Mr.  Hobson,  he  should  accept  the 
secretaryship,  and  that  he  would  communicate  his  decision  as 
soon  as  be  had  heard  from  Mr.  Hobson.  He  then  proceeded  to 
the  railway  station  accompanied  by  Mr.  Wall  and  the  manager, 
and  returned  to  Birkenhead  the  same  night. 

On  the  20th  of  December  he  received  from  Mr.  Wall  the 
following  letter :  "  Dear  Sir,  I  enclose  you  notice  of  allotment 
238]  for  the  ♦120  A  shares  you  applied  for  yesterday,  and  by 
this  post  I  forward  you  agreement;  if  it  meets  with  your 
approval,  please  sign  and  return  it,  and  I  will  forward  you  a 
copy  in  due  course."  Enclosed  in  this  letter  was  the  notice  of 
allotment  and  the  agreement,  and  by  these  he  learned  for  the 
first  time  that,  in  violation  of  his  agreement,  the  document  he 
liad  signed  bad  been  made  use  of  for  the  purpose  of  allotting 
him  120  shares  in  the  society.  Mr.  Wood  on  the  same  day  re- 
ceived from  Mr.  Hobson  a  letter,  stating  that  he  had  been  to 
the  office  of  tbe  society,  and  had  made  inquiries,  and  found  that 
their  capital  was  between  £2000  and  £3000  ;  that  they  borrowed 
money  at  7  per  cent,  and  lent  it  out  in  small  sums  at  12|  per 
cent,  so  that  their  net  profits  could  not  be  more  than  £100  per 
annum,  and  under  these  circumstances  the^  would  not  be  aole 
even  to  pay  his  salary,  and  he  advised  him  to  have  nothing 
whatever  to  do  with  the  society.  On  the  26th  of  December, 
Mr.  Wood  wrote  to  Mr.  Wall,  declining  the  appointment  of 
secretary  to  the  society,  and  requesting  that  the  allotment  of 
shares  might  be  cancelled.  To  this  Mr.  Wall  answered,  on  tbe 
27th  of  December,  by  the  following  letter :  "  Dear  Sir,  I  cannot 
cancel  your  shares  after  notice  of  allotment  has  been  sent.  Your 
shares  were  applied  for  conditionally  that  we  appointed  you, 
which  we  are  prepared  to  do,  and  as  the  time  expires  to-morrow 
on  which  you  agreed  to  pay  them,  you  will  please  forward 
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check  for  the  amount,  when  the  warrants  shall  be  forwarded 
you." 

Mr.  Wood  then  consulted  his  solicitors,  Messrs.  Frodsham  k 
Nicholson,  of  Liverpool,  who  on  the  29th  of  December,  1871, 
wrote  to  Mr.  Wall,  demanding  that  the  allotment  of  shares 
should  be  immediately  cancelled,  in  default  of  which  they  would 
hold  the  directors,  manager,  and  secretary,  responsible  for  all 
damages  and  expenses  caused  to  Mr.  Wood  by  their  refusal. 
No  answer  was  received  to  this  letter,  and  Mr.  Wood  believed 
that  the  allotment  had  been  duly  cancelled  until  he  received  a 
letter  on  the  7th  of  December,  1872,  with  a  notice  from  Mr. 
Slater,  the  liquidator,  informing  him  that  he  was  included  in 
the  list  of  contributories  of  the  society,  and  a  demand  for  pay- 
ment to  him  within  ten  days  of  the  sum  of  £600  in  respect  of 
the  120  shares  so  allotted  improperly  to  him. 

Mr.  Wall,  by  his  affidavit,  after  setting  out  the  application  by 
*Mr.  Wood  for  the  appointment  of  secretary,  which  he  [239 
said  was  made  in  answer  to  an  advertisement  by  him,  and  not 
in  consequence  of  an  advertisement  inserted  by  Mr.  Wood, 
stated  that  when  Mr.  Wood  examined  the  books  of  the  society 
he  expressed  himself  satisfied  therewith,  and  he  signed  the  ap- 
plication for  shares  without  any  condition  being  specified  that  it 
was  to  be  subject  to  what  he  should  hear  from  Mr.  Hobson ; 
that  Mr.  Wood  had  expressed  his  satisfaction  at  being  appointed 
secretary,  and  had  requested  the  letter  of  allotment  and  the 
agreement  to  be  forwarded  to  him  to  sign ;  that  he,  Mr.  Wall, 
being  duly  authorized  to  allot  shares,  had  filled  uj)  the  letter 
of  allotment  to  Mr.  Wood,  and  had  sent  it  to  him  in  the  ordi- 
nary course  of  business.  This  evidence  was  confirmed  by  Mr. 
Clark,  the  manager  of  the'conipany. 

Mr.  HigginSy  Q.C.,  and  Mr.  Dryden^  in  support  of  the  motion  : 
This  is  a  purely  voluntary  winding-up  of  the  company,  and  is 
therefore  not  affected  by  the  decisions  in  cases  of  winding-up 
under  the  direction  of  the  court.  We  have  three  grounds  of 
objection  to  the  name  of  Mr.  Wood  being  placed  upon  the  list 
of  contributories.  In  the  first  place,  there  was  no  application  for 
shares  which  in  the  company  was  entitled  to  act.  The  application 
was  entirely  conditional  upon  Mr.  Wood  accepting  the  ofiSce 
of  secretary.  Secondly,  we  say  that  Mr.  Wood  repudiated  the 
allotment  of  shares  before  his  name  was  placed  upon  the  register 
of  shareholders ;  and,  thirdly,  we  say  that  there  was  no  binding 
allotment  of  shares;  the  allotment  paper  was  merely  filled  up 
by  the  secretary,  and  this  was  done  before  there  was  time  for 
any  meeting  of  the  directors  to  be  held,  or  any  formal  allotment 
to  be  made.    This  case  is  not  bound  by  the  decision  in  Oakes 
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V.  Tarqiiand  (')  because  there  has  been  no  order  made  for  wind- 
ing up  the  company.  All  these  transactions  took  place  before 
the  27th  of  November,  1872,  when  the  resolution  was  passed 
for  the  voluntary  winding  up  of  the  company.  We  say,  more- 
over, that  Mr.  wood  was  induced  by  trickery  and  undue  influ- 
ence to  sign  the  application  for  shares,  and  that  the  court  must 
set  the  whole  affair  aside. 

240]  *Mr.  Cotton^  Q.C.,  mid  Mr.  Ince^  for  the  liquidator; 
The  question  upon  this  motion  is  one  of  fact,  whether  or  not 
the  appointment  was  made  conditionally  upon  Mr.  "Wood  being 
appointed  secretarv ;  but  even  if  it  were  conditionally,  we  were 
r^ady  to  perform  the  condition.  However,  the  evidence  of  Mr. 
Vood,  which  is  entirely  unsupported,  is  contradicted  by  Mr. 
Wall  and  the  manager  of  the  company.  His  subsequent  repu- 
diation of  the  shares  does  not  affect  the  question,  since  the  allot- 
ment was  actually  made,  and  we  show  by  the  evidence  that  the 
secretary,  Mr.  Wall,  was  duly  authorized  by  the  directors  to 
fill  up  the  allotment  paper.  This  question  is  therefore  con- 
cluded by  the  decision  in  Oalcesv.  Dirquand  (^)j  before  the  house 
of  lords  ;  but,  under  any  circumstances,  it  was  the  duty  of  Mr. 
Wood  to  take  proceedings  to  have  his  name  removed  from 
the  register.  All  that  took  place  was  that  his  solicitors  wrote 
to  the  company  upon  the  subject,  but  no  further  step  was  taken, 
and  the  liquidator,  finding  his  name  upon  the  register,  was 
justified  in  placing  him  on  the  list  of  contributories. 

Sir  R.  Malins,  V.C.  :  I  not  only  do  not  disbelieve  Mr.  Wood's 
statement,  but  I  believe  every  word  be  has  sworn  by  his  affidavit 
to  be  strictly  correct,  and  upon  that  statement  I  think  I  am  bound 
to  disbelieve,  and  do  disbelieve,  as  far  as  it  is  necessary  for  me 
to  do  so,  the  witnesses  who  have  made  affidavits  on  the  other 
side.  However,  it  is  not  necessary  for  me  to  refer  to  that, 
because  the  transactions  plainly  show  that  this  young  man  has 
been  imposed  upon;  and  I  am  very  sorry  to  find^that  the  liqui- 
dator, who  has  only  an  official  duty  to  perform,  should  have 
thought  it  any  part  of  his  duty  to  intenere  to  fix  upon  this 
young  man  liability  on  account  of  the  fmud  which  has  been 
committed  upon  him.  JlTow,  what  are  the  transactions  in  this 
case  ?  Here  is  a  gentleman  who  has  been  in  the  navy ;  he  has 
command  of  a  few  hundred  pounds  and  wants  employment. 
Whether  he  advertised  for  employment  himself,  or  answered 
the  advertisements  of  the  society,  does  not  matter ;  but  thev 
2411  off^i*  to  hi^  A  situation  of  £2  a  week.  *They  issue  an  ad- 
vertisement, not  for  the  bondjide  purpose  of  getting  a  secretary, 
but,  as  I  believe,  for  the  purpose  of  inducing  some  unwary  per* 
son  upon  whom  they  could  impose,  to  advance  his  capital  under 

(»)  Law  Rep.  2  H.  L.,  825. 
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the  color  of  giving  him  employment.  This  gentleman,  deceived 
by  the  letters  or  advertisements — ^I  care  not  which — of  this  so- 
ciety, goes  from  Birkenhead  to  Leicester  on  the  18th  of  De- 
cember, 1871.  Of  course  it  is  part  of  the  scheme  to  make  his 
visit  most  agreeable  to  him,  so  he  is  met  at  the  railway  station 
by  the  secretary  and  manager ;  thev  take  him  to  their  house ; 
he  is  hospitably  entertained  and  invited  to  dinner;  he  is  shown 
the  books,  of  which  he  could  form  no  sort  of  opinion  as  to  whe- 
ther they  were  true  or  false;  and  having  had  his  dinner,  he  is 
again  escorted  by  these  people  to  the  station  on  his  return ;  but 
he  swears  (and  I  entirely  believe  what  he  says)  that  this  Mr. 
Wall,  the  secretary,  and  Mr.  Clark,  the  manager,  did  an  act 
which  is  condemnatory  enough  of  their  conduct.  Knowing  that 
his  sole  object  was  to  get  employment  in  this  concern,  they 
pressed  him  on  the  same  day  to  do  that  which  on  no  account 
should  they  have  allowed  him  to  do,  namely,  to  sign  an  applica- 
tion for  120. shares  in  this  company,  which  involved  the  employ- 
ment of  £600.  On  that  subject  he  says:  "  Mr.  Wall  and  the 
manager  detained  me  in  conversation  at  the  said  office  for  a 
considerable  time,  with  the  design  (as  I  now  believe)  of  prevent- 
ing my  seeing  Mr.  Hobson ;  and,  owing  to  their  so  detaining 
me,  it  was  nearly  six  o'clock  iii  the  evening  before  I  reached 
the  office."  Be  it  borne  it  mind  they  knew  he  had*a  letter  of 
introduction  to  Mr.  Hobson  ;  they  knew  that  on  Mr.  Hobson's 
advice  he  intended  to  rely ;  they  knew  that  Mr.  Hobson  was 
not  accessible  and  .not  in  Leicester  at  that  time  of  day ;  and 
knowing  that  he  had  not  an  opportunity  of  seeing  the  only  per- 
son who  was  to  advise  him,  they  did  this :  they  accompanied 
him  to  Mr.  Hobson's  office  to  show  him  the  way,  and  returned 
with  him  to  the  office  of  the  society,  when  they  produced  a 
document  which  they  pressed  him  to  sign,  and  which  he  under- 
stood to  be  an  agreement  to  take  shares  in  the  society  to  the 
amount  of  £600  if  he  became  its  secretary.  His  only  object 
was  to  become  secretary,  and  the  very  nature  of  the  transaction 
shows  that  the  application  was  conditional.  At  that  time  he 
was  disposed  to  accept  the  situation  if  Mr.  Hobson  should  ad- 
vise him  to  do  ao ;  and  believing,  as  he  was  told,  that  his  signa- 
♦ture  to  the  document  on  that  occasion  would  expedite  [242 
matters  in  the  event  of  his  deciding  on  taking  the  situation,  and 
being  much  pressed  by  Mr.  Wall  and  the  manager  so  to  do,  he 
signed  the  document  on  the  distinct  condition  and  understand- 
ing with  them  that  such  document  was  not  to  be  made  use  of 
or  acted  upon  unless,  after  hearirig  from  Mr.  Hobson,  he  should 
accept  the  secretaryship,  and  that  he  would  communicate  his  de- 
cision to  Mr.  Wall  as  soon  as  he  had  heard  from  Mr.  Hobson.  He 
then  proceeded  to  the  railway  station,  and  returned  to  Birken- 
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head  the  same  night.  Mr.  Wall  and  the  manager  accompanied 
him  to  the  railway  station,  and  the  last  words  he  said  to  them 
were  to  the  effect  that  he  could  not  decide  until  he  had  heard 
from  Mr.  Hobson. 

Then  it  appears  that  on  the  20th  he  had  a  letter  from  Mr. 
Hobson,  who  came  to  the  conclusion,  on  looking  at  the  books 
(which  was  the  only  conclusion  that  he  could  possibly  arrive  at), 
that  this  society  never  could  have  any  success,  and  that  it  could 
not  possibly  make  more  than  a  profit  of  j£100  per  annum,  and 
therefore  he  advised  the  applicant  to  have  nothing  whatever  to 
do  with  it  The  next  thing  is  that  the  secretary,  who  in  this 
was  guilty  of  a  most  improper  act,  first  in  obtaining  this  appli- 
cation for  shares,  knowing  that  it  was  to  be  upon  the  condition, 
not  of  their  bein^  willing  to  give  him  the  secretaryship,  but  of 
his  accepting,  writes  on  the  19th  a  letter  making  an  allotment 
to  him  of  120  shares ;  and  this  is  the  transaction  upon  which  it 
is  sought  to  fix  upon  him  the  liability  to  stand  as  a  shareholder 
of  this  company.  A  correspondence  is  then  carried  on  between 
the  parties.  On  the  26th,  Mr.  "Wood  writes  a  letter  declining 
the  appointment,  and  asking  that  the  allotment  of  shares  may 
be  cancelled.  Of  course  that  ought  immediately  to  have  been 
done ;  but  the  secretary  writes  on  the  next  day :  "  I  cannot 
cancel  your  shares  after  notice  of  allotment  has  been  sent."  That 
is  a  notice  of  allotment  which  never  ought  to  have  been 
sent.  "Your  shares  were  applied  for  conditionally  that  we 
appointed  you,  which  we  are  prepared  to  do."  That  was  not 
the  condition.  It  was  not  the  condition  that  they  should  ai>- 
point  him  as  secretary,  but  that  he  should  accept  the  secretary- 
ship, which  he  never  did.  What  is  the  proposal  they  make 
243]  then  ?  They  sent  him  a  draft  agreement,  by  which  he  *i8 
to  have  £2  a  week,  and  he  is  liable  to  be  arbitrarily  dismissed 
at  any  time  they  think  fit  after  fourteen  days'  notice.  So  that, 
in  consideration  of  his  paying  them  the  £600,  a  salary  of  £2  per 
week  is  secured  to  him  for  only  two  weeks;  the  shares  are  not 
cancelled,  but  he  is  never  asked  to  pay  a'penny  upon  them,  and 
then  the  official  liquidator,  finding  his  name  upon  the  list,  in- 
sists that  there  it  is  to  stand,  and  that  he  is  liable  to  pay  the 
£600.  The  thing  is  a  fraud  and  an  imposition  from  beginning 
to  end.  I  must  say  it  is  disgraceful  to  those  who  were  engaged 
in  it  originally,  and  I  cannot  say  that  it  is  very  creditable  to  any 
of  those  who  now  endeavor  to  force  upon  this  young  man  a  lia- 
bility from  transactions  which  commenced  in  fraud  and  ended 
in  extortion.  In  my  opinion  his  name  must  be  erased  from  the 
list,  and  he  must  have  the  costs.  . 

Mr.  Higgins  :  We  ask  that  the  costs  may  be  allowed  as  be- 
tween solicitor  and  client  under  the  35th  section  of  the  act  of 
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1862,  which  is  to  this  eflfect :  "  The  court  may  [upon  an  appli- 
cation to  rectify  the  register]  either  refuse  such  application 
with  or  without  costs,  to  be  paid  by  the  applicant,  or  it  may,  if 
satisfied  of  the  justice  of  the  case,  make  an  order  for  the  recti- 
fication of  the  resrister,  and  may  direct  the  company  to  pay  all 
the  costs  of  such  motion,  application,  or  petition,  and  any 
damages  the  party  aggrieved  may  have  sustained."  This  was 
considered  by  your  honor  in  Pontifex^a  Gxse  ('),  where  Mr.  Poiiti- 
fex,  having  been  unjustifiably  placed  on  the  register  of  members, 
was  allowed  against  the  company  all  his  costs  of  the  proceedings 
in  excess  of  those  as  between  party  and  party,  as  well  as  all 
preliminary  expenses  incurred  by  him,  by  way  of  damages 
under  sect.  35  of  the  Companies  Act. 

Mr.  Ince :  As  regards  the  liquidator,  it  does  not  matter  to 
him,  of  course,  one  way  or  the  other ;  but  he  is  bound  to  pro- 
tect the  interests  of  the  other  shareholders  and  of  the  creditors. 
Langefs  Case  (*)  shows  the  obligation  which  the  liquidator  may 
incur  on  behalf  of  other  contributories  and  the  creditors;  the 
head-note  to  that  case  is  as  follows :  "  When  a  person  agrees 
to  become  a  *member  of  the  company,  is  placed  upon  the  [244 
register,  and  afterwards  acts  as  a  shareholder,  he  cannot  resist 
bemg  placed  upon  the  list  of  contributories,  whatever  may  have 
been  the  circumstances  under  which  the  shares  were  transferred 
or  allotted  to  him.  The  transfer  being  bad  as  a  deed  would 
not  affect  the  question  of  his  liability,  nor  even  dishonest  con- 
duct on  the  part  of  oflScers  of  the  companjr." 

Mr.  Higgins :  That  was  a  compulsory  wmding  up  and  this  is 
a  voluntary  winding  up,  and  Mr.  Wood  never  did  consent  to 
become  a  shareholder. 

Mr.  Ince :  That  does  not  affect  the  question  of  costs.  What 
I  ask  the  court  is,  what  the  liquidator  is  to  do  with  such  a  case 
before  him,  and  whether  it  is  quite  fair,  when  the  liquidator  is 
brought  here  by  the  applicant,  to  mulct  the  other  contributories 
and  creditors  if  there  are  any. 

Thb  Vice  Chancellor  :  Langcfs  Case  (■)  does  not  go  to  the 
question  of  costs.  This  is  a  case  in  which,  in  my  opinion,  the 
applicant  should  be  completely  indemnified  in  respect  of  these 
fraudulent  transactions,  and  he  cannot  be  completely  indemni- 
fied without  having  his  extra  costs  paid.  As  regards  creditors, 
I  have  not  heard  that  there  are  any  creditors ;  and  I  am  in- 
clined to  think  it  is  an  attempt  made  by  the  other  shareholders 
to  make  the  present  applicant  contribute.  I  shall  give  Mr. 
Wood  his  costs,  as  between  solicitor  and  client,  by  way  of 
damages  to  indemnify  him  against  the  consequences  occasioned 

0)  15  W.  R.,  »55.  (•)  37  L.  J.  (Ch.),  JJ92. 
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by  the  extraordinary  practices  which  have  been  adopted  against 
him. 

Solicitors  for  the  applicant :  Messrs.  Chester j  Urquhariy  ^  Co. 
Solicitors  for  tlie  society  :  Messrs.  Howard  ^  Co. 


[Law  Reports,  15  Equity  Cases,  247.] 
V.C.B.  Dec.  7, 1873. 

217]  *Whitb  V.  White. 

[1872  W.  157.] 
Rectification  of  Deed — Practice, 

A  deed  was  escuted  purporting  (bj  mistake)  to  convey  a  moiety  only  of  real 
e&tate,  the  Intention  of  the  parties  having  been  to  pass  the  whole.  Infants  were 
interested.    Upon  bill  for  rectification  : 

Held,  that  a  conveyance  of  the  other  moiety  by  another  deed  was  not  necessary, 
and  order  made  declaring  that  the  deed  was,  in  the  particulars  aft«)r  specified, 
executed  by  mistake,  that  it  was  intended  to  pass  the  entirety,  and  that  thd  deed 
ought  to  be  rectified,  ordering  rectification  by  words  and  figures  accordingly,  and 
directing  a  copy  of  the  order  to  be  endorsed  on  the  deed. 

Motion  for  Decree.  Prior  to  the  date  of  the  next  stated  in- 
denture, John  Bazley  White  the  father  was  seized  in  fee  simple 
in  possession  of  a  property  called  the  Swauscombe  Cement 
Works,  in  the  parish  of  Svvanscorabe,  in  the  county  of  Kent, 
subject  to  a  term  of  twenty-one  years  from  the  Ist  of  January, 
1853,  which  was  vested  in  John  Bazley  White  the  younger, 
George  Frederick  White,  and  Robert  Owen  White.  On  the 
22d  of  May,  1865,  an  indenture  was  executed  whereby  the  landa 
and  hereditaments  specified  in  a  schedule  thereto  were  granted 
and  confirmed  by  J.  B.  White  the  father,  and  (as  to  the  pre- 
mises comprised  in  the  term  for  the  purpose  of  merging  the 
same  in  the  freehold)  were  granted,  assigned,  and  confirmed  by 
J.  B.  White  the  younger,  G.  F.  White,  and  R  O.  White,  to  a 
trustee  and  his  heirs,  to  the  use  and  intent  that  J.  B.  White  the 
father  might  thenceforth  during  his  life  receire  a  yearly  rent- 
charge  of  £2700,  to  be  chargeable  upon  and  issuing  out  of  the 
premises,  and  if  he  should  die  before  the  81st  ot  December, 
1872,  then  that  his  executors,  administrators,  or  assigns,  might 
receive  a  yearly  rent-charge  of  £1000  to  that  date,  to  be  charge- 
able upon  and  issuing  out  of  the  premises ;  and  subject  thereto, 
to  the  use  of  J.  B.  White  the  younger,  G.  F.  White,  and  R.  O. 
White,  their  heirs  and  assigns,  absolutely,  in  equal  shares  as 
tenants  in  common.  Amongst  the  items  of  properly  scheduled 
to  this  deed  was  the  following,  numbered  3,  "  One  undivided 
248]  nioiety  or  half  part  or  *^are,  or  one  equal  moiety  or  half 
part  or  share,  of  and  in  all  that  piece  or  parcel  of  land  situate  and 
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being  in  the  parish  of  Swanscombe  in  the  county  of  Kent .  .  .  . 
containing  by  measurement  10a.  2r.  24p.  .  •  .  known  as  the 
Swanscombe  Cement  Works."  On  the  20th  of  October,  1867, 
J.  B.  White  the  father  died,  having  made  a  will,  appointing  J. 
B.  White,  G.  F.  White,  and  another  person  executors,  and  dis- 
posing of  the  £1000  rent-charge  as  part  of  the  income  of  his 
residuary  estate.  On  the  8th  of  June,  1872,  this  bill  was  filed 
by  J.  B.  White,  G.  F.  White,  and  R.  0.  White,  against  the  ex- 
ecutor (other  than  the  two  plaintiff  executors)  and  the  bene- 
ficiaries under  the  will,  several  of  whom  were  infants,  alleging 
that  the  common  intention,  agreement,  understanding,  and  be- 
lief of  J.  B.  White  the  father  and  of  the  plaiutifts  were,  that  the 
deed  should  comprise  the  entirety  of  the  property  called  the 
Swanscombe  Cement  Works ;  that  upon  the  execution  of  the 
deed  the  plaintiffs  were  let  by  J.  B.  White  the  father  into  pos- 
session and  receipt  of  the  rents  and  profits  of  the  entirety  of  the 
premises ;  that  tne  rent-charges  before  and  since  the  death  of 
J.  B.  White  the  father  had  been  duly  paid ;  that  in  about  April, 
1872,  the  mistake  was  discovered ;  that  of  the  persons  benefi- 
cially interested  under  the  will  (all  of  whom  had  been  made  de- 
fendants) those  who  were  competent  to  consent  were  willing 
that  the  indenture  should  be  rectified ;  but  that,  under  the  cir- 
cumstances, the  deed  could  not  be  rectified  except  under 
and  by  the  direction  of  the  court.  The  bill  then  prayed  that 
the  indenture  might  be  rectified  by  omitting  from  item  8  in  the 
schedule  the  words  referring  to  a  moiety  of  the  Swanscombe 
Cement  Works,  and  by  inserting  proper  words,  so  as  clearly  and 
effectually  to  pass  the  entirety.  The  prayer  of  the  bill  was  sup- 
ported by  the  affidavits  of  the  plaintiffs  and  of  the  solicitor  em- 
ployed in  the  preparation  of  the  deed,  who  explained  how  the 
mistake  arose. 

Mr.  Marieriy  for  the  plaintiffs  :  In  Stock  v.  Vinwg  (')  the  master 
of  the  rolls  ordered  the  deed  itself  to  be  rectified  without  a  con- 
veyance, and  his  lordship  *authenticated  the  alteration  by  [249 
signing  his  initials  against  the  alteration.  In  Squibb  v.  White  C) 
the  master  of  the  rolls  appears  to  have  considered  it  sufficient 
to  order  the  rectification,  and  to  direct  a  copy  of  the  order  to 
be  endorsed  on  the  deed.  It  is  submitted  that  the  latter  mode 
is  sufficient,  and  is  the  proper  practice. 

Mr.  SodweUy  for  the  defendants :  It  may  be  doubted  whether 
a  conveyance  of  the  outstanding  moietv  is  not  necessary  after 
the  dictum  of  Lord  Cottenham,  C.,  in  Marquis  of  Exeter  y.  Mar^ 
chioness  of  Exeter  (').  There,  however,  Inore  property  had  passed 
than  was  intended,  instead  of  less,  as  here. 

O  25  Bear.,  285.  O  Set.  on  Dec.  vol.  i,  p.  49a 

O  3  My.  &  Cr.,  821,  326. 
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Sir  James  Bacon,  V.C.  :  In  ray  opinion  a  declaration  that  the 
deed  ought  to  be  rectified,  followed  by  an  order  that  it  be 
rectified  accordingly,  will  be  sufficient  to  pass  the  leffal  estate 
without  a  conveyance.  If  the  parties  desire  it,  T  wifl  put  my 
initials  to  the  alteration,  as  was  done  by  the  master  of  the  rolls 
in  Stock  V.  Vining  (M ;  but  I  do  not  consider  it  necessary,  as,  in 
my  opinion,  the  order  will  be  sufficient  without  more. 

The  following  are  minutes  of  the  decree  : 

Declare  that  the  indenture  dated  the  22d  of  May,  1865,  in  thebiU  of  complaint 
mentioned  was,  in  the  particulars  hereinafter  specified,  executed  under  mistake, 
and  tliat  the  same  indenture  was  intended  to  pass  thereby  the  entirety  of  the  pro> 
perty  called  the  Swanscombe  Cement  Works ;  and 

Declare  that  the  same  indenture  ought  to  be  rectified  by  omitting  from  th«? 
item  3  of  the  third  schedule  thereto  the  words  referring  to  a  mmety  of  the  said 
property  called  the  Swanscombe  Cement  Works,  aAd  by  inserting  proper  worda 
in  tiie  said  scliedule,  so  as  clearly  and  effectually  to  pass  the  entirety  of  the  said 
property  called  the  Swanscombe  Cement  Works  ;  and,  therefore, 

Order  that  the  said  item  No.  3  of  the  said  schedule  to  the  said  indenture  b«9 
rectified  by  omitting  therefrom  tlie  following  words,  that  is  to  say.  **  One 
250]  'undivided  moiety,  or  half  part  or  share,  or  one  equal  moiety  or  half  part 
or  share  of  and  in,"  and  by  inserting  in  the  said  item  No.  3  of  the  said  schedule, 
in  lieu  of  the  said  words,  the  words  "  The  entirety  of  "  (and  by  making  siiuilar 
omissions  and  insertions  throughout  the  description  ) ;  and 

Let  a  copy  of  this  older  be  endorsed  upon  the  said  indenture. 

Lil)erty  to  apply. 

Solicitors  for  the  plaintiffs  and  defendants  :  Messrs.  Thomas 
^  Hollams. 

See  Moak's  Van  Santtoord's  PUadinffS,  413. 


[Law  Reports,  15  Equity  Cases,  557.] 
V.C.B.,  Feb.  8, 1873. 

257]  *Heath  V.  Crealock. 

[1870  H.,  248.] 

Practice  — Absconding  Defendant — Solicitor  andCUent  —  PricUege — CUenfs  Ad- 

dresi. 

The  court  will  not  make  an  order  upon  a  solicitor  compelling  him  to  disclose 
the  address  of  his  client  (a  defendant)  who  has  absconded,  and  whom  plaintifT 
seeks  to  serve  with  a  subpana  duces  tecum  to  compel  his  appearance  at  the  hear- 
ing with  documents  material  to  the  plaintifiTs  case. 

This  was  a  motion  on  behalf  of  the  plaintiffs  that  Messrs. 
Clarke,  Son,  &  Rawlins,  solicitors  of  the  defendant  Wm.  S. 
Crealock,  might  be  ordered  to  disclose  to  the  plaintiffs  the  pre» 
sent  place  of  abode  of  the  defendant,  in  order  that  the  plaintiffs 
might  serve  the  defendant  with  a  writ  otsubpcend  duces  iecum^  or 
each  proceedings  as  might  be  necessary  to  compel  him  to  appear 

{>)  26  Beav.,  285. 
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at  the  hearing  of  the  cause,  to  give  evidence,  and  to  bring  with 
liim  certain  documents  in  his  possession  ;  and  that  proper  direc 
tioiis  might  be  given  to  the  clerks  of  records  and  writs,  autho 
rizing  them  to  issue  such  writ  or  writs,  or  that  an  order  might 
he  made  directing  that. service  on  Messrs.  Clarke,  Son,  &  Kaw 
lins,  of  the  said  writ,  or  other  proceedings,  might  be  deemed 
good  service  on  the  said  W.  S.  Crealock.  The  bill  was  filed 
against  W.  S.  Crealock,  a  solicitor  formerly  carrying  on  bnsi 
ness  at  Aberystwith,  who  was  charged  on  his  own  admission 
with  a  very  grave  breach  of  trust  in  the  appropriation  of  £3000. 
Before  the  bill  was  filed  Crealock  absconded,  taking  with  hira 
.  a  mortgage  deed  and  other  documents  relating  to  the  trust.  He. 
had  remained  abroad  ever  since,  but  had  appeared  and  defended 
the  suit  and  put  in  a  voluntary  answer,  at  which  time  he  was 
residing  at  Ostend.  The  plaintiffs  considered  it  of  importance 
that  w.  S.  Crealock  should  be  present  at  the  hearing  of  the 
cause  to  answer  questions  as  to,  and  to  produce,  certain  securi- 
ties referred  to  in  his  answer,  and  believed  to  be  in  his  posses- 
sion, and  they  had  applied  to  his  solicitors,  Messrs.  Clarke,  Son, 
&  Rawlins,  for  his  address.  Messrs.  Clarke,  Son,  &  Rawlins 
declined  to  give  up  the  address  of  their  *client,  but  [258 
offered  to  consent  on  his  behalf  to  an  order  for  substituted  ser- 
vice, or  to  send  him  a  copy  of  the  subpoena  and  urge  him  to 
return  it  with  his  acknowledgement  thereon  of  having  received 
it.  It  iippeared  that  on  the  19th  of  January,  1873,  Crealock 
wrote  to  his  solicitors  stating  that  he  was  that  day  leaving  his 
late  abode  and  should  not  disclose  to  them  his  future  residence, 
so  that  they  might  be  unable  to  comply  with  any  order  such  as 
was  referred  to  if  made.  In  future  they  might  address  any  lettei 
for  him  to  Aberystwith  (his  former  place  of  residence),  and 
sooner  or  later  it  would  probably  reach  him,  though  they  must 
not  count  on  an  early  reply,  as  it  would  be  very  uncertain  when 
it  came  to  hand.  He  expressly  requested  them  not  to  disclosu 
his  address  hitherto,  or  any  other  information  respecting  him- 
self which  he  had  confided  to  them  as  his  solicitors.  If  thu 
plaintifl:''s  solicitors  were  so  anxious  to  subpoena  him  personally, 
on  their  undertaking  to  take  no  other  advantage  of  him,  ho 
would  "  appoint  a  place  at  Antwerp  to  meet  any  one  from  yout 
office  whom  they  may  select  to  serve  me,  on  their  sending  me 
£10  to  cover  my  expenses  to  and  from  that  port,"  or  his  solici- 
tors might  consent  to  any  substituted  service  in  lieu  of  personal 
service. 

Mr.  Bedwell^  in  support  of  the  motion  :  We  ask  to  have  an  op- 
portunity of  serving  the  defendant  personally  with  such  process 
as  we  may  be  advised  for  the  purposes  of  bringing  him  before 
the  court  at  the  hearing,  as  substituted  service  of  a  subpoend  ad 
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iesitficandum  will  not  be  ordered :  Spicer  v.  Dawson  (*).  No  qaes- 
tiou  of  professional  confidence  is  here  involved.  A  solicitor  is 
not  privileged  to  conceal  his  client's  address ;  the  privilege,  if 
privilege  there"  be,  is  that  of  the  client  and  not  of  the  solicitor, 
and  a  defendant  who  has  appeared  to  and  defended  b  sait  has 
no  privilege,  under  such  circumstances  as  those  of  this  case,  tu 
conceal  his  address,  and  thus  baffle  the  court.  That  a  solicitor 
is  not  at  liberty,  in  consequence  of  any  privilege,  directly  or  in- 
directly to  conceal  any  fact  which  will  enable  the  court  to  dis- 
cover the  residence  of  its  ward  is  settled  by  JRamsbotham  v.  Se- 
itior  (*);  Burton  v.  £Jarl  of  Damley  (*);  and  this  rule  will,  it  is 
259]  *submitted,  apply  to  the  case  of  any  defendant  conceal- 
ing his  address. 

Mr.  Locock  Webb^  for  the  defendant,  was  not  called  on. 

Sir  James  Bacon-,  V.C.  :  There  is  no  evidence  that  the  so- 
licitors, or  any  one  else,  know  the  address  of  this  defendant,  and 
if  they  did  there  would  be  no  obligation  whatever  on  tlflBm  to 
disclose  it.  The  cases  which  have  been  cited,  Ramsbotham  v. 
Senior  (')  and  Burton  v.  JSarl  of  Damley  (*),  have  no  application, 
as  they  both  relate  to  the  concealment  of  wards  of  court,  and  in 
all  such  cases  a  solicitor  is  bound  to  ^ve  to  the  court  every  in- 
formation which  may  lead  to  the  discovery  of  their  place  of 
abode.  I  can  find  no  precedent  for  making  such  an  order  as  is 
asked,  and  I  must  refuse  the  motion  with  costs. 

Solicitors :  Messrs.  Budd  ^  Son  ;  Messrs.  Clarke,  Son  ^  jRawlbs. 

O  22  Beav.,  282.  15.    See  also,   £h)ant  x.  J<me$,  Canes 
(•)  Law  Rep.,  8  Eq.,  575.  Temp.  Hardw.,  179. 
(')  Law  Rep.,  8  £q.,  576,  n.                  •  And  if  no  plaintiff  can  be  found  the 
When  the  ^residence  of  the  plaintiff  attorney  may  be  compelled  to  paj  the 
18  not  known  to  the  defendant  and  it  is  costs.    Oynn  y.  Kirby,  1  Strange,  402. 
necessary  for  his    protection   that   it  Although  the  information  may  be  re- 
should  be  disclosed  his  attorney  may  be  fused  in  an  action  qui  tarn.  Bracdfy  v. 
compelled  to  disclose  it  and  to  give  the  DalUm,  2  Strange,  705. 
plaintiffs  occupation.    John»m  v.  Bix-  Proceedings  may  be  stayed  nntil  the 
by,  5  Bam.  ana  Aid.,  540, 1  Dowl.  and  plaintiff  can  be  found.   Short  v.  King, 
Ryl.,  174 ;  Ninety  nine  Plaintiffs  v.  Van.  2  Stranp:e,  681. 

derbilt,  1  Abb.,  Prac.  Rep.,  193 ;  Worten  If  a  defendant  plead  non  joinder  of 

V.  Smith,  6  J.  B.  Mobre,  110 ;  McRoeman  other  persons  liable  with  him  he  may 

V.  Patrick,  4  Howard's  Miss.  Rep,  583;  be  compelled  to  ^ve  their  residences 

Weety,  Houtton,  3  Harrington  (N.  J.),  and  additions.  7by29r  v.  i/amf,  4  Bam. 

and  Aid.,  93. 


[Law  Reports,  15  Equity  Cases,  260.] 
V.C.B.  Feb.  8, 1873. 

260]  ♦Inman  v.  Inman. 

[1872  L  72.] 

Infant  —  Voidable  Transaction  —  Priority. 

An  infant  charged  his  reversionary  interest  in  a  fund  with  payment  of  %  sam 
lent  to  him  upon  his  promissory  note,  and  executed  a  statutory.declaration  staV 
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ing  (antralj)  that  he  was  then  of  fall  age.  After  attaining  twentj-one  Le  mort- 
p^a^ed  his  interest  in  the  fund  for  an  amount  exceeding  what  was  ultimately 
available  without  disclosinjyf  the  fact  of  the  prior  charge  : 

Held^  that  the  charge  given  by  the  infant  during  his  infancy  and  incapacity  itt 
contract  was  avoided  by  the  sabsequent  mortgage  executed  by  him  when  of  full 
age  and  capable  of  contracting,  to  a  mortgagee  without  notice. 

Adjourned  Summons  on  behalf  of  the  plaintifti  C.  W.  Inman 
and  Edward  Flower  that  the  sum  of  £316  95.  8d.  standing  in 
court  to  the  credit  of  this  cause  to  "  the  account  of  C.  W.  In- 
man and  his  incumbrancers,"  be  paid  to  the  applicant  Edward 
Flower  in  part  discharged  of  a  sum  of  £400  and  interest  owing  to 
him  by  *the  applicant  C.  W.  Inman,  and  secured  by  a  [261 
mortgage  dated  the  15th  of  March,  1872.  The  application  was 
opposed  by  Robert  Morris,  who  claimed  under  a  prior  charge 
given  by  the  plaintift'on  the  18th  of  March,  1870,  but  it  appeared 
that  at  the  time  when  such  charge  was  given  the  plaintift'  was 
an  infant,  though  he  concealed  the  fact  from  Morns.  Upon  the 
death  oT  his  fathei',  the  plaintift*  C.  W.  Inman  became  absolutely 
entitled  under  the  will  of  Charles  Inman,  the  testator  in  the 
cause,  to  one-fifth  share  of  two  legacies  of  £8000  and  £2000. 

It  appeared  that  in  March,  1870,  Morris,  a  bill  discounter  and 
money  lender  in  Waterloo  Place,  was  applied  to  by  a  Mi\ 
Simpson  to  discount  for  the  plaintitt*  a  promissory  note  for  £125. 
Being  informed  tliat  the  plaintiff  was  entitled  to  the  above- 
mentioned  share  payable  on  the  death  of  his  father,  then  aged 
fifty-two,  an<l  that  the  plaintift*  had  attained  twenty-one,  Morris 
consented  to  discount  the  promissory  note  upon  having  a  mem- 
orandum of  charge  given  to  him  by  the  plaintift' to  secure  pay- 
ment of  the  note  and  interest,  and  the  usual  statutory  declara- 
tion. The  plaintift',  who  was  then  under  a^e,  and  a  student  at 
St.  Bartholomew's  Hospital,  gave  his  promissory  note  for  £125, 
with  interest  at  1.9.  3c/.  in  the  pound  per  month,  and  gave  a 
memorandum  of  charge  upon  all  his  estate,  share,  and  interest 
under  the  will  of  the  testator  for  securing  to  Morris  payment 
of  the  note  and  interest.  The  memorandum  was  accompanied 
by  a  statutory  declaration  by  plaintift' that  he  was  of  the  age  of 
twenty-one  years  and  upwards,  having  been  born  at  Melbourne, 
in  Australia,  on  the  21st  of  June,  1848 ;  that  he  was  entitled 
under  the  will  of  the  testator,  as  one  of  the  five  children  of 
Robert  Inman,  to  the  share  in  question  payable  at  the  death'of 
liis  father ;  and  that  he  had  not  charged,  incumbered,  or  pre- 
judically  aftected  his  interests  under  such  will.  Upon  receiving 
ihese  documents,  which  bore  date  the  18th  of  March,  1870, 
fi'om  Allen,  his  solicitor,  who  had  prepared. them,  Morris  drew 
a  chock  for  £106  55.,  the  agreed  consideration  for  the  said  pro- 
missory note,  and,  according  to  his  afiidavit,  "  the  said  Mr. 
Allen  accounted  to  the  said  plaintiff  for  the  same,  as  I  have 
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been  informed  and  believe."  On  the  1st  of  June,  1870,  Morris 
262]  discounted  for  the  *plaintiff  another  promissory  notp  for 
£150,  and  took  a  memorandum  of  further  charge  from  llio 
plaintiff.  The  two  promissory  notes  for  £125  aiid  £150,  with 
interest,  not  having  been  paid,  Morris  on  the  10th  of  December, 
1870,  gave  notice  to  the  defendants,  the  executors  of  the  will 
of  Charles  Inman,  of  his  charges,  and  repeated  this  notice  on 
the  12th  of  December,  1871,  and  the  20th  of  January,  1872. 

On  the  5th  of  October,  1872,  notice  was  given  to  Morris  that, 
in  consequence  of  his  claim  upon  the  executors  the  sum  of  £316 
195.  3d.,  the  balance  of  the  plaintiffs  share  (the  greater  part  of 
which  had  been  paid  to  him  on  his  father's  death),  hud  been 
paid  into  court  by  them  to  an  account  entitled  "  The  account 
of  Mr.  C.  W.  Inman  and  his  incumbrancers,"  and  that  applica- 
tion for  payment  would  be  made  by  Flower,  an  incumbrancer 
by  mortgage  dated  the  15th  of  March,  1872. 

The  plaintiff  attained  twenty-one  on  the  21st  of  June,  1871. 
In  his  affidavit  Morris  stated  that  at  the  time  he  discounted  the 
promissory  notes  he  did  not  know,  nor  had  he  any  reason  to 
suspect,  that  the  plaintiff  was  under  age;  on  the  contrary, 
assuming  that  the  statement  in  the  statutory  declaration  as  to 
the  age  of  the  plaintiff  was  true,  he  believed  that  he  had  attained 
his  majority,  and  he  advanced  his  money  on  the  faith  of  the 
truth  of  the  statement  in  the  statutory  declaration.  He 
had  never  seen  the  plaintiff.  The  applicant  Flower  stated 
in  his  affidavit  that  when  he  advanced  his  money  to  the  plaintiff 
and  took  his  security  he  had  no  notice  or  knowledge  of  any 
charge  or  security  given  by  the  plaintiff,  and  was  wholly 
is^norant  of  any  prior  transactions  between  the  plaintiff  and 
Morris.  He  also  stated  that  on  the  14th  of  February,  1872,  he 
wrote  to  C<  Inman,  the  acting  executor  and  trustee,  and  also  to 
W.  Inman,  one  of  the  other  two  trustees,  to  inquire  whether 
they  had  notice  of  any  incumbrance  by  C.  W.  Inman  affecting 
his  interest  in  the  funds.  No  answer  was  received,  and  the 
applicant  wrote  again,  and  in  a  third  letter,  of  the  29th  of 
February,  1872,  he  gave  notice  that  ho  should  advance  the 
money  in  a  week's  time  unless  he  heard  in  the  meantime  from 
the  trustees  (to  whom  he  should  look  to  make  good  any  loss) 
that  the  interest  had  been  incumbered. 

263]  *Not  receiving  any  answer  from  the  trustees,  Flower 
advanced  £400  to  C.  W.  Inman  on  the  security  of  a  mortgage 
dated  the  15th  of  March,  1872,  after  having  satisfied  himself, 
by  inspecting  the  baptismal  register,  that  C.  W.  Inman  had 
attained  twecty-one. 

Mr.  Nalder  (Mr.  Kay^  Q.C.,  with  him),  in  support  of  the 
summons :  The  charge  of  Morris,  having  been  taken  from  the 


Vol.  XV.f  EQUITY  CASES.  841 


y.C.B.  Inman  Y.  Inman.  1878 

plaintiff  while  he  was  an  infant^  cannot  prevail  against  the  mort- 
gage to  Flower  executed  when  he  was  of  full  age.  In  the  case 
of  an  infant  or  married  woman,  fraud  does  not  prevent  the  in- 
capacity to  contract  being  a  defense  to  an  action :  BariUii  v. 
Welh  (>) ;  De  Boo  v.  Foster  (% 

Mr.  FreeTTum^  and  Mr.  FtUlertoTij  for  Morris :  If  the  infant 
practices  fraud,  he  is  liable  for  the  consequences.  Having  ob- 
tained the  money  upon  the  faith  of  his  solemn  declaration  that 
he  was  of  full  age,  he  has  rendered  himself  liable  in  equity 
(though  an  infant  at  the  time)  for  the  debt  so  contracted :  Cory  v, 
Gertcken  0 ;  Lord  Teynham  v.  Webb  (*) ;  Allen  v.  Allen  (*) ;  SUitor 
v.  Brady  (•).  The  law  of  England,  whilst  it  protects  the  im- 
becility of  infants,  still  keeps  in  view  that  respect  which  is  due 
to  the  fair  claims  and  interests  of  others,  and  will  not  allow 
that  which,  in  the  language  of  Lord  Mansfield  in  Zouch  v.  Par- 
sons (^),  was  intended  as  a  shield  and  not  as  a  sword  to  be  turned 
into  an  offensive  weapon  of  fraud  and  injustice,  and  therefore 
an  infant  conusant  of  a  fraud  shall  be  as  much  bound  as  an 
adult:  Fonblanque's Equity (*);  Story'sEquity Jurisprudence^'); 
Co.  Litt.  f'°);  Comyn's  Dig.  Infant,  E.  The  privilege  of  in- 
fancy is  a  legal  privilege.  "  On  the  one  hand,  it  cannot  be  used 
by  infants  for  the  purposes  of  fraud ;  on  the  other,  it  cannot,  I 
think,  be  allowed  to  be  infringed  upon  by  persons  who,  know- 
ing of  the  infancy,  must  be  taken  also  to  know  of  the  legal 
consequences  *which  attach  to  it"  :  Nelson  v.  Siocker  (")•  [264 
In  this  case  Mr.  Morris  has  sworn  distinctly  that  he  did  not 
know  that  plaintiff  was  an  infant,  and  advanced  his  money  on 
the  faith  of  the  statutory  declaration  that  he  was  of  full  age. 
An  infant  may  render  himself  liable  for  an  independent  tort. 
Barnard  v.  Haggis  (^*').  Moreover,  in  this  case  the  contract  with 
Morris  was  one  which  was  voidable  and  not  void.  Being  void- 
able at  his  election  when  he  comes  of  age,  he  must,  in  order 
to  escape  from  liability,  then  do  some  act  showing  his  intention 
to  repudiate  it,  and  it  has  been  held  that  a  mere  plea  of 
infancy  without  an  averment  that  he  repudiates  the  contract  is 
insufficient :  Leeds  and  Thirsk  Bailway  Company  v.  FeamUy  (") ; 
Birkenheady  ^.  BaUicay  Company  v.  Pilcher  (^*) ;  Lublin  and  Wick- 
low  Railway  Company  v.  Black  ("),  If  he  does  not  himself  elect 
to  avoid  it  (and  in  this  case  the  contract  with  Morris  is  impeached 

C)  31  L.  J.  (Q.B.),  57.  •  O  Book  i,  chap,  ii,  §  4. 

0 12  C.  B.  (N.S.),  272.  (•)  §  240. 

(«)  2  Madd..  40.  (•")  Page  172,  a. 

(*)2VeB.  Sen.,  198.  (")  28  L.  J.  (Ch.),  760-4. 

(•)  2  D.  &  War.,  307.  (")  32  L.  J.  (CP.),  189. 

(•)  14  It.  Com.  L.  Rep.,  61.  (»•)  4  Ex.,  26. 

(')  3  Burr.,  1804.  ('*)  5  5  Ex.,  114, 121. 

n8Ex.,181. 
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by  a  subsequent  incumbrancer),  no  one  else  can  do  so  for  him ; 
u  third  party,  a  mere  stranger,  has  no  right  to  say  that  the  in- 
fant may  not  make  what  contract  he  pleases :  Douglas  v.  Wat- 
son  (*);  Holt  v.  Ward  (');  Forrester^ s  Case  (');  WUtbwhanCs 
Case  (*).  They  also  cited  Ware  v.  Lord  Egmoni  (*) ;  Wroui  v. 
Dawes  ?•). 

Sir  James  Bacon,  V.C.  :  If  I  were  to  yield  to  the  very  dis- 
cursive argument  that  has  been  addressed  to  me,  I  should  be 
laying  down  a  rule  which  peraons  in  Mr.  Morris's  condition 
would  very  readily  avail  themselves  of.  I  have  nothing  to  do 
with  a  great  deal  of  what  has  been  read  from  text  books,  begin- 
ning with  Coke  on  Littleton,  and  coming  down  to  a  very  recent 
time,  because  the  principles  are  beyond  all  question.  What  I 
liave  to  deal  with  is  the  case  of  a  mortgage  to  Mr.  Flower,  per- 
fectly valid  in  all  respects,  made  by  an  ^ult  man,  made  after 
inquiry  had  been  made  of  the  trustees,  and  satisfactorily  an- 
swered by  them.  The  question  is  whether  that  is  to  have  its  full 
265]  force  and  effect,  or  whether  it  is  to  be  ^supplanted  and  su- 
perseded by  what  is  called  a  charge  created  by  this  man  at  a  time 
when  he  had  not  attained  his  age  of  twenty-one.  I  am  told  he 
cannot  avail  himself  of  his  fraud ;  but  it  is  not  he  who  is  seeking 
to  avail  himself  of  his  fraud.  I  am  told  it  was  not  void  in  tbe 
beginning,  but  voidable.  If  it  were  voidable  can  there  bfe  any 
more  entire  avoidance  of  it  than  the  assignment  made  in  favor 
of  Mr.  Flower?  Mr.  Flower's  evidence  is  clear  and  distinct, 
and  open  to  no  kind  of  impeachment;  and  unless  I  am  to  hold 
that  as  against  Mr.  Flower,  in  whom  the  interest  of  Mr.  Inman 
is  now  vested  by  virtue  of  the  instrument,  that  interest  is  taken 
away  from  him  by  virtue  of  that  contract,  which,  when  Mr. 
Inman  was  incapable  of  contracting,  «he  entered  into  with  Mr. 
Morris,  nothing  can  be  more  clear  than  that  Mr.  Flower  is  en- 
titled to  the  benefit  of  his  security,  and  to  payment  out  of  the 
fund  now  standing  in  court  I  have  heard  nothing  which  can 
in  the  slightest  degree  affect  the  principle  upon  which  such 
matters  are  regulated.  If  I  were  to  inquire  into  what  is  called 
faults  on  both  sides,  I  should  be  compelled  to  say  that  I  can 
find  no  fault  on  the  part  of  Mr.  Flower.  If  I  look  at  Mr.  Mor- 
ris's evidence,  and  if  it  were  necessary  to  inquire  into  it,  I  cannot 
say  that  it  inspires  me  with  entire  confidence ;  I  cannot  say  that 
the  payment  is  proved  to  have  been  made  in  the  distinct  manner 
in  which  it  might  have  been.  It  is  not  necessary  however,  to 
inquire  into  that.  By  a  transaction,  which  if  it  were  not  void 
at  first,  was  avoided  by  the  subsequent  mortgage,  an  infant  con- 

(»)  17  C.  B.,  685,  C91.  {*)  8  Rep.,  43  b. 

(»)  2  Str..  988.  (•)  18  Jur.,  871. 

O  Sid.,  41.  (•)  4  Jur.  (N.S.),  8W,  3W. 
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tracts  to  make  available  a  certain  equitable  interest  which  he 
then  possessed,  and  at  a  later  period,  when  he  was  competent 
to  contract,  he  does  contract  with  Mr.  Flower,  and  docs  make 
to  him  an  assignment  and  transfer  of  all  of  his  interest.  In  my 
opinion  the  case  is  clear  beyond  the  possibility  of  doubt,  and 
although  there  is  no  disputing  the  authority  of  the  cases  which 
have  been  referred  to,  I  have  not  been  able  to  perceive  the  ap- 
plication of  those  cases  to  the  present  There  must  be  an  order 
for  payment  of  the  money  in  court  to  Flower,  and  the  costs  oc- 
casioned by  the  summons  being  adjourned  into  court  must  be 
paid  by  Morris. 

Solicitors :  Messrs.  Flower  ^  Nussey  ;  E.  G.  Lawrence. 


[Law  Reports,  15  Equity  Cases,  209.] 
V.C.W.,  Dec.  21, 1872. 

♦Davey  v.  Wibtlisbach.  [269 

[1872  D.  183,] 

Declaration  of  Rig\U  of  Parties— Direction  for  Sale  of  Premisa^Further  Contir 

deration  reserved — Coets. 

Where  infant  plaintifis  prayed  for  a  declaration  that  premises  were  divisible 
amongst  them  and  a  defenoant,  and  that  the  costs  of  the  suit  might  be  taxed,  and 
the  plaintiffs'  costs  declared  to  be  a  charge  on  their  shares ;  for  a  partition,  or  sale, 
and,  after  payment  of  the  costs,  for  a  division  of  the  proceeds,  tne  court  made  a 
declaration  as  to  the  rights  of  the  parties,  and  dire<^ed  a  sale«  but  declined  to 
inake  any  order  as  to  the  costs  until  the  further  consideration  of  the  cause. 

Form  of  decree  in  Young  y.  Foung  (')  and  France  y.  France  (")  not  adopted. 

Three  infants,  by  their  next  friend,  filed  the  bill  in  this  cAuse ; 
and  they  prayed  for  a  declaration  that  a  certain  messuage  and 
premises  in  the  bill  mentioned  were  divisible  amongst  them  and 
the  second  named  defendant  in  equal  fourths ;  they  also  prayed 
that  the  coats  of  themselves  and  the  defendants  in  the  suit  might 
be  taxed,  and  that  the  costs  of  the  plaintiffs  might  be  declared 
to  be  a  charge  upon  their  shares  in  the  premises ;  that  a  parti- 
tion of  the  premises  might  be  made  amongst  the  plaintiffs  and 
the  second  named  defendant;  or  that  the  premises  mi^ht  be 
sold,  and  the  proceeds,  after  the  payment  of  the  costs,  divided 
amongst  them  ;  and  for  consequential  relief. 

Mr.  Bury^  for  the  plaintiffs,  stated  the  facts,  and  asked  for  an 
order  similar  to  that  made  in  the  case  of  Young  v.  Young  (*), 
which  was  followed  in  the  case  of  France  v.  France  {'). 

Mr.  JRodweUy  for  the  defendants. 

Sir  John  Wickens,  Y.C.  :  I  will  make  a  declaration  that  the 
messuage  and  premises  are  divisible  amongst  the  three  plaint- 

(»)  Law  Rep.,  18  Eq„  175,  n.  (*)  Law  Rep.,  13  Eq..  173. 
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270]  iff^  ^^^  ^^^  second  named  ^defendant,  and  direct  a  sale 
of  the  property ;  but  I  mast  decline  to  make  any  order  at  pre- 
sent as  to  the  costs.  Further  consideration  must  be  reserved, 
and  there  will  be  liberty  to  apply. 

Solicitor  for  the  plaintiffi :  Mr.  W.  S.  Page.  • 

Solicitor  for  the  defendants :  Mr.  Hohimon,  \ 

I 


[Law  Reports,  15  Equltj  Cases,  270.J 
V.C.W.,  Dec  16, 1872. 

In  re  Williams'  Estate.    Williams  v.  Williams. 

[1871  W.  149.] 

Administration  of  Assets — Action  against  Legal  Personal  Representative — 82  d  33 
Viet.  c.  46 — Specialty  and  Simple  Contract  Ddds— Judgment  Creditor — Priority. 

By  the  statute  82  &  33  Vict  c.  46,  the  distinction  between  specialtjr  and  umple 
coDiract  debts  in  the  administration  of  assets  of  deceased  persons  is  abolished, 
but  a  creditor  wlio  first  takes  legal  proceeding  against  the  legal  personal  repre- 
sentative, and  obtains  judgment,  is,  though  it  be  not  registered,  entitled  to  be 
]>aid  his  debt  in  full  in  priority  over  all  other  creditors. 

Jennings  ▼.  Bigby  (')  followed. 

Adjourned  Summons.  The  suit  was  instituted  by  a  summons 
for  the  administration  of  the  personal  estate  of  James  Williams, 
who  died  intestate  after  the  passing  of  82  &  33  Vict.  c.  46,  one 
of  the  simple  contract  creditors  having  obtained  judgment 
against  the  administratrix  for  debt  due  to  him  by  the  intestate. 
On  the  27th  of  June,  1871,  an  order  was  made  on  the  summons 
for  administration,  and  another  order  was  immediately  after- 
wards made  restraining  the  judgment  creditor,  who  had  obtained 
judgment  on  the  23d  of  June,  1871,  from  further  proceeding 
with  his  action.  All  the  personal  estate  (£832  6^.  4d.  consols) 
had  been  paid  into  court,  but  it  was  insufficient  for  the  payment 
of  all  the  debts  and  the  costs  of  the  suit.  Some  of  the  creditors 
were  specialty  creditors  under  a  mortgage  deed  executed  by  the 
271]  intestate.  *The  creditor  did  not  register  his  judgment  at 
the  Common  Pleas  Office,  but  claimed  priority  over  Sie  other 
creditors.  The  chief  clerk  had  not  allowed  or  disallowed  the 
claim,  but  had  siniply  certified  the  amounts  of  all  the  debts. 

Mr.  Morgan  J  Q.C.,  and  Mr.  WhUehome^  for  the  plaintiff:  The 
question  is,  whether  this  judgment  creditor  has  a  right  to  be 
paid  in  full  in  priority  to  the  other  creditors,  or  whether  the 
statute  of  1869  (32  &  88  Vict.  c.  46),  which  w:as  passed  for  the 
purpose  of  abolishing  the  distinction  as  to  priority  of  payment 
which  then  existed  between  the  specialty  and  simple  contract 
debts  of  deceased  persons,  has  taken  away  that  right.    Prior  to 

(0  33  Beav..  198. 
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the  passing  of  the  statute  4  &  5  Will.  &  M.  c.  20,  an  executor 
was  liable  upon  any  judgment,  even  if  he  had  no  notice  of  it. 
To  remedy  the  hardships  which  executors  sometimes  suffered 
that  statute  was  passed.  The  object  of  it  is  fully  explained  in 
the  cases  of  Hickey  v.  Hayter  (')  and  Sleel  v.  Rorke  (*).  It  was  in- 
tended by  that  statute  to  settle  all  questions  between  creditors 
inter  se.  By  the  28  &  24  Vict.  c.  38,  s.  8,  it  was  enacted  that 
no  judgment  which  had  not  been  entered  as  therein  mentioned 
should  have  any  preference  against,  inter  altoSy  administrators  in 
their  administration  of  intestates'  estates  ;  and  by  sect.  4  it  was 
enacted  that  no  judgment  which  had  been  registered  under  the 
provisions  contained  in  the  2  &  3  Vict.  c.  11,  as  amended  by 
the  18  &  19  Vict.  c.  15,  should  have  any  preference  against, 
inter  alios^  administrators  in  their  administration  of  intestates' 
effects,  unless  at  the  death  of  the  intestate  five  years  should  not 
have  elapsed  from  the  date  of  the  entry,  or  from  the  only  or 
last  re-entry  thereof.  The  language  of  the  statute  clearly  ex- 
tends to  all  judgments,  including  those  of  county  courts :  Jie 
Turner  Q ;  Williams  on  Executors  {*).  The  statute  of  1869 
abolished  the  dictinction  between  specialty  and  simple  contract 
debts  in  the  administration  of  assets  in  this  court;  and  though 
the  act  is  silent  as  to  judgments,  yet  it  is  submitted  that  the  lan- 
guage of  it  applies  to  all  creditors,  and  has  put  them  upon  the 
same  footing:  Landon  v.  Ferguson  {^\;  Walter  *v.  Turner  if).  [272 
In  DoUand  v.  Johnson  (^)  in  was  held,  but  with  great  reluetance, 
that  a  registered  judgment  obtained  against  the  representative 
of  a  deceased  person  had  prioritv,  but  in  this  case  the  judgment 
has  not  been  registered.  [TheViCB  Chancbllor  :  But  for  the 
Act  82  4;'33  Vict.  c.  46  this  case  would  be  clear.  There  is  the 
case  of  Jennings  v.  Bigby  (*),  which  is  against  you,  for  it  was 
there  held  that  judgments  against  executors  need  not  be  regis- 
tered in  order  to  retain  their  priority.]  Though  the  judgment 
creditor  may  contend  that  he  is  entitled  to  set  that  case  off 
against  Be  Turner  (^;  yet  it  is  submitted  that  the  court  is  not 
bound,  looking  at  the  reasoning,  to  follow  that  decision.  IF 
the  act  of  1869  had  not  been  passed  a  specialty  creditor  would 
clearly  have  had  precedence  over  this  judgment  creditor.  It 
could  not  have  been  intended  indirectly  to  take  away  this  pri- 
ority, as  will  be  the  case  if  the  argument  on  the  other  side 
should  succeed ;  for  the  object  of  the  act  was  not  to  benefit 
judgment  creditors,  and  give  them  a  position  above  specialty 

•    (0  6  T.  R.,  884-887.  (•)  3  Ross.,  849. 

r»)  1 B.  &  P.,  807.  (•)  9  L.  T.  (N.S.),  756. 

(■)  83  L.  J.  (Ch.).  232.  C)  2  Sm.  &  Glff..  801. 

O  6th  Ed.  vol.  ii,  p.  935.  (")  88  Beav.,  198. 

(•)  33  L.  J.  (Ch.),  232. 
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creditors,  but  to  benefit  simple  contract  creditors ;  and  certainly 
this  is  not  a  case  in  which  the  court  will  favor  the  judgment 
creditor,  who  by  a  mere  slip  on  the  part  of  the  plaintiff  has  been 
enabled  to  obtain  this  alleged  priority,  but  will  distribute  the 
assets  of  this  intestate  equally  amongst  his  specialty,  judgment, 
and  simple  contract  creditors. 

Mr.  ByrnCy  for  the  defendant. 

Mr.  T.  A.  BoberiSy  for  the  judgment  creditor,  was  not  called 
upon,  but  he  mentioned  the  case  of  Gaunt  v.  Taylor  (*;,  upon 
which  the  decision  in  Jennings  v.  Bigby  was  founded. 

Sir  John  Wickens,  V.C.  :  It  seems  to  me  that  the  case  of 
Jennings  v.  Bigby  is  an  authority  conclusive  upon  me,  and  binds 
me  to  hold  that  in  the  year  1863  an  unregistered  judgment 
against  an  executor  had  prioritv  in  the  administration  of  assets 
273]  over  the  debts  of  all  other  creditors  *having  debts  of 
equal  rank  with  that  for  which  judgment  was  recovered.  But 
it  has  been  argued  that  the  law  has-been  altered  by  the  statute 
32  &  83  Vict.  c.  46,  and  it  has  been  pointed  out  that  if  that  is 
not  so,  a  judgment  against  an  executor  for  a  simple  contract 
debt  will  obtain  indirectly  priority  over  specialty  debts.  That 
may  be  an  unexpected  and  unintended  consequence  of  the  sta- 
tute, but  it  appears  to  me  to  be  an  unavoidable  one.  The  dis- 
tinction between  specialty  and  simple  contract  debts  is  abolished. 
It  was  abolished  and  did  not  exist  when  the  intestate  in  this 
case  died ;  but  I  can  find  nothing  in  the  statute  to  take  away 
that  r*eward  for  diligence  which  a  creditor  is  supposed  to  earn 
by  being  first  to  take  proceedings,  after  the  death  of  the  debtor, 
against  the  executor,  which  gives  him  priority,  if  his  proceed- 
ings ripen  into  a  judgment,  over  all  creditors  of  eqn^l  degree, 
even  if  they  obtain  judgment  the  next  day;  in  other  words,  I 
do  not  think  the  legal  efiect  of  the  proceedings  taken  after  the 
intestate's  death  by- this  creditor  was  Intended  to  be  nullified 
or  altered  by  the  statute,  which  simply,  and  for  certain  purposes, 
and  to  a  certain  extent,  made  the  mode  in  which  the  debt  was 
contracted  by  the  intestate  immaterial.  This  judgment  creditor 
must  be  paid  in  full  in  priority  and  with  costs,  and  the  costs  of 
all  the  otner  parties  upon  this  summons  must  be  provided  for 
out  of  the  estate. 

Solicitors  for  the  plaintiff:  Messrs.  LewiSy  MunnSy  ^  Longden. 

Solicitor  for  the  defendant:  Mr.  Edmund  Byrne^  agent  for 
Mr.  B.  D.  WiUianiSj  Carnarvon. 

Solicitors  for  the  judgment  creditor  :  Messrs.  Blozamj  Ellison 
d"  Bloxam, 

Q)Z  Man.  &  G.,  886 ;  8  Soott,  N.  R.,  700. 


VoL  XV.J  EQUITY  CASES,  847 


L.JJ.  for  V.O.W.  Griffiths  v.  Jones.  1873 

[Law  Reports,  15  Equity  Cases,  279.] 
L.JJ.,  for  V.C.W.   Feb.  20, 1873. 

♦Griffiths  v.  Jones.  [279 

[1871  G.  148.] 

Vendor  and  Purchaser — Sale  hy  Cowri — ValiuUion  of  Timber — 3iUtake — Opening 

Biddings. 

At  a  sale  of  an  estate  by  auction  under  the  direction  of  the  court,  J.  E,  having 
previously  been  informed  of  the  value  of  the  timber,  purchased  lot  2,  and  agreed 
to  take  the  timber  at  the  price  named  by  the  auctioneer.  The  chief  clerk  con- 
firmed the  sale  and  filed  his  certificate.  It  was  subsequently  discovered  that  the 
value  of  the  timber  on  a  portion  of  the  lot  had  been,  by  the  mistake  of  the  auc- 
tioneer, omitted : 

Held,  on  summons  by  the  vendors,  that  the  pnrcluuer  was  entitled  to  hold  the 
property  without  submitting  to  a  valuation  of  the  timber. 

This  was  an  adjourned  summons  in  a  creditor's  suit.  The 
application  was  on  behalf  of  the  defendants,  vendors,  and  it  was 
in  effect  for  the  purpose  of  compelling  John  Evans,  the  pur- 
chaser of  lot  2,  part  of  an  estate  situate  in  the  county  of  Flint, 
and  sold  under  the  direction  of  the  court,  to  pay  into  court  a 
sum  of  money,  in  addition  to  the  purchase-money  and  the  in- 
terest thereon,  the  value  of  the  timber  on  the  said  lot,  such  value 
to  be  ascertained  by  valuation.  The  ground  of  the  application 
was  that  a  large  portion  of  the  timber  was,  by  mistake,  omitted 
in  the  valuation  upon  which  the  amount  named  by  the  auc- 
tioneer at  the  sale  as  the  value  of  such  timber  was  founded. 
The  evidence  on  the  part  of  the  vendors  showed  that  the  timber 
on  63a.  18p.  *of  lot  2  had  been  omitted  from  the  valua-  [280 
lion  of  the  timber  on  the  lot,  which  at  the  time  of  sale  on  the 
15th  of  August,  1872,  the  auctioneer  stated  to  be  £1620.  John 
Evans  purcnased  the  lot  for  X11,000,  and  he  said  he  would  take 
the  timber  at  the  price  named  (.£1620).  On  the  part  of  the  pur- 
chaser the  evidence,  in  effect,  was  that  his  solicitors  asked  the 
vendors'  solicitors,  a  week  before  the  sale,  what  the  valuation 
of  the  timber  on  the  lot  was,  and  were  told  that  it  would  be  di- 
vulged only  at  the  sale,  and  that  the  purchaser  would  have  the 
option  of  taking  it  at  the  vendors'  price  or  by  valuation  in  the 
usual  way;  that  the  purchaser  and  a  friend  went  over  the  pro- 
perty and  roughly  estimated  the  value  of  the  timber;  that  the 
purchaser  on  hearing,  prior  to  the  sale,  the  amount  of  the  valua- 
tion of  the  timber,  gave  a  larger  sum  than  he  had  intended  to 
{five  for  the  property ;  and  that  £12,620  was  the  full  value  of  the 
ot  with  the  timber,  John  Evans  was  the  purchaser  of  other 
lots  of  the  same  estate,  and  took  the  timber  on  all  df  them  at 
the  valuation  declared  at  the  sale,  though  in  some  instances  he 
was  advised  it  was  excessive.    The  chief  clerk  confirmed  the 
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eale,  and  his  certificate  was  filed  long  before  these  proceedings 
were  taken. 

Mr,  Greene^  Q.C.,  and  Mr.  Slillatj  for  tlie  vendors,  contended 
that  upon  the  evidence  there  ought  to  be  a  fresh  valuation  of 
the  timber. 

Mr.  W.  C.  Ilaixei/y  for  a  subsequent  mortgagee,  supported 
that  view. 

Mr.  Morgan^  Q.C.,  and  Mr.  A.  Thomson^  for  the  purchaser, 
referred  to  the  cases  of  Morice  v.  Bishop  of  Durham  (*),  In  re 
Otrew^s  Estate  {*),  and  Guest  v.  Smythe  (') ;  and  contended  that 
this  was  an  application  analogous  to  the  old  practice  of  opening 
the  biddings,  which  had  been  abrogated  by  statute  30  &  81  Vict, 
c.  48.  No  fraud  was  imputed  to  the  purchaser.  The  applica- 
tion was  founded  upon  an  alleged  mistake,  but  there  had  been 
no  mistake  at  all ;  even  if  there  had  been  the  oourt  would  not 
rescind  the  purchase  merely  on  the  ground  that  the  vendors 
281]  had  *made  a  mistake  by  their  own  agent,  the  auctioneer. 
There  had  been  no  sui'prise  upon  the  vendors.  They  had  had 
plenty  of  time  to  make  up  their  minds  as  to  the  amount  of  the 
valuation  of  the  timber  and  of  the  property.  The  certificate 
had  become  absolute  before  any  proceedings  were  taken,  and 
for  these  reasons  the  summons  ought  to  be  dismissed. 

Mr.  Kekewichy  for  the  fii'st  mortgagee,  who  wished,  if  a  valua- 
tion was  not  ordered,  that  the  contract  should  stand  as  it  was. 

Mr.  GreenCy  in  reply,  submitted  that  the  argument  as  to  the 
opening  of  the  biddings  had  no  application  to  this  case.  The 
evidence  showed  that  the  mistake  was  a  serious  one,  and  that 
the  purchaser  had  a  full  opportunity  of  knowing  of  it;  but 
whether  he  did  know  of  it  or  not,  he  could  not  be  allowed  to 
hold  the  property  without  a  valuation  of  the  timber,  which  had 
been  omitted  by  mistake.  All  that  he  could  properly  claim  was 
to  have  the  purchase  rescinded. 

Sir  W.  M.  James,  L.J. :  I  am  of  opinion  that  the  relief  sought 
upon  this  summons  cannot  be  granted.  It  may  be  that  the  agent 
of  the  vendors  made  a  mistake  as  to  the  amount  of  the  value  of 
the  timber  on  this  lot,  but  it  would  be  very  inconvenient  if  a 
contract  made  between  vendor  and  purchaser  could,  merely  on 
the  ground  of  some  mistake  by  an  agent,  be  set  aside.  Suppose 
the  purchaser  had  made  a  mistake  in  his  valuation  of  the  estate, 
could  I  have  granted  him  relief?  If  I  could  not  do  so  in  that 
case,  why  should  I  do  so  in  this  ?  The  lot  was  sold  for  £11,000 
after  the  value  of  the  limber  was  declared,  and  the  purchaser 
elected  to  take  the  timber  at  the  price  named,  and  not  to  have 
a  valuation.  There  has  been  no  fraud  and  no  miscondact  oa 
the  part  of  the  purchaser;  and  the  mistake,  if  any^  was  through 

0)  11  Ves.,  57.  O  26  Bear.,  187.  O  Law  Rep.,  5  Ch.,  651. 
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neglect  on  the  part  of  the  vendors ;  and  it  is  now  quite  clear 
that  biddings  cannot  be  opened  except  for  fraud.  I  must  hold 
that  the  contract  is  binding,  and  dismiss  the  summons  with  costs. 

Solicitors  :  Messrs.  Barnard  ^  Harris ;  Messrs.  Ashursty  Morris^ 
^  Co.  Messrs.  Frankish  ^  Buchanan ;  and  Messrs.  Dawes  ^  Son. 


[Law  Reports,  15  Equity  Cases,  282.J 
L.J.J.  for  V.C.W.,  Feb.  25, 1878. 

♦Crozibr  V.  Crozikr.  [282 

[1872  C.  119.] 
WiU  —  AbtoliUe  Gift— Life  Estate  not  impUed. 

Gift  by  a  testator  of  all  the  residue  of  Lis  estate  and  effects,  real  and  personal, 
>¥liatsover  and  wheresoever,  to  his  wife,  E.  C,  and  after  her  death,  to  be  equaUy 
divided  to  the  children,  should  there  be  any ;  he  also  appointed  his  wife  sole  exe- 
cutrix.   There  were  no  children : 

Held,  that  the  wife  was  absolutely  entitled. 

Special  (Case.  R.  JW.  Crozier,  a  colonel  in  the  Indian  army, 
by  his  will,  dated  the  6th  of  March,  1862,  made  the  following 
disposition  :  **  I  give  and  bequeath  to  my  nephew  and  godson, 
H.  R.  Crozier,  the  sum  of  £200.  I  also  give  and  bequeath  to 
R.  Davis  and  A.  "Wood,  brother  and  sister  of  my  wife,  each 
jGlOO.  All  the  residue  of  my  estate  and  effects,  both  real  and 
personal,  whatsoever  and  wheresoever,  and  of  what  nature  and 
quality  soever,  I  give,  devise,  and  bequeath  the  sanie  to  my 
wife,'Emily  Crozier,  and  after  her  death,  to  be  equally  divided 
to  the  children,  should  there  be  any.  I  hereby  appoint  her  sole 
executrix  of  this  my  will." 

The  testator  died  on  the  12th  of  August,  1871,  having  had 
one  child  only,  who  was  born  after  the  date  of  the  will,  but  who 
predeceased  the  testator.  The  will  was  proved  by  the  executrix. 
A  question  having  been  raised  as  to  the  interest  taken  by  the 
executrix  under  the  will,  this  case  was  filed,  which  requested 
the  opinion  of  the  court  whether  the  executrix  took  an  absolute 
interest  or  only  a  life  interest  in  the  real  and  personal  estate  of 
the  testator,  or  in  any  and  what  part  thereof. 

Mr.  Dickinson,  Q.C.,  and  Mr.  CoU,  for  the  plaintiff:  There  are 
two  well-settled  rules  of  this  court  for  construing  wills :  First, 
that  where  there  are  words  conferring  an  absolute  gift,  there 
must  be  words  equally  strong  and  clear  to  cut  it  down :  Se- 
condly, that  where  there  is  a  gift  over  on  the  happening  of  an 
event,  the  actual  event  must  happen  before  the  gift  over  can  take 
♦effect.  Here  the  gift  to  the  executrix  is  absolute,  and  is  [283 
only  to  be  cut  down  on  an  event  which  has  not  happened.  It 
follows  that  the  executrix  is  entitled  absolutely. 
5  Eno.  Ksp.l  107 
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Mr.  Karslalce^  Q.C.,  and  Mr.  MaidJbw^  for  the  next  of  kin : 
The  words  of  the  gift  imply  that  the  testator  intended  only  to 
give  a  life  estate  to  the  executrix.  An  intention  apparent  on  the 
will  that  the  legatee  should  have  a  life  estate  only,  is  sufficient 
to  cut  down  the  gift,  however  strong  the  words  of  gift  may  be : 
Joslin  V.  Hammond  (*) ;  //i  re  Graham's  WiU  (*)  Waters  v.  Waters  (*). 

Mr.  Lindley^  Q.C.,  for  the  heir-at-law. 

Sir  W.  M.  James,  L.  J. :  I  must  take  the  whole  of  the  will 
together,  and  not  one  part  separately.  This  case  bears  no 
resemblance  to  Waters  v.  Waters  where  the  testator  interposed 
trustees.  It  is  more  like  the  case  of  In  re  Graham's  WiU.  The 
testator  in  this  case  gives  the  whole  property  di-rectly  to  his 
wife  without  the  interposition  of  trustees.  It  is  a  direct  and 
absolute  gift  to  her. .  Then  he  says,  if  there  should  be  children 
the  property  is  to  go  to  them  after  their  mother's  death.  It  is 
perfectly  clear  he  did  not  mean  to  die  intestate,  but  if  the  widow 
only  takes  a  life  estate  there  is  an  intestacy.  I  am  of  opinion 
that  the  widow  takes  absolutely,  and  the  question  must  be  an- 
swered accordingly.    The  costs  to  come  out  of  the  estate. 

Solicitor  for  all  parties :  Mr.  J?.  £.  Wheatley. 


[Law  Reports,  15  Equity  Cases,  284.] 
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284]  *Iii  r®  Clough's  Estate. 

Leases  and  Sales  of  Settled  Estates  Act — Person  of  unsound  mind  not  so  found  hjf 
JrupiisUion — Order  made,  under  s,  36  of  Act,  appointing  a  Guardian — SaU  ef 
Mftate  by  the  Court — Objection  to  Title  ^  Purchaser  aUotced. 

On  a  petition  presentcMl  under  the  Lieases  and  Sales  of  Settled  Estates  Act,  an 
order  lyas  made  for  the  sale  of  an  estate  to  which  A  B,  a  person  of  unsound  mind, 
but  not  found  by  inquisition,  was  entitled  for  life  in  remainder.  A  B's  brother 
had  been  previously  appointed,  under  the  36th  section  of  the  act,  the  guardian  of 
A  B  and  of  certain  infants  for  the  purpose  of  consenting  on  their  behalves  to  the 
application,  and  he  was  to  be  at  liberty  on  behalf  of  the  infants  to  consent.  The 
order  for  the  sale  was  made  upon  hearing  counsel  for  A  B  by  his  guardian,  and 
the  guardian  by  his  counsel  consenting. 

The  purchaser  objected  to  the  title  on  the  ground  that  only  a  committee  pro- 
perly appointed  could  consent  on  behalf  of  A  %  * 

Held,  that  the  objection  wss  well  founded ;  and  a  summons  taken  out  by  the 
vendors  to  compel  the  payment  of  the  balance  of  the  purchase  money,  interest, 
and  the  costs,  dismissed. 

In  re\Venner*s  Settled  Estates  (*)  considered 

This  was  an  adjourned  siiinraons  entitled  in  the  matter  of 
James  Henry  Clough's  Tlas  Ashpool  Estate,  and  of  the  Leases 
and  Sales  of  Settled  Estates  Act  (19  &  20  Vict.  c.  120).  James 
Henry  Clough,  who  was  after  the  Hie  estate  of  Catherine  Clough 

0)  8  My.  &  K..  110.  O  26  L.  J.  (Ch,).  «24. 

O  33  Beav.,  479.  O  Uw  Rep.,  6  Eq..  249. 
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(since  deceased)  entitled  in  fee,  by  his  will  devised  this  estate  to 
trustees  upon  trusts  for  his  wife  (since  deceased)  for  life,  with 
remainder  for  his  daughter  (his  heiress  at  law)  for  life,  with 
remainder,  in  efiect,  for  the  use  of  his  eldest  grandson,  Thomas 
Parr  Williams-Ellis  for  life,  with  remainder  for  his  sons  succes- 
sively in  tail,  with  remainders  over.  The  testator  died  in  1848. 
Thomas  P.Williams-Ellis,  now  the  tenant  for  life  in  remainder, 
was  at  the  time  the  petition  after  mentioned  was  presented,  and 
indeed  had  been  since  I  ebruary,  1870,  a  person  of  unsound 
mind,  though  not  so  found  by  inquisition.  He  had  five  sons 
and  two  daughters,  all  infants.  A  petition  entitled  as  above 
mentioned  was  presented  on  the  12th  of  July,  1871.  It  set 
forth  all  the  facts,  and,  inter  alia^  alleged  that  it  would  be  for  the 
benefit  of  the  parties  beneficially  interested  in  this  estate  that  it 
should  be  *8old  and  the  proceeds  applied  in  payment  of  [285 
the  incumbrances,  and  it  concluded  with  a  prayer  to  that  effect, 
and  that  the  surplus  (if  any)  should  be  invested  in  consols. 

On  the  9th  of  July,  1872,  John  Clough  Williams-Ellis  was 
appointed  guardian  of  his  brother  Thomas  P.  Williams-Ellis  and 
of  certain  infants,  "  for  the  purpose  of  consenting  on  their  be- 
halves" to  the  application.  The  order  concludea  thus :  "And 
the  said  John  Clough  Williams-Ellis  is  to  be  at  liberty,  on 
behalf  of  the  said  infants,  to  consent  to  the  said  application." 
And  on  the  11th  of  July,  1872,  an  order,  upon  hearing  counsel 
for,  amongst  others,  Thomas  P.  Williams-Ellis,  by  his  guardian 
appointed  by  the  court,  as  above  mentioned,  and  the  guardian 
by  bis  counsel  consenting,  was  made  whereby  there  were  ordered 
and  directed  certain  accounts  and  inquiries  and  a  sale  of 
the  estate  subject  to  the  provisions  and  restrictions  of  the  act, 
and  the  proceeds  to  be  paid  into  court.  The  estate  was,  on  the 
11th  of  October,  1872,  sold  by  auction  under  the  direction  of 
the  court,  and  Peter  Anderton  was  by  the  chief  clerk,  on  the 
81st  of  October,  1872,  certified  to  be  the  purchaser  of  the  estate 
for  the  sum  of  £26,500.  The  purchaser,  who  had  received,  on 
the  22d  of  November,  1872,  from  the  vendors  an  abstract  of 
title,  objected  to  the  title  on  the  ground  that  only  a  com- 
mittee properly  appointed  could  consent  on  behalf  of  Thomas 
P.  Williams-Ellis,  and  this  was  a  summons  on  the  part  of 
the  vendors  asking  that  he  might  be  ordered  to  pay  the 
balance  of  the  purchase  moneys ;  a  sum  of  £169  17^.  9d.  for 
interest  thereon ;  and  the  costs.  The  question  was,  whether 
the  consent  to  the  order  for  sale  by  the  guardian  appointed  by 
the  court  of  Thomas  P.  Williams-Ellis  was  binding  upon  Thomas 
P.  Williams-Ellis  as  tenant  for  life  in  remainder,  and  sufficient 
to  give  validity  as  regarded  him  and  the  other  persons  interested 
in  the  estate  to  that  order. 
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M.r. MorgvHy  Q.  C,  and  Mr.  A,  Thomson j  for  the  vendors: 
The  order  for  sale  was  made  under  the  provisions  of  the  Leases 
and  Sales  of  Settled  Estates  Act  (19  &  20  Vict  c,  120).  The 
86th  section  of  that  act  is,  that  all  powers  given  by  the  act,  and 
all  applications,  to  the  court  under  it,  and  consents  to  such  ap- 
plications may  be  exercised,  made,  or  given  by  guardians  on 
behalf  of  the  infants,  and  by  committees  on  behalf  of  lunatics ; 
286]  an<i  there  is  *a  proviso  that  in  the  cases  of  infant  or 
lunatic  tenants  in  tail  no  application  to  the  court  or  consent  to 
any  application  may  be  made  or  given  by  any  guardian  or 
committee  without  the  special  direction  of  the  court.  The 
order  in  this  case  was  made  upon  the  authority  of  In  re  Venner^s 
Settled  Estates  (*),  and  the  decision  in  that  case  was  come  to 
after  a  consideration- of  the  36th  section  of  the  act.  The  words 
of  the  section  are  merely  permissive.  It  was  intended  to  leave 
each  case  to  the  ordinary  rules  and  practice  of  the  court,  which 
are,  that  a  person  of  unsound  mind  not  so  found  by  inquisi- 
tion may  sue  or  defend  by  his  guardian.  The  case  of  In  re 
Venner^a  Settled  Estates  is  a  proof  that  the  statute  has  been  in 
the  same  manner  acted  upon  for  several  years,  and  it  will  be 
for  the  benefit  of  the  public  that  the  statute  in  this  particular 
be  not  made  a  dead  letter.  If  the  case  of  In  re  Venner's  Estates 
be  overruled,  numerous  titles  will  in  all  probability  be  upset. 
On  these  grounds  it  is  submitted  that  the  order  asked  for 
ou2:ht  to  be  made. 

Mr.  iViwVA,  for  the  purchaser:  The  language  of  the  86th  sec- 
tion is  express.  Consents  to  such  applications  must  be  given 
by  committees  on  behalf  of  lunatics  as  they  must  be  by  assignees 
of  bankrupts  or  insolvents.  As  regards  committees,  they  must 
be  appointed  by  the  court  having  jurisdiction  in  lunacy.  The 
order  in  this  case,  however,  states  that  John  Clough  Williams- 
Ellis  was  appointed  guardian  of  the  person  of  unsound  mind, 
and  of  infants,  for  the  purpose  of  consenting  on  their  behalves  ; 
and  that  he  should  be  at  liberty,  on  behalf  of  the  infants,  to 
consent  to  the  application  ;  and  consequently  the  court  did  not 
give  the  guardian  leave  to  consent  on  behalf  of  the  person  of 
unsound  mind.  The  27th  and  28th  sections  of  the  Leases  and 
Sales  of  Settled  Estates  Act  are  very  important.  Bv  the  for- 
mer the  court  is  not  to  authorize  any  act  which  could  not  have 
been  authorized  by  the  settlor;  and  by  the  latter  the  acts  of  the 
court  in  professed  pursuance  of  the  act  are  not  to  be  invalidated, 
except  that  no  lease,  sale,  or  other  act  ^^  shall  have  any  effect 
against  any  person  whose  concurrence  in  or  consent  to  the  ap- 
plication ought  to  have  been  obtained  and  was  not  obtained.** 
The  words  of  that  section  show  that  proceedings  cannot  go  on 

(')  Law  Rep.  0  Eq.,  249. 
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without  consents  in  *certain  cases,  and  there  is  no  way  of  [287 
obtaining  the  consent  of  a  person  of  unsound  mind  except  by  a 
committee  properly  appointed.  The  person  of  unsound  mind 
should  he  recover,  or  the  committee  should  one  be  appointed, 
would  be  able  to  recover  the  estate  in  an  action  of  ejectment, 
unless  it  could  be  shown  that  the  consent  to  the  sale  had  been 
obtained  in  tlie  manner  pointed  out' by  the  36th  section.  The 
purchaser  wishes  to  expend  a  considerable  sum  of  money  on  the 
estate,  and  though  he  is  a  willing  purchaser,  he  is  unwilling  to 
take  a  bad  title.  In  re  Venner's  Settled  Estates  (*)  does  not  apply 
to  this  case.  If  it  should  be  considered  that  it  does,  then  I 
contend  that  the  decision  was  not  a  right  one  upon  the  con- 
8truc4:ion  of  the  86th  section  of  the  act.  It  cannot  be  contended 
that  that  decision  will  bind  the  courts  of  common  law;  and  the 
cases  of  In  re  TarbutVs  Estate  (*)  and  In  re  Franklin's  Estates  (^, 
cited  in  that  case,  do  not  bear  oqt  the  order  made  by  the  master 
of  the  rolls.  Those  cases  were  exceptional,  and  are  not  of 
sufficient  authority  for  the  order  asked.  Therefore  I  submit 
that  the  summons  ought  to  be  dismissed. 

Mr.  Morgan^  in  reply :  Though  the  order  in  In  re  Venner's 
Settled  Estates  was  not  made  adversely,  it  is  an  authority,  and 
has  been  acted  upon,  and  in  this  very  ease.  The  production  of  the 
order  showing  the  consent  by  the  guardian  would  be  a  com- 
plete answer  in  an  action  of  ejectment,  for  the  consent  of  the 
guardian  is  as  good  as  that  of  a  committee.  Putting  the  86th 
section  of  the  act  aside,  the  court  can,  under  its  original  juris- 
diction, recognize  the  guardian  as  the  proper  representative  for 
all  purposes,  as  if  he  had  been  appointed  in  a  suit;  and  that 
being  so,  the  consent  is  of  the  person  of  unsound  mind  himself. 
But  the  language  of  the  28th  section  of  the  act  is  conclusive, 
for  it  says,  that"  after  the  completion  of  any  lease  or  sale,  or 
other  act  under  the  authority  of  the  court,  and  purporting  to  be 
in  pursuance  of  this  act,  the  same  shall  not  be  invalidated  on 
the  ground  that  the  court  was  not  hereby  empowered  to  author- 
ize the  same."  Then  comes  the  exception  which  has  been 
referred  to,  that  no  sale  shall  have  any  effect  *against  any  [288 
person  whose  concurrence  in  the  application  ought  to  nave 
been  obtained  and  was  not;  but  this  gentleman's  concurrence 
was  (within  the  meaning  of  the  36th  section)  obtained ;  if  it  was 
not,  then  the  case  is  covered  by  the  general  practice  of  the  court. 

Sir  W.  M.  James,  L.J. :  I  am  of  opinion  that  the  objection 
of  the  purchaser  to  this  title  is  well  founded.  The  question  in 
this  case  has  never  been  before  any  court  upon  an  application 
in  which  the  persons  interested  have  raised  it.  If  there  were 
a  decision  of  any  court  showiuo:  that  the  mode  adopted  in  this 
particular  case  had  been  adopted  in  other  cases  as  the  proper  mode, 

(')  Law  Rep.  6  Eq.,  249.  O  2  N.  R.,  158.  O  7  W.  R.,  45. 
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I  should  consider  myself  bound  by  the  decision  and  follow  it.  I 
cannot  in  this  case  follow  the  order  in  In  re  Venner'3  SetUeU 
Estates  (*).  By  reliance  on  that  case  the  parties  here  have,  on 
my  view  of  it,  been  led  astray.  This  gentleman  of  unsound 
Tuind  now  may  recover,  and  if  he  does  not,  a  committee  may 
be  appointed,  and  in  either  case  an  action  of  ejectment  might 
be  brought  to  recover  the  property ;  and  that  being  so,  I  do  not 
see  how  I  can,  looking  at  the  language  of  the  28th  section  of 
the  act,  make  the  order  asked  for.  This  gentleman  is  a  person 
whose  concurrence  in  the  application  ought  to  have  been  ob- 
tained ; .  but,  in  fact,  it  was  not  obtained,  because  he  was  not  in 
a  fit  state  of  mind  to  give  his  concurrence.  All  these  applica- 
tions and  consents  are  matters  of  statutory  jurisdiction.  The 
court  has  no  general  jurisdiction  to  give  consent.  The  power 
is  expressly  confined  by  the  statute  to  special  cases,  and  within 
those  cases  this  one  does  not  cojne.  I  am  of  opinion  that  this 
court  has  no  power  to  appoint  a  guardian  in  such  a  case.  I 
may  observe,  that  the  application  in  In  re  Venner^s  Settled 
Estates  was  a  mere  ex  parte  one ;  but  in  this  case  the  purchaser 
has  taken  an  objection  to  the  title,  and  I  am  of  opinion  that  he 
was  warranted  m  so  doing,  and  therefore  the  summons  must 
be  dismissed,  and  with  costs. 

Solicitors  :  Messrs.  Frankish  ^  Buchanan^  agents  for  Messrs. 
Goldy  Edwards  ^  Wesixyii^  Denbigk  ;  Messrs.  Gregory ^  RowcUffes  ^ 
Bawle^  agents  for  Messrs.  Frodsham  ^  Nicholson^  Liverpool. 


[Law  Reports,  15  Equity  Cases,  289.] 
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289]  *McKechnie  V.  Vauqhan. 

[1871  M.  217.] 
Will— BlankB— Number  vf  Legatee^^  iMorrecl  0\ft  hyaTesUUor. 

Bequest "  unto  each  of  my  four  nieces ,  the  dauffhters  of  my  deceased 

brother  Joseph,  the  sum. of  £500."  There  were  five  daughters  of  Joseph,  who 
all  survived  the  testator : 

HM,  that  the  blank  left  in  the  will  was  not  sufficient  io  distinguish  this  case 
so  as  to  take  it  out  of  the  settled  rule,  and  that  each  of  the  five  nieces  was  en- 
titled to  a  legacy  of  £500. 

John  Vaughan,  by  his  will,  dated  the  4th  of  November,  1866, 
made  the  following  disposition  :  ^^  I  bequeath  unto  each  of  my 
four  nieces  .  .  .  •  ,  the  daughters  of  my  deceased  brother 
Joseph  Vaughan,  the  sum  of  £500,  and  I  declare  that  the  said 
sums  shall  be  respectively  for  their  sole  and  separate  use,  in- 
dependently of  their  respective  husbands.  The  testator  ^ve 
the  residue  of  his  real  and  personal  estate  to  the  defendant 
Vaugfaani  whom  he  appointed  executor.    He  died  on  the  16th 

(*)  Law  Rep.,  6  Eq.,  349. 
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of  September,  1868,  being  seized  of  considerable  real  and  per- 
sonal estate.  At  the  date  of  his  will  and  of  his  death  there  were 
five  nieces,  the  daughters  of  his  deceased  brother  Joseph 
Vaiighan  mentioned  in  the  will,  each  of  whom  claimed  to  be 
entitled  to  a  legacy  of  4500.  The  defendant  Vaughan  alleged 
that  the  gift  was  void  for  uncertainty,  This  bill  was  accord- 
ifigly  filed  by  two  of  the  nieces  of  the  testator,  praying  that  it 
might  be  declared  that  the  plaintifls  and  the  other  three  nieces, 
daughters  of  the  testator's  deceased  brother  Joseph  Vaughan, 
were  entitled  each  to  a  legacy  of  j£500  to  her  separate  use. 

Mr.  Dicldnsorij  Q.C.,  and  Mr.  jK    Catlety  for  the  plaintiflTs : 

The  case  is  governed  by  authority  :  Garvcj  v.  Hibbert  (*)  and 
the  cases  collected  in  Jarman  on  Wills  (^. 

Mr.  Morgan^  Q.C.,  and  Mr.  Proctory  for  the  residuary  legatee  : 
This  is  distinguished  from  the  ordinary  cases  by  the  blanks  con- 
tained *in  the  will.  It  is  quite  settled  that  the  blanks  [290 
must  be  regarded  like  every,  other  part  of  the  will :  Mason  v. 
Bateson  (^) ;  Taylor  v.  Richardson  (*).  Looking,  then,  at  these 
blanks,  it  is  clear  that  the  testator  intended  to  select  certain 
members  of  the  class,  that  is,  four  out  of  the  five,  but  not  having 
done  so,  the  only  conclusion  the  court  can  come  to  is,  that  the 
whole  gift  is  void  for  uncertainty. 

Mr.  Mllchelly  for  the  trustee. 

Mr.  Jackson^  Q.C.,  and  Mr.  Yale  Lee^  for  other  parties. 

Sir  W.  M.  James,  L.J. :  The  case  is  governed  by  authority, 
and  putting  aside  for  the  moment  the  blanks  in  the  will,  the 
court  would  be  bound  to  hold  that  each  of  the  five  nieces  is  en- 
titled to  a  legacy  of  £500.  Then  do  the  blanks  make  any  dif- 
ference ?  It  IS  said  that  the  inference  to  be  drawn  from  the  oc- 
currence of  these  blanks  is,  that  the  testator  intended  to  select 
as  objects  of  his  bounty  four  out  of  the  five  nieces,  and  that  not 
having  done  so  the  gift  is  void  for  uncertainty.  It  certainly  is 
possible  that  such  was  the  testator's  intention.  But  may  it  not 
be  that  he  was  ignorant  of  the  state  of  the  family  ?  This  seems 
to  me  a  much  more  probable  hypothesis  than  that  he  intended 
to  select  four  out  of  five  of  his  nieces.  What  is  there  in  the  cir- 
cumstances to  make  such  an  explanation  likely  ?  In  my  opinion 
the  existence  of  these  blanks  in  this  will  aftbrds  no  substantial 
ground  for  taking  this  case  out  of  the  ordinary  rule.  There 
must«  therefore,  be  a  declaration  that  each  of  the  five  nieces  is 
entitled  to  a  legacy  of  £500. 

Solicitors  for  the  plaintiffs :  Messrs.  J.  ^  i?.  Gok, 
Solicitors  for  the  other  parties  :  Messrs.  Sharp  <f  Ullilhome ; 
Messrs.  Simpson  ^  CaUingjord. 

(>)  19  Vea.,  124.  (*)  26  Beav.,  4(U. 

O  3d  Ed.  vol.  11.,  p.  179.  O  2  Drew.,  16. 
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[Law  Reports,  15  Equity  Cases,  805.] 
M.B.  March  13, 1878. 

305]  *ShERRATT  V.  MOUNTFORD. 

[1868  S.  129.] 
WiU—  Words, "  My  Nephem  and  Nieces  "—Nephews  and  Nieces  of  Testator" s  Wife. 

RosidaarjT  gift  in  trast  for  "  my  nephews  and  nieces  living  and  the  issue  of  anjr 
my  nephews  and  nieces  dead  before  me."  Testator  left  brothers  and  sisters,  but 
never  had  any  nephews  or  nieces  of  his  own. 

Hddt  that  his  wife's  nephews  and  nieces  were  entitled  to  the  gift. 

James  Billings,  by  his  will,  aftfer  a  devise  and  bequest  to  his 
cousins  John  and  Hugh  Mountford,  proceeded  as  follows :  '*  All 
the  rest  of  my  property,  real  and  personal^  I  give  to  my  said 
cousins  in  trust  for  them  and  my  nephews  and  nieces  living, 
and  the  issue  of  any  my  nephews  and  nieces  dead  before  me, 
such  issue  taking  only  the  parent's  share.  The  testator,  though 
he  had  Pome  brothers  and  sisters,  never  had  anj^  nephews  and 
nieces  of  his  own,  but  there  were  several  nephews  and  nieces 
of  his  wife.  The  testator's  wife  died  before  the  date  of  his  will. 
Some  of  her  nephews  and  nieces  survived  the  testator,  and  some 
had  died  leaving  issue  in  the  testator's  lifetime.  The  suit  was 
instituted  by  a  nephew  of  the  testator's  wife,  claiming,  on  behalf 
of  himself  and  her  other  nephews  and  nieces  and  the  issue  of 
such  of  them  as  were  dead,  an  interest  in  the  said  residuary  gift, 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Batteriy  for  the  plaintiff:  Tho 
words  in  the  residuary  gift,  in  favor  of ''  my  nephews  and  neices 
living,  and  the  issue  of  any  my  nephews  and  neices  dead  be- 
fore me,"  must,  in  the  absence  of  any  relatives  of  the  testator 
306]  *answering  that  description  on  his  own  side,  be  taken  to 
mean  his  wife's  nephews  and  nieces,  whom,  in  a  popular  sense, 
he  would  call  his  own.  In  the  case  Grant  v.  Grant  (*),  where 
a  testator  devised  properly  to  *'my  nephew  Joseph  Grant," 
and  appointed  him  his  executor,  and  it  appeared  that  the  tes- 
tator's brother  had  a  son  named  Joseph  Grant,  and  that  the 
brother  of  the  testator's  wife  had  also  a  son  of  the  same  name, 
it  was  held  by  Lord  Penzance  in  the  Probate  Court,  and  subse- 
quently by  the  Court  of  Common  Pleas,  and,  on  appeal,  by  the 
Exchequer  Chamber,  that  the  description  "my  nephew"  was 
applicable  to  both  Joseph  Grants,  and  that  parol  evidence  was 
admissible  to  show,  which  of  them  was  meant  by  the  testator. 
Here  there  are  no  other  persons  who  can  answer  the  description 
except  the  wife's  nephews  and  nieces,  who  are,  therefore,  en- 
titled to  take. 

Sir  iZ.  BaggaUay^  Q C,  and  Mr.  Vaughan  Hawkins j  for  the  exe- 

Q)  Law  Rep., 2  P.  &  D,  8 ;  Ibid.,  5  C.  P..  3£0. 727. 
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cutors :  The  plaintiff  and  tliose  he  represents  are  not  entitled 
to  take  under  the  description  of*"  mj  nephews  and  nieces." 
Strangers  in  blood  to  a  testator,  though  related  by  affinity,  can- 
not be  included  in  words  used  to  designate  blood-relations  unless 
they  arc  expressly  designated  in  the  will :  Smith  v.  Lidiard  ('). 
It  is  true  that  there  are  no  other  persons  to  answer  the  descrip- 
tion given  by  the  testator,  but  that  is  not  enough  to  induce  the 
court  to  alter  the  proper  meaning  of  the  words  used  in  the  will : 
In  re  Slandley^s  Estate  (*).  There  are,  undoubtedly,  cases  where 
the  court  has  extended  the  ordinary  meaning  of  words,  as  in  In 
re  Blower^ s  Trusts  ('),  but  then  there  must  be  some  indication 
on  the  face  of  the  will,  and  not  derived  merely  from  extrinsic 
evidence.  In  Hogg  v,  (Jook  {%  where  there  was  a  bequest  to  a 
testator's  grandchildren,  nepnews  and  nieces,  and  the  testator 
had  no  brothers  and  sisters,  and  therefore  no  nephews  and 
nieces,  your  lordship  held  that  the  nephews  and  nieces  of  his 
wife  were  entitled ;  but  that  case  cannot  govern  the  present, 
because  here  the  testator  had  *br6thers  and  sisters,  and  [307 
therefore  there  was  a  possibility  of  nephews  and  nieces  of  his 
own  being  born  after  the  date  of  his  will  and  before  his  death. 

Mr.  Beviry  for  the  heir-at-law. 

Mr.  Southgatej  Q.C.,  and  Mr.  HumphreySy  for  the  next  of  kin. 

Lord  Eomilly,  M.E.  :  I  have  before  decided,  and  still  hold, 
that  where  there  is  a  gift  b v  will  to  "  my  nephews  and  nieces,*' 
and  a  testator  has  none  of  bis  own,  but  there  are  nephews  and 
nieces  of  his  wife,  such  persons  being  commonly  spoken  of  as 
a  man's  own  nephews  and  nieces,  they  are  entitled  to  take. 
There  will  be  a  declaration  accordingly. 

Solicitors  for  the;  plaintiff:  Messrs.  WedfaAe^ic/te,  agents  for 
Messrs  Keary  ^  Marshall^  Stoke-upon- Trent. 
,  Solicitors  for  the  defendants :  Messrs.  Tibbitts  ^  Co. ;  Mr.  J. 
Barton. 

(»)  3  K.  &  J.,  252.  (•)  Ibid.  11  Eq.,  97. 

O  Law  Kep.,  6  Eq.,  303.  O  32  Beav.,  641. 


[liaw  Reportfl,  15  Eqnity  Cases,  307.] 
M.  R.  March  14,1873. 

Slark  v.  Daktns. 

[1872  a  213.] 

WiU'—PoiDer  to  appoint  to  ChMren—  0\ft  to  ChUd  of  Life  Interett  wUh  Power 

to  appoint  by  WiU, 

A  testator  gave  certain  property  Dpon  trust  for  his  gratiddanghter  A  for  life, 
and  after  her  death  for  her  children,  or  some  of  them,  as  she  should  by  deed  or 
will  appoint.    A,  by  her  will,  appointed  one-fifth  of  the  fund  to  each  of  five  chUd- 

5  Eng.  Rep.1  108 
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ren  (all  of  whom  were  living  at  the  death  of  the  original  testator)  for  Ufe,  and 
after  the  death  of  each  child,  directM  that  the  share  in  which  the  child  had  a 
life  interest  should  be  held  in  such  manner  as  the  child  might  hj  will  appoint, 
with  limitations  over  in  default  of  appointment,  in  favor  of  the  children  of  the 
said  five  children  and  of  the  survivors  in  different  events : 

Held,  a  good  exercise  of  the  power  of  appointment  given  bj  the  will  of  the  tes- 
tator. 

Phipsan  V.  Turner  Q)  followed. 

William  Bound,  by  hia  will,  dated  the  2d  of  April,  1838, 
^ave  certain  real  and  personal  estate  to  trustees  upon  trast  for 
308]  *hi8  granddaughter,  Anna  Maria  SIark,for  life,  and  after 
her  death  upon  trust  for  her  children,  or  some  of  them,  or  some 
of  their  heirs,  executors,  or  administrators,  as  she  should  by 
deed  or  will  appoint;  and  in  default  of  appointment,  for  all  heV 
children  who  oeing  a  son  or  sons  should  attain  twenty-one,  or 
being  a  daughter  or  daughters  should  attain  that  age  or  marry, 
their  heirs,  executors,  and  administrators,  in  equal  shares  as 
tenants  in  common.  The  testator  died  in  1846.  Anna  Maria 
Shirk  had  six  children,  viz.,  Eliza  Jane  Cope,  Anna  Maria 
Dakyns,  Emily  Ann  Cope,  Ellen  Mary  Bird,  Louisa  Laura  Cob- 
bett,  afid  William  Slark,  all  of  whom  were  living  at  the  death 
of  the  testator.  By  her  will,  dated  the  8th  of  December,  1865, 
Anna  Maria  Slark  directed  that  out  of  the  funds,  subject  to  the 
trusts  of  the  will  of  William  Bound,  an  annuity  of  £100  a  year 
should  be  paid  to  Anna  Maria  Dakyns,  and  subject  thereto  that 
the  said  funds  should  be  held  upon  .trust  as  to  one-fitlh  share 
thereof  to  pay  the  income  of  such  share  to  William  Slark  for 
his  life,  ana  as  to  another  one-fifth  share  to  pay  the  income  of 
such  share  to  her  daughter  Eliza  Jane  Cope  during  her  life  for 
her  separate  use,  without  power  of  anticipation  (so  far  as  such 
restriction  could  be  lawfully  imposed) ;  then  followed  similar 
appointments  as  to  the  remaining  three-fifths  in  favor  of  Emily 
Ann  Cope,  Ellen  Mary  Bird,  and  Louisa  Laura  Cobbett  And 
the  testatrix  directed  that,  subject  to  the  trusts  thereinbefore 
<leclared  for  the  benefit  of  William  Slark,  Eliza  Jane  Cope, 
Emily  Ann  Cope,  Ellen  Mary  Bird,  and  Louisa  Laura  Cobbett, 
the  one-fifth  share,  the  income  whereof  was  thereinbefore  pro- 
vided for  each  of  them  during  his  or  her  respective  life,  should, 
after  his  or  her  decease,  go  and  be  held  upon  and  for  such  trusts 
and  purposes  as  he  or  she  respectively  should  by  will  appoint  : 
provided  always  that  if  her  said  son,  or  any  of  them  her  said 
last-named  daughters,  should  survive  her,  and  should  have  any 
child  who  should  be  living  at  his  or  her  respective  death,  or 
should  previously  have  died  having  attained  the  age  of  twenty- 
one  years,  then  the  share  thereby  made  subject  to  the  appoint* 
ment  by  will  of  her  said  son,  or  (as  the  case  might  oe)  ot 
such  daughter,  or  such  part  thereof  as  should  not  liave  been 

0  9  Sim..  227. 
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absolutely  appointed  under  the  aforesaid  power  in  that  behalf, 
should  go  and  be  in  trust  for  her  said  son,  or  (as  the  case  might 
♦be)  such  daughter,  and  his  or  her  heirs,  executors,  ad-  [309 
ministrators,  and  assigns,  for  his,  her,  and  their  respective  abso- 
lute use  and  benefit :  provided  also  that  if  the  saia  son,  or  any 
of  them  her  four  last  named  daughters,  should  die  in  her  life- 
time, or,  having  survived  her,  should  afterwards  die  without 
having  had  any  child  who  should  be  livingat  his  or  her  respective 
decease,  or  who  should  have  died  after  having  attained  the  age 
of  twenty-one,  then  (in  default  of  any  direction  or  appointment 
to  the  contrary  under  the  powers  thereinbefore  in  that  behalf 
contained)  the  share  or  shares  thereinbefore  originally  appointed 
to  bim  or  her  during  his  or  her  life,  and  made  subject  to  his  or 
her  appointment  as  aforesaid,  as  well  as  the  share  or  shares  by 
the  present  proviso  surviving  or  accruing,  should  be  held  ifi 
trust  for  the  survivors  or  survivor  or  others  or  other  of  her  said 
son  and  four  last  named  daughters ;  and  if  more  than  one,  in 
equal  shares,  but  so  that  the  share  or  shares  of  each  of  them 
under  the  present  proviso  should  go  and  be  upon  and  for  such 
and  the  same  or  the  like  trusts,  intents,  and  purposes  as  were 
thereinbefore  declared  concerning  his  or  her  original  share. 
The  testatrix  died  in  1871.  Eliza  Jane  Cope  died  in  1870,  in- 
testate,  and  leaving  her  husband  and  a  child  surviving ;  all  the 
other  children  survived  the  testatrix.  Upon  the  death  of  the 
testatrix  the  question  arose  whether  the  share  given  to  Eliza 
Jane  Cope  for  life  and  over  was  well  appointed  by  the  will  of 
the  testatrix ;  and  this  suit  was  instituted  for  the  purpose  of  as- 
certaining the  rights  of  the  parties. 

Mr.  Souihgate^  Q.C.  (Mr.  J.  W.  ChUty  with  him),  for  the  plaint- 
iff Willilim  Slark,  submitted  that  the  share  of  Eliza  Jane  Cope 
was  well  appointed,  relying  on  Pkipson  v.  Turner  (*),  cited  in 
Sugden  on  Powers  (^. 

Mr.  A*  T.  Watson,  for  Anna  Maria  Dakyns  and  the  other  sur- 
viving daughters  of  Mrs.  Slark : 

I  contend  that  the  appointment  made  by  Mrs.  Slark  is  bad,  so 
far  as  it  confers  on  her  children  power  to  appoint  by  will.  The 
power  conferred  on  Mrs.  Slark  by  the  will  of  William  Bound 
was  *to  appoint  to  children  only;  that  was  not  properly  [310 
exercised  by  giving  to  a  child  a  life  interest  in  a  share,  with 
power  to  appomt  by  will,  though  it  would  have  been  otherwise 
if  the  power  had  been  to  appoint  by  deed,  for  then  a  child  might 
have  appointed  to  himself,  or,  at  all  events,  he  would  had  com- 
plete dominion  over  the  share,  which  he  had  not  in  the  present 
case.  Phipson  v.  7\imcr  (*)  stands  by  itself.  It  was  partly 
founded  on  the  case  of  Bray  v.  Bree  (*),  but  there  life  interests 

O  9  Sim.,  W.  (*)  8tli  Ed.,  p.  683.  (•)  2  a.  &  F.,  453. 
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were  given  to  the  appointees,  followed  bv  powers  to  appoint  by 
deed  or  will,  and  "not  by  will  only,  as  nere.  Again,  the  vice 
chancellor  said:  '*  Suppose  that  Mrs.  Tomlinson  had  appointed 
to  her  daughter,  Mrs.  Phipson,  and  then  had  directed  that  such 
part  of  the  fund  as  should  not  be  disposed  of  by  will  or  other- 
wise should  go  to  her  two  sons,  it  cannot  be  disputed  that  that 
would  have  been  a  good  exercise  of  her  power."  I  submit, 
however,  that  recent  decisions  have  shown  that  such  a  gift  over 
would  have  been  bad  for  repugnancy :  Holmes  v.  Godson  (*) ; 
Barton  v.  Barton  {^.  This  power  to  appoint  by  will  being  bad, 
the  ^tft  over  is  baa  also ;  and  the  share  must  go,  under  the  will 
of  William  Bound,  as  in  default  of  appointment. 

Mr.  W.  Pearson  (Mr.  JFVy,  Q.C.,  with  him),  for  the  husband 
and  child  of  Eliza  Jane  Cope,  submitted  that  the  share  must  go 
under  the  will  of  William  iiound  as  in  default  of  appointment, 
on  the  grbund  that  the  gifts  after  the  life  interests  to  the  child- 
ren were  void  for  remoteness :  WoUasion  v.  King  j^). 

Lord  Romilly,  M.R. :  I  must  follow  Phipson  v.  Turner.  Even 
if  it  were  wrongly  decided,  I  could  not  overrule  it  at  this  dis- 
tance of  time.  As  to  the  question  of  remoteness,  it  does  not 
arise,  as  all  the  children  of  Mrs.  Slark  were  in  existence  at  the 
time  of  the  creation  of  the  power.  I  am  of  opinion,  therefore, 
that  the  power  is  well  executed. 

Solicitor  for  all  parties  :  Mr.  i/.  P.  Bird. 


[Law  Reports,  16  Equity  Casefl.  811.] 
M.R.,  March  15, 1873. 

311]  *Harri8S  V.  Fawcett. 

[1872  H.  63.] 

Principal  and  Surety  —  Ouarantee  determinable  by  Notice  from  Guarantor  — 
JJeath  of  Guarantor — Notice  of  Death — JO^eterminaUon  of  Guarantee^ 

A  guarantee  to  continue  in  force  until  six  months  after  notice  in  writing  under 
the  hand  of  the  guarantor  of  his  intention  to  discontinue  the  same :   ' 
HM,  to  be  determined  bj  notice  of  the  death  of  the  guarantor. 
Bradbury  v.  Morgan  (*)  questioned. 

This  was  a  suit  for  the  administration  of  the  estate  of  Joseph 
Fawcett,  under  which  the  Wakefield  and  Barnsley  Union  Bank 
carried  in  a  claim  which  was  now  brought  before  the  court  for 
adjudication.  The  claim  arose  on  a  written  guarantee,  dated 
the  2l8t  of  October,  1840,  signed  by  Joseph  Fawoett  and  ad- 
dressed to  the  bank  and  their  trustees,  whereby  Joseph  Fawcett 
undertook  and  promised  to  the  trustees  to  make  good  and  guar- 

(«)  8  D.  M.  &  G..  152.  (■)  Law  Rep.,  8  Eq.,  165. 

O  3  K.  &  J.,  512.  O  1  H.  &  0.,  249. 
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antee  to  the  bank  the  due  and  punctual  payment  of  all  such 
sums  as  might  thereafter  at  any  time  or  times  be  advanced  or 
paid  by  or  on  account  of  the  bank,  or  as  the  bank  might  at  any 
time  or  times  thereafter  pay  or  become  liable  to  pay  for  or  on 
account  of  James  Fawcett  (a  son  of  Joseph  Fawcett)  or  his  order ; 
but  do  that  the  liability  of  Joseph  Fawcett  should  not  exceed  at 
any  one  time  the  sum  of  X3000.  The  guarantee  contained  the 
following  clause :  "  This  guarantee  or  engagement  shall  be  con- 
sidered a  continuing  guarantee,  and  shall  not  be  withdrawn, 
but  shall  continue  in  full  force  until  six  months  after  notice  to 
the  manager  of  the  said  bank,  in  writing  under  my  hand,  of  my 
intention  to  discontinue  the  same."  Joseph  Fawcett  died  in 
September,  1867,having^by  his  will  appointed  James  Fawcett  his 
sole  executor.  James  Fawcett  accepted  the  ofBce.  The  bank 
made  considerable  advances  to  James  Fawcett  on  the  security 
of  the  guarantee,  and  at  the  time  of  his  father's  death  he  was 
indebted  to  the  bank  in  upwards  of  £5415  85.  8d,  After 
the  death  James  Fawcett  continued  to  deal  with  the  bank, 
♦whose  officers  had  notice  that  he  was  his  father's  exe-  [312 
cutor.  James  Fawcett  died  in  March,  1870.  He  had  in  the 
interval  between  his  father's  death  and  his  own  paid  the  bank 
sums  far  exceeding  £5415  8^.  3^.,  but  he  was  at  his  death  in- 
debted to  the  bank  in  the  sum  of  £2345  7^.  4d.,  for  which  the 
bank  now  claimed  to  prove  against  Joseph  Fawcett's  estate  un- 
der the  guarantee.  No  notice  to  discontmue  the  guarantee  was 
ever  given  either  by  Joseph  or  James  Fawcett. 

Mr.  Frj/y  Q.C.,  and  Mr.  jPrerfiw^,  for  the  bank  :  There  appears 
to  have  been  formerly  a  notion  that  a  guarantee  such  as  this  was 
revoked  by  the  death  of  the  guarantor:  Smith's  Mercantile 
Law  (^) ;  but  the  contrary  was  decided  after  an  elaborate  argu- 
ment in  Bradbury  v.  Morgan  (*).  On  the  authority  of  that  case 
this  claim  must  be  allowed.  [They  also  referred  to  Offord  v. 
Davies  (').] 

Mr.  SouthgatCy  Q.C.,  and  Mr.  .Baihurslj  for  the  plaintiSs  in  the 
suit:  Bradbury  v.  Morgan  was  decided  on  demurrer,  and  it  was 
admitted  by  the  pleadings  that  the  plaintiffs,  to  whom  the  guar- 
antee was  given,  had  no  notice  of  the  death  of  the  guarantor 
when  they  made  their  advances.  In  the  present  case  it  is  ad- 
mitted that  the  debt  sought  to  be  proved  was  incurred  after  the 
bank  had  notice  of  the  death  of  the  guarantor.  Further,  the 
bank  had  notice  that  James  Fawcett,  with  whom  they  dealt, 
was  the  sole  executor  of  Joseph  Fawcett,  who  gave  the  guar- 
antee :  the  bank  must  therefore  be  taken  to  have  known  that 
it  was  the  duty  of  James  Fawcett  to  determine  the  guarantee, 
and  that  his  not  doing  so  was  a  breach  of  trust;  and  under 
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these  circumstances  the  bank  cannot  be  allowed  to  avail  them- 
selves of  any  right  to  prove  under  the  guarantee.  Watkins  v. 
Cheek  (*)illu8trates  this  doctrine  of  the  court. 

Mr.  TT.  PearsoTiy  for  the  defendants. 

The  Master  of  the  Rolls  :  I  am  not  at  all  disposed  to  go 
beyond  the  point  decided  in  Bradbury  v.  Morgan. 
313]      *Mr.  Jf)i/j  in  reply,  urged  that  the  judgments  delivered 
in  Bradbury  v.  Morgan  (*)  "did  not  turn  iu  any  way  on  the  ab- 
sence of  notice  of  the  guarantor's  death. 

Lord  Eomillt,  M.R.  :  I  admit  that  there  is  very  little  distinc- 
tion, between  this  case  and  that  of  Bradbury  v.  Morgan;  but 
there  is  this  distinction  between  the  two  cases :  here  the  guar- 
antor is  dead,  and  the  bank  knew  of  his  death;  in  the  other 
case  (which  was  decided  upon  demurrer)  it  was  admitted  by  the 
pleadings  that  they  did  not  know  of  his  death.  Whether  that 
is  material  or  not  I  do  not  now  intend  to  inquire ;  and  I  fully 
admit  that  the  judges  do  not  found  their  judgment  upon  that 
in  the  slighest  degree;  but  I  am  unable  to  follow  the  reason- 
ing upon  which  their  decision  is  founded.  I  think  it  a  very 
startling  thing  to  say,  as  the  chief  baron  in  effect  does  say  there, 
that  the  words  "  I  give  you  notice  "  mean  "  you  receive  notice." 
It  is  a  very  startling  proposition,  because,  if  so,  if  a  stranger 
gave  notice  m  the  lifetime  of  the  guarantor,  that  would  be  a 
sufficient  notice  to  determine  it.  But  surely  that  can  hardly  be 
meant.  This  guarantee  is  very  distinct ;  it  is  to  continue  "  until 
six  months  after  notice  to  the  manager  of  the  said  bank,  in 
writing  under  my  hand,  of  my  intention  to  discontinue  the 
same."  "What  does  the  guarantor  mean  ?  Would  it  be  sufficient 
if  somebody  else  gave  a  notice,  and  without  it  being  under  the 
hand  of  the  guarantor  ?  Can  anybody  contend,  or  would  even 
the  chief  baron  maintain,  that  that  would  be  a  sufficient  notice  ? 
Then  is  the  guarantee  to  go  on  for  ever,  in  the  case  of  the  death 
of  the  guarantor  ?  I  am  of  opinion  that  as  notice  has  not  been 
given,  as  it  could  not  be  given  after  the  death  of  Joseph  Faw- 
'^ett,  and  as  the  bank  knew  it  could  not  be  given,  thereupon 
the  guarantee  was  over.  I  am  not  disposed  to  follow  Bradbury 
V.  morgan  even  in  a  case  exactly  similar,  and  certainly  I  shall 
liot  extend  that  case.  I  shall  therefore  dismiss  the  claim  with 
costs. 

Solicitors :  Messrs.  Torr,  Janeway^  ^  Co. ;  Mr.  Slretion ;  Messrs. 
Sharp  ^  Ullithome. 

(I)  3  S.  &  S.,  109.  0  H.  &  Co  849. 
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[Law  Reports,  15  Equity  Cases,  314.] 
M.B.  March  24, 1878. 

*BiLLsoN  V.  Crofts.  [314 

[1872  B.  878.] 

Gift  aver  on  LiMlveney  —  CampoHUon  Deed  —  Becital  of  itiabUity  to  pay  Debts  -^ 

Mrfeiture. 

By  a  will  certain  property  was  given  upon  trust  for  A  during  his  life,  or  until 
he  should  hecome  bankrupt  or  insolvent,  or  make  a  general  assignment  for  the 
benefit  of  his  creditors,  or  otherwise  deprive  himself,  or  be  deprived  by  law,  of 
the  beneficial  enjoyment  thereof,  and  after  the  happening  of  any  such  event, 
over. 

Held,  that  the  ffift  over  took  effect  upon  A  executing  a  composition  deed  con- 
taining a  recital  tnat  he  was  unable  to  pay  his  debts  in  full ;  and  that  A  could 
not  afterwards  dispute  the  accuracy  of  the  recital. 

Samuel  Billson,  by  his  will,  dated  the  80th  of  April,  1861, 
gave  certain  property  to  trustees  upon  trust  to  pay  the  income 
to  the  plaintiff  during  his  life,  or  until  he  should  become  bank- 
rupt or  insolvent,  or  make  a  general  assignment  for  the  benefit 
of  his  creditors,  or  otherwise  deprive  himself,  or  be  deprived  by 
law,  of  the  benefiicial  enjoyment  thereof,  and  after  the  happen- 
ing of  any  such  event  to  pay  the  same  income  to  the  defendant 
Mary  Billson  for  her  life.  The  testator  died  in  1862.  On  the 
19th  of  November,  1868,  the  plaintiff  executed  a  composition 
deed,  reciting,  amongst  other  things,  that  he  had  b^ceme  in- 
debted to  his  creditors  in  divers  sums  of  money  which  he  was 
unable  to  pay  in  full ;  and  he  thereby  covenanted  to  pay  his 
creditors  a  composition  of  10^.  in  the  pound,  but  made  no  as- 
signment of  any  part  of  his  property.  The  object  of  the  suit 
was  to  obtain  a  declaration  that  the  plaintiff  Had  not  forfeited 
liis  life  interest  under  the  will  of  Samuel  Billson  by  executing 
this  deed.  It  appeared  that  at  the  time  the  plaintiff  executed 
the  deed  he  was  entitled  to  a  reversionary  interest  under  the 
same  will,  but  was  not  aware  that  he  was  so  entitled ;  and  it 
was  alleged  by  the  bill,  and  there  was  some  evidence  to  show, 
that  the  value  of  this  reversion  would  have  been  more  than 
sufficient  for  payment  of  all  his  debts  in  full. 

Sir^.  BaggaUay,  Q.C.,  and  Mr.  Field,  for  the  plaintiff,  [315 
submitted  that,  as  the  plaintiff  had  neither  become  bankrupt 
nor  insolvent,  nor  executed  any  assignment  for  the  benefit  of 
his  creditors,  he  had  not  forfeited  his  interest  under  the  wull. 

Mr.  J.  W.  CarUU^  for  the  surviving  trustees  of  the  will. 

Mn  Southmte,  Q.C.,  and  Mr.  Cozens-Hardj/,  for  Mary  Billson : 
The  plaintiff  has  not,  in  point  of  fact,  paid  his  debts  in  full,  and 
that  constitutes  insolvency  within  the  meaning  of  the  testator, 
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and  the  fact  that  be  had  property  sufficient  to  enable  him  to  do  so 
makes  no  difference;  Parker  v.  Gossage  (*);  Biddlecombe  v. 
Bond  (^ ;  De  Tasiet  v.  Le  Tavemier  (^)  Be  Muggeridge's  Trusts  (*) ; 
Frteman  v.  Boioen  (*) ;  Montefiore  v.  Enihoven  (•). 

Sir  R.  Baggallag^  in  reply :  The  eases  cited  only  show  that  the 
recital  in  the  deed  is  p*imd  facie  evidence  of  insolvency ;  but 
the  plaintiff  is  not  estopped  from  showing  that  be  was  in  fact 
solvent,  and  he  has  done  so.  If  the  recital  bad  been  fraudulent, 
it  may  be  that  the  court  would  have  held  the  plaintiff  bound  by 
it ;  but  the  plaintiff  was  ignorant  of  his  rights,  and  committea 
no  fraud. 

Lord  Eomillt,  M.R.  :  I  think  that  the  cases  show  tha(  the 
plaintiff  is  bound  by  the  statement  in  the  deed  he  has  executed, 
and  that  he  cannot  now  dispute  his  insolvency..  I  have  little 
doubt  that  the  plaintiff  was  really  insolvent  at  the  time  when 
he  executed  the  deed,  but  the  recital  settles  the  question ;  and 
I  must  mrake  a  declaration  that  the  plaintiff's  life  interest  has 
ceased. 

Solicitors :  Messrs.  Field,  Boscoe  ^  Co. ;  Messre.  Sharpe^  Par- 
kerSy   ^  Co. 

(»)  2  C.  M.  &  R..  017.  O  Joh.,  625. 

0  4  A,  &  E.,  832.  (•)  25  Beav.,  17. 

0 1  Keen,  161.  (*)  Law  Rep.,  5  Eq.,  85. 
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318]  ♦Norris  v.  Frazer. 

[1869  N.  18.] 
WiJH— Absolute  Bequest—Secret  TruO—Hutband  and  Wife-^Marital  BighL 

Testntor  gave  the  residue  (which  amounted  in  value  to  about  £6500)  of  his  per* 
Bonal  estate  upon  trust  to  permit  a  married  woman  to  receive  the  lAcome  during 
her  life,  with  remainder  after  her  death  for  the  benefit  of  her  children,  and  if  no 
children,  for  the  husband  absolutely.  In  the  event  of  the  death  of  the  wife  in  the 
lifetime  of  her  aunt  N,  testator  directed  the  then  legally  secured  income  of  the 
aunt,  if  below  £250  a  year,  should  be  made  up  to  that  amount. 

From  the  death  of  the  testator,  in  April,  1861,  down  to  February,  1865,  an  an- 
nuity of  £300  was  regularly  paid  to  N,  by  arrani?ement,  out  of  the  Imsband's 
banking  account ;  but  the  wife  having  eloped  in  September,  1864,  the  payment 
.  was,  af^r  the  above  date,  discontinued. 

In  1860,  the  bill  was  filed  by  N  against  the  husband  and  wife,  alleging  by 
amendment,  after  the  answer  of  the  wife  (who  supported  the  plaintiff's  case)  had 
come  in,  that  the  husband  and  wife  both  promised  the  testator,  at  his  request, 
on  his  death-bed,  to  make  an  allowance  of  £800  a  year  to  the  plaintiff,  and  pray- 
ing  for  a  declaration  that  the  income  of  the  testator's  residuarv  real  and  personal 
estate  *'  was  and  is  subject  to  a  trust "  for  the  payment  of  £300  a  yealr  to  the 
plaintiff  during  the  wife's  life,  if  the  plaintiff  should  so  long  live;  and  for  pay- 
ment of  the  arrears  of  the  annuity  by  the  husband. 
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The  husband  denied  having  made  any  aach  promise ;  bat  it  having  been  found 
as  a  result  of  the  evidence  that  a  promise,  as  alleged,  was  made  to  the  testator 
by  the  wife,  and  was  assented  to  by  the  husband*: 

HMf  that  the  income  of  the  testator's  estate  was  subject  to  the  alleged  trust ; 
and  an  account  and  payment  ordered  accordingly. 

No  costs  allowed  to  the  plaintifif,  who  was  merely  a  nominal  suitor ;  the  suit 
being,  in  substance,  that  of  the  wife. 

J^Cormick  v.  Grogan  (')  followed. 

Cause.  Charles  King,  of  Brighton,  by  Iiis  will,  dated  the 
14th  of  July,  1882,  bequeathed  ^10,000  to  John  Witt,  George 
Weeks  Willis,  and  Frank  Atkinson  Argles,  upon  trust  to  pay 
the  income  of  the  investment  to  his  only  child,  Georeiana  Clara 
King,  for  life,  for  her  separate  use,  ana  on  her  death  to  divide 
and  pay  the  same  between  and  unto  her  children  as  therein  men- 
tioned. Having  given  a  legacy  of  ^£8000  to  G.  W.  Willis,  and 
a  legacy  of  ^1000  to  his  daughter's  auut,  Nancy  Ann  Norris,  he 
bequeathed  the  residue  of  '''his  personal  estate  (in  the  [319 
events  which  happened)  to  Georgiana  Clara  King  absolutely. 
On  the  12th  of  October,  1854,  Georgiana  Clara  King  married 
the  Rev.  Arthur  Bruce  Frazer.  Charles  King  died  on  the  27th 
of  November,  1860,  and  his  will  was  duly  proved  by  the  three 
above-named  trustees,  who  were  also  appointed  executors.  The 
personal  estate  amounted  to  nearly  j£60,000. 

On  the  17th  of  January,  1861,  G.  W.  Willis,  who  had  lived 
with  Charles  King  at  his  house  at  Brighton,  and  was  supposed 
to  be  his  natural  son,  made  his  will,  whereby  he  gave  the  resi- 
due of  his  real  and  personal  estate  to  trustees  thereinafter 
named,  upon  trust  to  convert  and  get  in  the  same,  and  invest  the 
proceeds  as  therein  mentioned,  and  permit  Mrs.  Frazer  to  re- 
ceive the  income  during  her  life ;  and  after  her  death,  he  di- 
rected that  the  funds  should  be  in  trust  for  and  to  be  equally 
divided  amon^  all  her  children.  In  the  event  of  the  death  of 
Mrs.  Frazer  mirinff  the  lifetime  of  her  husband,  without  leav- 
ing a  child  or  children,  testator  gave  the  residue  of  his  real  and 
pereonal  estate  to  Mr.  Frazer  absolutely,  subject  to  an  outlay 
of  £800  as  therein  mentioned.  Testator  further  directed  that, 
in  aase  Mrs.  Frazer  should  die  in  the  lifetime  of  her  aunt,  Nancy 
Ann  Norris,  and  Miss  Norris  should  be  then  entitled  to  and 
should  be  in  the  actual  receipt  of  an  annual  income  of  less  than 
£250  a  year,  legally  and  properly  secured  to  her,  a  sum  should 
be  appropriated  or  realized  from  his  real  and  personal  estate, 
the  annual  income  of  which  should  be  sufiicient  to  make  up, 
with  the  legally  secured  income  which  Miss  Norris  might  then 
have,  the  sum  of  £250,  and  which  annual  income  he  desired 
should  be  paid  by  his  trustees  to  Miss  Norris  half-yearly,  for  her 
life,  and  after  her  death  the  principal  so  realized  should  form 

O  Law  Rep.,  4  H.  L.,  83. 
5  Eng.  Rep  ]  101) 
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part  of  the  residue  of  his  personal  estate.  The  testator  appointed 
John  Witt,  Arthur  Bruce  Frazer,  and  William  Henry  Moberley, 
his  executors,  and  John  Witt,  Arthur  Bruce  Frazer,  and  Geor- 
giana  Clara  Frazer,  his  wife,  his  trustees. 

By  a  codicil,  dated  the  17th  of  January,  1861,  to  the  above 
will,  the  testator  devised  to  Mrs.  Frazer,  her  heirs  and  assigns, 
for  her  and  their  own  separate  use,  absolutely,  a  freehold  house, 
called  Lottery  Ilall,  Orchard  Place,  Southampton. 
320]  *The  testator  Willis  died  on  the  26th  of  April,  1861.  His 
residuary  personalty  amounted  to  about  JE6500.  This  sum  was 
at  first  advanced  on  mortgage  to  Mr.  Frazer,  and  was  afterwards 
invested  in  £3  per  cent  stock,  yielding  about  £208  a  year. 

On  the  3l8t  of  May,  1862,  Mr.  Frazer  executed  a  voluntary 
settlement  of  a  sum  of  £27,000  new  3  per  cents,  which  had 
formed  part  of  the  residuary  estate  of  Charles  King,  and  to  which 
he  (the  settlor),  having  reduced  the  same  into  possession,  had 
become  entitled  in  right  of  his  wife,  upon  trust,  during  the  joint 
lives  of  himself  and  his  wife,  for  Mre.  Frazer  for  her  separate 
use,  and  after  the  death  of  such  one  of  them  as  should  first  die, 
for  the  survivor  for  life,  and  after  the  death  of  the  survivor,  for 
the  benefit  of  the  children  of  the  marriage,  and  if  there  should 
be  no  child,  then,  in  case  Mrs.  Frazer  should  survive,  upon  trust 
for  her  absolutely ;  if  not,  for  her  next  of  kin.  Questions  having 
been  raised  as  to  the  ultimate  destination  of  the  above  legacy 
of  £10,000,  that  sum  was  paid  into  court,  and  now  consisted  of 
a  sum  of  £10,819  ISs.  6d.  stock ;  and  by  an  order  dated  the 
12th  of  December,  1862,  the  dividends  were  directed  to  be  paid 
to  Mrs.  Frazer  for  life  for  her  separate  use. 

On  the  13th  of  September,  1864,  Mrs.  Frazer  eloped  from 
Mr.  Frazer.  From  the  testator  Willis's  death  down  to  Febru- 
ary, 1865,  a  sum  of  £300  a  year  was  regularly  paid  to  Miss 
Norris  out  of  Mr.  Frazer's  account  at  his  bankers,  Messrs.  Hall 
&  Co.,  of  Brighton,  but  afterthat  date  payment  was  discontinued. 

On  the  19th  of  May,  1865,  Mrs.  Frazer's  then-solicitors,  Messrs. 
Clarke,  Sorf,&  Rawlins,  wrote  to  Mr.  Somera  Clarke,  of  Brighton, 
Mr.  Frazer's  solicitor,  laying  they  had  heard  from  Mrs.  Frazer, 
and  that  she  said  the  fact  of  Mr.  E'razer  declining  to  contribute 
anything  towards  her  aunt's  £300  a  year  filled  her  with  aston- 
ishment; and  that  if  he  still  declined  to  assist  her  in  this  pay- 
ment she  had  no  alternative  but  to  insist  on  payment  of  her 
October  dividends.  These  dividends  being  accounted  for,  Mrs. 
Frazer  engaged  to  pay  the  £300  a  year  to  her  annt,  and  the 
writers  said  that  as  soon  as  the  money  came  to  hand  they  were 
authorized  to  apply  the  same  accordingly.  They  also  said  that 
Mrs.  Frazer  had  some  reason  to  think  that  her  husband  had 
321]  privately  already  paid  £150  to  the  *aunt,  and  if  so,  that 
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they,  were  authorized  to  repay  him  the  amount ;  and  on  the 
24th  of  May  the  money  was  accordingly  sent. 

On  the  23d  of  September  following* Messrs.  Clarke,  Son,  & 
Eawlins  wrote  to  Mr.  Somers  Clarke  as  follows  :  "  We  have  a 
note  from  Mrs.  Frazer,  asking  you  to  make  application  to  Mr. 
Frazer,  through  you,  for  his  consent  to  her  trustees  finding  a 
better  investment  for  the  money  in  her  marriage  settlement  now 
in  the  funds.  She  asks  us  to  point  out  to  you  that  she  pays  her 
aunt  jCSOO  a  year,  and  that  residing  abroad  she  has  to  expend 
more  than  she  should  have  to  do  in  England  for  the  same 
amount  of  comfort.  We  are  apprehensive  that  if  this  applica- 
tion be  not  favorably  accepted,  Mrs.  Frazer  will  be  compelled 
to  reduce  her  aunt's  allowance  to  £150  a  year  as  long  as  she  is 
compelled  to  reside  abroad.  Although  we  quite  admit  that  Mrs. 
Frazer  is  not  entitled  to  ask  the  favor  at  her  husband's  hands, 
more  especially  if  it  bo  in  anyway  to  his  prejudice,  yet,  as  the 
money  comes  from  her  family,  and  Mr.  Frazer  cannot  be  at  all 
prejudiced  by  acceding  to  her  wish,  we  trust  that  he  will  kindly 
give  his  consent."  .  .  . 

On  the  18th  of  October  following  Mr.  S.  Clarke  answered  : 
"  Mr.  Frazer  will  not  raise  any  objection  to  the  settlement  money 
in  the  funds  being  invested  on  mortgage  for  a  better  rate  of  in- 
terest, with  a  view  to  secure  to  Miss  S"orris  the  allowance  of 
£800  a  year."  On  the  16th  of  December  Mr.  S.  Clarke,  in  a 
letter  to  Miss  Norris,  said  :  "  In  regard  to  the  investment  of 
the  money  so  as  to  yield  a  better  percentaffe  and  increase  Mrs. 
Frazer's  income^  Mr.  Frazer  has  consented  to  it;  and  I  think 
the  trustees  cannot  well  refuse  the  joint  request  of  Mr.  and  Mrs. 
-  Frazer ;  and  if  Mrs.  Frazer  will  engage  to  pay  you  the  £300  a 
year,  I  should  think  it  would  be  a  further  inducement  to  them 
to  do  it." 

In  June,  1866,  Mr,  Frazer's  solicitor's  threatened  proceedings 
for  a  divorce,  which  were  shortly  afterwards  abandoned.  In 
October  of  the  same  year,  the  subject  of  the  change  of  security-, 
and  of  providing  a  permanent  income  for  Miss  Norris,  was  again 
referred  to ;  and  on  the  25th  of  March,  1867,  Mrs.  Frazer  wrote 
to  Mr.  S.  Clarke  to  say  she  was  quite  determined  not  *to  [322 
do  anything  for  her  aunt  unless  her  own  income  was  increased, 
and  that  if  he  (Mr.  Clarke)  would  pledge  himself  to  re-invest 
the  £13,000  then  in  the  funds,  and  the  £6000  mortgaged  to  Mr. 
Frazer,  as  soon  as  the  dividends  should  be  paid  next  month  she 
would  give  her  aunt  at  once  sufficient  for  her  present  wants,  and 
allow  her  £200,  from  the  1st  of  May,  yearly.  To  this  the  soli- 
citor replied ;  and  on  the  28th  of  March,  Mrs.  Frazer  again 
wrote  to  Mr.  Somers  Clarke  as  follows :  "  Thanks  for  your  so 
promptly  replying  to  my  letter ;  and  I  am  sorry  to  be  obliged  to 
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trouble  you  again,  but  unless  the  £6000  is  also  re-invested  I  shall 
only  allow  my  aunt  £150  a  year;  therefore  it  is  for  Mr.  Frazer 
to  consider  whether  he  will  not  thus  indirectly  contribute  to  my 
aunt's  comfort,  for  he,  conjointly  with  me,  promised  Mr.  Willis 
on  his  death-bed  to  give  my  aunt  £300  a  year  out  of  my  father's 
estate,  and  of  this  estate  he  took  one  half.  A  very  old  friend 
of  Mr.  Willis's,  who  saw  him  shortly  before  his  death,  writes  me 
thus  :  *  Considering  the  very  large  sum  that  Mr.  Frazer  has  ob- 
tained through  you,  it  does  seem  to  be  the  height  of  meanness 
and  injustice  to  make  believe  that  any  conduct  of  yours  ca?i 
absolve  him  from  keeping  faith  with  the  dead.'  And,  as  long 
as  Mr.  F.  compels  me  to  be  his  wife,  I  fully  agree  with  the 
writer.'* 

In  answer,  Mr.  Clarke  observed  that  a  large  portion  of  tho 
unsettled  part  of  Mr.  King's  property  had  been  spent  by  Mrs. 
Frazer;  that  she  had  had  the  control  of  the  bankers*  account; 
that  the  question  was  one  of  "contribution  out  of  income  from 
what  is  left  of  your  father's  property",  of  which  Mrs.  Frazer 
had  had  the  larger  portion,  and  the  writer  could  not  see  that 
Mr.  Frazer  and  she  stood  in  equal  position  to  Miss  Norris. 

In  reply,  on  the  30th  of  March,  Mrs.  Frazer  said  she  admitted 
the  question  was  one  of"  contribution  out  of  income  from  what 
is  left  of  my  father's  property,"  and  repeated  her  promise,  that 
if  the  re-investments  were  made  as  requested,  she  would  give 
her  aunt  £200  a  year ;  and  nothing  would  convince  her  but  that 
Mr.  Frazer  was  bound  indirectly  (as  he  would  not  directly)  to 
contribute. 

Shortly  after  Miss  Norris  wrote  to  say  that  £150  a  year  would 
not  be  sufficient  for  her,  and  that  her  niece  had  promised  to  allow 
her  £200,  if  her  (Mrs.  Frazer's)  money  were  re-invested;  and  Mr. 
323]  *c5-  Clarke  replied,  that,  with  the  understanding  and  en- 
gagement on  Mrs.  Frazer's  part  to  allow  Miss  Norris  the  £150  a 
year,  he  would  endeavor  to  get  the  trustees  to  invest  the  money  so 
as  to  producealargerincome.  Thischangewas  afterwards  made, 
and  the  greater  part  of  the  £27,000  New  £3  per  cents  was  sold 
out  and  investecl  in  securities  yielding  a  higher  rate  of  interest. 

In  March.  1869,  Miss  Norris  filed  the  present  bill  against  Mr. 
and  Mrs.  Frazer  and  John  Witt,  stating  the  will  of  G.  W. 
Willis,  alleging  that  the  testator  Willis,  after  the  execution  of 
his  will,  informed  Mr.  and  Mrs.  Frazer  that  he  had  conferred 
large  benefits  on  them  by  his  will,  and  "expressed  to  them  his 
desire  "  that  they  should  "  thereout "  make  a  provision  for  the 
plaintiflFof  £300  a  year  from  the  testator's  death;  that  each  of 
them  "  promised  and  agreed  with  the  testator  to  carry  such  de- 
sire into  effect,"  and  that  "  the  testator  communicated  to  the 
plaintifl:' such  promise  and  agreement."    Further,  that  the  trus- 
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tees  of  the  will  had,  out  of  the  residue,  appropriated  a  sum  of 
j66500,  or  thereabouts,  and  invested  the  same  on  mortgage,  for 
the  express  purpose  of  paying  the  annuity  of  j6300  a  year  during 
the  plaintift*'s  life;  that  the  plaintiff  had  received  *'from  Mr. 
Frazer,  or  by  his  order,  as  the  acting  trustee  "  of  the  will  "  and 
in  pursuance  of  the  trust  in  tho  plaintiff's  favor,"  the  annuity 
of  £800,  by  quarterly  payments,  from  the  decease  of  the  testator 
to  the  27th  of  February,  1865,  but  not  since ;  and  that  Mr.  Fra- 
zer had  received  all  the  income  of  the  residuary  real  and  per- 
sonal estate  of  the  testator  Willis,  since  the  last  date,  up  to  the 
5th  of  October,  1868,  and  had  retained  the  arrears  of  the  annuity 
for  his  own  use.  The  plaintiff  submitted  that  the  defendants, 
Mr.  and  Mrs.  Frazer,  accepted  the  benefits  conferred  on  them 
by  the  will  of  Willis,  upon  a  bargain  made  by  them  with  the 
testator,  under  the  circumstances  thereinbefore  stated,  that  they 
should,  "out  of  their  respective  interests  under  the  residuary 
devise  and  bequest,  or  otherwise,"  make  up  to  the  plaintiff  a 
provision  of  £300  a  year ;  that  such  benefits  were  left  unrevoked 
on  the  faith  of  such  bargain ;  and  that,  if  such  bargain  had  not 
been  made  and  relied  on  by  the  testator,  he  would  have  executed 
a  legal  disposition  in  the  plaintiff's  favor  to  the  effect  of  the 
above  trust. 

*The  bill  prayed  for  a  declaration,  that  the  income  of  the[324 
ri'sidimry  real  and  personal  estate  of  the  testator  Willis,  and  of 
the  investments  thereof  for  the  time  beingpayable  to  Mrs.  Frazer, 
or  to  Mr.  Frazer  in  her  right,  "was  and  is  subject  to  a  trust" 
for  paying  to  the  plaintiff  the  annual  sum  of  £500  during  Mrs. 
Frazer's  life,  if  the  plaintiff  should  so  long  live;  also  for  an  account 
of  the  arrears  duo  to  the  plaintiff,  and  that  Mr.  Frazer  might 
be  decreed  to  pay  to  her  tne  sum  which  should  be  found  due. 

The  executor  John  Witt  filed  an  answer  on  the  7th  of  May, 
1^69,  in  which  he  admitted  the  appropriation  of  the  sum  of 
£6500,  or  thereabouts,  but  denied  that  it  was  appropriated  iti 
recognition  of  a  trust  in  favor  of  the  plaintiff,  or  of  a  trust  im- 
pressed upon  the  residuary  estate.  He  had  not,  nor  had  any 
of  his  co-trustees  by  his  order  or  with  his  authority,  paid  the  al- 
leged annuity  to  the  plaintiff;  but  he  admitted  that  Mr.  Frazer 
liad,  by  his  authority,  and  with  his  knowledge  and  consent,  re- 
ceived the  income  of  the  residuary  real  and  personal  estate  from 
the  27th  of  Februarjr,  1865,  to  the  5th  of  October,  1868- 

Mr.  Frazer,  by  his  answer,  filed  the  9th  of  June,  1869,  said 
that  he  had  very  few  interviews  with  the  testator  Willis  during 
his  last  illness.  At  none  of  such  interviews  was  any  mention 
made  to  him  by  Willis  of  his  will  or  the  contents  thereof,  ex- 
cept that  Willis  "in  a  casual  way,  and  to  the  best  of  my  belief 
on  one  occasion  only,  mentioned  to  me  that  he  had  left  to  m« 
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and  the  said  Georgiana  Clara  Frazer  the  bulk  of  what  had  come 
to  him  from  the  said  Charles  "King."  The  principal  part  of 
Willie's  estate  and  effects  at  his  death  consisted  of  the  legacy  of 
^8000  bequeathed  to  him  by  Charles  King,  and  defendant  de- 
nied that  Willis  expressed  to  him  or  to  Mrs.  Frazer,  or  either 
of  them,  his  desire  that  he  and  she,  or  either  of  them,  should, 
*'  out  of  any  benefits  or  benefit  which  he  had  conferred  upon  us 
or  either  of  us  by  his  said  will,  or  otherwise,"  make  a  provision 
for  the  plaintiff'  of  ^300  a  year  for  her  life. 

The  whole  of  the  income  to  which  the  defendant  and  his  wife 
were  entitled  was  always  paid  to  defendant's  general  account 
with  Hall  &  Co.,  of  Brighton,  and  defendant  always  allowed 
Mrs.  Frazer,  prior  to  her  elopement,  to  draw  checks  against  his 
nccount;  which  were  always  honored  by  the  bankers.  "  Sonic 
325]  *arrangements  were  made  by  her,  with  my  concurrence, 
for  Messrs.  Hall  &  Co.,  to  make  payments  to  the  plaintiff*,"  after 
the  plaintiff'had  gone  to  London  to  reside.  "  Such  payments 
were,  I  am  informed  and  believe,  made  by  quarterly  remittances 
by  Messrs.  Hall  &  Co.  to  the  plaintiff',  and  amounted  to  £300  a 
year,  and  were  purely  voluntary  payments." 

Since  the  elopement,  the  defendant,  considering  that  Mrs. 
Frazer  was  entitled  for  life,  for  her  separate  use,  to  the  income 
of  the  £27,000  stock,  and  of  the  £10,819  135.  6d.  stock,  and  to 
the  freehold  house,  had  not  felt  willing  to  make  her  any  allow- 
ance; but  the  defendant  had,  from  time  to  time,  since  occsi- 
sionally  paid  to  the  plaintiff',  who  represented  herself  to  be  in 
need,  sums  of  £10  or  thereabouts.  Such  payments  were  made 
voluntarily,  and  without  referrence  to  any  annuity.  Defendant 
had  been  informed  that  since  the  elopement  Mrs.  Frazer,  had, 
out  of  her  income,  paid  to  the  plaintiff'  certain  sums  for  her 
maintenance  and  support.  Defendant  positively  denied  the 
alleged  bargain  with  the  testator  Willis,  but  he  said  he  believed 
the  testator  told  Mrs.  Frazer  that  the  plaintiff'had  been  left  to  her 
care,  and  that  she  must  provide  for  her.  He  denied  that  he,  or, 
to  the  best  of  his  belief,  his  wife,  was,  previously  to  the  testator's 
death,  cognizant  of  any  expectation,  wish,  or  confidence  on  the 
part  of  the  testator,  as  to  any  provision  being  made  for  the 
plaintiff!  He  said  that  he  concurred  in  the  change  of  securities 
for  the  express  purpose,  as  requested  by  Mrs.  Frazer,  of  in- 
creasing her  income,  and  of  thereby  enabling  her  "  to  pay  to 
the  plaintiff'  such  allowance  as  she  might  be  able  or  think  fit 
to  do." 

Mrs.  Frazer,  by  her  answer,  filed  the  6th  of  August,  1869, 
said  that  the  testator  Willis,  after  the  execution  of  his  will,  and 
shortly  before  his  death,  called  her  husband  and  herself  into 
his  room,  and  begged  them  to  promise  that  they  would  make 
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an  allowance  of  ,£800  a  year  to  the  plaintiff  as  long  as  she  lived, 
and  "  this  we  both  promised  him  to  do,  and  such  promise  was 
forwith  communicated  to  the  plaintiif/'  She  further  supported 
the  other  allegations  of  the  bill. 

On  the  20tn  of  March,  1871,  the  bill  was  amended,  and,  as 
amended,  alleged  that  the  testator,  shortly  before  his  death, 
sent  for  Mr.  and  Mrs.  Frazer,  and  '*  begged  them  to  promise" 
that  they  *would  make  an  allowance  of  £300  a  year  to  [326 
the  plaintiff,  and  that  they  *'  did  so  promise  ;  and  repeated  the 
former  charges  and  prayer.  In  answer  to  the  amended  bill, 
the  defendant,  Mr.  Frazer,  denied  this  allegation. 

Miss  Norris,  the  plaintiff,  made  an  affidavit,  in  which  she 
stated,  that  shortly  before  the  testator's  death  he  told  her  that 
Arthur  and  Clara  had  promised  him  to  provide  for  her. 

Mrs.  Frazer,  in  an  affidavit,  deposed  to  a  conversation  to  the 
same  efiect.  She  adduced,  in  confirmation,  the  following  extract 
from  a  bill  of  costs  of  the  then  solicitors  of  Mr.  and  Mrs. 
Frazer,  which  had  been  produced  under  an  affidavit  of  docu- 
ments sworn  to  by  Mr.  Frazer:  "1861.  April  29.  Attend- 
ing Mr.  and  Mrs.  Frazer  at  the  grand  parade,  conferring  with 
them  on  the  annuity  for  Miss  Norris,  and  the  best  mode  of  pro- 
vidingforit."  Shesaidthatin  1864,  aftershe had leftMr. Frazer, 
she  lieard  he  was  about  to  take  proceedings  to  obtain  a  divorce; 
and  on  that  account,  and  not  because  she  considered  that  there 
was  any  legal  or  moral  obligation  on  her  to  pay  the  annuity  of 
£300  to  the  plaintiff,  or  at  all  events  exclusively,  nor  because 
she  considered  that  Mr.  Frazer  was  not  bound  to  pay  it,  she  re- 
1  aid  to  Mr.  Frazer  the  two  quarterly  payments  above  referred  to. 

On  behalf  of  Mr.  Frazer,  Mr.  Somers  Clarke  deposed,  that 
p1  ortly  before  Mr.  Willis's  death  he  was  in  frequent  communi- 
cation with  the  parties,  and  the  sum  of  £300  was  named  as  "  a 
proper  allowance  to  be  made  out  of  the  income  of  the  estate  of 
Charles  King"  to  the  plaintiff,  as  Mrs.  Frazer's  aunt;  but  in 
none  of  such  conversations  was  it  ever  mentioned  that  such  sum 
would  be  provided  otherwise  than  as  a  voluntary  payment  out 
of  King's  estate.  He  had  an  interview  with  Mr.  and  Mrs. 
Frazer  afler  Mr.  Willis's  death  and  before  his  buriJil,  "  and  it 
was  then  arranged"  between  Mr.  and  Mrs.  Frazer  that  the  an- 
nual sum  of  £300  should  be  paid  quarterly  by  Messrs.  Hall  & 
Co.  out  of  Mr.  Frazer's  account  to  the  plaintiff,  and  remitted 
to  her  in  London. 

Mr.  Frazer,  in  cross-examination  on  his  affidavit,  deposed  that 
on  one  occasion  Mr.  Willis  told  him  that  the  plaintiff  was  left  to 
his  niece's  charge.  Deponent  was  not  sure  that  he  did  not 
speak  on  other  occasions  of  a  provision  for  the  plaintiff,  but  it  was 
always  *to  the  same  effect.     Deponent  did  not  remember  [327 
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whether  he  made  any  observation  in  reply,  but  "  distinctly  "  he 
"  made  no  promise  and  gave  no  nndeitakino:  to  provide  for  the 
plaintiflF."  Deponent  had  no  recollection  of  hearing  Mrs.  Frazer 
on  some  of  these  occasions  say  that  she  would  provide  for  the 
plaintiff.  lie  could  not  state  his  belief  one  way  or  the  other  as 
to  whether  she  did  say  so  in  his  presence  or  not.  He  could  not 
sny  "whether  or  not,  if  she  did  say  so,  he  ever  expressed  any 
<1issent.  He  did  not  believe  that  he  ever  assented  or  dissented. 
Upon  being  asked  whether  he  would  swear  that  he  did  not 
assent,  he  said,  ^'  I  will  not  swear  that  I  did  not  assent.'' 

Mrs.  Frazer,  in  cross-examination,  admitted  that  after  the 
change  of  securities  she  received  more  income.  She  added,  **  I 
(lid  not  continue  to  pay  my  aunt  the  £300  per  annum.  I  believe 
I  did  not  pay  her  more  than  one  or  two  quarters  at  the  rate  of 
£300  per  annum.  When  Mr.  Frazer  broke  his  promise  to  got 
a  divorce  I  ceased  to  pay  it."  She  further  said  :  "  when  I  took 
these  proceedings  on  behalf  of  plaintift'  through  my  present 
solicitors,  my  main  object  was  to  force  Mr.  Frazer  to  obtain  a 
divorce,  and  that  is  my  object  in  continuing  them." 

The  plaintiff  was  also  cross-examined.  She  said  :  "I  think 
my  niece  had  told  me  that  a  Chancery  suit  was  going  on  about 
this  matter.  I  had  not  anything  to  do  with  the  suit.  .  .  .  Mr. 
Willis  was  no  relation  of  mine.  He  told  me  on  his  death-bed 
that  Mr.  Frazer  and  my  niece  had  promised  him  that  they  would 
give  me  £300  per  annum  as  long  as  I  lived  ;  and  ho  said  that 
he  had  made  them  promise  that  they  would  do  so."  She  de- 
posed to  having,  since  February,  1865,  received  no  money  from 
Mr.  Frazer,  and  only  irregular  payments  from  her  niece  —  she 
thought  never  more  than  £300  in  one  year.  "  I  do  not  remember 
that  I  ever  suggested  that  I  had  any  claims  upon  Mr.  Willis's 
estate.  I  do  not  remember  that  Mrs.  Frazer  ever  told  me  why 
this  bill  was  filed.  I  wished  for  my  money,  and  suppose  she  is 
trying  to  get  it  for  me.  I  hope  I  am  not  responsible  for  any 
costs.  I  have  not  been  able  to  take  any  part  in  the  proceed- 
ings, because  I  have  been  ill  for  a  long  time."  The  defendant 
Witt  had  since  died. 

328]  *Mr.  JSddis,  Q.C.,  and  Mr.  R.  0.  Turner,  for  the  plaint- 
iff:  The  authorities  which  establish  the  law  on  this  question 
are  RusseUv.  Jackson  (*),  before  Sir  George  J.  Turner,  then  vice 
chancellor ;  Tee  v.  Ferris  ('),  before  Lord  Hatherley,  then  Vice 
Chancellor  Wood ;  Jimes  v.  BadUy  (*),  before  Lord  Cairns,  C. ; 
and  McCormick  v.  Grogan  (*).  If,  upon  the  evidence,  the  court 
finds  that  the  orally  declared  trust  was  communicated  to  and 
accepted  by  the  devisee,  it  is  enough.    Here  Mr.  Frazer,  when 
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pressed,  very  fairly  says,  "I  will  not  swear  I  did  not  assent." 
As  to  the  amendment  in  the  bill,  it  was  not  till  Mrs.  Frazer's 
answer  came  in  that  the  plaintiff  knew  how  high  to  put  her 
case.  The  amended  bill  allep^es  that  the  testator  asked  them 
both  to  promise,  and  that  they  both  did  so  promise;  that 
is  to  say,  in  effect  it  alleges  this,  that  if  Mr.  and  Mrs.  Frazer 
had  not  promised,  the  testator  Willis  would  have  altered  his 
will.  The  acceptance  of  the  trust  by  Mr.  and  Mrs.  Frazer  as  a 
settled  obligation  on  both,  is  shown  oy  the  extract  from  the  bill 
of  costs,  and  by  the  correspondence  throughout.  The  discre- 
pancies between  Mr.  Frazer's  answer  and  his  cross-examination 
weaken  the  effect  of  his  evidence. 

Mr.  Swansion,  Q,C.,  and  Mr.  W.  BenshaWy  for  Mr.  Frazer  : 
The  plaintiff  is  a  mere  nominal  and  unconscious  suitor,  subsi- 
dized by  Mrs.  Frazer,  whose  suit  this  is.  Nothing  but  the  clear- 
est evidence  will  suffice  to  fasten  an  orally  declared  trust  upon 
S)roperty.  The  onus  is  therefore  on  the  plaintiff*:  Jones  v.  ^ad- 
ey  (*).  Lord  Westbury,  in  McOormick  v.  Grogan  Q  speaks  of 
the  jurisdiction  in  these  cases  as  "  founded  altogetner  on  per- 
sonal fraud."  Where  is  the  proof  of  fraud  against  Mr.  Frazer  ? 
The  only  witness  is  Mrs.  Frazer,  who  institutes  this  suit  in  the 
name  of  the  plaintiff,  and  confesses  her  motives  in  so  doing. 
Her  evidence  caimot  be  relied  on  when  it  is  in  conflict  with 
Mr.  Frazer's :  and  as  to  his  evidence,  all  he  meant  to  assent  to 
was  that  Mrs.  Frazer  should  provide  for  the  plaintiff' out  of  the 
♦estate  of  King,  not  that  the  plaintiff' should  be  provided  [329 
for  out  of  Willis'-fl  estate,  which  yields  only  £208  a  year.  W  hat- 
ever  may  be  the  obligation  upon  Mrs.  Frazer,  nothing  can  bind 
Mr.  Frazer  but  a  communication  from  Willis  to  him  and  a  pro- 
mise made  by  him  to  Willis :  Moss  v.  Cooper  (^).  These  are 
not  proved. 

Mr.  Kimjdonj  for  Mrs.  Frazer. 

Mr.  Cecil  Hussellj  for  the  executor  of  Witt. 

Sir  James  Bacon,  V.C.  :  This  is  an  extraordinary  case.  The 
disagreeable  part  of  it  is  that  it  is  a  sort  of  sham.  It  is  im- 
possible for  me  not  to  attend  to  what  has  been  said  about  the 
disputes  between  the  husband  and  wife,  although  I  am  wholly 
powerless  to  administer  any  law  upon  the  subjeet,  or  to  touch 
the  subject  at  all.  But  it  is  clear  and  plain,  upon  the  examina- 
tions and  upon  the  evidence  before  the  court,  that  although 
this  suit  is  instituted  in  the  name  of  Miss  Norris,  it  is,  in  point 
of  fact,  Mrs.  Frazer's  suit,  as  she  admits.  For  the  costs  of  the 
suit  she  says  she  is  liable. 

The  only  question  for  me  to  decide  in  the  case  between  the 

O  Law  Rep.,  8  Eq..  535,  652.  O  Ibid,  4  H.  L.,  97. 
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parties  here  litigant  is,  whether  the  plaintift'is  entitled,  as  against 
Mr.  and  Mrs.  Frazer,  to  establish  the  promise  which  is  said  to 
have  been  made  by  Mrs.  Frazeraud  said  to  have  been  assented 
to  by  Mr.  Frazer.  The  evidence,  notwithstanding  the  state- 
ments in  tlie  bill,  and  the  variance  between  the  original  and 
amended  bill,  is  extremely  simple.  This  gentleman  being  upon 
his  deathbed,  and  having  made  his  will,  communicates  to  Mr. 
and  Mrs.  Frazer  that  he  has  left  them  all,  or  the  bulk  of,  his 
property  ;  and  he  either  exacts  a  promise  or  expresses  a  wish 
and  desire  that  an  annuity  of  £300  should  be  provided  for  Miss 
Norris.  Now  it  was  not  a  new  subject,  as  I  gather  from  Mr. 
Somers  Clarke's  evidence ;  because  he,  in  his  evidence  in  chief, 
says  that,  upon  several  occasions,  the  subject  of  a  provision  for 
Miss  Norris  had  been  discussed  and  settled  between  the  testator 
and  Mrs.  Frazer,  and  that  the  sum  of  £300  had  been  fixed  for 
that  purpose.  That  is  a  fact  not  to  be  lost  sight  of  in  considering 
330]  the  amount  of  evidence  bearing  *upon  this  case.  The 
statements  by  the  husband  and  the  wife  difter,  no  doubt,  very 
much,  if  I  contrast  Mr.  Frazer's  answer  with  the  allegations 
of  his  wife.  The  wife  says  that  the  testator  exacted  from  her 
and  her  husband  a  promise  that  they  would  provide  £300  a 
year  for  Miss  Norris.  I  am  quite  aware  of  what  Mr.  Swanston 
has  pressed,  that  the  allegation  in  the  evidence  is  that  payment 
was  to  be  made  out  of  Charles  King's  estate.  Nevertheless,  if 
a  promise  was  made  at  all,  it  was  made  at  a  time  when  the 
testator  was  speaking  of  his  own  estate  and  his  own  intentions, 
and  when  he  was  imposing  a  condition,  upon  Mrs.  Frazer  at 
least,  that  she  should  perform  that  promise,  or  whatever  it  may 
be  called,  that  £300  a  year  should  be  paid  to  the  plaintiff.  The 
fund  out  of  which  it  was  to  be  paid  is  a  matter  of  indifference. 
If  he  had  said,  **  I  will  give  you  my  estate  on  condition  that 
you  will  pay  £300  a  year  out  of  another  estate,'^  supposing  she 
was  a  /ewje  5ofe,  that  would  not  give  her  a  right  to  retain  the 
estate  so  given  to  her  without  performing  the  condition  of  pay- 
ing the  £300  a  year  out  of  some  other  estate ;  nor  would  it  de- 
prive the  donee  of  the  annuity  of  the  right  to  say,  "  You  shall 
not  enjoy  the  estate  without  satisfying  out  of  it  my  demand." 

The  evidence  really  comes  to  this.  Mrs.  Frazer's  evidence 
is  positive  and  plain.  Mr.  Frazer,  whose  conduct  seems  to  have 
been  frank  and  honorable  and  fair  in  every  respect,  was  pressed 
in  the  cross-examination,  and  asked  whether  his  wife  did  not 
make  the  promise,  and  whether  his  recollection  did  not  enable 
him  to  say  that  she  did  so  in  his  presence.  Upon  being  asked 
further,  he  says,  '<  I  do  not  believe  that  I  ever  assented  or 
dissented."  Then,  when  ho  is  asked,  "  Will  you  swear  that 
you  did  not  assent?"  there  being  only  one  subject  to  which  his 
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attention  was  drawn,  he  says,  '^  I  will  not  swear  tho;  I  did  not 
assent/*  Mr.  Swanston  has  said  very  fairly  that  the  anus  in  all 
such  cases  is  upon  the  clarmant.  He  has  read,  particularly  from 
Lord  Westbury's  judgment  in  McCormickv.  Groganf^)^  the  con- 
ditions as  to  what  the  court  has  to  see  proved  before  it  admits 
any  such  claim,  and  he  says  it  must  be  proved  that  there  was 
direct  personal  fraud,  and  that  no  personal  fraud  is  proved,  or 
even  alleged,  against  Mr.  Frazer.  If  the  *statement  made  [33 1 
by  Mrs.  Frazer  be  true,  then  a  more  direct,  a  more  distinct  per- 
sonal fraud  could  not  be  committed  than  for  Mrs.  Frazer  to 
refuse  to  perform  that  promise  which  she  made  to  the  testiitor 
upon  his  death-bed.     So  far,  therefore,  the  onus  is  discharged. 

The  other  point  which  is  most  to  be* considered,  as  it  seems 
to  me,  is  this  :  Mr.  Frazer  takes  an  interest  under  the  will  only 
subject  to  his  wife's  life  interest.  All  the  rest  that  he  takes  ho 
takes  by  his  marital  right;  that  is  to  say,  he  takes  what  she 
could  take.  If  she  is  bound  by  this  trust,  he  can  take  nothing 
free  from  the  trust,  and  it  is  imposing  no  obligation  upon  him 
by  way  of  a  promise  — about  which  the  evidence  is  anj'thing 
but  satisfactory  so  far  as  he  is  concerned  —  it  is  imposing  no  ob- 
ligation upon  him,  because  he  made  a  promise  to  hold  that  which 
he  cannot  enjoy  in  virtue  of  his  marital  right  —  the  estate  of 
this  testator  —  without  performing  that  promise  by  which  his 
wife  was  bound,  and  by  which,  therefore,  as  a  consequence,  he 
must  be  held  to  be  equally  bound,  to  the  extent  of  his  enjoyment 
of  that  estate.  Now  that,  as  it  seems  to  me,  disposes  of  the 
case,  so  far  as  this  is  a  bill  filed  to  have  payment  against  both 
husband  and  wife  out  of  the  beneficial  interest  which  they  take 
under  the  testator's  will.  It  is  admitted  by  the  wife  that  she  is 
not  entitled  to  it  but  upon  performing  the  condition.  The  hus- 
band cannot  dispute  that.  He  cannot  enjoy  his  wife's  estate 
unless  he  performs  the  condition  upon  which  it  became  hers. 
To  that  extent,  therefore,  I  think  the  plaintiff  has  succeeded, 
and  is  entitled  to  a  decree ;  but  I  cannot  part  with  the  case 
wholly  upon  that,  and  I  will  hear  anything  Mr.  Eddis  likes  to 
say  upon  this  part  of  the  subject.  It  is  plain,  upon  Mrs.  Frazer's 
statements  and  cross-examination,  and  by  her  letters,  and  by 
every  fact  in  the  case,  that  this  is  her  suit,  although  in  the  name 
of  Miss  Norris ;  that  it  is  instituted  by  her,  and  that  she  is  re- 
sponsible for  the  costs  of  it  if  the  defendant,  Mr.  Frazer,  does 
not  pay  them.  So  that,  although,  as  I  have  said,  I  think  the 
plaintiff  is  entitled  to  a  decree,  it  is  a  case  in  which  it  is  impos- 
sible to  give  the  plaintiff  any  costs.  The  decree  must  be  made 
upon  the  ground  I  have  mentioned,  and  to  the  extent  which  the 
bill  asks;  that  is  to  say,  to. make  Mr.  Willis'  estate  liable  for 
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332]  the  annuity  of  £300  a  *year;  but  I  must  make  that  de- 
cree without  giving  the  p]aintifi*  any  costs,  although  to  that 
extent  she  nominally  succeeds  in  this  suit,  which  is  Mrs.  Frazer's 
suit.  There  will  be  a  decree  as  prayed  by  the  bill.  [The  bill 
also  prayed  relief  in  the  event  of  Mrs.  Frazer  dying  in  the  life- 
time of  Mr.  Frazer,  but  his  honor  said  it  w^as  not  necessary  that 
the  decree  should  extend  to  that.]  Upon  the  proposed  decree 
for  an  account, 

Mr.  Swanslon  observed  that  Mrs.  Frazer  had  been  in  the 
actual  receipt  of  a  very  large  portion  of  the  estate,  which  really 
belonged  by  marital  right  to  Mr.  Frazer. 

The  Vice  Chancellor  said  he  could  not  meddle  with  that. 
He  could  not  reach  so  fdr. 

Mr.  Swanston  observed  that  Mrs.  Frazer  appeared  separately, 
and  if  the  court  should  decide  that  one  or  both  of  the  parties 
ought  to  pay  the  annuity,  the  decree  ought  to  be  made  against 
both. 

The  Vice  Chancellor  said  he  was  makine  a  decree  only 
against  the  estate  which  came  from  Willis,  of  which  Mr.  Frazer 
was  the  sole  owner. 

Mr.  Swanston  said  that  thehouse.  Lottery  Hall,  part  of  Willis's 
estate,  was  given  to  Mrs.  Frazer  to  her  separate  use.  It  was 
said  that  she  had  sold  it.  He  asked  that  the  sale  moneys  should 
be  taken  into  account. 

The  Vice  Chancellor  said  that  she  could  not  have  sold  the 
house  without  the  consent  of  her  husband,  and  he  could  not 
frame  the  decree  in  the  way  proposed.  Mr.  Frazer,  however, 
would  not  be  liable  for  more  than  the  fund  which  was  subject 
to  this  trust  would  yield. 

Mr.  Russellj  for  the  executor  of  John  Witt,  asked  that  Mr. 
Frazer  might  be  ordered  to  pay  his  costs,  on  the  ground  that 
the  executor  had  a  lien  on  the  fund  for  such  costs. 

The  Vice  Chancellor  said  he  thought  the  costs  of  Mr  Rus- 
sell's client  ought  to  be  first  paid  out  of  the  trust  fund,  what- 
ever it  was. 
333]    *The  following  are  minutes  of  the  order : 

Declare  tliat  the  income  of  tlie  residaary  real  and  personal  estate  of  the  testa- 
tor, G.  W.  WUlis.  and  of  the  investments  thereof,  for  the  time  beins;  parable  to 
tlie  defendant  Georgiana  Clara  Frazer,  or  to  the  defendant  Arthur  B.  Frazer  in 
her  ri^ht,  was  and  is  subject  to  a  trust  for  paying  to  the  plaintiff  the  annual  sum 
of  £300  during  the  joint  lives  of  the  plaintiff  and  the  defendant  Georgiana  C 
Frazer; 

Take  an  account  of  the  income  of  such  residuary  real  and  personal  estate  re- 
ceived by  the  defendant  Arthur  B.  Frazer  since  the  date  of  the  last  payment  of 
the  annuity  in  1865 ; 

Take  an  account  of  what  is  due  to  the  plaintiff  in  respect  of  the  annuity  since 
the  date ; 

Out  of  the  amount  of  the  income  so  received  by  the  defendant  Arthur  B.  Fraser, 
let  the  costs  of  suit  incurred  by  the  defendant  Witt  be  paid,  and  let  the  reaida* 
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be  paid  to  the  plaintiff  in  or  towards  discharge  of  what  is  so  fonnd  due  to  the 
plaintiff. 

No  other  order  as  to  costs. 

Liberty  to  apply. 

Solicitors  for  the  plaintiff  and  for  Mrs.  Frazer  :  Messrs.  Ckrke 
^  Tamer, 

Solipitor  for  Mr.  Frazer:  Mr.  William  Clarke^  agent  for 
Messrs.  Clarke  ^  Howletij  Brighton. 

Solicitors  for  the  executor :  Messrs.  Shum  ^  Crossman^  agents 
for  Messrs.  Green  ^  Moberly^  Southampton. 


[Law  Reports,  15  Equity  Cases,  303.] 
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♦Brown  v.  Black.  [363 

[1870  B.  176.J 

(kmpany  —  Sale  of  Shares  —  Transfer  to  Infant  —  Vendor's  Name  on  Eegister — 
Vendor  a  Trustee  for  Pvrchaser — Helease  and  Indemnity. 

Plaintiff,  a  re^stered  owner  of  fifteen  shares.in  a  limited  company,  sold  them 
through  his  broker  on  the  London  Stock  Exchange,  and  180  shares  in  the  same 
company,  which  included  the  above  fifteen,  were  bought  by  a. broker  on  the  Ex- 
change, as  agent  for  a  firm  of  brokers  in  Scotland.  The  purchase  money  was 
paid,  and  the  name  of  W  K,  of  Aberdeen,  described  as  an  "  Esq.,"  was  furnished 
as  that  of  the  purchaser.  A  transfer  de^  of  fifteen  shares  from  the  plaintiff  to 
W  K  was  executed  bv  both  parties,  and  registered,  W  K's  name  remaining  on  the 
register  till  the  winding  up,  when  it  was  found  that  he  was  a  clerk  in  the  employ 
of  the  Scotch  firm  of  brokers,  and  an  infant.  The  name  of  the  plaintiff  having 
been  restored  to  the  register,  and  settled  on  the  list  of  contributories,  as  the  owner 
of  fifteen  shares,  and  calls  having  been  made,  he  filed  tf^ill  against  the  Scotch 
brokers,  who,  by  their  answer,  disclosed  the  names  of  l9Ur  persons,  their  princi- 
pals, D,  E,  J,  and  S,  as  the  purchasers  of  thirty,  forty,  thirty,  and  thirty  shares 
respectively  in  the  company,  which,  however  (except  as  to  E's  forty,  which  did 
not  include  the  plaintiff's  fifteen),  had  not  been  appropriated. 

Upon  bill  by  amendment  against  the  brokers  and  D.  J,  and  S,  praying  *for[364 
a  declaration  that  the  fifteen  shares  were  held  by  the  plaintiff  as  a  trustee  for 
D,  J,  and  S,  and  for  release  and  indemnity. 

Held,  that  the  plaintiff  was  a  trustee  of  the  fifteen  shares  for  the  defendantM 
D,  J,  and  8,  and  release  and  indemnity  of  the  plaintiff  by  the  defendants  ordered 
as  prayed. 

Motion  for  decree.  The  plaintiff,  Thomas  Davy  Brown,  in 
in  May,  1864,  was  the  registered  owner  of  fifteen  numbered 
shares  (of  the  nominal  value  of  £100  each,  upon  which  £3  had 
been  paid  up^  in  the  contract  Corporation,  Limited.*  In  June, 
1864,  the  plamtiff,  through  his  broker,  sold  fifteen  shares  on  the 
London  Stock  Exchange  for  delivery  on  the  16th  of  June. 

On  the  6th  and  7th  of  June,  1864,  the  defendants,  James 
Black  and  Alexander  Stephen,  of  Aberdeen,  brokers,  through 
their  broker,  James  Pope  Kitchin,  of  London,  bought  on  the 
London  Stock  Exchange  130  shares  in  the  same  company.  The 
result  of  the  transactions  was  that  the  plaintiff's  fifteen  shares 
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were  inclnded  in  the  130  bought  by  Black  and  Stephen.  Bought 
notes  ill  the  names  of  Black  and  Stephen,  as  purchasers,  were 
sent,  and  Kitchiu  returned  as  the  name,  description,  and  ad- 
dress of  the  purchaser,  "  William  Keith,  Esq.,  23  King  Street, 
Aberdeen."  This  name  was  inserted  in  a  draft  deed  of  trans- 
fer, in  consideration  of  £76,  of  the  jfifteen  numbered  shares  from 
the  plaintift'to  Keith,  and  the  deed  was  duly  executed  by  both 
parties,  and  registered. 

On  the  23d  of  April,  1866,  the  company  was  ordered  to  be 
wound  up ;  the  name  of  Keith  was  settled  on  the  list  of  contri- 
butories,  but  the  liquidator,  upon  inquiry,  found  that  he  was  an 
infant,  then  about  seventeen  years  of  age,  and  a  clerk  in  the 
employment  of  Black  and  Stephen.  His  name  was  thereupon 
removed  from  the  register  and  list  of  contributories,  and  that 
of  the  plaintiff  restored  in  respect  of  the  fifteen  shares.  Shortly 
afterwards  an  order  was  made  upon  the  plaintiff  for  payment 
of  a  call  under  which  he  became  liable  to  pay  £1425. 

In  November,  1869,  Kitchin  wrote  to  Black  and  Stephen, 
asking  them  to  give  the  names  of  their  principals,  otherwise  he 
should  be  compelled  to  give  in  their  names  to  be  substituted  for 
365]  Keitlis'.  *In  answer^  Black  and  Stephen  wrote  to  say  the 
company  had  accepted  Keith  as  a  purchaser*  and  must  abide  by 
the  selection  they  then  made;  and  that  it  had  been  laid  down 
that  unless  an  objection  was  taken  to  a  buyer's  name  within  ten 
days,  the  seller  of  stock  lost  all  remedy  against  any  other  person. 
The  bill  was  filed  on  the  8th  of  June,  1870.    . 

On  the  4th  of  !I||^vember,  1870,  Black  and  Stephen  answered, 
and  said  that  thelASO  shares  were  bought  for  the  following 
ju'incipals:  thirty  share,  for  "William  Smith  Dixon;  forty  for 
Robert  Easson ;  thirty  for  Andrew  Jopp ;  and  the  remaining 
thirtv  for  the  private  account  of  the  defendant  Alexander 
Stephen  ;  also  that  the  forty  shares  so  purchased  for  Easson  had 
been  since  sold  and  transferred  by  Keith;  but  that  no  appro- 
priation of  the  remaining  ninety  shares  had  been  niade  among 
defendant's  principals.  The  forty  transferred  shares  did  not 
include  the  plaintift*'s  fifteen. 

The  bill  was  amended  on  the  24th  of  January,  1871,  and  as 
amrnded  was  filed  against  Black  and  Stephen,  Dixon  and  Jopp ; 
and  prayed  that  it  might  be  declared  that  the  fifteen  shares  had 
been  since  the  14th  of  June,  1864,  and  still  were,  held  by  the 
plaintiff*  as  trustee  for  the  defendants  Dixon,  Jopp,  and  Ste- 
phen, and  that  accordingly  these  defendants,  as  well  as  the 
defendant  Black,  "  by  reason  of  the  part  which  he  took  in  the 
aforesaid  contrivances,"  were  bound  to  procure  the  release 
or  discharge  of  the  plaintiff  from  the  payment  of  all  calls  which 
since  the  14th  of  June,  1864,  had  been  made,  or  might  there- 
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after  be  made,  on  such  shares,  and  all  interest  in  respect  of  such 
calls;  and  further  to  indemnify  the  plaintitt' against  all  costs, 
damages,  and  expenses  in  respect  of  such  calls,  or  otherwise  in 
respect  of  the  fifteen  shares :  and  that  the  defendants  might 
be  ordered  to  procure  such  release  or  discharge  accordingly. 

The  defendant  Dixon  answered  on  the  17th  of  May,  1871. 
He  said  that  in  1864  he  instructed  Black  &  Co.  to  purchase 
for  him  some  shares  in  the  company,  and  to  sell  the  same  as 
soon  as  they  should  reach  an  advance  price.  Being  already  a 
shareholder  to  a  large  extent  in  the  company,  and  having  been 
a  director,  he  did  not  wish  it  to  be  known  that  he  was  (lealing 
in  its  shares  ;  and  *accordiugly  he  told  the  firm,  or  as-  [366 
seuted  to  their  suggestion,  that  if  it  should  be  necessary  to  take 
a  transfer  of  any  shares  they  might  purchase  for  him,  they 
should  take  the  transfer  into  the  name  of  a  fit  and  proper  per- 
son, "  as  trustee  "  for  him,  who  would  deal  with  the  shares  accord- 
ing to  the  direction  of  the  firm,  acting  under  his  instructions. 
He  said  he  knew  nothing  of  Keith,  ana  had  never  before  heard 
of  his  name.  He  denied  that  the  transfer  to  Keith  was  exe- 
cuted pursuant  to  any  directions  of  his.  He  had  no  reason 
to  doubt  that  any  consideration  money  payable  in  respect  of 
the  shares  was  debited  by  Black  &  Co.  to  his  account.  No 
appropriation  of  any  of  the  ninety  shares  had  been  mdde  to 
him,  and  no  distribution  of  any  of  them  had  been  made  amongst 
him  and  any  other  persons.  He  then  said,  **  Under  the  cir- 
cumstances hereinbefore  appearing,  I  submit  and  humbly  insist 
that  I  was  not  at  the  time  of  the  said  purchase  down  to  the 
sale  of  the  forty  shares  in  the  bill  in  that  behalf  respectively 
alleged,  or  at  any  time,  interested  in  the  said  fifteen  shares,  or 
any  of  them,  as  the  true  beneficial  owner,  or  the  owner  of 
them  ;  or  that  I  have  ever  since  such  sale  been,  or  am  now,  the 
true  beneficial  owner,  or  the  owner,  of  the  same  or  any  of  them." 
He  denied  that  the  plaintifl:*,  "  under  the  circumstances  herein 
:iet  forth,"  or  in  the  bill  alleged,  or  in  fact,  became  as  from 
the  14th  of  June,  1864,  or  any  other  time,  or  still  was,  a  trustee 
of  the  fifteen  shares,  or  any  of  them,  for  him ;  or  that  he  was 
bound  in  equity  to  indemnify  the  plaintiff.  He  said  that,  "  as- 
suming and  without  admitting  that  any  of  the  said  180  shares 
were  bought  by  the  said  firm  under  my  said  instructions,  the 
terms  of  the  contract  between  the  plaintiff  and  the  said  firm  .  .  . 
show,  as  I  insist,  that  it  was  the  intention  of  the  parties  thereto 
that  the  said  firm  should  be  treated  as  principals  in  the  trans- 
actions, and  the  plaintiff  is  not  at  liberty  to  treat  me  as  a  prin- 
cipal  therein  ;"  and  he  repudiated  all  liability  in  respect  of  the 
fifteen  shares.  It  was  proved  that  dividends  had  been  received, 
and  calls,  prior  to   the  winding-up,  paid  upon  the  shares,  by 
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and  on  behalf  of  the  parties  other  than  the  plaintiff.  All  the 
defendants  were  residing  out  of  the  jurisdiction.  .  The  defend- 
ant Jopp  iiled  an  answer,  but  none  of  the  defendants  appeared, 
except  Dixon. 

367]  *Mr.  Eddis,  Q.C.,  and  Mr.  J.  W.  Chitty,  for  the  pUintiff : 
The  right  of  the  plaintiff  to  relief,  and  to  relief  in  this  form,  is 
established  by  CasteUan  v.  Hobson  (*). 

Mr.  Kayy  Q.C.,  and  Mr.  Cobboldj  for  the  defendant  Dixon : 
The  agents  Black  and  Stephen  exceeded  their  authority.  The 
defendant  Dixon  did  not  authorize  the  use  of  the  name  of  this 
infant ;  and  he  is  not  bound  by  the  wrongful  act  of  his  agents : 
Udell  V.  Aiherton  (').  The  only  authority  on  the  other  side  is 
Castdlan  v.  Hobson.  But  in  that  case  there  was  a  contract.  The 
man  whose  name  was  furnished  as  the  purchaser  was  not  an 
infant ;  he  was  a  man  of  straw,  no  doubt,  but  not  a  person  in- 
capable of  entering  into  a  contract.  The  distinction  is  marked 
br  Lord  Justice  Melish  in  his  judgment  in  Merry  v.  NichaUs  (*). 
Shepherd  v.  GUlespie  (*)  also  applies.  The  plaintiff  does  not  at- 
tempt to  allege  that  he  sold  these  particular  fifteen  shares  to 
the  defendant  Dixon.  His  allegation  amounts  to  this:  *^Iand 
a  number  of  others  joined  in  selling  to  an  infant  named  Keith." 
That  contract  has  failed,  and  he  must  take  the  consequences. 
Ther6  never  was  a  contract  which  could  be  distributed  between 
us,  Dixon,  Easson,  Jopp,  and  Stephen  ;  and  without  a  contract 
the  plaintiff'  cannot  reach  either  of  us.  He  must  seek  bis  re- 
medy against  the  brokers  who  were  the  wrongdoers,  either 
through  liis  own  brokers,  according  to  Paine  v.  Muichinson  (*), 
or  directly,  as  if  Black  and  Stephen  had  been  jobbers,  as  in 
in  Merry  v.  Nickalls  (•).  [They  also  referred  to  Cruse  v.  Paine 
(^);  Gooch's  Case  (");  Thompson  v.  Davenport  (•);  Smith  v. 
Anderson  (**^).l 

Sir  James  Bacon,  V.C.  :  Mr.  Eddis,  I  will  not  trouble  you  to 
368]  reply.  It  is  a  relief  to  me  *to  find  that  Merry  v.  Nick- 
alls  (^)  has  nothing  to  do  with  the  present  case.  I  take  that 
upon  my  own  conviction  and  upon  your  representation,  other- 
wise I  should  have  paused  before  I  pronounced  any  decision 
upon  it.  I  am  glad  also  to  find  that  that  which  was  embarrass- 
ing in  Merry  v.  Nicltalls  to  a  certain  extent,  finds  no  place  in  this 
case — I  mean  the  intervention  of  a  jobber  and  the  efiect  of  the 
construction  of  the  rules  laid  down  by  the  Stock  Exchange  for 
regulating  their  business. 

(')  Law  Rep..  10  Eq.,  47.  (^)  Law  Rep.,  6  Eq.,  641. 

(•)  7  H.  A  N..  172.  O  Law  Rep.,  14  Eq.,  454 ;  Ibid.  8  Ch., 

(•)  Law  Rep.,  7  Ch.,  788.  752.  266. 

(*)  Ibid.,  8  Ch.,  764.  (•)  Sm.  L.  C,  6th  Ed.,  vol.  ii.,  p,  212, 

(•)  Ibid.,  888.  218. 

(•)  Ibid.,  7  Ch.  788.  ('•)  7  C.  B.,  21. 
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The  case  before  me,  when  the  real  substance  of  it  is  consi- 
dered, is  as  plain  and  simple  a  case  as  can  be  stated.  The 
owner  of  shares  desires  to  sell  them  upon  the  Stock  Exchange, 
people  present  themselves  there  to  buy,  and  the  shares  are  sold 
and  paid  for  —  the  goods  are  delivered.  All  that  remains  to 
be  done  is  that  the  name  of  the  person  to  whom  the  transfer  is 
to  be  made  should  be  furnished.  That  is  done.  The  name  is 
furnished,  the  transfer  is  executed,  and  the  name  of  the  pur- 
chaser is  registered.  The  transaction  there  comes  to  an  entire 
and  complete  end.  Then  at  a  later  period  it  is  discovered  that 
the  brokers,  the  persons  in  Scotland  who  had  commissioned  the 
broker  in  London  to  buy  for  them,  have  furnished  the  name  of 
an  infant,  and  that  the  registration  is  a  mere  nullity  so  far  as  he 
is  concerned,  and  that,  therefore,  as  between  the  company  and 
the  creditors  of  the  company,  and  the  liquidator  in  the  winding- 
up,  Mr.  Brown,  the  original  owner  is  still  the  owner  of  the 
shares.  Brown  is  entered  upon  the  list  accordingly  to  bear  his 
share  of  the  liability  and  the  responsibility  which  attach  to  the 
character  of  a  shareholder.  He  is  the  owner  of  the  shares ; 
that  is  to  say,  he  is  the  legal  owner  of  the  shares  which  he  has 
sold,  and  for  which  he  has  been  paid,  and  in  which  he  has  no 
interest  whatever.  A  great  burden  attaches  to  them,  but  they 
are  not  his.  The  next  question  that  presents  itself  is  —  Whose, 
then,  are  they  ?  They  are  the  shares  of  the  person  who  bought 
and  paid  for  them.  Who  are  they  ?  The  Scotch  broker  in  the 
first  mstance.  But  by  their  answer,  and  by  the  answer  of  Mr. 
Dixon  (whose  case  alone  I  have  heard  argued),  it  is  as  clear 
that  they  were  sent  into  the  market  in  London  to  buy,  on  be- 
half and  as  the  agents  of  Mr.  Dixon  and  other  persons,  certain 
shares,  as  that  they  did  buy 'them  and  pay  for  them.  Mr. 
Dixon's  answer  *put8  that  beyond  the  possibility  of  doubt  [369 
or  question.  The  others  are  equally  clear.  He  says  in  the  sixth 
paragraph  of  his  answer,  "  Some  time  in  the  year  1864  I  gave 
instructions  to  the  firm  whom  at  the  time  I  generally  employed 
as  my  brokers,  to  purchase  for  me  some  shares  in  the  said  com- 
pany, and  sell  the  same  as  soon  as  they  should  reach  a  price  in 
advance  of-  that  at  which  they  should  be  bought,"  and  so  on  ; 
"  but  I  desired  that  my  own  name  should  not  appear."  The 
question  of  principal  and  agent,  therefore,  is  raised  upon  that 
statement,  and  there  is  abundance  of  other  evidence  and  state- 
ment leading  to  the  same  conclusion.  It  is  clear  that  the  Scotch 
brokers  were  the  regularly  constituted  agents  for  Mr.  Dixon  and 
other  persons,  to  go  and  buy  for  them  upon  the  stock  Exchange, 
and  pay  for  the  shares  that  they  desired  to  acquire. 

Mr.  Kay  refers  me  to  the  case  of  VdcJX  v.  Atherion  (').     The 

(')  7  H.  &  N.,  172. 
6  Eno.  Kep.1  111 
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principle  there  laid  down  is  one  which  is  perfectly  well  under- 
stood, uamelj^  that  an  agent  cannot  act  so  as  to  bind  his  prin- 
cipal beyond  the  scope  of  the  authority  which  has  been  conferred 
upon  him.  But  here  the  act  perforraed  by  the  agent  was  pre* 
cisely  within  the  authority  which  was  conferred  upon  him ;  and 
from  the  moment  when  the  purchase  was  completed  the  shares 
belonged  to  the  purchaser,  no  matter  in  whose  name  they  were 
registered.  Mr.  Dixon  desired  that  his  name,  of  all  others,  should 
not  be  used.  But  what  did  it  signify  to  Mr.  Dixon  in  whose 
name  they  were  ?  "Whoever  held  them  held  them  as  trustee  for 
him,  whether  he  was  under  age  or  adult.  They  were  his  shares, 
he  had  paid  for  them,  his  a^ent  had  bought  them  within  the 
scope  of  that  agent's  .authority,  and  they  are  his.  I  do  not 
f  »erceive  where  the  difficulty  of  the  case  is.  In  Merry  v.  NlckaUs  (*) 
there  was  plenty  of  difficulty.  Castellan  v.  Hobson  (^  presented 
difficulties  of  another  kind.  There  is  no  difficulty  in  this  case. 
The  shares  were  bought  upon  the  day  mentioned,  paid  for  on 
the  day  that  all  parties  agreed  upon,  registered  in  the  name 
furnished,  but  so  registered  as  that  that  transaction  was  null ; 
and  they  remain,  therefore,  registered  in  the  name  of  the  pre- 
sent plaintiff",  who  has  no  more  interest  in  them  than  any  person 
who  is  now  listening  to  me.  Can  there  be  any  doubt  that  upon 
370]  principles  *univer8ally  established,  the  transaction  being 
such  as  I  have  mentioned,  the  plaintiff' is  only  a  trustee  of  these 
shares  ?  Can  there  be  any  doubt  that  he  is  a  trustee  for  the 
persons  whose  money  bought  and  paid  for  them  ? — whether  by 
their  own  hand  or  through  an  agent  is  perfectly  indifferent. 
That  is  the  real  state  of  the  case;  and  the  question  which  arose 
in  Castellan  v.  Hobson  (*)  has  nothing  whatever  to  do  with  thijj 
cAse,  except  that  there  the  trusteeship  was  established,  as  a))- 
pears  by  the  judgment  of  Lord  Justice  (then  vice  chancellor) 
James,  and  relief  was  accordingly  given. 

The  facts  of  the  case  do  not  stop  with  the  observation  I  have 
last  made,  because  the  transaction  was  so  fully  completed,  as  that 
when  dividends  came  to  be  paid  upon  these  shares — while  divi- 
(lends  were  payable — they  were  made  in  the  regular  course 
and  paid,  I  do  not  say  into  Mr.  Dixon's  hands,  but  to  Mr. 
Dixon's  agent  on  his  account.  That  is  proved  in  the  case.  The 
]>a8sage  from  Mr.  Dixon's  answer  which  was  read  does  not  in 
the  slightest  degree  call  that  in  question,  because  what  he  says 
upon  that  is  this — it  is  very  ingenious  and  cautious  no  doubt — 
*' I  did  not  provide,  in  the  first  instance,  any  consideration  money 
for  any  shares  bought  for  me  under  ray  said  instructions,  but  I 
have  no  reason  to  doubt  that  any  consideration  money  payable 
in  respect  of  such  shares  was  debited  by  the  said  firm  to  my  ac- 

(»)  Law  Rep.,  7  Hi.,  733.  («)  Law  Rep.,  10  Eq.,  47. 
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count,  and  paid  or  allowed  by  me  in  the  adjustment  of  accounts 
between  us."    As  to  the  receipt  of  dividends,  the  answer  is  not 
quite  as  distinct,  although  I  can  pay  very  little  attention  to  an 
answer  in  which  I  find  every  sentence  beginning  with  "  Under 
the  circumstances/'  evading  the  real  question  which  is  put  to 
the  defendant,  and  not  telling  the  story  as  one  would  expect  a 
respectable  man  to  tell  his  story,  even  if  it  were  against  his  own 
'nterest.     That  the  dividends  were  paid  is  proved  in  evidence  ; 
that  calls  were  made  and  that  calls  were  paid  is  proved  in  evi- 
dence.   Everything  substantial  is  proved  in  this  case,  and  nobody 
can  doubt  that  from  the  day  upon  which,  in  1864,  Mr.  Dixon's 
agent  (I  mention  bis  name  only  because  his  case,  and  his  only, 
has  been  argued)  bought  and  paid  for  these  shares,  Mr.  Dixon 
was  the  true  owner  of  these  shares,  as  he  is  up  to  this  moment. 
Then  it  is  said  that  there  is  great  difiiculty  in  this  case  because 
♦there  has  been  no  appropriation.    Mr.  Dixon  has  not  [371 
had  any  shares  appropriated  to  him,  and  the  other  defendants 
have  not  had  any  shares  appropriated  to  them.     What  does 
that  signify  ?   The  mass  remains.  The  entire  number  of  shares 
is  there.    There  is  no  question  whatever  about  it.     What  does 
it  signify  to  the  plaintiff  in  what  proportions  the  defendants  are 
entitled,  since  it  is  proved  that  among  them  they,  and  they 
only,  are  the  persons  beneficially  entitled  to  the  shares?  In  my 
opinion  the  plaintiff  is  entitled  exactly  to  that  relief  which  he 
prays  for  by  his  bill.    He  is  entitled  to  a  declaration  that  he  is 
a  trustee,  and  a  trustee  only,  for  the  persons  whose  monev 
bought  and  paid  for  these  shares ;  he  is  entitled,  notwithstand- 
ing the  contrivance  that  was  resorted  to,  to  have  "  a  release  and 
discharge  from  all  calls  which,  since  the  14th  of  June,  1864, 
have  been  made  or  shall  be  made  in  respect  of  such  shares,  and 
'to  be  indemnified  against  all  future  costs,  damages,  and  ex- 
penses;" and  he  is  entitled,  in  my  judgment,  also  to  have  the 
costs  of  this  suit  up  to  the  present  time.    When  the  defendant 
says  to  the  plaintiff,  "  I  cannot  tell  you  which  share  is  mine  and 
which  belongs  to  somebody  else,"  that  is  matter  of  perfect  in- 
difference.   The  plaintiff  desires  only  to  be  indemnified  in 
respect  of  fifteen  shares,  and  since  by  the  "  contrivance,"  I  use 
the  expression  that  I  find  in  the  prayer  of  the  bill  which  I  have 
just  read,  the  defendants  are  not  able  to  say  which  shares  are 
theirs,  the  plaintiff  is  under  no  obligation  to  say  which  shares  are 
theirs,  nor  in  what  proportions  they  are  entitled  to  that  number 
of  shares,  ninety  I  think  in  number,  which  now  remain  upon 
the  books  of  the  company. 

Solicitors    for  the  plaintiff:    Messrs.   LinklaUry  Hackwoody 
Addison  J  ^  Brown. 
Solicitors  for  the  defendant  Dixon :  Messrs.  Patieson  ^  Cobhold* 
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[Law  Reports,  15  Equity  cofles,  372.] 

372]  *IIiBBBRT  V.  Hibbert. 

V.C.B.  March  8, 1873. 
[1870  H.  2.] 

Will — Construction — Relations. 

Testator,  after  giving  legacies  to  varioas  persons,  describing  their  relationsliip. 
including  a  person  described  as  his  niece,  but  in  reality  illegitimate,  and  persons 
connected  by  affinity,  directed  that  if  the  whole  of  his  property  made  more  tlian 
the  whole  amounts  mentioned  in  his  will,  it  should  be  divided  "  amongst  my  re- 
lations in  proportion  to  their  separate  amounts :" 

Ileld^  that  only  such  of  the  legatees  aa  were  blood  relations  were  entitled  under 
the  residuary  gift. 

Joseph  Stafford,  by  bis  will,  dated  tbe  2d  of  November,  1869, 
after  giving  to  the  children  of  his  nepliew  Robert  Hibbert 
certain  specified  legacies,  gave  "  to  my  niece  Thirza  Johnson, 
wife  of  Samuel  Johnson,  or  their  heirs,  the  sum  of  <£400.  I  also 
give  and  bequeath  to  my  niece  Sarah  Pearson,  wife  of  George 
Pearson,  as  she  is  not  likely  to  leave  any  issue,  XIOO.     I  also 

five  and  bequeath  to  my  niece  Eliza  Phillips,  wife  of  William 
hillips,  or  their  heirs,  the  sum  of  ^6400  ;  to  mj-  niece  Jo8e[)li 
Stafford's  widow  and  two  children  John  and  Joseph  the  sum 
of  £600  ;  to  Rachel  Simister,  wife  of  William  Simister,  daughter 
of  my  nephew  Daniel  Bradbury,  he  being  deceased,  or  their 
heirs,  the  sum  of  £300 ;  to  Betty  Wood,  wife  of  James  Wood, 
daughter  of  my  nephew  Daniel  Bradbury,  as  aforesaid,  or  their 
heirs,  the  sum  of  £300;  to  John  Beard  who  married  my  niece 
Mary  Ann  Hibbert,  but  is  dead  without  leaving  any  issue,  the 
sum  of  £100.'*  After  some  other  bequests  and  directions,  the 
will  proceeded:  "If  the  whole  of  my  property  makes  moro 
than  the  whole  amounts  mentioned  in  this  my  will,  I  request  it 
to  be  divided  amongst  my  relations  in  proportion  to  their 
separate  amounts."  All  the  testator's  next  of  kin  were  amongst 
the  legatees  named  in  the  will. 

With  respect  to  the  persons  mentioned  in  the  will,  it  appeared 
that  testator  had  a  sister  Anne  Stafford,  who  was  married  to 
Joseph  Hibbert,  by  whom  she  had  issue  Robert  Hibbert,  Mary 
Ann,  wife  of  John  Beard,  and  Sarah,  wife  of  George  Pearson. 
Ill  March,  1813,  Joseph  Hibbert  was  convicted  at  the  Derby 
373]  assizes  of  fJbui'glary,  and  sentenced  to  bo  transported  for 
life.  In  1822,  when  Joseph  Hibbert  was  alive,  though  not 
known  by  his  wife  to  be  so,  Anne  Hibbert  went  through  the 
ceremony  of  marriage  with  Joseph  Mellor.  They  had  three 
children,  Caroline,  Thirza,  wife  of  Samuel  Johnson  (described 
in  the  will  as  "  my  niece  Thirza  Johnson  ''),  and  Eliza,  wife  of 
William  Phillips  ("  my  niece  Eliza  Phillips,  wife  of  William 
Phillips '').  Joseph  Staflbrd,  son  of  a  deceased  brother  of  the 
testator,  left  a  widow  (described  as  "  my  niece  Joseph  Stafford's 
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widow").  It  also  appeared  that  Daniel  Bradbury,  the  father 
of  Rachel  Simister  and  Betty  Wood,  was  an  illegitimate  son  of 
Kaehel  Bradbury,  a  deceased  sister  of  testator's  wife.  The 
question  now  raised  upon  further  consideration  in  a  suit  to  ad- 
minister the  testator's  estate  was,  who  were  entitled  to  take 
under  the  residuary  gift:  whether  1,  those  only  amongst  the 
legatees  who  were  blood  relations ;  or  2,  all  the  persons  described 
as  relations  without  reference  to  legitimacy  or  blood  relation- 
ship; or  3,  only  the  next  of  kin. 

Mr.  Kai/y  Q.C.,  and  Mr.  Finchy  for  plaintitFs  John  and  Joseph 
Hibbert,  sons  of  Robert  Hibbert,  and  executore,  contended  that 
the  gift  of  the  residue  to  the  testator's  relations  was  conjfined  to 
such  as  would  take  under  the  Statute  of  Distributions,  and  did 
not  include  the  illecritimatc  children  of  relations,  or  persons  not 
related  in  blood :  Ihomas  v.  JMe  (').  The  erroneous  description 
of  a  person  in  one  part  of  the  will  as  a  relation  —  here  as  "  my 
niece  "  —  would  not  enable  such  person  to  take  as  if  she  be- 
longed to  a  class  which  was  designated  by  the  like  description 
in  another  part  of  the  same  will :  Smilli  v.  Lidiard  (') ;  Thompson 
V.  Bobinson  (*) ;  In  re  Siandley's  Estate  (*). 

Mr.  LittUy  Q.C.,  and  Mr.  Bardswcll^  for  Robert  Hibbert, 
another  son  of  testator's  nephew  Robert  Hibbert,  supported  the 
argument  of  plaintiffs,  and  contended  that  the  gift  was  confined 
to  relations  in  blood. 

Mr.  .7.  W.  Chittify  for  Mr.  and  Mrs.  Johnson  :  Although  in 
construing  the  residuary  gift  the  word ''  relations"  *means  [374 
primd  facie  Wio^Q  only  who  are  legitimate,  this  presumption  is 
rebutted  where  the  intention  to  use  the  word  in  a  different  sense 
clearly  appears  on  the  face  of  the  will.  .  By  describing  in  the 
previous  part  of  the  will  both  Thirza  Johnson  and  Sarah  Pear- 
son by  name  as  "  my  nieces  "  (or  relations)  this  testator  has 
clearly  shown  his  intention  that  they  were  to  be  included  in  the 
subsequent  gift  of  the  residue  "  amongst  my  relations,"  the  rule 
being  that  a  subsequent  gift  to  relations,  children  or  nephews 
or  nieces,  will  be  construed  to  mean  the  same  persons  as  were 
(lescribed  by  that  title  in  a  previous  part  of  the  will :  Hartley  v, 
yyibber  (*) ;  James  v.  Smith  (•) ;  and  on  that  principle  the  word 
*'  children  "  has  been  held,  by  force  of  the  context,  to  carry  the 
property  to  a  class  including  both  legitimate  and  illegitimate 
children  :  Evans  v.  Davits  (^) ;  Meredith  v.  Farr  (®) ;  Owen  v. 
Bryant  (») ;    \yorts  v.  Cubitt  (»«) ,  Crook  v.  Hill  (>») ;  in  which  case 

(')  Cas.  t.  Tal..  251.  (•)  14  Sim..  214. 

(')  3  K.  &  J.,  252.  (')  7  Hare,  498. 

(»)  27  Beav.,  486.  (')  2  Y.  &  C.  Ch.,  523. 

(*)  Law  Rep.,  5  Eq.,  304.  (")  2  D  M.  &  G.,  697. 

O  16  Beav.,  510.  (»")  18  Beav.,  421. 

(")  Law  Rep,  6  Ch.,  811. 
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the  strictness  of  the  rule  laid  down  in  Praii  v.  Matktio  ('),  that 
illegitimate  children  could  not  take  under  the  same  class  gitl 
with  legitimate  children,  was  disapproved  of.  The  evidence  in 
tliis  case  shows  that  the  testator  always  treated  Thirza  Johnson 
and  Eliza  Phillips  as  his  legitimate  nieces,  and  that  they  were 
so  regarded  generally. 

Mr.  BusscU  BoberiSy  for  the  next  of  kin  :  In  the  absence  of 
strong  words  plainly  showing  a  contrary  intention,  the  word 
*'  relations  "  will  be  construed  to  mean  next  of  kin  according 
to  the  Statute  of  Distributions.  This  limitation  of  the  term 
has  been  adopted  to  avoid  the  uncertainty  and  inconvenience 
that  must  otherwise  arise  from  every  person  who  could  make 
any  claim  coming  in  ;  Thomas  v.  liole  (^  ;  Whithome  v.  Har- 
ris {^);  Green  V.  Howard  {*);  Hayner  v.  Mowbray  {^).  It  would 
be  going  out  of  the  rule  to  construe  "  relations  "  as  including 
illegitimate  relations. 

Mr.  Macnaghteiij  for  the  heir-at-law. 
37i)]  *SiR  James  Bacon,  V.C.  :  There  is  no  rule  in  cases  of 
this  description  except  to  construe  the  will  so  as  to  give  effect 
to  the  intention  of  the  testator  as  expressed  by  the  words  he 
has  used.  It  is  perfectly  clear  that  the  word  "  relations  " 
standing  by  itself  would  mean  next  of  kin  ;  but  the  question  is, 
what  intention  am  I  to  ascribe  to  the  testator  on  the  words  that 
he  has  used  ?  Having  a  quantity  of  persons  in  his  mind,  the 
testator  gives  legacies  to  these  persons,  some  of  w-hom  are  his 
relations  in  the  proper  sense  of  the  word,  and  some  of  whom 
are  not.  Then,  by  way  of  winding  up  his  will,  he  gives  this 
direction,  "  If  the  whole  of  my  property  makes  more  than  the 
whole  amounts  mentioned  in  this  my  will,  I  request  it  to  be 
divided  amongst  my  relations  in  proportion  to  their  separate 
amounts."  The  gift  of  the  residue  is  to  those  persons  who  alone 
answer  the  description  of  his  relations  in  the  proper  sense  of 
the  word.  If  it  were  necessary  to  refer  to  authorities,  Smith  v. 
Lidiard  (*),  which  shows  that  the  circumstance  that  the  testatrix 
had  in  her  will  given  legacies  to  several  persons,  describing 
each  as  "  my  niece,"  did  not  enlarge  the  meaning  of  the  worda 
"  nephews  and  nieces  "  in  the  residuary  bequest  so  as  to  make 
it  include  two  legatees  whom  she  had  called  her  nieces  in  the  will, 
but  who  were  in  fact  nieces  not  of  the  testatrix  but  of  her  late 
husband,  is  directly  applicable  to  this  case.  It  is  not  the  pro- 
vince of  the  court  to  speculate  or  consider  what  the  testator 
would  by  strangers  be  supposed  to  have  meant.  No  other  mean- 
ing can  DC  ascribed  to  the  residuary  gift  than  that  the  residue 

0)  22  Bear.,  328.  O  1  Bro.  C.  C,  81. 

(•)  Cas.  t.  Tal.,  261.  (•)  3  Ibid..  234. 

O  2  Ves.  Sen.,  627.  (•)  3  K.  &  J.,  262. 
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was  to  go  to  such  of  the  legatees  as  were  blood  relations  in  the 
proportions  of  the  legacies  already  given  to  them.  As  to  Thirza 
Johnson,  she  must,  on  the  evidence,  betaken  to  be  illegitimate, 
and  will  not  share  in  the  gift  of  residue. 

Solicitors :  Messrs.  Chester^  Urquhari  <f-  Co. ;  Messrs.  WilkwSy 
Blyth  ^  Marsland. 


[Law  Reports,  15  Equity  Cases,  376.] 
V.C.B.  March  18, 19, 1873. 

♦Bigg  v.  Corporation  of  London.  [376 

[1870  B.  113.] 
Compensation — Pttblie  Body — Remote  Injury. 

A  public  body,  with  power  by  act  of  parliament  to  stop  up.  alter,  or  use,  for 
the  purpose  of  the  authorized  works,  certain  specified  streets,  were  restrained  by 
injunction  from  interfering,  in  excess  of  their  powers,  with  the  cellar  of  a  house 
in  one  of  the  streets,  the  roadway  of  which  was  being  lowered,  until  the  amount 
of  compensation  for  the  whole  house  should  have  been  ascertained  and  paid.  An 
inquiry  as  to  the  damages  sustained  by  plaintiffs,  the  owner  and  occupier  of  the 
house,  by  reason  of  the  works  commenced  by  defendahts,  having  been  directed 
by  the  decree : 

Hetd^  that  plaintiff"  was  not  entitled  to  be  compensated  for  the  indirect  injury 
to  his  trade,  resulting  from  the  diversion  of  traffic  caused  by  the  authorized  act 
of  lowering  the  roadway,  but  only  for  direct  structural  injury  occasioned  by  the 
unauthorized  interference  with  his  cellar. 

Adjourned  summons  on  an  application  on  the  part  of  the 
defendants  that  the  chief  clerk's  certificate,  dated  the  6th  of 
November,  1872,  pursuant  to  the  decree  of  the  23d  of  January, 
1872,  should  be  varied  by  the  omission  of  certain  items 
of  the  schedule  to  such  certificate.  Under  the  Ilolborn 
Valley  Improvement  ^Additional  Works)  Act,  1867,  which  in- 
corporated the  provisions  of  the  City  Improvement  Act,  1847 
(regulating  the  mode  of  serving  notice  to  treat,  and  assessing 
compensation  for  lands  within  the  city  taken  otherwise  than  by 
agreement),  and  of  the  Lands  Clauses  Act,  1845,  "  except  the 
provisions  with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement,"  the  defendants  were  authorized 
to  execute  certain  specified  works,  including  "  the  stopping  up 
and  permanent  appropriation,  or  the  alteration,  adoption,  or 
use,  for  purposes  of  this  act,  of  all  or  any  part  of  the  streets, 
courts,  ways,  passages,  alleys,  squares,  yards,  and  places  "  there- 
in mentioned,  including  Thavies  Inn ;  but  no  power  was  given 
to  them  to  cut  through  or  interfere  with  cellars  under  the  road- 
ways to  b«  lowered  or  altered  under  the  provisions  of  the  act, 
without  serving  notice  to  treat,  and  ascertaining  the  compen- 
sation for  the  houses  to  which  such  cellars  belonged. 

*The  plaintiffs,  Bigg  and  Adkins,  were  lessor  and  lessee  [377 
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of  4  Thaviesinn,  where  the  business  of  a  silversmith  was  carried 
OQ  by  Adkins.  In  the  course  of  their  operations,  defendants, 
the  corporation,  found  it  necessary  to  alter  the  level  of  part  of 
Thavies  Inn  by  lowering  the  foot  and  carriage  waj',  for  the  pur- 
pose of  making  a  proper  junction  with  the  Holborn  Viaduct; 
and  in  carrying  out  this  operation  they  had,  without  any  notice 
to  treat  for  plaintiflFs'  house,  or  offer  to  assess  compensation  for 
it,  excavated  a  large  trench,  five  feet  wide,  along  the  roadway 
of  Thavies  Inn,  extending  throughout  the  whole  length  of 
plaintiffs'  cellars,  which  were  left  open  and  exposed,  and,  as  the 
bill  alleged,  thereby  endangering  the  stability  of  plaintiffs' 
house. 

On  the  14th  of  April,  1870,  the  bill  was  filed  for  the  purpose 
of  restraining  the  corporation  from  remaining  in  possession  of 
the  cellars  of  plaintiffs'  house  (4,  Thavies  Inn),  and  from  con- 
tinuing to  prosecute  their  works  through  the  cellars  or  any 
other  part  of  plaintiffs'  house,  until  the  purchase  money  or  coni- 

[)en8ation  to  be  paid  by  defendants  in  respect  thereof,  should 
lave  been  duly  ascertained  and  paid.  The  bill  also  prayed  that 
the  defendants  might  be  ordered  to  reinstate  plaintiffs'  cellars, 
and  restore  them  to  the  state  and  condition  in  which  they  were 
previously  to  the  commencement  of  defendants'  works,  and  to 
pay  to  plaintiffs  damages  to  be  assessed  by  the  court  for  the 
injury  sustained  by  them  through  those  works. 

At  the  hearing  of  the  cause,  on  the  23d  of  Januarj',  1872,  the 
court  being  of  opinion  that  the  corporation,  in  carrying  out  the 
works  authorized  by  the  act  of  1867,  had  exceeded  their  powers 
by  cutting  through  plaintiffs'  cellar  without  taking  their  house, 
a  decree  was  made  for  a  perpetual  injunction,  until,  etc.,  as 
prayed  by  the  bill,  with  costs  to  be  paid  by  defendants,  "  and  in 
case  the  parties  differ  as  to  the  amount  of  damages  to  be  paid 
to  plaintiffs  by  the  defendants,"  an  inquiry — "what  damages 
the  plaintiffs  have  sustained  by  reason  of  the  works  commenced 
by  the  defendants  as  in  the  plaintiffs'  bill  mentioned" — was 
ordered. 

On  the  1st  of  November,  1872,  in  pursuance  of  this  inquiry', 
the  chief  clerk  certified  that  £470  was  the  amount  of  the  dani- 
nges  plaintiffs  had  sustained  by  reason  of  the  works  commenced 
378]  *by  defendants,  the  particulars  of  such  damage  being  thus 
stated  :  "  1.  For  loss  sustained  by  reason  of  certain  portions 
of  the  stock-in-trade  of  plaintiff,  II.  Adkins,  requiring  re-silver- 
ing and  cleaning,  in  consequence  of  the  efl[luvium  caused  by 
defendants'  works,  and  by  reason  of  the  deprivation  of  the  use 
of  their  cellars  and  the  loss  of  some  coals  therefrom,  £50.  2. 
For  bills  paid  by  plaintiff  11.  Adkins  for  the  reconstruction  of 
the  cellars  of  the  plaintiffs'  house,  je70.    3.  For  the  sura  neces- 
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sary  to  be  expended  in  order  to  place  plaintiffs'  house  in  a  proper 
habitable  condition,  £70.  4.  For  depression  of  the  trade  carried 
on  by  the  plaintiff  H.  Adkins  caused  by  the  defendants'  works, 
£160/' 

In  reference  to  the  4th  item,  evidence  was  given  on  behalf  oY 
the  plaintiffs  before  the  chief  clerk  that  the  effect  of  defendants' 
operations,  by  suspending  all  carriage  traffic  into  and  out  of 
Thavies  Inn,  had  been  such  as  to  depress  the  trade,  and  cause 
great  inconvenience  and  obstruction  to  the  various  businesses 
there  carried  on ;  and  in  particular  that  Adkins'  books  showed 
a  loss  of  profit  in  his  business  of  £300,  and  that  former  cus- 
tomers, finding  a  difficultv  of  access  by  reason  of  defendants' 
works,  had  ceased  to  give  him  their  orders. 

Mr.  Kai/y  Q.C.J  Mr.  Miller^  Q.C.,  and  Mr.  A.  T.  Watson^  for 
the  defendants,  in  support  of  the  summons  to  vary  the  certifi- 
cate :  The  evidence  does  not  show  .with  sufficient  distinctness 
that  any  such  damage  as  is  alleged  by  plaintiffs  has  been  sus- 
tained. But  in  any  case  the  allowance  of  such  an  item  is  con- 
trary to  the  law,  as  laid  down  in  Bicket  v.  Meh^opolilan  Railioay 
Company  (*),  that  a  mere  temporary  obstruction,  occasioned  by 
the  performance  of  a  public  work  authorized  by  parliament, 
gives  no  right  of  compensation  to  the  person  whose  trade  has 
thereby  sustained  loss.  ^  In  this  case  the  defendants  had  power 
under  their  act  to  lower  or  alter  the  level  of  the  roadway  in 
Thavies  Inn,  so  as  to  give  access  to  the  Holborn  Viaduct,  and 
in  carrying  out  this  work  they  *exceeded  their  powers  by  [379 
cutting  into  plaintiffs'  cellar.  The  plaintiff's  filed  their  bill,  com- 
plaining of  structural  damage  but  not  of  injury  to  their  trade, 
and  an  injunction  was  granted  to  restrain  defendants  from  touch- 
ing plaintiffs'  house  in  excess  of  their  powers.  For  that  struct- 
ural damage  the  plaintiffs  have  been  declared  entitled  by  the 
decree  to  compensation,  but  they  are  not  therefore  entitled  to 
compensation  for  the  interference  with  their  business  occasioned, 
not  by  the  unlawful  act  of  cutting  through  their  cellar,  but,  in- 
directly, by  the  lawful  act  of  lowering  the  roadway,  "which  had 
the  temporary  effect  of  stopping  carriage  traffic.  According  to 
plain tiff's'case,  the  injury  to  the  business  has  been  caused  by  the 
interference  with  the  carriage  traffic,  and  would  have  been  the 
same  if  we  had  strictly  confined  ourselves  to  our  parliamentary 
powers,  and  stopped  up  Thavies  Inn  without  touching  their 
cellar;  and  even  assuming  that  the  injury  was  one  for  which 
compensation  could  have  been  obtained,  it  does  notarise  out  ot 
the  wrongful  act  of  the  corporation  so  as  to  give  him  a  right 
against  them.  But  in  any  case  the  injury  on  which  the  claim 
to  compensation  is  founded  is  too  remote  to  be  the  subject  of 

(»)  Law  Bep.  3  H.  L.,  175 ;  5  B.  &  S.,  149. 

5  Eng.Bep.I  112 
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an  action  ;  and  unless  the  plaintiff,  independently  of  the  Rail- 
way Clauses  Act,  and  supposing  it  had  never  passed,  could  have 
maintained  an  action  for  the  alleged  interference  with  his  busi- 
ness, he  cannot  since  the  passing  of  that  act  —  which  gives  no 
new  right  but  only  a  new  remedy  —  obtain  statutorv  compensa- 
tion :  Rickett  v.  Metropdiian  Railway  Company  (*) ;  tlammersniiih 
Railway  Company  v.  Brand  (*)  :^  City  of  Glasgow  Union  Railway 
Company  v.  Hunter  P).  Even  if  there  had  been  a  wrongful  ob- 
struction of  the  hignway  of  Thavies  Inn,  plaintiffs  would  have 
had  no  ground  of  action  for  damage  so  remote  as  depression  of 
their  trade  occasioned  by  interruption  of  carriage  traffic ;  "  and 
it  seems  unreasonable  that  an  obstruction  which  created  no 
cause  of  action  either  for  the  plaintiff  or  for  the  travelers  sepa- 
rately, should  bv  indirect  consequence  become  a  cause  of  action 
to  the  plaintiff  because  the  travelers  exercised  their  choice  as  to 
their  path  and  as  to  their  refreshment,  a  choice  in  which  tlie 
plaintiff  had  no  manner  of  legal  right :"  Fer  Erie,  C.J.,  in  Rick- 
380]  ^^^  ^'  Metropolitan  *Railioay  Company  (*).  We  submit, 
therefore,  that  the  chief  clerk  has  given  the  plaintiffs  damages 
to  which  thev  are  not  entitled,  and  this  item  of  compensation 
for  "  depression  of  trade"  must  be  struck  out  of  the  certificate. 
•  Mr. -4mpAteW,  Q.C.,  and  Mr.  PAear,  for  the  plaintiffs:  If  a  per- 
son has,  by  the  operations  of  a  public  body  orcompanv,  sustained 
an  injury  which  has  caused  a  loss  of  his  business,  it  is  idle  to 
contend  that  he  is  not  entitled  to  compensation.  We  have  es- 
tablished the  fact  of  special  injury,  and  an  inquiry  has  been 
granted  as  to  damages  in  respect  of  that  special  injury,  which 
will  include  not  only  the  structural  damage,  but  the  damage  to 
our  trade,  which  has  been  occasioned  by.  the  wrongful  act  of 
defendants :  Wilkes  v.  Hungerford  Market  Company  (*)  is  a  direct 
authority  that  a  shopkeeper,  who  has  suffered  loss  in  his  business 
in  consequence  of  passengers  having  been  diverted  from  coming 
to  his  shop  by  the  works  of  a  company,  is  entitled  to  recover ; 
and  again,  in  Glover  v.  North  Staffordshire  Railway  Company  {•), 
an  interruption  to  a  man's  performance  of  his  business  has  been 
held  to  give  him  a  ri^ht  to  compensation  in  respect  of  his  land 
being  injuriously  afiected  within  the  meaning  of  the  Lands 
Clauses  Act ;  and,  as  was  said  by  Mr.  Justice  Wightman  in 
that  case,  **•  Suppose  no  act  of  parliament  had  passed,  and  that 
had  been  done  which  has  been  done,  would  an  action  have  been 
maintainable  ?  I  think  it  would."  Supposing  a  company,  with 
power  to  block  up  the  whole  of  a  public  street,  had,  instead  of 
stopping  the  whole  street,  blocked  up  all  access  to  one  partica- 

C)  Law  Rep..  2  H.  L.,  175.  O  5  B.  &  8.,  160. 161. 

(»)  Law  Rep..  4  H.  L.,  171.  (•)  3  Bing.  N.  C,  281. 

O  Law  Rep.,  3  H.  L.,  Sc.,  7S.  (•)  16  Q.  B.,  912, 934. 
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lar  house,  would  not  that  be  a  special  damage  for  which  the 
owner  of  the  house  could  recover  ?  If,  as  in  this  case,  they  not 
only  block  up  the  access  to  the  house,  but  cut  a  ti^nch  through 
the  cellar  in  front  of  the  house,  the  case  for  compensation  is  Ptill 
stronger,  and  we  submit  that  the  plaintifts  are  entitled  to  recover, 
not  only  for  the  direct  structural  injury,  but  also  for  the  injury 
to  the  business  resulting  from  the  works  of  the  defendants, 
which  have  been  carried  out  in  excess  of  their  powers. 

*Mr.  Kay,  in  reply.  [381 

Sir  James  Bacon,  V.C,  after  adverting  to  other  points  iu  the 
case  not  material  for  this  report,  continued  :  The  decision  in 
the  house  of  lords  {Rkkei  v.  Metropolitan  Railway  Comj^any  (") ) 
has  gone  far  to  settle  the  law  in  such  eases;  but  to  settle  it  us 
persons,  who  are  not  bound  as  we  are,  would  not  consider  the 
most  satisfactory  mode,  viz.,  that  remote  and  consequential 
damages  cannot  be  claimed.  The  case  I  have  to  deal  with  here 
is  that  of  a  corporation,  who  are  entitled  to  lower  the  surface 
the  surface  of  the  ground  iu  Thavies  Inn.  That  power  is  given 
to  them  by  statute,  and  it  connot  be  questioned.  In  the  course 
of  doing  it  they  inflict  an  injury  and  wrong  upon  the  plaintiffs, 
and  for  that  they  are  required  to  make  compensation,  and  the 
amount  of  compensation  for  that  injury  is  assessed,  and  is  not 
in  dispute.  But  then  it  is  said  that  besides  that  the  plaintiff 
Adkins  is  entitled  to  charge  something  for  the  loss  which  he 
may  have  sustained  in  his  trade.  Nothing  can  be  more  ima- 
ginary than  the  loss  in  the  way  it  is  stated.  It  is  because 
customers  of  his  could  not  have  their  usual  access  to  his  house 
that  he  says  his  trade  has  been  depreciated.  There  is  not,  strictly 
speaking,  a  particle  of  evidence  that  his  trade  has  been  in  any 
degree  depreciated  ;  and  it  is  clear  that  the  plaintiff  has  no  par- 
ticular injury  to  complain  of,  as  all  the  inhabitants  of  Thavies 
Inn  would  have  as  good  a  right  to  complain  that  their  custom- 
ers could  not  get  access  to  their  houses.  That  the  level  of  the 
street  was  lawfully  changed  is  beyond  all  possibility  of  dispute. 
That  the  compensation  is  made  to  the  plaintiff'  for  all  that  he 
can  claim  in  respect  to  direct  injury  is  also  not  in  dispute;  and 
under  these  circumstances,  as  1  find  it  totally  impossible  to 
sever  that  lawful  lowering  of  the  street  from  that  other  lowering 
of  the  street  which  took  place  when  the  plaintiff^s  cellar  was 
invaded,  how  can  I  say  that  the  want  of  access  to  his  premises 
has  been  occasioned  by  that  which  was  wrongful,  any  more  than 
that  it  was  occasioned  by  that  which  was  rightful  ?  Looking 
at  the  position  of  the  street  as  described  in  the  evidence,  there 
must  of  necessitv,  from  *the  nature  of  the  works,  be  an  [382 
interruption  to  tne  traffic  in  Thavies  Inn.    If  the  plaintiff  could 

0)  Law  Rep.,  3  H.  L^  175. 
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sever  the  damages  which  are  properly  attributable  to  the  inter- 
ference with  his  cellars  from  the  damages  occasioned  by  the 
interference  with  the  access  to  his  premises,  there  would  be 
difficulty  enough  on  the  authorities.  Upon  the  case,  however, 
as  it  stands,  and  upon  the  evidence  of  the  witnesses,  bearing  in 
mind  the  power  which  the  legislature  has  given  to  the  corpora- 
tion to  disturb,  lower,  or  alter  the  level  of  the  roadway  in 
Thavies  Inn  (subject  to  their  not  doing  such  injury  as  they  did 
to  the  plaintiftV  cellar),  I  consider  that  there  is  no  reason  for 
<lamages  being  assessed  for  any  such  alteration  of  the  roadway. 
Not  one  of  the  authorities  referred  to,  in  my  opinion,  justifies 
it.  Having  read  very  carefully  the  decision  of  Chief  Justice 
Erie  in  Hicket  v.  Metropolitan  Railway  Cdmpavy{^)y  I  find  no 
grounds  upon  which  I  can  say  that  such  injury  as  may  have 
been  sustained  by  the  plaintifi*  Adkins,  on  the  score  of  his  trade 
having  been  depreciated,  justifies  the  claim  which  is  here  made 
for  damages,  or  that  which  the  chief  clerk  in  his  certificate  has 
allowed.  The  certificate  must,  therefore,  be  varied  by  omitting 
the  4th  item. 

Solicitors:  Messrs.  Prior j  Bigg^   Church  ^  Adanis ;  The  City 
Solicitor. 

8.  P.  Cater  v.  Mayor,  etc.,  48  New  York  Rep.,  899. 
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SettiemerU—JPkind  in  Court^Insolveneyin  AuitraUa—PetUum  hff  Official  Assignee 

at  Brisbane^jbomicU  oflnsohent 

W.  D,  who  liad  settled  as  a  grazier  in  Australia,  and  had  upon  his  own  petition, 
been  adj  udlcated  an  insolvent,  and  received  his  certificate  there,  afterwards  visited 
England  in  1868.  and  died  there  intestate,  leaving  a  widow  in  Australia  and  cre- 
ditors who  had  received  only  a  small  dividend  on  their  debts.  Under  a  settle- 
ment made  on  the  marriage  of  the  father  and  mother  of  W.  D,  the  father,  who 
died  in  1860,  had  power  to  appoint  a  fund  amongst  his  children,  who,  in  defanlt 
of  appointment,  were  entitled  equally.  The  power  was  not  exercised.  W.  D*8 
share  of  the  fund  had  been  paid  into  court  On  a  petition  by  the  official  assignee 
in  the  insolvency,  it  was  held  that  he  was  entitled  to  the  fund  in  court. 

In  re  BlUhman  (f)  diacuBBB^ 

On  the  marriage  of  the  parents  (English,  and  residing  in  Eng- 
land)  of  Walter  Bavidson  a  settlement  was  executed.  The  sum 
of  ^20,000  was  vested  in  trustees  upon  trusts  for  the  children 
of  the  marriage  as  the  settlor  sh6ula  appoint,  attd  in  default  of 
appointment,  for  the  children  equally.  There  were  five  children 
of  the  marriage,  including  Walter  I)avid8on.    He  was  born  lu 

0)  5  B.  &  S.,  160, 161.  (•)  Law  Rep.,  2  Eq.,  ?8.. 
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EDgland,  and  resided  there  until  1851,  when  he  went  to  Aus- 
tralia, and  settled  at  Carabah,  in  the  colony  of  Queensland,  as 
a  grazier.  In  1858  he  visited  England,  and  returned  to  Aus- 
tralia in  1860.  In  1867  he  again  visited  England,  and  died  there 
on  the  7th  of  July,  1868,  intestate,  without  issue,  but  leaving  a 
widow  and  his  father  him  surviving.  The  father  died  in  July, 
1869,  without  having  exercised  the  power  of  appointment  over 
the  fund  which  represented  the  £20,000  which  he  had  settled. 
After  the  death  of  the  settlor  the  trustees  paid  four-fifths  of  the 
fund  to  the  brother  and  sisters  of  Walter  Davidson,  and  his  share 
they  subsequently  paid  into  court  under  tlie  provisions  of  the 
Trustee  Relief  Act 

On  the  4th  of  December,  1866,  Walter  Davidson  was,  on  his 
own  petition,  adjudicated,  by  the  Supreme  Court  of  the  Colony 
of  Queensland,  an  insolvent,  and  an  otficial  assignee  was  ap- 
pointed. *Sittings  under  the  insolvency  were  held  on  the  [384 
18th  of  December,  1866,  and  the  6th  and  12th  of  February,  1«67. 
Various  creditors  for  small  amounts  proved  their  debts,  and 
one  creditor  proved  for  j£4894  175.  In  consequence  of  the  insol- 
vent not  having  kept  proper  books  of  account,  his  certificate 
was  in  February,  1867,  ordered  to  be  suspended  for  twelve 
months. 

On  the  12th  of  March,  1868,  an  order  was  made  by  which  the 
Supreme  Court  allowed  the  certificate. 

The  evidence  showed  that  the  total  amount  of  the  debts  was 
£5236  3^.  3tZ.,  and  that  £205  17^.  8d,  had  been  paid  in  dividends, 
leaving  a  balance  of  £5030  5^.  7d.  still  due  to  the  creditors.  The 
fund  in  court,  with  dividends,  was  £4|05  7^.  8^/. 

This  was  a  petition  of  Alexander  Kaft",  of  Briabane,  in  the 
colony  of  Queensland,  ofiiicial  assignee  of  and  in  the  insolvent 
estate  of  Walter  Davidson,  late  of  Carabah,  in  the  colony,  gra- 
zier, deceased,  claiming,  under  the  87th  section  of  "  an  act  to 
amend  and  consolidate  the  Laws  for  the  Relief  of  Insolvent 
Debtors  "  (Queensland  Statutes,  28  Vict.  No.  25,  dated  the  12th 
of  September,  1864),  that  all  the  personal  estate  and  effects, 

i)resent  or  future,  wheresoever  the  same  might  be  found  or 
mown,  and  all  property  which  he  (the  insolvent)  might  pur- 
cjiase,  or  which  might  revert,  descend,  or  be  bequeathed  or 
come  to  him  before  he  should  have  obtained  his  certificate,  had 
become  abeolutely  vested  in  him,  as  such  official  assignee,  for 
the  benefit  of  the  creditors  of  the  insolvent ;  and  praying  that 
the  fund  in  court  (less  the  costs  of  himself  and  of  all  parties 
properly  appearing  as  respondents)  might  be  paid  to  him.  No 
person  had  obtained  a  grant  of  letters  of  administration,  but  in 
the  course  of  the  hearing  of  the  petition  the  Lord  Justice  James 
appointed  the  widow  of  the  insolvent  to  represent  his  estate. 
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Mr.  Dickinson  J  Q.C.,  and  Mr.  F.  0.  HayneSy  for  the  petitioner, 
stated  the  facts,  and  after  referring  to  the  case  of  In  re  Blith- 
man  ('),  submitted  that  he  was  entitled  to  the  fund. 

Mr.  Greene^  Q.C.,  and  Mr.  Walter  Phillimore^  for  the  widow, 
385]  *contended  that  this  case  was  just  like  that  of  Jn  re  BlUh- 
rnan  (*).  The  domicil  of  this  insolvent  was  English ;  but  there 
ought,  if  that  was  disputed,  to  be  an  inquiry;  and  also,  whether 
the  claim  for  ^4,89-t  175.  had  been  proper  established  under 
the  insolvency. 

They  referred  to  Re  Stark  (^,  In  re  Gamier  (*),  Burge's  Foreign 
and  Colonial  Law  (*),  Phillimore  on  International  Law  (*),  Cook 
V.   Sturgis{*)y  Ex  parte  Cook  {'),  and  Jopp  v.   Wood  (■). 

Mr. Karslake^  Q.C.,  and  Mr.  Rawlinson^  for  the  trustees. 

Mr.  Kenyon  Parker^  for  a  creditor,  who  now  disclaimed. 

Mr.  Dickinson,  in  reply,  submitted  that  the  domicil  of  the  in- 
solvent was,  upon  the  evidence,  colonial  at  the  time  of  his  in- 
solvency. 

Sir  W.  M.  James,  L.  J. :  I  am  of  opinion,  upon  the  facts  in 
this  case,  that  the  petitioner  is  entitled  to  the  fund  in  court, 
and  it  is  not,  in  my  view,  necessary  for  me  in  determining  that 
to  consider  what  was  the  principle  of  the  decision  in  In  re  Blith- 
man.  I  have  before  me  the  trustees  and  the  peraons  who  have 
been  appointed  technically  and  formally  to  represent  the  estate, 
and  I  have  to  consider  who  has  the  best  right  to  the  fund. 
Whether  the  domicil  of  the  insolvent  was  English  or  colonial, 
for  the  purposes  of  trading  or  otherwise^  is  immaterial.  It  seems 
to  me  that  the  proceedings  under  the  insolvency  in  Queensland 
cannot  be  disputed  by  the  representative  of  the  insolvent,  who 
became  an  insolvent  upon  his  own  petition,  who  voluntarily 
submitted  himself  to  the  Insolvency  Court  in  the  colony,  and 
in  whose  lifetime  debts  were  proved  in  the  insolvency  to  a  much 
larger  amount  than  the  sum  in  court  will  provide  for.  It  is 
clear  that  neither  the  insolvent's  representative  nor  his  next  of 
kin  can  have  any  legal  right  to  anything  until  after  the  pay- 
386]  nient  of  all  his  debts,  and  a  surplus  here  is  only  in  *the 
imagination.  This  case  is  totally  different  from  Cook  v.  Sturgis  (•), 
and  the  other  cases  which  have  been  cited.  It  will  be  idle, 
on  the  facts  before  me,  to  direct  further  proceedings.  The  cre^ 
(litdrs  who  have  proved  are  entitled  to  be  paid,  and  the  fund 
must  be  paid  to  the  petitioner  for  distribution  amongst  them. 
If  there  be  any  real  ground  for  disputing  the  lar^e  debt  already 
]ir()ved,  it  must  be  disputed  in  the  insolvency  m  QueenslandL 

(')  Law  Rep.,  2  Eq.,  23.  (*)  Vol.  Iv.,  p.  547. 

C)  2  Mac.  &  G.,  174.  (•)  3  De  Q.  &  J.  606. 

(')  liaw  Rep.  18  Eq.,  532.  C)  29  L.  J.  (Q.B.).  68. 

{*)  Vol.  lii.  p.  906.  O  84  Ibid.  (Ch.),  212.. 
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I  may  add  that  it  would  be  impossible  to  carry  on  the  business 
of  the  world  if  courts  refused  to  act  upon  what  had  been  done 
by  other  courtsof  competent  jurisdiction  ;  and  the  proceedings 
in  the  court  at  Brisbane  conclusively  show  that  the  insolvent 
was  largelv  indebted  beyond  the  amount  of  the  sum  in  question. 
I  must  order  the  costs  of  all  parties  to  be  paid  out  of  the  fund, 
and  the  balance  to  be  paid  to  the  petitioner. 

Solicitors:   Mr.   Child;  Messrs.    Waliers^   Young^  Wallers  ^ 
DcverelL 


[Law  Reports,  15  Equitj  Cases,  386.] 
L.  JJ.  for  V.C.W.  Feb.  22, 1878. 

In  re  Gaitskell's  Trust. 

WiU — C<mHrucUan  —  Oijt  over — Lapse, 

A  testator  gave  to  A  B  a  legacy  to  be  vested  in  liim  when  and  as  he  should 
attain  the  age  of  twentv-one  years,  or  if  he  should  die  under  that  age  leaving 
lawful  issue  at  his  deatn ;  and  in  case  he  shouM  die  without  attaining  a  vested 
interest  in  his  said  legacy,  the  testator  gave  the  legacy  over  to  other  persons. 
The  legatee  attained  the  age  of  twenty-one,  and  ditS  in  the  testator's  lifetime, 
leaving  issue : 

Held,  that  the  gift  over  took  effect. 

A  Testator  directed  his  trustees  and  executoi's  to  set  apart  n 
fund  to  produce  X300  a  year  for  his  widow  during  her  life,  and 
on  her  death  the  fund  was  to  fall  into  the  residue.  He  then 
directed  that  four  sums  of  money  should  be  set  apart  and  be 
held  upon  trusts  for  his  four  daughters  respectively  during  their 
respective  lives,  with  remainders  to  their  husbands  and  children, 
ana  he  bequeathed  three  legacies  to  his  three  sons  respectively  .- 
*Hhe  said  several  legacies  hereinbefore  bequeathed  to  my  said 
sons  to  *be  vested  in  them  respectively  when  and  as  they  [387 
shall  respectively  attain  the  age  of  twenty-one  years,  or  if  they 
should  die  under  that  age  leaving  lawful  issue  at  their  respect- 
ive deaths ;  and  in  case  any  one  or  more  of  them  shall  die  without 
attaining  a  vested  interest  or  vested  interests  in  his  or  their 
legacy  or  legacies,  then  I  give  and  bequeath  the  said  legacy  or 
legacies  of  him  or  them  so  dying  unto  the  others  or  other  of  my 
said  sons."  The  testator  bequeathed  the  residue  to  his  seven 
children  in  equal  shares,  and  directed  that  the  share  of  each 
child  should  be  held,  applied,  and  disposed  of  upon  the  same 
or  the  like  trusts  and  in  the  same  or  the  like  manner  in  all  re- 
spects as  were  thereinbefore  mentioned  concerning  his  or  her 
pecuniary  legacy. 

John  !Frederick,  one  of  the  sons,  attained  the  age  of  twenty- 
one  years,  and  died  in  the  testator's  lifetime,  leaving  a  daughter. 
The  testator  thereupon,  by  a  codicil,  revoked  the  pecuniary 
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legacy  given  to  hira,  and  gave  a  legacy  of  the  same  amount 
npon  trusts  for  the  grandchild,  but  did  not  make  any  disposi- 
tion affecting  the  residue. 

The  testator  died  in  1836,  leaving  his  widow  (who  died  in 
1872)  and  his  other  six  children  surviving.  On  the  death  of 
the  widow  the  fund  set  apart  for  providing  her  annuity  fell  into 
the  residue.  The  trustees  paid  into  court  under  the  Trustee 
Relief  Act  the  one-seventh  share  of  such  fund  which  John 
Frederick  would  have  taken  had  he  survived  the  testator. 

This  was  a  petition  presented  by  the  surviving  son,  who 
claimed  one  half  of  the  fund  in  his  own  right  and  the  other  half 
as  the  administrator  of  his  eldest  brother,  who  had  attained 
twenty-one,  survived  the  testator,  and  died. 

Mr.  Dickinson f  Q.C.,  and  Mr.  Cadman  JoneSy  for  the  petitioner  : 

It  is  submitted  that  the  court  must,  in  construing  this  will, 
adhere  to  the  words  of  it.  John  Frederick  died  without  attain- 
ing a  vested  interest,  and  thequestion  is,  did  the  testator  make  a 
complete  disposition  of  his  property,  or  did  he  intend  to  die  intes- 
tate as  to  a  portion  of  it  ?  The  respondents  will  probably  contend 
that  the  will  should  be  read  as  if  the  gifl  over  had  been  ^^  in 
case  any  of  mv  sons  shall  die  under  twenty-one  and  without  is- 
sue," in  which  case  there  would,  no  doubt,  have  been  an  in- 
388]  testacy :  but  it  is  *submitted  that  he  endeavored  to  pro- 
vide for  every  contingency,  and  further,  that  this  case  is  gov- 
erned hy  the  decision  in  Walker  v.  Main  (').  The  object  was 
not  to  die  intestate  as  to  this  particular  portion,  but  to  provide 
for  the  circumstance  of  one  son  not  getting  that  which  was  given 
to  him,  and  in  the  event  which  has  happened  the  two  surviving 
sons  became  entitled  to  the  fund  :  8i/kes  v.  Sj/kes  ('). 

Mr.  W.  W.  CoopeVy  for  the  representatives  of  the  testator's 
widow. 

Mr.  Join  fey  for  the  child  of  the  son  who  died  in  the  testator's 
lifetime :  The  testator,  in  using  the  words  **  upon  the  same  or 
the  like  trusts  and  in  the  same  and  the  like  manner  in  all  re- 
spects,'* intended  to  refer  to  the  trusts  declared  of  the  daughters' 
legacies,  and  not  the  sons',  for  of  those  legacies  no  trusts  were 
declared.  There  was  no  gift  over  of  this  particular  fund,  and  the 
event  which  happened  had  had  an  effect  upon  the  gift  of  residue 
in  this  way :  f.  e,  the  share  of  John  Frederick  having  lapsed,  there 
is  an  intestacy,  and  his  daughter  is  entitled  to  a  snare  as  one  of 
the  next  of  km. 

Mr.  Russell  RoberiSy  for  other  next  of  kin,  also  submitted  that 
there  was  an  intestacy.    He  cited  Ryder  v.  Waxfer  (*). 

(1)  1  Jac.  &  W.  1 ;  in  this  case  it  ap-    2051,  that  Mary  Main  had  attained  th« 
peara  from  the  recitals  in  the  decree  in    age  of  twenty-one. 
the  Registiar'a  Book,  Reg.  Lib.  1818,  B.        (*)  Law  Rep.,  8  Ch.,  201. 

(•)  2  P.  Wms.,  328. 
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Mr.  AshmorCj  for  the  surviving  trustee  of  the  will. 

Mr.  Dickinson^  in  reply. 

Sir  W.  M.  James,  L.J. :  I  cannot  draw  any  substantial  dis- 
tiiictioQ  between  this  case  and  that  of  Walker  v.  Main.  The 
testator  has  not  said  that  the  legacy  is  to  go  over  '^  if  the  lega- 
tee shall  die  under  the  aee  of  twenty-one  years  without  leaving 
issue/*  but  if  he  "  shall  die  without  attaining  a  vested  interest 
in  his  legacy."  The  legatee  *John  Frederick  died  with-  [389 
out  attaining  a  vested  interest,  and  the  precise  event  on  which 
the  legacy  was  eiven  over  has  happened.  The  question  hero 
relates  only  to  that  legatee's  share  of  the  residue,  but  it  is  im- 
possible to  say  that  the  words  of  reference  in  the  residuary  gift 
do  not  import  all  the  limitations  to  which  the  pecuniary  legacies 
were  subject  in  the  same  way  as  if  the  words  bad  been  repeated 
toiidem  verbis.  Some  argument  in  favor  of  the  gift  over  taking 
effect  may  be  drawn  from  the  language  of  the  codicil,  but  I  do 
not  rely  on  that.  I  prefer  resting  my  decision  on  the  broad 
ground  that  the  event  has  happen^  upon  which,  according  to 
the  plain  sense  of  the  words  oi  the  will,  the  property  was  to  go 
over ;  and  even  without  the  authority  of  the  decision  in  Walker 
V.  Main^  I  should  have  decided  this  case  in  the  same  way.  The 
fund  must  be  transferred  to  the  petitioner. 

Solicitors :  Messrs.  Grane  ^  Son ;  Messrs.  Yalpy  ^  Chaplin  ; 
Messrs.  Rhodes  ^  Son  ;  Messrs.  Canliffe  ^  Beaumont. 


[Law  Reports,  15  Equity  Caaes,  388.] 
L.  J. J.  for  V.C.W.  Feb.  25, 1873. 

Syngkv.  Synge. 

[1872  S.  121.] 
WiU^SleeHon. 

A  testatrix  advanced  £900  to  M  on  an  assignment  by  bim  o<  a  covenaBt  bj  F 
to  transfer  to  M  £1000  stock,  and  to  pav  interest  at  £5  per  cent.  By  ber  will  sbe 
fare  F  £3000  and  all  sums  due  to  ber  by  him,  and  directed  ber  executors  not  to 
require  payment  of  tbe  £900  due  from  M,  but  out  of  tbe  £3000  given  to  F  to  re- 
tain enough  to  purchase  £1000  stock,  in  satisfaction  of  the  covenant  by  F  and  to 
pay  the  surplus  thereof  beyond  the  £900  and  interest  to  M.  F  having  predeceased 
her,  she  by  a  codicil  directed  the  £3000  to  form  part  of  her  residuary  estate,  but 
directed  her  executors  not  to  call  on  F.'s  representatives  for  payment  or  transfer 
of  the  £1000  stock,  nor  to  enforce  payment  by  M  of  the  £900 : 

HM,  that  M  was  not  at  liberty  to  enforce  against  F's  estate  the  covenant  to 
transfer  the  £1000  stock. 

This  was  a  special  case.  By  an  indenture,  dated  the  23d  of 
April,  1868,  between  F.  H.  Synge,  of  the  first  part,  and  M.  H. 
Synge,  of  the  other  part,  *F.  H.  Synge,  for  considerations  [390 
therein  mentioned,  covenanted  with  At.  H.  Synge,  his  hdrs, 
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executors,  and  administrators,  that  within  twelve  months  after 
the  death  of  Sir  J.  M.  Tyldeu  he  would  transfer  £1000  £3  per 
cent  Reduced  Annuities  into  the  name  or  names  of  the  de- 
fendant, his  executors,  administrators,  or  assigns,  and  would, 
in  the  meanwhile,  pay  interest  half  yearly,  during  Sir  J.  M. 
Tylden's  life,  equal  to  one  moiety  of  the  half  yearly  dividends 
on  £1000  £3  per  cent  Reduced  Annuities,  and  after  the  death 
of  Sir  J.  M.  Tylden,  a  sum  equal  to  the  whole  dividends. 

By  an  indenture,  dated  the  8th  of  March,  1866,  between  the 
defendant  M.  H.  Syn^e,  of  the  one  part,  and  Mary  A.  Synge, 
of  the  other  part,  reciting  the  indenture  of  the  23d  of  April, 
1858,  and  that  Sir  J.  M.  Tylden  was  living,  and  Mary  A.  Synge 
had  agreed  to  lend  M.  II.  Synge  £900,  it  was  witnessed,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration  of  the 
said  agreement,  and  of  the  sum  of  £900  paid  by  Mary  A.  Sj-nge 
to  the  defendant,  he,  the  defendant,  did  bargain,  sell,  assign, 
and  transfer  to  Mary  A.  Synge,  her  executors,  administrators^ 
and  assigns,  all  that  indenture  of  the  23d  of  April,  1858,  and 
the  principal  and  interest  thereby  secured,  for  the  benefit  of  the 
defendant,  and  all  the  right  and  interest  of  him,  the  defendant, 
in  and  to  the  same,  to  have  and  to  hold,  receive  and  take,  the 
said  indenture,  moneys,  funds,  and  premises  unto  the  said  Marv 
A.  Synge,  her  executors,  administrators,  and  assigns,  witli 
power  in  the  name  of  the  defendant  to  receive  and  demand  the 
same,  and  to  give  didcharges  for  the  same :  Provided  that,  if 
the  defendant,  his  heirs,  executors,  or  administrators,  should, 
on  or  before  the  8th  of  September  then  next,  pay  the  said  Mary 
A.  Synge,  her  executors,  administrators,  or  assigns,  the  sum 
of  £900,  with  interest  thereon  at  £5  per  cent,  she,  the  said  Mary 
A.  Synge,  would  reassign.  Then  followed  a  covenant  by  the 
defendant,  in  the  usual  form,  to  pay  the  principal  and  interest. 

Sir  J.  M.  Tylden  died  on  the  8th  of  May,  1866,  and  after  his 
death  an  arrangement  was  come  to  between  F.  II.  Synge  and 
M.  H.  Synge  that  the  transfer  of  the  £1000  £3  per  cent  reduced 
annuities  should  not  be  made  forthwith,  but  that  in  the 'mean- 
while P.  H.  Synge  should  pay  interest  at  £5  per  cent  on  the 
391]  market  value  *of  the  £1000  £3  per  cent  Reduced  An- 
nuties.  The  value  was  ascertained,  and  F.  H.  Synge  paid  to 
M.  II.  Synge  interest  on  the  value  so  ascertained  until  the  18th 
of  May,  1871.  M.  H.  Synge  paid  to  Mary  A.  Synge  interest 
tillthelstof  July,  1871. 

F.  H.  Synge  died  on  the  17th  of  September,  1871,  having,  bj 
his  will,  given  all  his  real  and  personal  estate  to  his  widow,  and 
appointed  her  executrix.     She  proved  the  will. 

M.  A.  Synge  died  on  the  6th  of  November,  1871.  Among 
other  legacies,  by  her  will,  dated  the  8th  of  September,  1871, 
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she  bequeathed  the  following :  "  To  ray  late  husband's  nephew, 
M.  H.  Synge,  thirty-six  B  shares  in  the  Weston-super-Mare 
Gas  Company.  To  my  late  husband's  nephew,  F.  II.  Synare, 
£8000,  and  all  such  sums  of  money,  if  any,  as  he  may  oe  in- 
debted to  me  at  the  time  of  my  death,  except  as  hereinafter 
mentioned.'*  The  testatrix  declared  that  in  case  any  pecuniary 
legatee  should  die  before  her,  his  or  her  legacy  should  not  lapse, 
but  be  paid  to  his  or  her  personal  representatives  as  part  of  his 
or  her  personal  estate.  The  will  proceeded  as  follows :  "  And 
whereas,  by  an  indenture  dated  the  23d  April  1858,  F.  II.  Synge 
covenanted  with  his  brother  M,  H.  Syn^e  to  transfer  into  M. 
H.  Synge's  name,  his  executors,  administrators,  or  assigns, 
£1000  £3  per  cent  Reduced  Annuties  at  the  end  of  twelve 
months  after  the  death  of  Sir  J.  M.  Tylden,  and  to  pay  him  in- 
terest thereon  in  the  meantime :  And  whereas,  by  an  indenture 
dated  8th  March,  1866,  the  defendant,  M.  H.  Synge,  assigned 
the  first  mentioned  indenture,  and  the  moneys  secured  thereby, 
to  me,  by  way  of  mortage,  for  securing  to  me  the  said  sum  of 
.  £900  and  its  interest,  Now  I  do  hereby  will  and  direct  that  if  at 
my  death  the  said  sum  of  £900  and  its  interest,  so  secured  to  me 
by  the  said  indenture  of  the  8th  March,  1866,  or  any  part  there- 
of, shall  be  still  due  to  me,  and  if  the  aforesaid  covenant,  on  the 
part  of  the  said  F.  H.  Synge,  contained  in  the  indenture  of  the 
23d  April,  1858,  shall  be  still  unperformed,  my  executors  shall 
not  require  payment  of  the  said  sum  of  £900  from  the  said  M. 
H.  Synge,  but  they-shall  retain  out  of  the  legacy  of  £3000  be- 
queathed by  me  to  F.  H.  Synge  so  much  as  shall  be  sufficient 
to  purchase,  for  the  benefit  of  my  estate,  the  said  sum  of  £1000 
reduced  £3,  and  the  costs  attending  such  purchase,  and  such 
purchase  when  made,  shall  be  in  *satisfactioii  of  the  afore-  [392 
said  covenant  of  F.  H.  Syn^e ;  and  if  the  said  £1000  stock  shall 
be  worth  more  than  the  said  debt  of  £900  and  the  interest  then 
due  thereon,  the  surplus  shall  be  paid  to  the  said  M.  H.  Synge 
by  my  executors.'*  By  a  codicil,  dated  the  30th  of  October, 
1871,  she  made  the  following  disposition :  "  Whereas,  since 
the  date  of  my  will,  F.  H.  Synge  has  died,  Now  I  hereby  declare 
that,  notwithstanding  anything  contained  in  my  will  to  the  con- 
trary, the  legacies  bequeathed  to  him  shall  not  go  to  his  repre- 
sentatives, but  shall  lorm  part  of  my  residuary  estate,  subject 
to  payment  of  debts  and  other  legacies :  I  will  and  direct  that 
my  executors  shall  not  crfil  upon  the  representatives  of  F. 
H.  Sj^ge  for  payment  of  any  moneys,  or  for  the  transfer  of  any 
stock,  pursuant  to  the  deed  of  covenant  of  the  23d  April,  1858, 
nor  enforce  pajrment  by  M.  H.  Synge  on  security  of  deed  of  8th 
March,  1866."  The  market  value  of  the  £1000  £3  per  cent 
reduced  at  the  date  of  the  will  was  £915  12^.  6d. ;  at  the  date 
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of  codicil  £911 185.  4d. ;  at  the  date  of  testatrix's  death  £910 
125.  6d.  M.  H.  Synge  claimed  to  take  the  benefit  of  the  for- 
giveness of  the  debt  of  £900  and  the  share  legacy,  and  to  enforce 
the  covenant  against  P.  H.  Synge's  estate ;  but  if  pnt  to  election, 
he  elected  to  take  under  the  will.  The  plaintiff  was  the  exe- 
cutrix of  F.  H.  Synge,  and  the  defendant  was  M.  H.  Synge, 
and  the  questions  submitted  were,  whether  M.  H.  Synge  was 
entitled  to  enforce  the  covenant,  and  whether  the  plaintiff  was 
entitled  to  have  the  deed  of  covenant  delivered  up. 

Mr.  Hemin^,  for  the  plaintiff:  On  the  construction  of  the  will 
and  codicil  taken  together,  the  meaning  is  clear.  If  the  £900 
and  the  stock  were  exactly  the  same  in  value,  there  ct)uld  hardly 
be  a  contest,  and  they  were  very  nearly  equal.  The  intention 
of  the  testatrix,  in  the  event  that  took  place  after  the  death  of 
Fmncis,  was  to  benefit  her  husband's  nephew,  M.  II.  Svnge, 
by  relieving  him  of  his  debt  to  the  testatrix,  and  to  benoht  the 
widow  of  F,  H.  Synge,  by  satisfying  her  husband's  covenant. 
If  that  be  not  so,  she  conferred  no  benefit  at  all  on  F.  II.  Synge's 
estate.  If  it  be  said  that  after  forgiving  the  debt  the  stock  was 
393]  ii<^t  hers,  then  M,  II.  Synge  is  put  to  his  *e}ection.  The 
natural  construction  must  be  followed,  though  it  leads  to  elec- 
tion :   Wilkinson  v.  Dent  {^\ 

Mr.  Cookson^  for  the  aefendant :  Wilkinson  v.  Dmt  has  no 
application  to  this  case,  which  is  one  of  construction,  not  of 
election.  The  testatrix  did  originally,  in  her  will,  intend  to 
benefit  the  representatives  of  Francis,  but  she  altered  her  mind 
and  withdrew  her  bounty.  Had  she  intended  to  prevent  M.  II. 
Synge  from  enforcing  his  claim  against  F.  II.  Synge's  estate, 
she  might  have  done  so,  instead  of  which  she  simply  says  her 
executors  are  not  to  enforce  it.  Under  these  circumstances, 
there  is  nothing  to  prevent  M.  II.  Synge  from  eiifoixnng  liis 
security,  though  the  testatrix's  executors  cannot  do  so. 

Sir  W.  M.  James,  L.J. :  The  will  and  codicil  tbrm  one  entire 
instrument,  and  reading  them  together,  the  obvious  meaning 
is  that  the  testatrix  intended  to  provide  for  the  debt  due  from 
F.  II.  Synge  to  M.  11.  Synge  out  of  the  legacy  of  £8000.  Wlien 
F.  H.  Synge  died  she,  by  her  codicil,  revoked  the  direction  that 
his  representatives  should  take  the  legacj^  but  she  intended  to 
continue  her  bounty  to  his  representatives  to  the  extent  of  the 
debt  due  on  the  security,  and  therefore  she  declared  that  her 
representative  should  not  enforce  the  covenant  to  transfer  tlie 
sum  of  £1000  reduced  three  per  cents.  This  covenant  ha^  been 
assigned  to  her,  and  she  was  the  person  who  bad  the  right  to 
deal  with  it,  and  she  exercised  that  right  by  directing  that  the 
persons  who  had  the  paramount  right  to  enforce  it  should  not 

(»)  Law  Rep.  6  Ch.,  889. 
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be  at  liberty  to  do  so.  M.  H.  Synge,  who  assigned  this  cov- 
enant to  the  testatrix,  ciiimot  enforce  it  either,  and  the  questions 
must  be  answered  accordingly.  Solicitor  for  31,  i/.  Synge :  Mr. 
Mossop. 

Solicitor  f  >r  the  representative  of  F.  H.  Sf/ngc:  Mr.  Osborn 
Jenkyn. 


[Law  Reports,  15  Equity  Cases,  402]. 
L.  J.  J.  for  V.  C.  W.  March  12, 1878. 

♦Waterer  v.  Waterer.  [402 

[1872  w.  11]. 
ConterHon  —  PartmrMp — Land  "  inwlced  in  Trade." 

A  testator,  a  nurseryman,  devised  his  real  estate,  on  part  of  which  he  had 
carried  on  his  business,  and  liis  residuary  personal  estate,  to  his  tliree  sons,  F, 
M,  and  J,  as  tenants  in  common.  After  his  death  they  carried  on  the  business  in 
partnership,  and  out  of  moneys  belon^n^  to  the  estate  completed  a  contract  for 
the  purchase  of  more  land  which  was  inchoate  at  the  death,  and  employed  such 
land  in  tlie  business.  Subsequently.  F  and  J  purchased  M's  third  share  in  the 
land  and  business,  and  paid  for  it  partly  out  of  the  estate  and  partly  out  of 
moneys  borrowed  on  the  land.  F  and  J  then  continued  the  business  on  the  land. 
F  subsequently  died  intestate  : 

Heid,  that  both  the  devised  and  the  purchased  land  em|)loyed  in  the  business 
was  converted. 

JoHic  Waterer  was  the  owner  of  freehold  land  near  Bagshot, 
on  which  be  carried  on  the  business  of  a  nurseryman,  under 
the  name  of  John  Waterer  &  Sons.  He  was  assisted  in  his 
business  by  his  three  sous,  Frederick,  Michael,  and  John,  to 
whom  he  paid  certain  sums  for  maintenance,  but  who  were  not 
otherwise  interested  in  the  business.  lie  also  possessed  other 
real  property.  Bv  his  will,  dated  the  29th  of  August,  1867,  he 
devised  to  his  son  iFrederick,  absolutely,  a  certain  freehold  house 
and  land.  The  house  and  land  in  which  he,  the  testator,  then 
resided  he  gave  to  his  son  Michael,  reserving  for  twenty-one 
years  from  his  decease,  for  the  benefit  of  those  who  might  carry 
on  his  business,  the  use  of  a  room  on  the  ground  floor  for  an 
oflice,  without  paying  any  rent  for  the  same.  After  giving  seve- 
ral pecuniary  legacies,  including  £1000  to  Frederick  and  £1000 
to  Michael,  he  devised  and  bequeathed  all  his  real  estate  and 
the  residue  of  his  personal  estate,  including  the  goodwill  of  t^o 
business,  unto  his  three  sons,  Frederick,  Michael,  and  John, 
their  heirs,  executors,  and  administrators,  as  tenants  in  common, 
in  equal  shares,  and  he  appointed  his  sons  executors  of  his  will 
The  testator  died  on  the  2d  of  November,  1868,  and  his  wiL- 
was  proved  by  Frederick  and  John,  but  Michael  6nbseqT:<«tl^) 
renounced. 

♦At  his  death  there  itas  subsisting  a  contract  between  [4:03 
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him  and  one  Hodges  for  the  purchase,  for  the  purpose  of  his 
business,  of  a  house  and  farm  at  Bagshot  called  the  New  Farm, 
for  £3,400.  The  contract  was,  after  his  death,  carried  into  effect 
by  his  three  sons,  to  whom  the  land  was  conveyed  as  tenants  in 
common.  For  a  short  time  the  business  was  carried  on  by  the 
three  sons  under  the  same  style  as  before,  but  in  April,  1869, 
it  was  arranged  that  Michael  should  retire,  and  as  the  residuary 
real  and  personal  estate  of  the  testator  (except  in  vested  property) 
was  employed  in  the  business,  it  was  arranged  that  Frederick 
and  John  should  purchase  Michael's  interest  under  the  will, 
except  certain  furniture,  for  .£52,000,  the  purchase  to  be  com- 
pleted by  the  1st  of  May,  1869.  The  purchase-money  was  sub- 
sequently increased  to  £52,500,  to  include  profits  from  the  tes- 
tator's death,  and  was  carried  into  effect  on  the  25th  of  March, 
1870,  when  Michael  Waterer  granted,  assigned,  and  confirmed 
unto  Frederick  and  John  Waterer  all  the  dwellinsr-house  devised 
by  the  testator  to  Michael,  together  with  furniture  ajid  other 
things  therein.  And  also  all  that  one  equal  undivided  third 
part  or  share  of  him  Michael  Waterer  of  and  in  the  freehold 
lands,  houses,  and  hereditaments  belonging  to  the  testator;  and 
all  that  one  undivided  equal  one-third  part  or  share  of  him  the 
said  Michael  Waterer  in  the  residuary  personal  estate  of  the 
testator  including,  the  goodwill  of  the  said  business,  and  all  other 
claim  or  share,  if  any,  of  the  said  Michael  Waterer,  into  or  out 
of  the  real  and  personal  estate  of  the  testator,  including  the 
legacy  of  £1,000,  and  in  and  to  the  rents,  profits,  and  proceeds 
of  the  real  and  personal  estate,  except  certain  furniture  removed 
from  the  house,  to  hold  the  same  to  the  use  of  Frederick  and 
John  Waterer,  their  heirs,  executors,  administrators,  and  as- 
signs, according  to  ihe  nature  and  tenure  thereof,  in  equal 
shares  as  tenants  in  common. 

After  completing  the  purchase  from  Michael,  Frederick  and 
John  continued  to  carry  on  the  business  of  nurserymen  in  part- 
nership, under  the  old  style  of  John  Waterer  &  Sons,  upon  the 
same  land,  with  the  addition  of  the  land  purchased  from  llodges. 
Michael's  share  of  the  estate  was,  in  fact,  purchased  only  in 
order  to  enable  Frederick  and  John  to  carry  on  the  business. 
The  funds  out  of  which  the  purchase  was  made  were  as  follows  : 
404]  £2,000  out  *of  the  assets,  £8,000  left,  due  on  the  joint  and 
several  bond  of  Frederick  and  John,  £27,000  paid  out  of  moneys 
belonging  to  the  testator's  estate  called  in  for  that  purpose,  and 
£15,000  borrowed  from  the  London  and  County  Bank  on  the 
joint  and  several  note  of  Frederick  and  John  Waterer,  secured 
also  with  other  moneys  on  the  deposit  of  the  title  deeds-of  the 
greater  part  of  the  real  estate  of  the  testator,  including  that 
purchased  from  Hodges.    £6,500  of  the  debt  was  paid  off  by 
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Frederick  and  John  Waterer,  leaving  only  jB J  1,500  due.  The 
X8,000  owing  to  Michael  on  the  bond  was  also  charged  on  the 
land  subject  to  the  charge  of  the  bank,  and  was  still  owing. 

On  the  4th  of  October,  1871,  Frederick  Waterer  died  intestate, 
leaving  his  widow  and  ten  children  hira  surviving.  His  widow 
obtained  letters  of  administration  of  his  estate,  and  on  the  lltli 
of  Januarjs  1872,  filed  this  bill.  On  the  4th  of  July,  1872,  the 
chief  clerk  by  his  certificate  found  the  facts  above  stated,  and 
found  that  the  said  lands  and  hereditaments  generally  were,  in 
fact,  purchased  and  acquired  for,  and  the  same  had  been  chiefly 
converted  from  time  to  time  and  used  and  occupied  for  or  in 
connection  with  the  business  of  a  nur8erym*an ;  that  such  parts 
thereof  as  had  not,  at  the  death  of  the  said  intestate,  been  so 
converted,  nor  retained,  nor  used,  were  inserted  in  the  schedule, 
parts  2  and  8,  viz.,  four  fields  in  pasture,  let  to  one  Frimbley, 
as  yearly  tenant,  at  a  rent  of  X20  ;  five  houses  to  which  the  in- 
testate was  entitled,  in  equal  moieties;  and  a  field  of  one  and 
a  half  acres  unlet. 

The  certificate  also  found  that  the  intestate  had  become 
answerable,  or  had  expended  £18,416  135.  4</.  in  the  purchase 
of  Michael's  third  share  under  the  will. 

Mr.  Dickinson,  Q.C.,  and  Mr.  Charles  Broione,  for  the  plaintiff, 
the  widow. 

Mr.  Greene,  Q.C.,  and  Mr.  Coofcson,  for  the  younger  children 
of  Frederick:  It  is  shown  on  the  certificate  that  the  land  was 
used  by  the  testator  for  the  purpose  of  his  trade,  and  that  he 
devisee!  it  to  his  sons  for  the  same  purpose,  else  why  did  he  re- 
serve the  room  in  the  *house  for  an  office  ?  It  is  admitted  [405 
that  the  sons  employed  the  land  devised,  and  acquired  the 
additional  land,  for  the  purpose  of  carrying  on  the  trade  of 
nurserymen.  In  Mr.  Lindley's  valuable  book  (*)  all  the  cases 
are  collected,  and  the  writer  adds  these  observations  :  "  From 
the  principle  that  a  share  of  a  partner  is  nothing  more  than  his 
proportion  of  the  partnership  assets  after  they  have  been  turned 
into  money  and  applied  in  liquidation  of  the  partnership  debts, 
it  necessarily  follows  that  in  equity,  a  share  in  a  partnership, 
whether  its  property  consists  of  land  or  not,  must,  as  between 
the  real  and  personal  i;epresentative8  of  a  deceased  partner,  be 
deemed  to  be  personal  and  not  real  estate.  And  although  the 
decisions  upon  this  point  are  conflicting,  the  authorities  which 
are  in  favor  of  the  above  conclusion,  certainly  preponderate 
over  the  others."  Here  the  land  was  devised  to  the  sons  that 
it  might  be  used  as  a  partnership  property,  and  the  new  land 
acquired  by  the  three  co-partners  solely  for  the  same  purpose, 
and  both  used  as  partnership  assets.     This  distinguishes  the 
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case  from  those  authorities  which  appear  to  conflict  with  the 
rule  :  such  as  Thornton  v.  Dixon  (*) ;  Mandall  v.  Jiandall  (').  On 
the  other  hand,  the  rule  is  supported  by  numerous  authorities : 
Jiipleyv.  Waierworth  (^) ;  Townshend  v.  Devai/nes{*);  Phillips  \\ 
Phillips  {^;  Darby  y,  -  Darby  {^;  Essex  v.  Essex  C);  Myers  v. 
Perigal  (^) ;  Forbes  v.  Steven  (•).  On  these  authorities,  the  de- 
cision ought  to  be  that  the  land  was  personal  estate. 

Mr.  LinxUeyj  Q.C.,  and  Mr.  Droopy  for  the  heir  at  law  :  There 
is,  no  doubt,  some  conflict  in  the  authorities,  which  in  one  or 
two  cases  are  irreconcilable;  but  except  in  those  cases,  the 
principle  is  clear.  The  trade  of  a  nurseryman,  which  is  not 
mentioned  in  the  Bankrupt  Act,  though  a  market  gardener  is, 
bears  more  analogy  to  that  of  a  farmer;  but  in  Morris  v. 
Barrett  (^^)y  where  two  devisees  of  land  carried  on  the  business 
of  a  farm  and  kept  moneys  in  one  common  stock,  and  one  died, 
406]  it  was  held  they  *were  joint  tenants  of  the  lands  devised, 
but  tenants  in  common  of  after-acquired  lands.  In  Broim  v. 
Oakshot  ("),  where  the  business  carried  on  was  that  of  a  brewer, 
it  was  held  that  a  devise  to  them  both  did  not  make  them 
tenants  in  common.  The  only  case  where  land  acouired  by  de- 
vise was  treated  as  partnership  assets  is  Essex  v.  Essex  Q,  but 
that  is  quite  inconsistent  with  Cookson  v.  Cooksoni^^).  In  Stewart 
v.  Blakexoay  (*'),  the  court  held  that  shares  in  land  purchased  for 
a  partnership  business  passed  to  the  heir-at-law.  [They  also 
referred  to  Bisset  on  Partnership  ("),  and  Myers  v.  Perigxli^yi 

Sir  W.  M.  James,  L.J. :  I  am  of  opinion  that  this  case  is  gov- 
erned by  that  class  of  cases  in  which  Lord  Eldon  said  that  where 
property  became  involved  in  partnership  dealings  it  must  bo 
regarded  as  partnership  property.  It  seems  to  me  immaterial 
bow  it  may  have  been  acquired  by  the  surviving  partners, 
whether  by  descent  or  devise,  if  in  tact  it  was  substantially  in- 
volved in  the  business.  If,  instead  of  Michael  selling  his  un- 
divided third  part,  there  had  been  a  partition  beforehand,  and 
then  a  purchase  by  the  other  partners  of  his  allotment,  it  would 
have  been  impossible  to  say  that  the  freehold  so  bought  to  cxkvvy 
on  the  business  was  not  within  the  authorities.  They  buy  it^ 
not  as  an  undivided  third  only,  but  in  one  lump,  for  one  lump 
sum,  including  the  goodwill;  therefore. it  was, in  fact,  a  pur- 
chase of   land  and  business  altogether,  by  the  continuing 

Q)  8  Bro.  C.  C,  199.  {')  20  3eav.,  442. 

(«)  7  Sim.,  271.  C)  2  D.  M.  &  G.,  599. 

O  7  Vea.,  426.  (")  Law  Bep.,  10  Bq.,  178. 

(<)  Cited  in  Lindley  on  partnership,        (>'')  8  Y.  &  J.,  884. 

G69.  2d  Ed.  (")  24  Beav.,  25'i. 

(•)  1  My.  k  K.,  ft49.  (")  8  Sim.,  529. 

(•)  8  Drew.,  495.  (")  Law  Rep.  6  Bq.,  479. 

(«*)  Page  56. 
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partners  jointly,  for  the  purpose  of  the  business.  Under  those 
circumstances^  I  think  they  must  be  deemed  to  have  irrevocably 
appropriated  each  of  them  his  share  in  the  land  to  the  partner- 
ship purposes.  A  nursery  gardener's  business  is  probably  one 
above  all  others  where  men  would  act  as  these  gentlemen  appear 
to  have  done.  They  necessarily  appropriated  the  soil  itself  for 
^rdening  purposes  which  could  not  be  carried  on  without  it. 
It  iSy  in  fact,  in  nursery  gardening,  practically  impossible  to 
separate  the  use  of  the  soil  for  the  trees  and  shrubs,  from  the 
trees  and  shrubs  '''themselves,  wbidi  are  part  of  the  free-  [407 
hold,  and  at  the  same  time  constitute  the  substantial  stock-in- 
trade.  In  my  judgment,  therefore,  the  land  used  in  the  trade 
is  part  of  the  partnership  propertv,  and*  therefore  personal  es- 
tate. The  house  and  land  not  used  for  the  partnership  business, 
but  let  to  tenants,  remain  real  estate.  The  mortgages  must  be 
paid  exclusively  out  of  personal  estate. 

Solicitor  for  the  plaintiff  and  younger  children :  Mr.  .7.  JR. 
Adams. 

Solicitors  for  the  heir-at-law :  Messrs.  Jtmstw,  Cobb,  ^  Pearson. 


[Law  Bepopts,  15  Equity  Cases,  407.] 
L.J.J.  for  V.C.W.  Marcli  21, 1878. 

In  re  Anglo-Moravian  Hungarian  Junction  Railway  Company. 

DENT'S  case. 

Cmnpany^Subteriber  of  Memoran  dvm — AvUgU  of  Anociaium—AUotment  of  Paid 

up  Sh€tru~-Agreement. 

W  D,  one  of  the  seven  persons  who  subscribed  the  memorandam  of  association 
of  a  company,  to  work  a  certain  concession,  agreed  to  take  100  shares.  A  recital 
of  the  articles  of  association  was  that  E,  who  assigned  the  oonoession  to  the  com- 
pany, had  agreed  tp  cause  to  be  allotted  to  the  persons  subscribing  the  articles, 
sliares  to  be  deemed  fully  paid  up,  and  the  fifth  article  stated  that  the  shares  of 
each'  subscriber  of  the  menioranaum  should  be  allotted  to  him  as  fully  paid  up, 
and  that  a  competent  number  of  shares  should  be  aIlott4>d  to  E  in  pursuance  of 
the  arrangement  which  had  been  previously  come  to.  The  company  was  regis- 
tered on  tlie  22dof  September,  1865,  and  on  that  day  the  directors  issued  to  £,  for 
work  already  done,  &c.,  &c.,  £50,000  in  debentures  and  4000  shares.  W  D  was  a 
director. 

On  the  8d  of  October,  1865,  E  requested  the  secretary  to  place  shares  of,  the 
4000  in  the  names  of  the  persona  mentioned,  W  D  being  one  of  them,  for  100 
Hbares.  The  company  was  afterwards  ordered  to  be  wound  up.  The  official 
liquidator  placed  tne  name  of  W  D  on  the  list  of  contributories  in  respect  of  the 
100  shares  for  which  he  subscribed,  and  oa  summons  asking  that  a  caU  of  £8  a 
share  might  be  made : 

Held,  that  W  D's  name  had  been  rightly  placed  on  the  list,  and  that  he 
roust  pay  the  call,  and  that  it  was  not  competent  to  persons  who  had  bound 
*themselve0  by  the  memorandum  to  take  and  pay  for  shares,  to  introduce  [408 
an  article  into  the  articles  of  association  to  the  effect  that  they  should  not  be  called 
upon  to  pay  anything. 

PetTs  Vote  (*)  observed  upon. 

0)^^Rep.,  *Ch.,  11. 
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This  was  nn  adjourned  summons.  The  Anglo-Moravian 
Hungarian  Junction  Railway  Company,  Limited,  was  registered 
on  the  22d  of  September,  1865,  under  the  Companies  Act,  1862, 
and  it  was  ordered  to  be  wound  up  on  the  22d  of  April,  1870. 

The  memorandum  -of  association  stated  that  the  object  of  the 
company  was  to  construct  and  work  a  railway  in  Moravia,  in 
HCcoi*dance  with  a  concession  from  the  emperor  of  Austria,  and 
for  the  execution  of  other  works;  that  the  liability  of  the  mem- 
berR  was  limited ;  that  the  capital  of  the  company  was  iS500,000 
ill  25,000  shares  of  £20  each ;  and  that  the  seven  persons  whose 
names  and  addresses  were  subscribed  were  desirous  of  bein^ 
formed  into  a  company  in  pursuance  of  the  memorandum  of 
association,  and  that  they  had  respectively  agreed  to  take  the 
number  of  shares  in  the  capital  of  the  company  set  opposite 
their  respective  names. 

Wni.  Dent  was  one  of  such  seven  persons,  and  he  subscribed 
for  100  shares.  . 

The  concession  had  been  granted  to  Mr.  Raiken  and  Mr.  J.  B. 
£ven«  and  one  of  >he  recitals  of  the  articles  of  association  was 
that  Even  (who  was  authorized  to  act  as  attorney  for  Eaiken  in 
the  nssignnient  of  the  concession)  had  a^eed  to  cause  to  be  al- 
lotted to  certain  of  the  persons  subscribing  the  said  articles 
nliares  in  the  company  to  be  deemed  fully  paid  up  shares;  and 
the  fifth  article  of  association  was  as  follows :  **  The  shares  writ- 
ten ill  the  memorandum  of  association  opposite  the  name  of 
each  subscriber,  shall  be  allotted  to  him  as  fully jpaid  up,  and  a 
conipetent  number  of  shares  shall  be  allotted  to  Even,*'  in  pur- 
suance of  a  written  agreement  which  had  been  come  to  on  the 
19th  of  September,  1865.  It  was  part  of  that  agreement  which 
was  entered  into  by  the  parties  who  were  to  form  the  com- 
)»any,  and  Even  (who  was  the  contractor  of  the  company), 
that  in  respect  of  certain  works  and  labor  already  done,  and 
409]  goods  and  materials  supplied,  and  contracts  "^entered  into, 
and  expenses  incurred  by  him,  there  should  be  payable  to  him 
X50,000  in  debentures  and  ^£80,000  in  4000  shares,  and,  accord- 
ingly, at  the  first  meeting  of  the  directors,  held  on  the  22d  of 
September,  1865,  it  was  ordered  that  such  debentures  and  shares 
should  be  sealed  and  issued  to  Even  :  and  that  was  thereupon 
done. 

Every  member  holding  not  less  than  fifty  shares  was  eligible 
as  a  director,  provided  all  calls  made  on  all  his  shares  should 
have  been  paid. 

Dent  was  a  director,  the  first  managing  director,  and  chair* 
man  of  the  company. 

The  only  claim  established  in  the  winding-up  was  for  the  sum 
(principal  and  interest)  of  £1997  9^.  7^.,  by  a  transferee  of 
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seventy-nine  of  the  debenture^  which  had  been  issued  to  Even. 
It  appeared  that,  on  the  8d  of  October,  1865,  Even  wrote  to  the 
secretary  of  the  company,  requesting  him  to  make  nut  shares 
in  the  names  of  gentlemen,  nine  in  number,  seven  of  whom  were 
the  original  subscribers,  for  the  numbers  opposite  their  names, 
including  100  in  the  name  of  Dent,  and  he  said  he  would  inform 
the  secretary  how  he  wished  the  remaining  shares  should  be 
prepared  to  complete  the  4000.  The  official  liquidator  had 
settled  six  of  the  original  subscribers,  and  Even  and  two  other 
persons,  on  the  list  of  coiitributories  for,  in  the  aggre^te,  4000 
shares,  and  this  was  a  summons  taken  out  by  the  liquidator, 
asking  that  a  call  of  £3  a  share  might  be  made  upon  all  the 
contributories. 

Dent's  evidence  was,  that  it  was  part  of  the  original  agree- 
ment upon  the  formation  of  the  company  that  his  100  shares 
should  be  fully  paid  up ;  that  he  signed  the  memorandum  and 
articles  of  association  upon  the  faith  and  in  consideration  of  hav- 
ing the  shares  allotted  to  him  as  fully  paid  up ;  that  no  pros- 
pectus of  the  company  was  ever  issued ;  that  the  company  was 
never  advertised  to  the  public :  that  no  shares  were  ever  sub- 
scribed for  by  the  public ;  and  that  the  whole  of  the  shares  al- 
lotted were  allotted  as  fully  paid  up. 

Mr.  Dicldnson^  Q.C.  (Mr.  Oracknall  with  himV  for  the  official 
liquidator,  after  stating  the  facts,  was  stopped  oy  the  court. 

*Mr.  Lindlet/y  Q.C,  and  Mr.  Marten,  for  Mr.  Dent:[410 
The  Companies  Act,  1867,  has  nothing  to  do  with  this  case, 
this  company  having  been  formed  in  1865.  The  first  question 
is,  ought  not  Dent  to  be  treated  as  the  holder  of  100  fully  paid 
np  shares?  and  the  5th  article  is  perfectly  conclusive.  The 
memorandum  and  articles  were  registered  on  the  same  day,  and 
were  part  of  one  transaction,  and  must  be  construed  together ; 
and  the  decisions  have  gone  to  this  length,  that  where  the  mem- 
orandum has  been  signed,  as  here,  by  Dent,  if  it  appears  from 
the  articles  that  the  shares  were  to  be  treated  as  fully  paid-up, 
that  is  sufficient.  The  articles  of  association  in  this  case  em- 
bodied  the  agreement  which  had  been  previously  entered  into 
with  Even,  and  which  was  to  be  carried  out  by  him,  and  Dent 
shows  by  his  evidence  that  the  shares  for  which  he  subscribed 
were  fully  paid  up ;  i.  e.  they  were  a  part  of  those  shares  which 
hsid  been  allotted  to  Even,  and  to  which  he  was  entitled,  as  part 
of  the  bargain  between  him  and  the  company,  as  fully  paid  up 
shares:  Fell's  Case  (*);  Drummond's  Case  (');  Jones'  Case  (*); 
Companies  Act,  1862,  ss.  11-14. 

But  if  Dent  should  be  retained  upon  the  list,  he  ought  not  to 

(>)  Law  Kep.,  5  Ch.,  11 .  0  Law  Rep.,  4  COi.,  778. 

(•)Law  Bep.,  6  Ch.,  48. 
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be  reqaired  to  pay.  the  call  upoD*mare  thau  fiftj  sharecL  The 
real  question,  however,  is,  can  the  court  strike  oQt  the  5th 
article  of  association,  and  hold  that  it  has  no  applkatioii  to  this 
case  ?  The  agreement  with  Even  was  a  bcmafiie  one.  It  fully 
appeared  in  the  articles  of  association  ;  so  that  the  creditors  and 
others  could  not  be  misled.  They  knew  that  these  shares  were 
issued  as  fully  paid  up  to  Even  for  works  already  done  by  him, 
Dent  having  signed  the  articles  upon  the  £Etith  of  having  fully 
paid  iip  shares ;  he  cannot  be  required  to  pay  this  call;  and 
therefore  the  summons  ou^ht  to  be  dismissed  with  costs. 

iSiR  W.  M.  Jambs,  L.tf. :  I  am  of  opinion  that  Mr.  Dent's 
name  must  remain  on  the  list  of  contnbntories.  It  is  not  ne- 
411]  ccssary  for  me  to  go  at  length  into  the  *cases  which  have 
been  cited.  I  have  more  than  once  expressed  a  strong — I  may 
say  something  more  than  a  strong  —  inclination  <^  my  opinion, 
that  PeWs  Case  (*)  was  originally  riffhtVy  decided ;  but  I  am,  of 
course,  bound  by  the  decision  of  the  Court  of  Appeal,  sitting 
here,  as  I  do,  as  vice  chancellor,  and  should  follow  it  if  it  go- 
verned  this  case ;  but  it  appears  to  me  that  the  ratio  decidendi 
does  not  extend  to  this  case,  and  therefore  I  must  act  upon 
what  I  conceive  to  be  the  law  applicable  to  it,  wbieh  I  thiok  is 
a  very  simple  one.  Certain  peraons  bound  themselves  by  the 
memorandum  of  association  to  take  shares  aud  to  pay  for  them, 
and  the  question  is,  whether  it  was  competent  to  them  to  intro* 
duce  an  article  into  the  articles  of  association,  which  in  fact  and 
in  terms  says  that,  notwithstanding  those  persons  did  undertake, 
by  subscribing  the  memorandum  and  the  articles  of  association, 
to  take  and  pay  for  shares,  they  shall  not  be  called  upon  to  pay 
one  farthing  for  them.  It  appears  to  me  that  the  article  is 
about  as  substantial  an  alteration  of  the  memonrndum  as  it  is 
possible  to  conceive,  such  an  alteration  as  is  not  permitted  by 
sect.  12  of  the  Companies  Act,  1862,  and  therefore  I  am  of 
opinion  that  Dent  is  liable  for  the  call.  The  order  must  be  as 
asked.  The  costs  of  the  liquidator  must  be  costs  in  the  winding- 
up,  and  Dent  must  pay  his  own  costs. 

'  Solicitors :  Mr.  T.  E.  Watkm  ;  Messrs.  Thomas  ^  HoWms. 

O  Law  Kep.,  5  Cli„  11. 


INDEX 


ABANDONMENT. 
See  Ikbuka2¥CB,  Marine,  40. 


ACTION. 

tSee  AucTiOKSER,  238. 


ADMIRALTY. 

1.  Byaduirterperty  made  bj  defendant's 
agent  in  France,  defendant  chartered 
plaintiflTs  ship,  and  H  we  stipnlated 
that  the  riiip  should  load  a  cargo  of 
pre88edhi^aitT.,in  Fiance,  and  proceed 
direct  to  London ;  and  all  cargo  was 
to  he  brought  and  taken  from  riiip 
alongside.  Defendant's  ajypent  verbally 
told  the  nUMter  thai  the  consignees 
would  require  the  liay  to  be  delivered 
at  a  particular  wharf  in  the  port  of 
London,  to  which  the  master  assented. 
On  arriving  in  ttxat  port,  the  master 
was  unable  to  land  the  hay  at  the 
wharf  bv  reason  of  an  order  in  council 
under  the  Contagions  Diseases  (Ani- 
mals) Act,  1869,  forbidding  hay  from 
a  French  port  to  be  laired  in  tlie 
United  Kia^om.  The  order  had 
betm  made  before  the  charterparty 
was  entered  into,  but  neither  partv 
l&new  of  it.  After  seme  delay,  defend- 
ant received  the  hay  from  alongnde 
the  ship  into  another  vessel,  and  ex- 
ported it.  There  was  no  legal  obstacle 
to  doing  tikis,  but  eighteen  days  were 
allowed  by  the  defendants  to  elapse 
beyond  the  Uy  days.  The  plaintiff 
having  brought  an  action  for  this  de- 
tention of  bis  skip,  the  defendant  con- 
tended that  the  contract  was  for  an 
illegal  purpose,  and  therefore  vmd : 

ffeid,  that,  although  it  w«a  the  in- 
tention  of  the  parties,  when  the  char- 


terparty was  entered  into,  to  land  the 
hay  at  London,  yet  as  the  Contract 
was  not  made  knowingly  with  the 
intention  to  violate  the  law,  and  as  it 
oould  be  carried  out  (as  it  ultimately 
was)  without  vii^ting  the  law,  it  was 
not  void ;  and  defendant  was  therefore 
liable  for  the  demurrage.  Waugh  v. 
M<nrii.  197 

• 

3.  A  British  ship  was  mortgaged  by  an 
instrument  that  was  in  the  form  pre- 
.  scribed  by  the  Merchant  Shipping  Act, 
^1854,  and  was  duly  legLstered.    The 
'  mortgagor  died   intestate,   and   the 
mortgagees  sold  the  ship  under  their 
power  5[  sale,  and  executed  a  bill  of 
'  sale  to  the  purchaser.    By  mistake,  a 
receipt  for  the  payment  of  the  mort. 
'  S^IS^  money  was  endorsed   on  the 
mortgage  and  signed  by  the  mort- 
gagee, and  produced  to  the  registrar 
of  shipping,  wlio  recorded  the  same. 
Afterwards  tlie  bill  of  sale  was  pro- 
daoed  to  the  registrar,  who  refused  to 
register  it,  upon  the  ground  that  the 
property  in  the  ship  had  vested  in  the 
representatives  of  ttie  mortgagor. ' 

In  order  to  complete  the  title  of  the 
purchaser,  a  suit  in  rem  was  instituted 
on  behalf  of  the  mortgagee  and  pur- 
cliaser,  and  in  such  suit  the  court  held 
it  had  jurisdiction  to  grant  a  decree 
declaring  that  the  purchaser  was  en- 
titled to  possessicm  of  the  ship;  T/ie 
Ee9e,  goO 

3.  The  defendant  shipped  on  board  the 
steamship  of  the  plaintiff  in  the  port 
of  London  a  number  of  barrels  of  pe- 
troleum. A  bill  of  lading  was  given 
for  the  goods:  it  provided  that  the 
goods  should  be  delivered  at  the  port 
of  Havre,  the  act  of  God,  the  queen's 
enemies,  fire,  and  all  and  every  other 
gangers  and  accidents  of  the  seas,  etc., 
excepted,  unto  order  or  assigns  on 
payinfi^  freight.  It  further  provided 
that  the  goods  should  be  taken  out 
within  twenty-four  hours  alter  ar- 
rival, or  pay  a  fixed  sum  per  day  de- 
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manage,  and  a  note  in  tbe  margin 
stated  tliat  the  goods  were  subject  to 
a  landing  charge  of  5  per  cent  on  the 
amoont  of  freight  and  primage.    The 
defendant  wrote  to  Q,  wlio  was  the 
ship's  broker  at  Havre,  informing  him 
tliat  the  petroleum  was  to  be  sent  to 
Koaen,  and  that  he  was  not  to  deliver 
ft  without  production  of  the  bill  of 
lading  regularly  endorsed,  and  that 
the  freight  and  other  expenses  were 
to  be  charged  on  the  goods.    The 
vessel  arrived  in  the  harl^r  at  Havre, 
on  the  night  of  the  7th  of  December, 
1870,  with  the  petroleum  and  other 
goods  on  board.    Owing  to  there  be- 
ing at  the  time  a  large  quantity  of 
war  material  at  Havre,  the  authorities 
there  would  not  allow  the  petroleum 
to  be  landed,  and  would  not  allow  the 
vessel  to  remain  in  the  liarbor  with 
the  petroleum   on  board.      On  the 
morning  of  the  7th  of  December  the 
vessel  sailed  from  Havre  and  pro- 
ceeded to  Honfleur  and  Trouville,  but 
the  authorities  at  those  ports  refus- 
ing to  allow  the   petroleum  to  be 
landed,  the  vessel  returned  to  Havre, 
on  the  12th  of  December,  and  in  the 
outer  harbor  there  transshipped  the 
petroleum  into  a   lighter  hired  on 
behalf  of  G  to  receive  it.    The  vessel 
then  went  into  dock,  and  having  dis- 
charged the  rest  of  her  cargo  and 
sliipped  a  fresh  cargo  for  London, 
Hlie  was  obliged  by  the  authorities  at 
Havre,  to  re-ship  the  petroleum.    On 
the  16th  of  December  she  sailed  from 
Havre,  and  in  due  course  she  arrived 
at  the  port  of  London  with  the  petro- 
leum on  board.    G  was  well  aware 
of  the  various  movements  of  the  ves- 
sel.   The  bill  of  lading  for  the  petro- 
leum was  not  presented  at  Havre  or 
elsewhere.  The  defendant  had  notice 
(ft  the  petroleum  being  brought  back 
to  London,  but  he  did  not  take  de- 
livery of  it.    The  plaintiff  instituted 
a  suit  in  rem  against  the  petroleum : 
JffMf  tluLt  the  plaintiff  was  entitled 
to  recover  in  such  suit  the  bill  of  lad- 
ing freight,  and  the  expenses  and 
demurrage  incurred  in  respect  of  the 
petroleum  at  Havre,  Honfleur,  and 
Trouville,  and  freight  for  the  carriage 
of   the   petroleum    from  Havre    to 
London. 

4.  SenUfle,  that  there  was  an  entire,  ex- 
ecution of  the  contract  on  the  part  of 
the  plaintiff. 

5.  But  even  if  there  was  not  such  entire 
execution,  still  he  was  entitled  to  re- 


cover the  bill  of  lading  freight,  be- 
cause there  was  sach  an  executioii 
of  the  contract  as  he  could  effect  con- 
sistently with  the  incapacity  of  the 
cargo. 

0.  Where  a  master  of  a  ship,  in  order 
to  preserve  cargo,  takes  measures 
such  as  a  wise  and  prudent  man  would 
think  most  conducive  to  the  benefit 
of  all  concerned,  the  cargo  is  subject 
to  a  lien  for  the  expenses  so  incurred, 
and  tliis  lien  may  be  enforced  by  a 
suit  in  rem,  by  virtue  of  the  provisions 
of  the  County  Courts  Admiralty 
Jurisdiction  Amendment  Act,  186U. 
Cargo  ex  Argc9.  553 

7.  A  Dutch  bark  was  riding  at  anchor 
off  Deal,  and  waiting  to  proceed  down 
Channel,  and  a  waterman  who, 
though  not  a  licensed  pilot,  was  in 
tlie  habit  of  piloting  vessels,  was 
taken  on  board  her,  under  an  arrange- 
ment whereby  he  was  -to  receive  7«.  a 
day,  with  5/.  in  addition,  for  navigat- 
ing the  vessel  as  pilot  until  she  ar- 
ri  ved  off  Beacliy  Head.  The  day  after 
the  waterman  came  on  board,  and 
whilst  the  bark  was  still  at  anchor,  a 
gale  came  on,  and  the  tempestuous 
state  of  the  weather  caused  the  vessel 
to  drive,  and  rendered  it  necessary  to 
slip  the  chain,  when  under  the  direc- 
tion of  the  waterman  the  vessel  was 
taken  through  the  Gull  Stream  and 
brought  up  in  safety  in  Margate 
Koads. 

In  a  salvage  suit  instituted  on  be- 
half of  the  waterman  and  other  per- 
sons who  had  rendered  services  to  the 
vessel,  the  court  held,  that  the  ser- 
vices rendered  by  the  waterman  were 
within  the  scope  of  his  contract,  and 
that  he  was  not  entitled  to  claim  as  a 
salvor.    The  Aeoltie,  5<>5 

8.  In  a  suit  instituted  on  behalf  of  the 
owners,  master,  and  crew  of  a  stcaui 
tug,  to  recover  salvage  reward  for 
salving  a  disabled  vessel  and  her 
cargo,lt  appeared  by  the  petition  that 
persons  otiier  than  the  plaintlffis  in  the 
cause  had  assisted  in  the  service,  and 
in  an  article  in  the  answer  filed  on 
behalf  of  the  owners  of  the  salved 
vessel  and  her  carco,  the  defendants 
alleged  that  they  had  been  ordered 
by  a  court  of  competent  jurisdicUon 
to  pay  to  such  other  persons  the  sum 
of  24w..  in  respect  of  the  assistance  so 
rendered  by  them. 

/-.  The  plaintiffs  moved  to  strike  out 
this  artiole.    The  court  holding  that 
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the  article  was  relevant  to  the  matters 
in  issue  in^the  suit  rejected  the  motion. 
The  Antitope.  569 


BILLS  OF  LADING. 

See  BoTTOiCRT,  546. 
Insubance,  Mabu(b. 


ALIEN. 

See  Bankruftct,  600. 
FoREiaN  Court. 
Lex  Loci. 


ADMISSIONS. 
See  Criminal  Law,  159, 167,  fiote. 


ADVANCEMENT. 

1.  A  father  purchased  a  copyhold  cottage 
in  the  name  of  his  son.  Shortly  after 
the  purchase  the  father  served  notice 
to  quit  on  an  occupying  tenant,  but 
afterwards  allowed  her  to  remain  at 
an  increased  rent,  and  during  his  life 
received  the  rents  and  paid  the  out- 
goings : 

Sad  (notwithstanding  evidence  of 
declarations  that  the  cottaj^  was  the 
son's  after  his  father's  death),  that  the 
purchase  was  not  an  advancement. 
Stock  V.  McAwif.  711 


ALIMONY. 

1.  The  respondent  having  obtained  an 
order  upon  the  •  petitioner  to  pay  to 
her  or  her  attomev  a  certain  amount 
of  taxed  costs,  endeavored  to  enforce 
such  order  by  a  writ  of  fl.  fa.,  but 
failed  in  recovering  them.  The  court 
ordered  the  proceedings  in  the  divorce 
suit  to  be  stayed  until  the  taxed  costs 
had  been  paid  by  the  petitioner,  but 
would  not  extend  the  order  to  the 
expenses  incurred  in  the  suing  out  and 
execution  of  the  writ  of  fi.  fa.  Keane 
V.  Keane.  544 


AFFIRMANCE. 
See  Bankruftct,  323. 


AGENT. 
See  Principal  and  Agent. 


AGREEMENT. 

Bee  Contract. 

Illegal  REflTRAiNT  of  Trade,  7 14. 
Settlement,  755. 


AIDER. 
8u  Criminal  Law,  437. 


ALTERATION. 

1.  An  alterati(m  in  the  date  of  a  bill  of 
exchange  payable  at  a  specified  period 
after  date  is  a  material  alteration ;  and 
where  the  bill  is  declared  upon  with  its 
altered  date,  the  defense  is  available 
to  the  acceptor  under  a  traverse  of 
the  acceptance,   llirechman  v.  Budd. 

361 
See  Will,  521. 


ANIMALS. 

See  Criminal  Law,  300. 
Negligence,  187. 


ANSWER. 

See  Alteration,  36L 
Pleadinos. 


APPEARANCE. 
See  Lunatic,  670. 
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APPOINTMENT. 
See  Mabbibd  Women. 

POW&B. 

Settu&mxht. 


ARBITRATION. 
See  Damages,  701. 


ARREST. 

J .  Without  warrant  on  a  charge  of  felony 

E  roper,  and  if  defendant  breaks  prison 
e  is  guilty  of  an  escape.    Regina  v. 
Watere.  409 


ARSON. 
See  Criminal  Law,  892, 483. 


ASSAULT. 

1.  How  far  consent  by  child,  excuses. 

496 


ASSIGNMENT. 

1.  A,  beinff  a  factor  and  warehouse 
keeper,  by  letter  of  hypothecation 
pledged  to  B  certain  wools  to  secure 
a  sum  of  money.  No  delivery  of  the 
warrants  for  the  wools  was  made,  but 
a  promise  to  deliver  them  on  the  fol- 
lowing morning  was  added  at  the  foot 
of  the  letter.  After  being  pressed 
daily  to  deliver  the  warrants,  A  ab- 
sconded. B  thereupon  obtained  from 
A's  clerk  the  keys  of  the  warehouses 
and  possession  of  the  wools.  A  was 
a  few  days  afterwards  adjudicated 
bankrupt.  The  wools  belonged  to 
third  parties,  who  bad,  however,  been 
under  advances  from  the  bankrupt, 
and  made  no  claim : 

Held,  that  the  letter  created  a  good 
equitable  charge ;  that  it  did  not  re- 
quire registration  under  the  Bills  of 
Sale  Act ;  that  the  goods  were  not  in 
the  order  and  disposition  of  the  bank- 


rapt;  that  the  transaction  was  a 
valid  pledge  under  the  Factors  Act ; 
and  that  B  had  a  good  title  against 
the  trustee  in  bankruptcy.  JSe  parte 
North  Western  Bank.  719 


ATTEMPT. 

1.  Sending  a  letter  which  is  intercepted 
and  never  reaches  the  person  to  whom 
it  was  addressed  is  an  attempt  to 
solicit  and  incite.    Begina  v.  BanJte. 

471 


ATTORNEY. 

1.  The  court  will  not  make  an  order 
upon  a  solicitor  compelling  him  to 
disclose  the  address  of  his  client  (a 
defendant)  who  has  absconded,  and 
whom  plaintiff  seeks  to  serve  with  a 
eubpand  dueee  tecum  to  compel  his 
appearance  at  the  hearing  with  docu- 
ments  material  to  the  plaintifTs  case. 
Heath  V.  Creahck.  896, 839.  nots 


AUCTIONEER. 

1.  The  defendant,  an  auctioneer,  adver- 
tised in  the  London  papers  that  cer- 
tain brewing  materials,  plant,  and 
office  furniture  would  be  sold  by  him 
at  Bary  St.  Edmunds,  on  a  certain 
day  and  two  following  days.    The 

Slaintiff,  a  commission  broker  in  Lon- 
on,  having  a  commission  to  buy  the 
office  furmture,  went  down  to  the 
sale ;  on  the  third  day,  on  which  the 
furniture  was  advertised  for  sale,  all 
the  lots  of  furniture  were  withdrawn. 
Upon  which  the  plaintiff  brought  an 
action  against  the  defendant  to  recover 
for  his  loss  of  time  and  expenses : 

Held,  that  plaintiff  could  not  main- 
tain the  action ;  for  that  the  advertis- 
ing the  sale  was  a  mere  declaration, 
and  did  not  amount  to  a  contract  with 
any  one  who  might  act  upon  it,  nor 
to  a  warranty  that  all  the  articles  ad- 
vertised would  be  put  up  for  sale. 
Harris  v.  Jfiekereon  338 


AWARD. 

See  Damaobs,  701, 
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BANKRUPTCY. 

1.  The  trustee  of  a  bankrapt*s  estate 
applied,  under  the  72d  section  of  the 
Bankruptcy  Act,  1869,  to  the  Court  of 
Bankruptcy  to  declare  a  bill  of  sale, 
made  by  the  bankrupt  previously  to 
his  bankruptcy,  fraudulent  and  void 
as  ag^nst  himself  as  trustee,  and  to 
order  the  .assignee  under  the  bill  of 
sale  who  had  previously  to  the  bank- 
ruptcy sold  the  go(xls  comprised 
therein,  to  pay  over  the  proceeds  of 
the  sale  to  himself  as  such  trustee. 
The  Court  of  Bankruptcy  having  made 
the  order  prayed  for,  and  the  assignee 
having  accordingly  paid  over  the  pro- 
ceeds of  the  sale : 

H^,  that  the  trustee  could  not 
afterwards  bring  an  action  of  trover 
against  the  assignee  under  the  bill  of 
sale  to  recover  the  difference  between 
the  value  of  the  goods  and  the  amount 
realized  by  the  sale,  inasmuch  as  by 
the  proceedings  in  bankruptcy  to  re- 
cover the  proceeds  of  the  sale  he  had 
affirmed  such  sale  and  waived  the 
tort.    Smith  v.  Baker,  833 

2.  A  resolution  under  the  Bankruptcy 
Act,  1869,  B.  126,  by  the  requisite 
majority  of  creditors  to  accept  in  satis- 
faction from  the  debtor  a  composition 
upon  the  debts  due.  payable  at  a 
future  time  or  by  instalments,  may  be 
pleaded  in  bar  to  an  action  for  the  ori- 
ginal debt,  brought  before  any  de- 
fault on  the  debtor's  part  by  a  creditor 
bound  by  the  resolution.  Slater  v. 
Jones,  873 

8.  An  alien  non  trader  domiciled  abroad, 
who  contracts  debts  in  England,  is 
liable  to  be  made  a  bankrupt  under 
the  Bankruptcy  Act,  1869,  if  he  com- 
mits an  act  of  bankruptcy  in  England, 
although  he  may  have  left  England 
before  the  petition  for  adjudication  is 
presented.  But  he  cannot  be  made  a 
bankrupt  upon  an  alleged  act  of  bank- 
ruptcy committed  abroad. 

4.  A  non  trader,  a  subject  of,  and  domi- 
ciled in,  Portugal,  contracted  a  debt 
in  England  where  he  was  temporarily 
resident.  The  creditor  served  him 
while  in  England  with  a  writ  issuing 
out  of  the  Court  of  Exchequer.  The 
alien  entered  an  appearance  to  the 
writ,  and  left  England  for  Portugal 
the  next  day,  alleging  as  his  reason 

5  Eng.  Bep.1  115 


for  doing  so  that  he  had  been  dis- 
appointed of  some  money  which  he 
expected,  and  could  not  pay  his  way 
in  England.  He  afterwards  said  that 
he  had  left  England  in  consequence 
of  being  served  with  the  writ : 

Held,  that  there  was  no  sufficient 
evidence  that  he  left  Ehigland  in  order 
to  defeat  and  delay  his  creditors,  and 
that  no  act  of  bankruptcy  had  been 
committed. 


5.  Although,  in  the  case  of  a  domiciled 
Englishman,  the  fact  of  his  leaving 
England  after  service  of  a  writ  and  so 
escaping  a  debtor's  summons  would 
affonl  a  strong  presumption  that  he 
intended  to  defeat  and  delay  his 
creditors,  yet  the  same  presumption 
does  not  apply  to  a  foreigner  who  is 
returning  to  his  own  country.  In  re 
Crispin.  600 


6.  A  plea  that  the  plaintiff's  claim  is 
founded  on  a  contract  giving  the 
plaintiff  a  fraudulent  preference  over 
other  creditors  of  a  debtor  in  liquida- 
tion, must  aver  that  proceedings  in 
the  liquidation  had  commenced  or 
were  imminent  when  the  contract  was 
entered  into.  McKewan  v.  Sanderson. 

821 


7.  W.  D,  who  had  settled  as  a  grazier  in 
Australia,  and  had  upon  his  own  pe- 
tition, been  adjudicated  an  insolvent, 
and  received  his  certificate  there, 
afterwards  visited  England  in  1868, 
and  died  there  intestate,  leaving  a 
widow  in  Australia  and  creditors  who 
had  received  only  a  small  dividend  on 
their  debts,  tinder  a  settlement 
made  on  the  marriage  of  the  father 
and  mother  of  W.  D,  the  father,  who 
died  in  1869,  had  power  to  appoint  a 
fund  amongst  his  children,  who,  in 
default  of  appointment,  were  entitled 
equally.  The  power  was  not  exercised. 
W.  D's  share  of  the  fund  had  been 
paid  into  court.  On  a  petition  by  the 
official  assignee  in  the  insolvency,  it 
was  held  that  he  was  entitled  to  the 
fund  in  cqurt.  Matter  of  Davidson's 
Settlement.  892 


See  Fraudulent  Conveyance,  816. 
Insurance,  Life,  694. 
Legacy,  863. 
Partnership,  654. 
Set  off. 
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BENEVOLENT  SOCIEXr. 

1.  By  the  rules  of  a  friendly  iKx^iety, 
after  payineat  of  a  year's  sabscription, 
"any  member  shall  receive  Ss.  per 
week  durinjor  any  sickness  or  accident 
that  may  befall  him,  unless  by  rioting 
or  drunkenness : " 

Held,  that  insanity  was  "  sickness  " 
within  the  meanin?  of  the  society's 
rules.    Burton  v.  Eyden,  246 


.  BIGAMY. 
See  Criminal  Law,  470. 


BILL  OP  LADING. 

See  Admiralty,  5i)3. 
Assignment,  711). 


^ILL  OF  SALE. 

See  Assignment,  719. 

Fraudulent  Conveyance,  810. 


BLANK. 
See  Will,  854. 


BONA  FIDE. 

See  Insurance.  Life,  694. 
Married  Woman,  137. 
Principal  and  Agent,  607. 


BONDHOLDERS. 
See  Creditors,  251. 


BOTTOMRY. . 

1 .  A  suit  for  necessaries  was  instituted  in 
thft  Swansea  County  Court  a^inst  the 
owners,  unknown,  of  a  foreign  bri^, 
which  was,  at  the  time  of  the  institu- 
tion of  the  suit,  at  Swansea.  The  suit 
was  afterwards  transferred  to  this 
court,  and  the  plaintiffs  filed  their 


petition.  It  appeared  from  the  peli 
tion  that  the  claim  of  the  plaintiffs 
was  for  money  advanced  by  them  to 
execute  necessary  repairs  to  the  bri^ 
at  a  British  port,  and  that  the  money 
was  advanced  on  the  secnrity  of  an 
instrument,  by  which  the  master  of 
the  brig  pledged  himself  and  veesel. 
and  her  owners,  for  the  repajrment  of 
the  monev,  except  in  case  of  the  total 
loss  of  the  vessel  on  her  intended 
voyage: 

Held,  1.  That  the  claim  set  forth  by 
the  petition  was  founded  on  Bot- 
tomree ;  that  the  county  court  had  no 
jurisdiction  to  entertun  such  a  claim, 
and  that  as  the  cause  was  transferred 
to  this  cotirt  from  the  County  Court, 
this  court  had  no  jurisdiction  to  enter- 
tain the  suit.  2.  That  it  was  not  com- 
petent to  the  plaintiffs,  upon  the  facte 
stated  in  the  petition,  to  waive  the  in- 
strument of  bottomree  and  insist  on 
their  claim  for  necessaries,  because  the 
claim  for  necessaries  must  be  con- 
sidered to  be  merged  in  th^  instru- 
ment of  bottomree.    TJie  Mpie,     546 


BREAKING  PRISON. 
See  Criminal  Law,  469. 

BROKER, 
See  Stockholders,  877. 

BUILDING. 

1.  The  corporation  of  Folkestone  had 
power,  under  the  Folkestone  Improve- 
ment Act,  1855,  to  prescribe  the  line 
in  which  any  house  to  be  thereafter 
built  or  taken  down  for  the  purpoee 
of  being  rebuilt  or  altered  should  be 
erected,  on  payment  of  compensation 
to  the  owner  of  any  house  required  to 
be  set  back,  and  it  was  also  provided 
that  no  new  street  to  be  thereafter  laid 
out  should  be  of  less  width  than  forty 
feet,  inclusive  of  footways,  and  in  the 
case  of  existing  streets,  houses  to  be 
thereafter  erected  were  to  be  set  back 
BO  as  to  allow  of  a  width  of  forty  feet : 
lleidf  that  a  church  was  a  house, 
and  a  perpetual  curate  in  whom  the 
freehold  ox  the  site  was  vested  under 
43  Geo.  8,  c.  108,  an  owner  within  the 
meaning  of  the  act. 
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a.  A  temporary  cbarcli  fronting  to  a 
road  within  the  horough  leas  than 
forty  feet  wide  having  been  palled 
down  with  a  view  to  erectinjjf  a  per- 
manent chnreh,  the  corporation  gare 
notice  to  the  clergyman  in  charge  at 
the  time,  of  a  resolution  passed  by 

,  them  that  the  road  on  which  the 
charch  abutted  must  be  not  less  than 
forty  feet  Wide;  but  there  was  no 
statement  that  the  additional  width 
was  to  be  gained  on  the  side  on  whicli 
the  church  abutted,  and  it  appeared 
that  the  street  might  have  been 
widened  on  the  side  opposite  without 
removing  any  buildings. 

8.  Afterwards,  but  not  till  the  founda- 
tions of  the  new  church  had  been  put 
in,  the  corporation  prescribed  a  line 
of  building  which  came  within  the 
limits  of  the  church  as  designed : 

Hdd,  that  they  were  too  late,  and 
could  not  restrain  the  erection  of  the 
church  in  the  manner  in  which  it  had 
been  commenced.  Corporation  of 
Folkestone  Y,  Woodtoard,  777 


C. 

CARGO. 

See  Admirality,  552. 
Carrier. 

1.  The  defendants  shipped  coals  on 
board  the  ship  Pitlio  for  Buenos 
Ayres,  under  a  bill  of  lading  making 
them  deliverable  to  the  conngnees  on 
payment  of  freight,  and  containing  a 
memorandum :  "  The  coals  to  be 
taken  from  the  ship  as  soon  as  the 
master  is  ready  to  deliver,  or  to  be 
landed  at  the  expense  and  risk  of  the 
consignees." 

^  The  Pitho  arrived  at  Buenos  Ayres 
on  the  28th  of  November,  1869,  and 
the  master  was  ready  to  deliver  the 
coals  on  the  28d  of  becember ;  but, 
no  consignees  appearing  to  claim 
them,  he  waited  until  the  20th  of 
January,  1870,  and  then  landed  them. 
In  an  action  against  the  defendants 
for  damages  for  the  detention  of  the 
ship  at  Buenos  Ayres,  it  was  left  to 
the  j  ury  to  say  whether  the  defendants 
were  responsible  for  the  detention, 
and  what  would  be  a  reasonable  com- 
pensation for  it.  The  jury  found  that 
the  defendants  were  responsible  for 
the  detention,  and  they  assessed  the 


idamages  at  SfU.  But  the  judge  hav 
ng,  in  answer  to  a  question  from  one 
of  the  jury  at  the  close  of  his  sum- 
ming-up, stated  that,  there  being  no 
evidence  that  there  were  warehouses 
at  Buenos  Avres  such  as  existed  at 
Liverpool  and  other  places,  into  which 
^oods  might  be  placed  and  kept  sub- 
ject to  the  shipowner's  lien  for  freight, 
under  the  Merchant  Shipping  Act, 
1862,  the  owners  would  lose  their 
lien  by  landing  the  coals : 

Meld,  That,  Inasmuch  as  this  ans- 
wer was  too  general  in  its  terms,  and 
might  have  to  some  extent  affected 
the  assessment  of  damages,  the  de- 
fendants were  entitled  to  a  new  trial. 

2.  Semble,  that  although  there  was  no 
"statutable"  warehouse  at  Buenos 
Ayres,  the  toaster  might  still  have 
landed  the  coals  there  without  losing 
his  possession  and  control  over  them 
(placing  them  in  a  warehouse  belong- 
ing to  or  hired  by  his  owners),  and  so 
have  preserved  his  lien  for  freight. 
MorsAe-Blanch  v.  WUeon,    286,  298, 

note, 

3.  In  an  action  against  a  hackney  car- 
riage proprietor  for  not  securely 
carrying  certain  luggage  belonging 
to  a  person  who  hiul  hired  his  car- 
riage, the  declaration  alleged  that  in 
consideration  that  the  plaintiff  would 
with  her  luggage  become  a  passenger 
in  such  carnage,  and  of  certain  re- 
ward to  be  paid  to  the  defendant  by 
the  plaintiff  in  that  behalf,  the  de- 
fendant promised  to  carry  the  plaint- 
iff and  her  luggage  safely,  and  that 
the  defendant  not  regarding  his  duty 
as  hackney  carriage  proprietor  nor 
his  said  promise  did  not  safely  carry 
the  plaintiffs  luggage,  but  so  care- 
lessly and  negligently  conducted  him- 
self that  part  of  the  said  luggage  was 
lost.  The  plaintiff  having  recovered 
the  sum  of  20<.  in  the  action : 

Hdd,  that  she  was  deprived  of  costs 
by  the  County  Courts  Act,  1867,  s.  5, 
the  cause  of  action  as  set  forth  in  the 
declaration  being  founded  on  con- 
tract.   BaylU  Y.  lArUoU.  \  319 

See  NsGLiasNCB,  187. 


CASES  OVERRULED,  REVERSED 
AND  CONSIDERED. 

Adams  v.  Lancashire  BaUway,  L.  R.  4 
C.  P.,  739,  questioned.  169 
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AUgood  v.  Blake,  3    Eng.  Rep.,  436.  IPeO's  Caw.L.R.,6  Ch.,  11,  considered 

i&rmed.  ^^     __  _  -  „        , 

Attorney  General  v.  Campbell,  L.  R.  5  H. 


L.,  624.  approved.  ^7^ 

Bainbridge  v.  Bainbridge,  9  Sim.  IJ^ 

distinguished.  ''f'* 

Ba/rtDick  V.  i^«aA  Ji?»^  ^fewA;,  etc.,  L. 

R.  2  Exch..  259.  approved.  202 

Begbie  v.  Fentoick,  24  Law  2\f»€«,  Rep., 

N.  S.,  58.  approved.  241 

Blithman,  Matter  of,  L.  R.  2  Eq.,  23,  di^ 

cussed.  ^* 

5<?tt<>n  V.  Liverpool,  1  Myl.  &  K.  88.,  am- 

sidered  ^^ 

Boyd  V.  isa<?rr<wA:,  L.  R.  5  Eq.,  72.  dis- 
approved. **J 
Bradbury  v.  Morgan,  1  H  &  C,  i^ 

questioned.  j'^ 

Bridgee  v.  Nortliern  RaUuMy,  L.  li.  o 

Q.  B.,  877,  corrected.  i8o 

J^rOwA,  <Jfc.  v.  (7aMi«o»,  L.R.  6  Ex.  Uu 

108,  disapproved.  "»« 
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Phipton  V.  2\«ni«r,  9  Sim.,  227,  followed. 

857 

itonJWn  V.  Patter,  L.  R.,  8  C.  P.,  563,  re- 

versed.  40 

Bankin  v.  Potter,  L.  R.,  6  C.  P.,  841,  re- 

versed  ^^ 

Raynor  v.  JToeWcr,  8  Enff.  Rep-,  783, 

disapproved.  72J 

Begina  v.  Geering,  18  L.  J.  M.  C,  215. 

followed.  479 

Begina  v.  Middleton,  4  Eng.  Rep.,  536^ 

see  opinion.  406 

Bicket  V.  Metropolitan  etc.,,  L.  R.,  2  H. 

L.,  175,  discussed.  266 

Babinson  v.  Chartered  Bank,  L.  R.,  1  Eq.. 

82.  distinguished.  658 

Shattock  v.  ShaUoek,  L.  R.,  2  Eq.,  182, 

disapproved.  1^ 

-au/ir*  V.  CockereU,  L.  R.,  8  Eq.,  607. 

followed.  694 


Bush's  cS^f  L.  R.'  6  Chy.  App.,  246,    Tattan  v.  }?rea*  Wertw^,  etc.,  2  E   & 


affirmed.  «  tj  J 

Chamb&rlain  v.  W!»«  J^iwi.,  etc.,  2  B. « 

S..  605,  617.  discussed.  256 

Coek  V.  (7<«;w>e«,  2  C.  M.  &  R.,  291,  dis- 

cQssed  Ovw 

Ci^ry  V.  Patton,  1  Eng.  Rep,,  828,  njpr 

proved.  *f 8 

Batokins  v.  Xord  Bokeby,  h.  R.  5  Q.  B.. 

94,<e6afi<c.  ^    212 

Edvoarde  v.  CoortiJbe,  L.  R.  7  C.  P.,  519, 

discussed.  JJ73 

ForArooke  v.  Foreb^rooke,  Ii.  R-  3  Ch., 

93,  distinguished.  7J^ 

France  v.  France,  L.  R.  13  Eq.,  173, 

disapproved.  S43 

areoi  Western  Bailway  v.  5W;(?,  7  H.  & 

N..  987,  distinguished.  332 

Ouicometti  v.  Prodgere,  3  Enj?.  Rep., 

726,  affirmed.  571 

//o/^  V.  UaU,  3  Eng.  Rep.,  783,  reversed. 

645 

Ilatton,  Matter  of,   3    Eng.  Rep.,  594. 

discussed.  oto 

Johiieon  v.  OaUagh^,  3  D.  F.  &  J.,  494. 

dictum  approved,  137 

Key  V.  Key,  4  D.  M.  &  Q.,  73,  considered. 

^  730 

Lawrence  v.  CampbeU,  4  Drewry,  485. 

approved.  590 

McCormiek  v.  Grogan,  L.  R,  4  H.  L., 

82.  followed.  B64 

Morrison  v.  Unioersdl  Ins,  Co,,  4  Eng. 

Rep..  433.  reversed.  382 

Murray  v.  5t«A,  L.  R.,  6  Chy.  App.,  246, 

affirmed.  ^ 

Neicby  v.  VanOppen,  L.  R.,  7  Q.  B.,  293. 

distinguished.  342 

Parry  v.  Nicholson,  13  Mees.  and  Welsh. 

778.  discussed.  361 

Pearse  v.  Pearse,  1  DeG.  and  Sm.,  12, 


E.,  844.  discussed.  319 

Thomas  v.  Bhymney  BaUway,  L.  R.,  5 

Q.  B.,  226,  6  Id.,  266,  distinguished 

332 
Topping,  Exparte,  4  D.  J.  &  S.,  551,  con- 
sidered. 654 
Venner^s  Estate,  matter  of,  L.  R.,  6  Eq., 

249,  considered.  850 

Ware  v.  Bmdand,   15  Simmons.  ^7. 

considered.  746 

Webb*s  Policy,  matter  of,  15  W.  R.,  529 

disapproved.  694 

Webb  v.  Sadler,  h.  R.,  14  Eq.,  533,  din- 

approved.  6'6 

Young  v.  Young,  L.  R..  13  Eq.,  175,  n., 

disapproved.  WH 


approved. 
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CHARGE. 
See  Will.  789. 

CHARITY. 
See  Will,  664. 

CHARTER  PARTY. 
See  AmciBALTT,  197. 

CHATTEL. 
See  AsaiGNifKNT,  719. 
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CHATTEL  MORTQAGE. 
See  Fixtures,  241, 246,  note. 

CHILD. 

1.  How  far  consent  ,by,  to  assault  ex- 
cases.  496 

CODICIL. 
See  Wills. 

COMPENSATION. 

1.  A  public  body,  with  power  by  act  of 
parliament  to  stop  up,  alter,  or  use, 
for  the  purpose  of  the  authorized 
works,  certain  specified  streets,  were 
restrained  by  injunction  from  inter- 
fering, in  excess  of  their  powers,  with 
the  cellar  of  a  house  in  one  of  the 
streets,  the  roadway  of  which  was 
being  lowered,  until  the  amount  of 
compensation  for  the  whole  house 
should  have  been  ascertained  and 
paid.  An  inquiry  as  to  the  damages 
sustained  by  plaintiffs,  the  owner  and 
occupier  of  the  house,  by  reason  of  the 
works  commenced  by  defendants, 
having  been  directed  by  the  decree : 
Jleldt  that  plaintiff  was  not  entitled 
to  be  compensated  for  the  indirect  in- 
jury to  his  trade,  resulting  from  the 
diversion  of  traffic  caused  by  the  au- 
thorized act  of  lowering  the  roadway, 
but  only  for  direct  structural  injury 
occasione  I  by  the  unauthorized  inter- 
ference with  his  cellar.  Bigg  v.  Cor- 
poration  of  London,       887,  «92,  note. 

li.  The  plaintiff  was  the  occupier,  under 
a  lease  for  a  long  term,  of  premises  in 
the  city  of  London,  where  he  carried 
on  the  business  of  a  carman  and  con- 
tractor. Adjacent  to  these  premises, 
but  not  actually  touching  them,  a 
public  highway  being  between,  was 
a  public  draw  dock  communicating 
with  the  river  Thames.  The  plaintiff 
had  no  right  or  easement  to  or  In  the 
dix;k  t>ther  than  his  right  as  one  of  the 
public,  but  the  plaintiff's  premises,  by 
reason  of  their  proximity  to  the  dock, 
and  the  access  given  thereby  to  and 
from  the  river,  were  rendered  more 
valuable  either  to  sell  or  occupy,  with 
reference  to  the  uses  to  which  any 
owner  might  put  them. 


The  Metropolitan  Board  of  Works, 
in  constructing  the  Thames  Embank- 
ment under  the  powers  conferred  upon 
them  by  the  Thames  Embankment 
Act,  1862  (25  &  26  Vict.  c.  98).  which 
incorporates  the  Lands  Clauses  Coi 
Bolidation  Act,  1845,  filled  up  the  dock, 
and  so  cut  off  the  access  from  the  river 
to  the  public  street  adjoining  the 
plaintiff's  premises,  which  thereby  Im*- 
came,  as  premises  either  to  sell  or 
occupy  in  their  then  state^  and  with 
reference  to  the  uses  to  which  any 
owner  or  occupier  might  put  theiu, 
pennanently  diminisli<3  in  value  : 

JTeld  (by  Kelly.  C.B.,  Blackburn,  J.. 
Archibald,  J.,  and  Bramwell,  B., 
Cleasby,  B.,  dissenting,  affirming  the 
judgment  of  the  court  below),  that  the 
plaintiff's  interest  in  the  premises  was 
injuriously  affected  within  the  Lands 
Clauses  Consolidation  Act  (8  &  9  Vict, 
c.  18),  s.  68,  so  as  to  entitle  him  to 
compensation.  McCarthy  v.  Metropo- 
litan Board,  256,  277,  note. 


COMPROMISE. 
See  Bankruptcy,  873. 


CONCEALMENT. 
See  Limitations,  Statute  op,  607. 


CONCURRENT  NEGLIQENCK 
See  Negligence. 


CONFESSION. 
See  CniMiNAL  Law,  159, 167,  note. 


CONFLICT  OF  LAWS. 

See  DoMiciL,  673 
Lex  Loci. 


CONSENT. 
1.  How  far  by  child  excuses  assault.  496 
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CONSEQUENTIAL  DAMAGES. 


See  AucTioNEEB,  238. 

Presuhftion,  228,  233,  note. 


CpNSIQNOR  AND  CONSIGNEE. 
See  Carbier,  286. 


CONSTRUCTION. 

See  Mikes,  125. 
Will. 
Words. 


CONTEMPT. 
See  Criminal  Law,  443,  456. 


CONTRACT. 

1.  Wlien  by  letter  or  telegraph,  com- 
pleted. 686,  698,  note. 

See  Admiralty,  197 
Carrier,  819. 


COPrWRIGHT. 

] .  Where  prints,eiigravings,  and  similar 
articles  are  the  property  of  a  trading 
firm,  the  proprietorship  is  sufficiently 
desiflfnated  for  the  purpose  of  obtain- 
ing the  protection  of  the  Copy  w right 
of  Designs  Acts,  by  printing  upon 
them  the  trading  name  of  the  firm, 
even  though  it  does  not  contain  the 
names  of  all  the  partners  in  the  busi- 
ness.   Eock  V.  Lazarue.  748 


CORPORATION. 

See  Creditors,  251. 
Directors.  304,  880. 
Fraud,  202. 
Stockholders. 


COSTS. 


1.  If  a  rale  for  a  new  trial  contains  the 
term  "  costs  to  abide  the  event,"  the 
"  event "  whereon  the  costs  will  de- 
pend is  the  event  of  the  fresh  contest 
as  to  the  particular  ground  of  dispute 
in  respect  of  which  the  court  granted 
the  rule.    JoTieey.  WiUiame.         234 

2.  In  an  administration  suit  by  a  mort- 
gagee who  has  obtained  an  order  for 

>sale  of  the  real  and  leasehold  estate 
for  payment  of  his  debt,  the  personal 
representatives  of  the  testator  are 
entitled,  in  case  of  deficiency  of  assets, 
to  their  own  costs,  charges  and  ex 
penses,  in  priority  to  the  plaintiflTa 
costs  of  the  sale.  Matter  of  8pendeif*9 
Estate.  685 

See  Carrier,  319. 
Fraud,  137. 
Partition,  843. 
Stockholders,  1. 
Will,  518,  623. 


COVENANT. 
See  Mines,  125. 


CREDITORS. 

1.  A  Turnpike  Act,  4  Vict.  c.  xxxv., 
after  reciting  that  the  principal  sum 
borrowed  on  the  credit  of  the  tolls 
under  former  acts  still  remained  un- 
paid, together  with  arrears  of  interest 
thereon,  and  that  such  sums  cannot  be 
paid,  nor  the  interest  thereon  dis- 
charged, nor  the  road  kept  in  repair, 
without  further  powers  by  s.  18  *'n- 
acted  that  all  moneys  received  by  the 
trustees  "  shall  be  applied  in  the  first 
place  in  paying  and  aischarging  any 
interest  which  may  from  time  to  time 
be  owing  in  respect  of  any  money 
borrowed  on  the  credit  of  the  tolls ; 
secondly,  in  maintaining  and  keeping 
the  roads  in  repair;  and  thirdly,  in 
reducing  and  paying  off  the  principal 
sums  borrowed."    On  an  application 

^   under  4  &  5  Vict.  c.  50,  for  an  order 
for  contribution  from  the  highway 
.  rates : 

Held,  that  the  act  did  not  authorise 
the  payment  of  arrears  of  interest  be- 
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fore  repairinfjr  the  road ;  by  Blackbam 
and  Archibald,  J  J. ;  Quain.  J.,  doubt- 
ing.   Market,  eU,  v.  KeUei*ing,  etc. 

251 

See  ExBCDTORs  and  Administrators. 

Fraudulent  CJonvetancks. 


CRIMINAL  LAW. 

1.  AdmUnione  as  tcUnees.  According  to 
the  English  law,  introduced  into 
Lower  Canada  at  the  time  of  the  ces- 
sion of  Canada  to  England  in  1763, 
and  unaffected  by  subsequent  Ca- 
nadian or  imperial  statutes,  tbe  de- 
positions on  oath  of  a  witness  legally 
taken  are  admissible  evidence  a£^ainst 
him,  if  he  is  subsequently  tried  on  a 
criminal  charge. 

2.  The  only  exception  is,  in  tlie  case  of 
answers  to  questions  which  he  ob- 
jected to  when  his  evidence  was  taken 
as  tending  to  criminate  him,  but 
which  he  has  been  improperly  com- 
pelled to  answer. 

3.  A  was  indicted  for  felony.  At  the 
trial  the  crown  put  in  evidence  de- 
positions sworn  to  by  him,  without 
being  cautioned  that  what  he  so  de- 
posed to  might  be  given  in  evidence 
against  him,  before  tiro  commissioners 
empowered  by  the  Quebec  statutes, 
31  Vict.  c.  31,  and  82  Vict,  c.  29,  to 
investigate  the  origin  of  any  fires  oc- 
curring  in  Quebec,  and  before  any 
charge  ok  accusation  had  been  made 
against  him. 

Held,  that  the  depositions  were 
properly  admitted  as  evidence  against 
the  prisoner  at  the  trial. 

4.  Setnble  :  Chap.  77,  s.  63,  of  the  Con- 
solidated Statutes  of  Canada,  giving 
the  Court  of  Queen's  Bench  power  to 
direct  a  new  trial,  is  repealed  by  the 
Canadian  Statute,  32  and  33  Vict.  c. 
20,  s.  80. 

5.  On  petition  by  the  attorney  general 
of  the  Province  of  Quebec,  special 
leave  to  appeal  granted  from  a  judg- 
ment of  the  Queen's  Bench,  Quebec, 
on  a  case  reserved  in  a  trial  for  felony. 
liegina  v.  Coote.  159, 161,  note. 

6.  Arson.  It  is  not  necessary  in  a  count 
in  an  indictment  laid  under  sect.  7  of 
24  &  25Vict.  c.  97,  to  allege  an  intent 


to  defraud,  and  it  is  sufficient  to 
follow  the  words  of  the  section  with- 
out substantively  setting  out  the 
particular  *'  circumstances"  relied  on 
as  constituting  the  offense. 

7.  Evidence  of  experiments  made  sub- 
sequently to  the  fire  is  admissible  in 
order  to  show  the  way  in  which  the 
building  was  set  fire  to.  Reffina  v. 
JleselHne,  .  483 

8.  Consent  hy  child.  On  an  indictment 
for  carnal  knowledge  of  a  girl  above 
ten  years  of  age  and  under  twelve, 
and  also  for  an  assault. 

Held,  on  the  latter  count,  although 
consent  would  be  a  defense,  consent 
extorted  by  terror  or  induced  by  the 
influence  of  a  person  in  whose  power 
she  feels  herself,  is  not  really  such 
consent  as  will  have  that  effect. 

9.  QtUBre,  If  such  consent  can  be  given 
in  such  a  case  by  a  child,  who  is  not 
sui  juris?    ^gina  v.  Woodfiurst.  4dii 

10.  Conspiracy.  An  indictment  alleging 
a  conspiracy  to  murder  a  living  infant 
will  not  be  supported  by  evidence  of 
a  conspiracy  existing  previous  to  the 
birth  of  such  infant  unless  the  agree- 
ment and  intention  continue  subse- 
queatly  to  the  birth. 

11 .  A  desijyu  by  two  persons,  by  different 
means,  to  murder  a  child  of  which  a 
woman  is  pregnant,  and  expects  soon 
to  be  delivered,  is  sufficiently  proxi- 
mate to  be  the  subject  of  a  conspiracy. 

12.  A  wrote  and  put  in  the  post  office 
at  H,  at  four  o'clock  one  afternoon, 
a  letter  addressed  to  B,  at  W, contain- 
ing a  suggestion  for  the  murder  of  a 
child  to  which  B  was  expecting  to 
give  birth.  The  child  was  born  at 
one  A.  M.  on  the  following  morning. 
The  letter  posted  at  H,  would  have 
been  in  the  ordinary  course,  and  was  in 
fact  delivered  at  the  house  where  B 
lodged  at  eight  o'clock  on  the  morn- 
ing of  the  day  after  it  was  posted  at 
H.  The  letter  never  came  to  B's 
hands,  being  intercepted  by  the  land- 
lady of  the  house : 

field,  on  these  facts,  that  the  jury 
might  find  that  the  act  of  A  continued 
until  the  letter  was  delivered  at  the 
house  of  B,  and  if  the  letter  had 
reached  B,  that  A  might  properly 
have  been  convicted  of  soliciting  and 
inciting  B  to  murder  her  child,  and, 
the  letter  having  beeu  intercepted^ 


that  A  coald  be  convicted  of  an  ai- 
tpmpt  to  solicit  Knd  incite  B  to  murder 
her  child.    Megina  v.  Banki.         471 

13.  Contempt.  Il  isacontempt  of  court, 
wliil«  a  criminal  cliarge  is  pending,  to 
impugn  tliH  lioneat^  and  impartiality 
of  ilie  judge  by  wiiom  it  is  to  l>6  tried, 
or  to  attempt  to  obstruct  tlie  courau 
ofjiiBtice  by  eicitinj;  iiublic  pngudice 

14.  But  It  ii  uot  a  contempt  merely  to 
nolicit  BubecriptionB  for  the  deftmse  of 
a  defendant  on  a  criminal  charjie. 
Regina  v.  Skipmrth.  458 

\7>.  Contempt.    The  defendant  Iiad  been 
committtid  for  perjury  by  the  judjuj. 
tvlio  triixl  an  ejectment  in  wliicli  he 
was  claimant,  and  in  wliicli  tlie  Issue 
was  tlie  question  of  his  identity  witli 
a  ci^rtBln  liarooet  alleflwd  by  the  do- 
fendanlRlobedead.   The jury.duriuft 
the  defendant's  case,  had  expressed 
tliemselvca  satisfied  that  the  claimant 
was  not  tllB  person  he  swore  he  was. 
and  he  elected  to !«  nonsuited.    The 
grand  jury  at  the  Central  Criminal 
Court  found  true  bills  against  him  fur 
perjury  and  forgery;  tlie  prosecution 
removed  the  indictments  by  tertiorari 
iolo  thlBCourt ;  and  it  had  bnaa  fixed, 
u|xin  application  of  tlie  attorney-gene- 
ml,  that  Che  trial  should  take  place  at 
bar  next  Easter  terra.    The  defendant 
and  his  friends,  amonKSt  whom  were 
two  members  of  parliament  and  one 
barrister-at  law,  biid  held  public  meet- 
ings  fur  the    purpose  of   obtaininjj 
money  for  the  dclonse  at  tlie  forth- 
coming trial,  and  remarks  had  been 
made  by  the  defendant  and  the  three 
friends  mentioned,  imputing  peijury 
and  conspiracy  to  the  witnesses  for 
tlie  defense  at  the  trial  of  the  eject- 
ment, and  prejudice  and  partiality  to 
■'— ' — '  jhlefjusticeof  this  court,  who, 
1.  had  proved  himself  unSt 
le  at  the  trial  of  the  Indict. 
They  also  asserted  the  inno- 
the  defendant,  and  the  in- 
r  his  treatment, 
that  the  trial  of  these  indict- 
as  a  proceeding  of  the  court 
iding;  that,  although  the  re- 
t  the  meetings  might  be  the 
>f  a  criminai  inforniBtinn,  yet 
les  who  made   tbem   might 
irosecuted  summarily  for  con- 
'  court ;   that  these  remarks 


also  by  attacks  on 
selves  to  influence  the  public  mind 
and  prejudice  the  jut?  ;  that  they  nn- 
warrantably  interferni  with  the  even 
and  ordinary  coarse  of  justice  ;  tliat 
it  was  no  excuse  that  the  motive  or 
purpose  for  which  the  meetings  were 
held  was  justifiable,  nor  that  the  at- 
tempt to  interfere  with  the  course  of 
justice  was  ineffectual ;  that  the  pro- 
ceedings were  a  gross  contempt  of 
court;  and  that  it  was  the  duty  of 
the  court  to  put  a  atop  to  them. 

10.  Tlie  merabcra  of  parliament  who 
made  these  remarks,  when  summoned 
to  answer  for  contempt,  apologized 
and  submitted  themselves  to  the  court. 
They  were,  therefore,  only  fined  lOW. 
each  ;  but  it  was  held  tbat  the  cunrt 
would  nut  allow  the  privilege  of  tli« 
house  of  commons  to  prevent  punish- 
ment by  imprisonment  of  its  members 
for  a  contempt  in  the  adml  nisi  ration 
of  justice,  if  the  occasion  required  ii. 
liegina  v.  Ontlouj.  Hi 

17.  EmbezzUment.  The  prisoner  was 
engaged  by  the  prosecutors  to  solicit 
orders  for  them,  and  was  to  be  paid  by 
commission  on  the  Bums  received 
through  his  means.  Ue  had  no 
authority  to  receive  money ;  but  if 
any  was  paid  to  him,  he  was  forili- 
wiib  to  hand  it  over  to  his  eniployern. 
He  was  at  liberty  to  apply  for  ordi-ra 
whenever  he  thought  most  con- 
venient, but  was  not  to  employ  him- 
self for  any  other  persons  than  the 
prosecutors.  Contiary  to  bis  duty  he 
applied  for  payment  of  a  certain  sum ; 
having  received  it,  he  applied  it  to  his 
own  use,  and  denied,  when  asked,  that 
it  bad  been  paid  to  him ; 

Held,  on  the  above  facts,  that  the 
prisoner  was  not  a  "  clerk  or  servant " 
within  the  meaning  of  24  jc  2d  Vict, 
c.  86,  a.  08.    JUgiiia  y.  Negut.       403 

18.  Einbazlement.  Tiie  prisoner  was 
captain  of  a  barge,  and  in  the  exclu- 

remunerated  with  halt  tlie  earnings 
of  the  vessel,  and  had  no  authority  lo 
take  any  other  cargoes  but  those  ap- 
pointed tor  him.  It  was  bis  duty  to 
account  to  his  master  for  the  pro- 
ceeds of  each  voyage.  On  one  ocra- 
sion,  although  ordered  to  bring  the 
barge  back  empty  from  a  certain  place, 
ana  forbidden  to  take  a  particular 
cargo,  he,  neverthelesB,  loaded  such 
cargo  in  the  barge,  returned  there- 
with, and  received  the  freight.     Uo 
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<IId  not  pmfesB  to  cuny  the  cargo  or 
receive  the  freight  for  his  master, 
and  the  person  payinfi^  the  money  did 
not  know  for  whom  he  paid  it.  The 
prisoner  declared  that  the  barge  came 
back  empty,  and  never  accounted  for 
the  freight : 

Hdd,  that  he  was  not  guilty  of  em- 
1>ezz1ement.  as  the  money  was  not 
received  or  taken  into  possession  by 
him  **  for,  or  in  tlie  name  of,  or  on 
the  account  of  his  master  or  em- 
plover."  within  24  &  25  Vict.  c.  96,  s. 
08. '  Eeffifia  v.  Cullum,  307, 402,  naU. 

19.  Escape.  W  was  given  into  custody 
without  a  warrant  on  a  charge  of 
felony.  He  was  conveyed  before  a 
magistrate,  who  remanded  him  in 
cnscody  without  any  evidence  on 
oath.  W  was  removed  to  a  lock-up 
from  which  he  escaped.  The  charge 
of  felony  made  against  him  was  dis- 
missed by  the  magistrates. 

Held,  (per  Martin,  B.),  that  the  dis- 
missal oy  the  magistrates  was  not 
equivalent  to  an  acquittal  by  a  jury, 
that  the  defendant  was  legally  in 
custody,  although  no  evidence  was 
taken  upon  oaUi  to  justify  his  re- 
mand, and  that  these  facts  were  no 
defense  to  the  Indictment  for  break- 
ing prison.    Regina  v.  Waters,      469 

20.  Evidence.  Where  a  prisoner  was 
charged  with  the  murderof  her  child 
by  poison,  and  the  defense  was  tliat 
Its  death  resulted  from  an  accidental 
taking  of  such  poison,  evidence  to 
prove  that  two  otuer  children  of  hers 
and  a  lodger  in  her  house  had  died 
previous  to  the  present  charge  from 
the  same  poison  was  held  to  be  admis- 
sible.   Megina  v.  Cotton^  479 

21.  False  Pretenses.  The  prisoner  was 
indicted,  under  24  &  25  Vict.  c.  96,  s. 
95,  for  unlawfully  receiving  goods 
knowing  them  to  have  been  obtained 
by  false  pretenses.  The  indictment 
did  not  set  out  the  false  pretenses. 
At  the  trial,  at  the  close  of  the  case 
for  the  prosecution,  it  was  objected, 
on  behalf  of  the  prisoner,  that  the 
indictment  was  bad,  because  it  did 
not  set  out  the  false  pretenses.  The 
prisoner  was  convicted : 

Hdd,  that  the  objection  must  be 
taken  to  have  been  made  after 
verdict  in  arrest  of  judgment ;  and 
that  after  verdict  the  indictment 
was  good,    Begina  v.  Goldsmith.  437 

22.  False  Record.     Upon   an    indict- 

5  Eno.  Rep.1  116 


tnent  under  24  &  25  Vict.  c.  98,  s.  87, 
for  making  a  false  entry  in  a  mar- 
riage register,  it  is  not  necessai^  that 
the  entry  should  be  made  with  intent 
to  defraud,  and  it  is  no  defense  that 
the  marriage  solemnized  was  null  and 
void,  being  bigamous.  If  a  person 
knowing  his  name  to  be  A  signs 
another  name  without  authority,  he 
is  guilty,  and  it  is  immaterial  that  he 
is  a  third  witness,  the  Marriage  Act 
only  requiring  two.  Begina  v.  Asplin. 

470 

23.  Forgery.  By  24  k  25  Vict.  c.  98,  s. 
20,  it  is  felony  to  forge  "  any  deed,  or 
any  bond  or  writing  obligatory  ;  " 

Held^  that  a  letter  of  orders  under 
the  seal  of  a  bishop  is  not  a  deed 
within  that  section.  Begina  v.  Morton. 

393 

24.  Homicide  while  resisting  officer.  If 
a  prisoner,  having  been  lawfully  a|)- 
prehended  by  a  police-constable  on  a 
criminal  charge,  uses  violence  to  the 
constable,  or  to  any  one  lawfully  aid- 
ing or  assisting  him,  which  causes 
death,  and  does  so  with  intent  to  in- 
flict grievous  bodily  injury,  he  is 
guilty  of  murder:  And  so,  if  he  does 
so  only  with  intent  to  escape.  But  if, 
in  the  course  of  the  struggle,  he  ac- 
cidently  causes  an  injury,  it  would  be 
manslaughter.  Begina  v.  Porter.  497 

25.  Knowledge.  By  the  Animals  Order, 
1871,  made  by  the  Privy  Council 
under  the  75th  section  of  the  Conta- 
gious Disease  (animals)  Act,  1869, 
it  is  provided  that  every  person  hav- 
ing in  his  possession  or  under  his 
charge  an  animal  affected  with  a  con- 
tagious or  infectious  disease  shall, 
*'  with  all  practicable  speed,  give  no- 
tice to  a  police  constable  of  the  fact 
of  the  animal  being  so  affected." 

Held,  that  in  oMer  to  convict  the 
person  in  possession  or  charge  of  a 
diseased  animal  of  an  offense  against 
the  order,  it  must  be  proved  tliat  he 
was  aware  of  the  fact  that  the  animal 
was  diseased.    Nichols  v.  HaU.      800 

26.  Larceny.  The  prisoner  was  a  de. 
positor  in  a  Post  Office  Savings  Bank, 
in  which  \\s.  stood  to  his  credit.  He 
gave  notice  in  the  ordinary  form  to 
withdraw  IO9.,  stating  in  his  notice  the 
number  of  his  depositor's  book  and 
the  amount  to  be  withdrawn.  A  war- 
rant for  10«.  was  duly  issued  to  the 
prisoner,  and  a  letter  of  advice  was 
duly  sent  to  the  post  office  at  N.,  to 
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pi^  the  prisoner  IQf .  He  went  to  that 
office,  and  handed  hisdepoeitor'B  book 
and  the  warrant  to  the  clerk.  But 
the  clerk,  instead  of  referring^  to  the 
proper  letter  of  advice  for  10«.,  re- 
ferred by  mistake  to  another  letter  of 
advice  for  8^.  16«.  lOd,,  and  plaoad  the 
latter  amoant  upon  the  counter.  The 
clerk  entered  the  amoant  paid  8^.  1G«. 
lOd.,  in  the  prisoner's  depositor's  book 
and  stamped  it.  The  prisoner  took 
up  the  monej  and  went  away,  havinfi^ 
at  the  moment  of  taking  it  up  an  aiu- 
mvifurandi,  and  knowmg  the  money 
to  be  the  money  of  the  postmaster- 
general. 

Held,  bv  Cockbum,  C  J..  Bovill,  C  J., 
Xelly,  C.B.,  Blackburn,  Keating,  Mel- 
lor,  Lush,  Grove,  I>enman,  and  Archi- 
bald, J  J.,  and  Pigott,  B.  (Martin,  Bram- 
well,  and  Cleasby,  B.B..  and  Brett,  J., 
dissenting)  that  prisoner  was  guilty 
of  larceny : 

By  Cockbum,  C.J.,  Blackburn,  Mel- 
lor.  Lush,  Grove,  Denman,  and  Archi- 
bald, J  J.,  on  the  ground  that  even  as- 
suming the  clerk  to  have  the  same 
authority  to  part  with  the  possession 
of  and  property  in  the  monev  which 
the  postmaster-general  would  have 
had,  the  mere  delivery  under  a  mis- 
take, though  with  the  intention  of 
passing  the  property,  did  not  pass  the 
property;  and  the  possession  being 
obtained  animo  furandi^  there  was 
both  a  taking  and  a  stealing  within 
the  definition  of  larceny : 

By  Bovill,  C.J..  Kelly,  C.B.,  and 
Keating,  J.,  on  the  ground  that  the 
clerk  bad  only  a  limited  authority  to 
part  with  the  money  to  the  person 
named  in  the  letter  of  advice,  and 
therefore  no  property  passed  to  the 
])ri8oner,  and  the  possession  was  ob- 
tained animo  furandi : 

By  Pigott,  B..  on  the  g^round  that 
the  mistaken  act  of  the  clerk  in  plac- 
ing the  money  on  the  counter  stopped 
short  of  placing  it  completely  in  the 
prisoner's  possession,  and  that  his  sub^ 
sequently  taking  it  up  was  larceny : 

jleld,  by  Martin,  Bramwell,  and 
Cleasby,  B.B.,  and  Brett,  J.,  that  the 

Srisoner  was  not  guilty  of  larceny. 
>ffina  V.  mddleton,  406 


27.  Legary  to  Felon.  A  married  woman 
Was  convicted  of  felony  and  trans- 
ported to  Australia  for  seven  years, 
where  she  was  lost  sight  of,  and 
nothing  had  been  heard  of  her  since 
1843.  In  1860  a  legacy  to  which  she 
was  entitled  under  a  will  made  in  1837 


became  payable,  and  thehnalMUid  now 
moved  Ux  a  grant  of  adminlsttatioii. 

'Held,  that  the  giant  oooM  noi  be 
made  nntil  a  notiee  had  been  given  to 
the  queen's  proctor.    Goodt  of  SUwen*. 

468 

28.  Libel,  Where  newspaper  aitiden 
charged  the  relator  with  partialitj 
from  political  motives,  in  the  manner 
in  which  he  discharged  his  dntien  as 
presiding  officer  at  an  election  for 
members  of  a  school  board,  and  men- 
tioned a  specific  instance  where  he  had 
rejected  the  vote  of  a  duly  qualified 
female  voter,  who  was  poUticall  j  op- 
posed to  him,  thou^  the  relator  in 
Lis  affidavit  denied  generally  the  tratk 
of  all  the  charges,  and  also  denied  that 
he  refused  any  voter  on  political  or 
improper  or  illegal  oonsiderationa,  or 
prevented  directly,  or  indirectlj  anj 
voter,  who  was  legally  qualified  to 
vote  and  who  observed  the  prescribed 
regulations,  from  voting,  o^  put  any 
obstacles  in  the  way,  or  did  anything, 
at  any  time,  calculated  improperly  to 
affect  the  election  of  any  psirticular 
candidate. 

20.  The  court  discharged  a  rule  nisi  for 
a  criminal  information  which  had  been 
obtained  against  the  publisher  of  the 
newspaper,  because  the  relator  had 
not  negatived  specifically  the  charge 
made  against  him  as  to  the  rejectioa 
of  the  female  voter's  vote.  Hegina  v. 
Aunger.  486 


80.  Variance,  The  prisoner  was  in- 
dicted, under  24  and  25  Vict.  c.  97,  for 
setting  fire  to  a  stack  of  straw.  It 
was  proved  that  he  set  fire  to  a 
quantity  of  straw  on  a  lory : 

Held,  that  he  could  not  nroperly  be 
convicted.    Begina  ▼  SaickwkL     393 


D. 


DAMAGES. 

1.  An  action  at  law  was  bv  oonaent  of 
the  parties  referred,  and  the  arbitrator 
awarded  and  ordered  that  the  defend- 
ant in  the  action  should  pay  to  the 
plaintiff  in  the  action  an  annnity  of 
£1200  a  year  for  life,  and  that.  *'in 
Older  to  secure  the  annuity,"  the  da* 
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fendant  should,  witlLin  two  months, 
parchase  and  convey  to  trustees,  on 
beh&lf  of  the  plaintiff,  a  government 
annuity  of  £1^  a  year,  and  that  if 
for  any  reason  the  annuity  should  not 
liave  been  legally  secured  before  the 
last  day  of  me  second  month  from 
the  date  of  the  award,  then,  in  addi- 
tion to  the  annuity,  a  further  sum  of 
£100  should  become  due  and  payable 
by  the  defendant  to  the  plaintiff  on 
the  last  day  of  the  second  month,  and 
a  like  sum  of  £100  on  the  last  day  of 
each  successive  month,  until  sucli 
annuity  should  be  legally  secured ; 
and  the  award  added :  **  these  monthly 
payments  are  to  be  considered  as  addi- 
tional  to  the  payments  due  in  respect 
of  the  annuity,  and  as  a  penalty  for 
delay  in  the  legal  settlement  of  the 
same." 

No  annuity,  as  directed  by  the 
award,  having  even  been  purchased ; 
the  plaintiff  having  been  adjudicated 
a  bankrupt;  the  defendant  having 
died ;  and  the  £1200  a  year  and  £100 
a  month  having  been  regularly  paid 
to  the  plaintiff  and  her  assignees  up 
to  the  defendant's  death,  but  not  since; 
upon  claim  by  the  assignees  to  prove 
against  the  defendant's  estate  for  the 
payments  due  in  respect  of  the  an- 
nuity, and  of  the  monthly  payments 
accrued  due  since  his  death : 

Held,  that  the  £100  a  month,  though 
called  a  penalty,  was  not  to  be  re- 
garded strictly  as  such  ;  and  that  the 
assignees  were  entitled  to  prove  for 
tlie  arrears  both  of  the  annuity  and 
the  £100  a  month.  Parfttt  v.  Chambre. 

701 


2.  Where  coal  has  been  wrongfully 
taken  by  working  into  the  mine  of  an 
adjoining  owner,  the  trespasser  (in  the 
absence  of  any  suggestion  of  fraud), 
will  be  treated  as  the  purchaser  at  the 
pit's  moutli,  and  must  pay  the  market 
value  of  the  coal  at  the  pit's  mouth, 
less  the  actual  disbursements  (not  in- 
cluding any  profit  or  trade  allow- 
ances) for  severing  and  bringing  it  to 
bank,  so  as  to  place  the  owner  in  the 
same  position  as  if  he  had  himself 
severed  and  raised  the  coal.  Matter 
9f  United,  etc.,  Collieries  Co.  707 


8es  Auctioneer,  238. 

COMFBNSATION,  256, 277,  note,  887, 

892,  note. 
PrbSUIIPTIow,  23'8. 288,  note. 


DEED. 

See  Criminal  Law,  803. 


DEFENDANT. 

1.  May  obtain  a  ne  exeat  against  a  co- 
defendant.    Sobey  V.  Sobe^f,  805 


DEMURRER. 

1.  Whether  a  bond  fide  purchaser  can 
raise  the  question  by  demurrer  or 
must  plead  the  facts  ?    Vane  v.  Vane. 

607 
Ses  EquTTT,  596. 

Frauds,  Statute  of,  581. 


DENUL. 
See  Alteration,  861. 


DIRECTORS. 

1.  The  38th  section  of  the  Companies 
Act,  1867  (80  &  31  Vict.  c.  131),  which 
provides  for  the  disclosure  in  the  pro- 
spectus of  a  company  of  certain  parti- 
culars with  reurard  to  the  class  of 
contracts  spedned  in  the  section,  is 
applicable  only  for  the  protection  of 
shareholders  in  the  company,  and 
creates  no  statutory  duty  towards 
bondholders  of  the  company  or  others 
for  breach  of  which  an  action  on  the 
statute  will  lie : 

2.  Quoere,  as  to  the  nature  of  the  con- 
tracts to  which  the  provision  is  appli- 
cable. 

3.  SerMe,  per  Honyman,  J.,  that  the 
section  creates  no  statutory  cause  of 
action,  but  merely  amounts  to  a  dec 
laration  that,  as  between  shareholders 
and  those  issuing  the  prospectus,  the 
latter  shall  be  deemed  to  have  acted 
fraudulently.    Cornell  v.  Say,       804 

4.  The  pliuntiff  having  lost  his  goods  at 
a  hotel,  of  which  a  company  were  pro-  ^ 
prietors,  sought  to  recover  their  value  * 
m  an  action  against  the  paid  manager 
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in  whose  name  the  justlcesMicense' 
had  been  granted : 

HM,  that  the  company  were  the 
real  "innkeepers;"  and,  therefore, 
that  the  action  was  not  maintainable. 
Dixon  V.  Birch,  330 

See  Stockholders,  1, 658. 


DISAFFIRMANCE. 

Bee  Bankruptcy,  323 

Frauds,  Statute  of,  581. 
Insurance,  Marine,  382. 


DISCOVERY. 

1.  A  plaintiff  will  not  be  compelled  to 
produce  muniments  of  title  which  he 
swears  do  not,  to  the  best  of  his  know- 
ledj^,  information,  and  belief,  contain 
anything  impeaching;  his  case,  or  sup- 
porting or  material  to  the  case  of  the 
defendant. 

2.  A  plaintiff  will  not  be  compelled  to 
prtxlttce  confidential  correspondence 
between  himself  or  his  predecessors  in 
title  and  their  respective  solicitors 
MHth  respect  to  questions  connected 
with  nuitters  in  dispute  in  the  suit, 
although  made  before  aii^  liti^tion 
was  in  contemplation.  Minet  ▼.  Mor- 
gan. 590 

3.  Bill  by  a  reversioner  against  over- 
holding  tenants  under  expired  under- 
leases, alleging  that,  the  defendants 
were  wrongfully  in  possession  of  cer- 
tain parcels  comprised  in  the  original 
lease,  and  had  in  their  possession 
divers  documents  which  would  show 
tliat  the  said  parcels  were  comprised 
in  the  said  lease  and  the  underleases, 
but  refused  to  produce  them,  and  were 
colluding  together  to  defeat  the  plaint- 
iff. The  defendants  demurred  gene- 
rally and  for  multifariousness,  but  the 
court  overruled  the  demurrers. 

4.  Identity  U  as  much  matter  of  title  as 
devolution.    Brown  v,  Walee,       771 

See  Attornst,  836, 838,  note. 
Patent,  760. 


DIVORCE. 
See  AiiDCONT. 


DOMICIL. 

t.  By  a  marriage  seittement  executed 
in  England,  the  husband  assigned  to 
trustees  (all  domiciled  and  resident  in 
England)  an  English  policy  of  assu- 
rance, effected  on  his  own  life  for 
£2,000,  payable  at  the  expiration  of 
six  months  after  his  death,  and  a  sam 
of  £i,047  Ss,  ^,  consols,  and  cove- 
nanted, to  pay  to  the  trustees  within 
three  years  a  sum  of  £1,000 ;  and  it 
was  declared  that  the  policy  moneys 
and  the  £1,000  should  be  held  upon 
trusts  for  investment  and  payment  of 
the  income  to  the  wife  for  life,  aod 
then  to  the  husband  for  lifSs,  and 
then  for  division  among  the  children 
of  the  marriage.  The  husband  died 
within  three  years,  having  been  at  the 
time  of  his  marriage,  and  thenceforth, 
up  to  the  time  of  his  death,  domiciled 
in  New  South  Wales.  The  wife  sur- 
vived only  three  months,  and  left  one 
child,  the  plaintiff,  who  was  also  domi- 
ciled abroad .  At  the  time  of  the  wi  fe's 
death  neither  the  policy  moneys  nor 
the  £1,000  covenanted  to  be  paid  to 
the  trustees  of  the  settlement  had  been 
paid  to  them : 

Held,  on  the  authority  of  AUomey- 
General  v.  Camj^teU  that  snocession 
duty  was  payable  by  the  plaintiff  on 
the  funds  to  which  he  became  entitled 
under  the  settlement. 

2.  By  his  will,  the  husband  appointed 
trustees  and  executors  in  New  Sontli 
Wales  to  collect  his  residuary  estate 
(which  was  all  locally  situate  in  that 
country),  and  transmit'  the  same  to 
trustees  and  executors  in  England, 
who  were  to  invest  the  funds  so  trans- 
mitted in  government  funds  or  real 
securities,  and  pay  the  income  to  his 
wife  for  her  life,  and  After  her  deatii 
to  divide  the  samd  among  the  children. 
At  the  time  of  the  wife's  death,  no  part 
of  the  residuary  estate  had  reached 
the  hands  of  the  English  trustees,  but 
large  remittances  were  afterwards 
made  to  them : 

Held,  that  no  sacoesdon  duty  was 
payable  by  the  plaintiff  on  the  funds 
to  which  he  became  entitled  noder  the 
will.    LffoUv.LyaU.  073 

See  BANKBVncT,  893. 
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B. 

ELECTION. 

See  Bakkbuftct,  323. 

Frauds,  Statute  of,  681. 
Insurance,  Marine,  3^. 
Will,  897. 


EMBEZZLEMENT. 
See  Criminal  Law,  307, 402, 403,  note. 


EMINENT  DOMAIN. 

See  Compensation,  256, 277,  note,  887, 

892,  note. 


EQUITY. 

1.  In  a  bill  filed  to  restrain  an  action  at 
law  the  statements  were  as  follows : 
In  the  volnntarj  winding  up  of  a  joint 
stock  company  a  sum  of  £500  was 
awarded  to  the  defendant  as  compen- 
sation for  his  loss  of  salary  as  secre- 
tary of  the  company.  The  defendant 
was  at  that  time  indebted  to  the  com- 
pany in  a  larger  sum  than  £500,  and 
the  plaintiff,  who  was  the  liquidator 
of  tlie  company,  accordingly  wrote  to 
the  defendant  informing  him  of  the 
award,  and  asking  him  to  pay  the 
balance  due  from  him  after  setting  off 
the  £500  so  awarded.  The  defendant 
brought  an  action  against  the  plaintiff, 
seeking  to  make  him  personally  liable 
for  the  sum  of  £500,  as  money  had  and 
received  to  the  defendant's  use.  The 
bill  prayed  a  declaration  that  the  de- 
fendant was  npt  entitled  to  the  pay- 
ment of  the  £500  without  settling  the 
debt  due  from  him  to  the  company, 
and  that  the  action  might  be  re- 
strained. The  defendant  demurred 
for  want  of  equity : 

Held  (reversing  the  decision  of 
MaUns,  V.O.),  that  as  the  bill  dis- 
closed  a  good  defense  at  law  to  the 
defendant's  action  there  was  no 
ground  ibr  velief  in  equity  and  the 
demurrer  was  allowed.  Kemp  vs. 
Tu(iker.  697 

See  Limitations,  Statute  of,  601. 


ESCAPE. 
See  Criminal  Law.  469. 


ESTATES  TAIL. 
See  Will,  793. 


EVIDENCE. 

L  Of  e:cperiment8  made  subsequently 
to  a  fire  is  admissible  in  order  to 
show  the  way  in  which  the  building 
was  set  fire  to.    Megina  v.  HeMUine, 

.,         483 

2.  Where  it  is  a  question  whether  poison 
was  accidentally  or  intentionally  ad- 
ministered the  prosecution  may  show 
that  others  had  previously  died  in 
same  house  from  the  same  poison. 
jRegina  v.  Cotton,  479 

;  See  Criminal  Law,  159, 167,  note, 
\yiLL,  518. 


EXCEPTION. 
See  Mines,  125, 311. 


EXECUTORS    AND   ADMINISTRA- 

TOHS. 

1.  Proceedings  in  Chancery  having 
been  taken  by  persons  having  claims 
upon  the  estateof  an  intestate, against 
his  widow,  who  was  alleged  to  have 
possessed  herself  of  part  of  the  estate, 
but  who  had*  not  taken  out  adminis- 
tration, the  Court  of  Chancery  ap 
pointed  a  receiver,  with  authority  to 
collect,  get  in,  and  receive  the  estate, 
and  to  apply  to  the  Court  of  Probate 
for  administration.  The  widow,  and 
all  the  next  of  kin  and  persons  en- 
titled in  distribution  having  been 
cited,  upon  their  non-appearance  to 
tbe  citation,  the  court  made  a  general 
grant  of  administration  to  the  re- 
ceiver.   In  re  Qoode  of  Mayer,      533 

2.  The  Court  of  Probate  cannot  pass 
over  an  executor  by  reason  of  his  bad 
character  only  ;  he  must  also  be  resi- 
dent out  of  the  United  Kingdom  at 
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the  tiuie  ci  tbe  deatli  of  the  deoeaaed, 
in  which  case  it  may  make  a  gnnt  of 
adminiBtiation,  under  20  &  21  Vict.  c. 
77,  8.  73,  to  some  other  person  with 
such  limitations  as  it  may  think  fit^ 
In  re  goods  of  Samson.  54q 

3  Tlie  court  will  not,  at  any  rate  with- 
out notice,  pass  over  the  widow,  who 
has  been  legally  separated  from  her 
husband  by  reason  of  her  cruelty,  in 
irranting  administration  to  his  estate. 
In  re  gwtd*  of  IlUer.  548 

4.  To  a  bill  alleging  that  the  defendant 
is  executor  of  a  testator,  and  had,  be- 
fore probate,  possessed  himself  of  part 
of  the  personal  estate,  and  praying  for 
general  administration,  a  plea  that  the 
defendant  is  not  executor  is  a  complete 
answer.    Cary  v.  UUU,  ,  737 

• 

5.  A  testator  having  directed  his  execu- 
tors, at  their  discretion,  either  to  wind 
up  or  to  continue  his  business  (that  of 
a  clothier),  with  power  to  apply  the 
capital  employed  in  the  business  in 
carrying  it  on.  and  to  employ  in  such 
business  any  money,  part  of  his  gene- 
ral estate,  the  executors  elected  to 
continue  the  business,  but  did  not,  as 
they  said  (and  the  contrary  was  not 
proved),  employ  more  of  the  assets  in 
carrying  on  the  business  than  were  so 
employed  at  the  testator's  death. 

Upon  bill  by  a  person  alleging  him- 
self to  be  a  creditor  of  the  business 
since  the  death,  on  behalf  of  himself 
and  all  the  other  creditors  of  the  tes- 
tator, seeking  administration  of  the 
testator's  estate  which  had  been 
employed  in  the  business,  there  being 
no  suggestion  of  insolvency  : 

HMf  that  the  remedy  of  the 
plaintiff  was  not  an  administration 
decree  in  this  court,  but  an  action  at 
law.    Owen  v.  i>elamere,  765 

to.  By  the  statute  82  &  33  Vict.  c.  46,  the 
distinction  between  specialty  and 
simple  contract  debts  in  the  adminis- 
tration of  assets  of  deceased  persons 
is  abolished,  but  a  creditor  who  first 
takes  legal  proceedings  against  the 
legal  personal  representative,  and  ob- 
tains judgment,  is,  though  it  be  not 
registered,  entitled  to  be  paid  his  debt 
in  full  in  priority  over  all  other  ere 
ditors.     WiUiatM  v.  WUliams.       844 

See  Costs,  685. 
Trustees,  808 


F. 


FALSE  PfiETENSES. 
8u  Crdcikal  Law,  437. 


FALSE  RECORD. 
See  Criminal  Law,  470. 


FELON. 

L  To  whom  legacy  to  goes,  and  how 
administration  is  obtained.  Matter 
of  Stevens.  468 


FENCE. 
See  PREscRiFTioir,  228, 233,  note. 


FICTITIOUS  CASK 
See  Jurisdiction,  780«  735,  note. 


FILING. 
See  Fixtures,  241, 246,  note. 


FIXTURES. 

1.  H,  a  lessee  for  years,  demised  by  in- 
denture of  mortgage  to  the  plaintiA 
certain  buildings  uaed  as  an  iron  fac- 
tory for  the  residue  of  the  term,  ex- 
cept the  last  two  days,  and  by  the 
same  indenture  he  also  assigned  to  the 

Slain  tiffs  all  the  machinery,  plant, 
xtures,  implements,  utensils,  and  ef- 
fects, then  or  thereafter  to  be  fixed  to 
or  used  in  or  about  the  buildings, 
subject  to  redemption  on  payment 
of  the  mortgage  money  and  interest : 
Held,  that  the  indenture,  being  an 
assignment  of  fixtures,  was  an  assign^ 
ment  of  personal  chattels  within  tiie 
Bills  of  Sale  Act,  and  required  regis- 
tratiou.    liawtry  v.  J?t£Uiii.  241, 246 
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FOREIGN  COURTS. 

8e€  BAincRUFTCT,  892. 
Lex  Loci,  7^. 


FOREIGN  WILL. 
8e€  Lsz  Loci. 

FORGERY. 
See  Criminal  Law,  398, 470. 

FORMER  SUIT. 

1.  Where  an  action  is  bronglit  against 
A  to  recover  unliquidat^  damages 
for  which  he  has  become  liiole 
tlirough  the  defitalt  of  B,  notice  being 
given  to  B  (who  declines  to  intervene), 
A  is  joatified  in  defending  the  action, 
and  is  not  bound  to  let  judgment  go 
by  default,  or  to  pay  money  into 
court. 

The  proper  questions  for-the  jury 
in  such  a  case  are,  whether  it  was 
a  reasonable  thing  to  defend  the 
action,  and  whether  the  defense  was 
conducted  in  a  reasonable  manner. 
Mari^e-Blanehy.  Wiis(m,2m,299,note 

iSSM  Lex  Loci,  503. 

FRAUD. 

1.  If  the  relief  sought  by  the  bill  is 
baaed  on  fraud,  the  failure  to  prove 
it  is  fatal :  but  if  by  striaing  out  of 
the  bill  the  charge  of  fraud  there  is 
sufficient  equity  stated  and  proved, 
and  the  charge  of  fraud  is  only  subsi- 
diary, it  is  a  matter  only  affecting 
costs.  London  Chartered  Bank  of 
Atutralia  v.  Lampriire.  137 

2.  The  plaintiff •  sued  W  &  G  jointly, 
for  a  false  representation  with  respect 
to  the  solvency  of  R.  The  defendant 
W ,  was  sued  as  the  public  officer  of  a 
banking  company,  formed  under  7 
Heo.  4,  c  46,  and  the  defendant,  G,  was 
the  manager  at  one  of  their  branches. 
The  plaintiff  was  a  customer  of  the 
H  bank,  and  requested  the  manager 
of  that  bank  to  inquire  for  him  as  to 
R's  credit.  The  manager  wrote  a 
letter  addressed  to  "  the  manager"  of 
the  defendants'  banking  company,  re- 
questing information  whether  R  was 
responsible  to  the  extent  of  50,000/. 


The  defendant,  G,  wrote  a  letter* 
which  he  signed  as  manager,  giving 
a  favorable  reply  as  to  R's  responsi- 
bility. The  plaintiff,  in  consequence 
of  this  letter,  supplied  R  with  goods, 
for  which  he  never  was  paid  in  con- 
sequence of  R's  insolvency.  The 
statement  made  by  Q  was  false  to  hid 
knowledge.  The  defendants*  bank- 
ing company  had  no  knowledge, 
otherwise  than  through  G,  that  such 
a  letter  had  been  written,  and  gave 
him  no  express  authority  to  write  the 
letter,  but  the  writing  of  such  a  letter 
was  an  act  done  within  the  scope  of 
the  general  authority  conferred  on  G 
as  manager : 

Held,  first,  that  the  sl^ature  of  G 
as  manager  was  the  signature  not 
merely  of  an  agent,  but  of  the  de- 
fendants' banking,  company  itself, 
and  therefore  the  signature  of  the 
party  to  be  charged  within  s.  6  of  9 
Geo.  4,  c.  14,  s.  6,  so  as  to  make  the 
banking  company  liable  for  his  false 
representation. 

3.  Secondly,  that  the  letters  showed  that 
the  communications  were  between  the 
two  banks;  and  the  representation 
was  not  merely  the  representation  of 
G  personally,  but  of  the  defendants' 
banking  company. 

4.  Thirdly,  that  inasmuch  as  it  is  usual 
for  the  customers  of  a  bank  to  make 
inquiries  like  that  made  by  the  plaint- 
iff, it  must  be  taken  to  have  been 
within  the  contemplation  of  the  de- 
fendants that  the  inqyiry  as  to  R's 
solvency  might  have  been  made  on 
behalf  of  a  customer  of  the  S  bank, 
and  that  the  representation  might  be 
communicated  to  him ;  and  that  the 
representation  might  be  communi- 
cated to  him;  and  that  the  banking 
company  and  Q  were  liable  to  the 

Elaintiff,  he  being  the  customer  who 
ad  made  the  inquiry. 

5.  Fourthly,  that,  on  the  authority  of 
Barwtck  v.  English  Joint  Stock  Bank 
(Law  Rep ,  2  Ex.,  259),  the  banking 
company  was  liable  for  the  false  re- 
presentation of  its  manager,  made  in 
the  course  of  conducting  the  business 
of  the  bank. 

6.  Lastly,  that,  as  all  persons  directly 
concerned  in  the  commission  of  a 
fraud  are  to  be  treated  as  principals, 
the  banking  company  and  G  might  be 
sued  jointly.    Swift  v.  Winterbotham. 
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See  Bankbuftct,  000. 
D1BECTOR8,  S04. 
Inscrance,  Marine,  278, 8d2. 
Limitations,  Statute  of,  607. 


FRAUDULENT  CONVEYANCE. 

1.  A  bill  of  sale  was  executed  on  tlie 
»th  of  January,  1872.  On  the  2dd  of 
January  the  ly^utor  filed  a  petition 
for  liquidation.  On  the  80th  of  Janu- 
ary the  bill  of  sale  was  registered,  and 
on  the  12th  of  February  the  trustee 
under  the  liquidation  took  possession 
of  the  property.  The  bill  of  sale  pro- 
vided tnat  the  grantor  should  continue 
Tn  possession  of  the  property  until  de- 
fault in  payment  upon  demand  of  what 
should  be  due  to  the  grantee.  The 
grrantor  remained  in  possession  of  the 
property  until  the  12th  of  February, 
no  demand  for  payment  or  possession 
hiving  been  made  by  the  grantee. 
On  tliat  day  the  grantee  authorized 
^n  agent  to  take  possession,  but  no 
possession  was  taken  by  him : 

Hdd  (reversing  a  decision  of  the 
County  Court  judge  at  Manchester), 
that  the  trustee  was  entitled  to  the 

Eroperty  as  againat  the  bill  of  sale 
older. 

2  Goods  comprised  in  a  bill  of  sale, 
which  entitles  the  holder  to  take  pos- 
session upon  default  In  payment  after 
demand,  remain,  notwithstanding  the 
registration  of  tlie  bill  of  sale,  until 
demand  is  made  in  the  reputed  owner- 
ship of  the  grantor.  Ex  parte  Hard- 
ing, 810 


FRAUDS,  STATUTE  OF. 

1.  The  plaintiffs  agreed  to  purchase  an 
estate  from  the  L  Society,  and  to  pay 
a  deposit  on  the  sifi;ning  of  the  con- 
tract. Before  it  had  been  signed  the 
plaintiffs  verbally  agreed  with  B  to 
make  it  over  to  him  on  certain  terms. 
In  order  to  enable  B  to  deal  with  the 
L  Society,  the  plaintiflb  signed  and 
gave  to  him  a  memorandum,  making 
over  the  contract  to  him  in  considera- 
tion of  his  paving  to  the  L  Society 
the  deposit,  and  engaging  to  pay  a  cer- 
tain sum  to  the  plaintins ;  the  other 
terms  of  the  bargain  between  the 
plaintiffs  and  B,  which  were  in  favor 
of  the  plaintiffx,  being  at  B's  request 
omitted  from  the  memorandum.    On 


the  same  day  tbe  contract  betweeo 
the  plaintiffs  and  the  L  Society  was 
signed,  and  the  part  signed  by  the  L 
S<K;iety  was  given  to  B  who  paid  the 
deposit.  B  afterwards  repudiated 
all  the  stipulations  in  favor  of  the 
plaintiflfs  which  had  not  been  inserted 
in  thb  memorandum.  The  plaintiffs 
then  filed  their  bill  aeainst  B  and  the 
L  Society,  asking  to liave  the  memo- 
randum between  B  and  the  plaintiffs 
cancelled,  and  for  a  conveyance  from 
the  society  on  payment  of  what  was 
due  to  them. 

Held  (affirming  the  decision  of  Ma- 
lins,  V.C.),  that  a  demurrer  by  B  waa 
not  sustainable  on  the  merits,  for  that 
the  memorandum  was  only  ancillary 
to  the  verbal  agreement  between  the 

Slaintiffs  and  B  and  any  use  of  it  by 
i  for   a  purpose  inconsistent  with 
that  agreement  was  fraudulent : 

Held,  further,  that  if  the  plaintiffsi 
could  liave  maintained  a  bill  for  speci- 
fic performance  of  the  parol  agreement 
between  them  and  B,  on  the  ground 
that  it  had  been  in  part  performed,  as 
to  which  qxtare,  they  were  not  bound 
to  do  so ;  but  that,  as  B  had  repudiated 
that  agreement,  they  were  entitled  to 
fall  back  on  their  original  rights  under 
the  agreement  with  the  L.  Society : 


9.  Held,  further  (differing  from  Malins, 
V.C.),  that  the  bill  was  not  demurrable 
for  want  of  an  offer  to  repay  to  B  what 
he  had  paid  to  the  society.  JertiM  ▼. 
Berridge.  6»l 

3ee  Bankruftct. 


2. 


FREXQHT. 

See  Admiralty,  522. 
Carrier,  286. 


a. 


GAS  COMPANY. 


1.  A  municipal  corporation  having, 
under  the  provisions  of  an  act  of  par- 
liament, bought  up  a  gas  company 
which  previously  supplied  gas  to  the 
borougn,  and  which  had  compalsory 
powers  for  the  purpose  witnin  the 
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borough,  oommenced  Bupplving  gM 
to  an  adjoining  township,  in  whieh 
another  gas  company  already  ex- 
isted haying  similar  powers,  within 
the  township.  The  gas  company  of 
tlie  township  having  filed  a  bill 
against  tlie  corporation  to  restrain 
tliem  from  supplying  f^AB  within  the 
townsliip,  and  alleging  as  a  personal 
injury  which  entitled  them  to  main- 
tain their  suit,  that  the  corporation 
iiad  contracted  to  supply  gas  to  a 
particular  manufactory  within  the 
township  which  otherwise  they  must 
have  supplied,,  and  that  they  had 
thereby  been  deprived  of  the  profits 
arising  from  the  supply  of  gas  to  the 
manufactory,  and  that  great  loss 
would  be  sustained  by  them : 

Ildd,  on  demurrer,  that  the  injury 
alleged  was  not  such  as  entitled  the 
plaintiffs  to  maintain  the  suit.  Pud- 
«/»?/  Oas  Company  v.  Corporation  of 
Bradford.  784 


GUARANTY. 

1.  A  guaranty  to  continue  in  force 
until  six  months  after  notice  in  writ- 
ing under  the  hand  of  the  guarantor 
ot  his  intention  to  discontinue  the 
same : 

Held^  to  be  determined  by  notice  of 
the  death  of  the  guarantor.  Hariss  v. 
FavDcett.  860 


GUAHDIAN. 

See  Partnebship,  654. 

Sfbcific  Pbrfokmaxce  850. 


H. 

HEIRS. 
See  Will,  746. 

HOMICIDE. 

1.  While  reristing  an  officer. 

8u  MmtDER. 
5  Enq.  Rep.1 


497 


117 


HUSBAND  AND  WIPE. 

1.  On  a  marriage  in  1862,  the  parties 
having  no  property,  no  settlement  was 
made;  but  the  husband,  at  the'wife's 
request,  gave  up  an  appointment  pro- 
ducing more  than  £300  a  year.  In 
the  same  year  the  wife's  mother  set- 
tled funds  producing  about  £1,000  a 
year  on  the  wife  for  life,  for  her  sepa- 
rate use,  with  remainder  to  the  child- 
ren, giving  the  husband  £200  a  year 
for  life  after  the  death  of  his  wite ;  and 
shortly  afterwards  she  gave  the  wife 
a  further  income  of  above  £700  a  year 
for  her  separate  use.  The  wife  allowed 
the  husband  £100  a  year  till  1805. 
when  they  ceased  to  live  together.  In 
December,  1870,  he  obtained  a  decroe 
for  restitution  of  conjugal  rights,  and 
a  separation  deed  was  thereupon  exe- 
cuted by  which  she  agreed  to  give 
him  an  annuity  of  £300  a  year,  and  to 

.  maintain  their  two  children  while 
with  her,  his  rights  as  to  her  unsettled 
property  not  being  affected.  At  this 
time  the  wife  had  saved  about  £6,000 
out  of  her  separate  income.  It  ap- 
peared that  the  husband  was  not  to 
Dlame  in  the  disputes.  A  sum  of 
£6,000  having  devolved  upon  the  wife 
under  the  intestacy  of  a  relation : 

^i^d  (affirming  the  decree  of  M(i- 
line,  y.C.),  that  the  wife  was  not  enti- 
tled to  any  settlement  out  of  this  sum. 
Giacomeiti  v.  Prodgere,  571 


I. 


ILLEGAL  CONTRACT. 
8u  Adiobaltt,  107, 


ILLEGAL  RESTRAINT  OP  TRADE. 

1.  A  covenant  by  a  clerk  and  traveler 
with  a  firm  of  brewers  that  he  would 
not  during  his  service  or  within  two 
years  afterwards,  either  directly  or 
indirectly,  sell,  procure  orders  for,  or 
recommend,  or  be  in  anywise  con- 
cerned or  engaged  In  the  sale  or  re- 
commendation, either  on  his  own 
account,  or  for  any  other  person,  publio 
company  or  corporation,  of  any  Burton 
ale  or  porter  brewed  at  Burton,  o** 
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ofiered  for  sale  as  sucli,  other  tlian  the 
ale,  beer,  or  porter  brewed  by  the 
plaintiffs : 

Held,  void,  as  unnecessarily  exten- 
sive.   Alsopp  V.  W/ieatcroft.  714 


INDICTMENT. 
See  Criminal  Law,  800,  392,  437. 


ILLEGITIMATE  CHILDREN  AND 
RELATIVES. 

1.  When  not  included  in  legacy.      884. 


INFANT. 

1.  An  infant  cliarged  his  reversionary 
interest  in  a  fund  with  payment  of  a 
sum  lent  to  him  upon  his  promissory 
note,  and  executed  a  statutory  decla- 
ration stating  (untruly)  that  he  was 
then  of  full  age.  After  attaining 
twenty-one  he  mortgaged  his  interest 
in  the  fund  for  an  amount  exceeding 
what  was  ultimately  available  without 
disclosing  the  fact  of  the  prior  charge : 

Held,  that  the  charge  given  by  the 
infant  during  his  infancy  and  incapa- 
city to  contract  was  avoided  by  the 
subsequent  mortgage  executed  by  him 
when  of  tuU  age  and  capable  of  con- 
tracting, to  a  mortgagee  without 
notice.    Inman  y.  Inman.  838 

• 

2.  On  an  application  by  an  infant  for 
maintenance,  the  court  has  jurisdic 
tion,  without  suit,  to  charge  the  ex- 
penses of  his  past  maintenance  and  the 
costs  of  the  application  on  the  corpus 
of  a  freehold  estate  to  which  he  is 
entitled  in  fee.    In  re  Hotoarth.    632, 

035,  note 
See  Pabtition,  843. 

Specific  Performakce,  850. 
Stockholders,  877. 


iNriANlTT. 
See  Benevolent  Society,  246. 


INSOLVENCY. 
See  Bankruptcy. 


INSURANCE,  LIFE. 

1.  A  policy  effected  by  A  on  his  life 
mortgaged  in  1860  without  notice  to 
the  office.  A  became  bankrupt  in 
1862,  and  in  1868  joined  in  a  transfer 
of  the  mortgage  to  B,  who  had  no 
notice  of  the  bankruptcy.  After  the 
death  of  A,  B*s  solicitor  gave  notice 
to  the  office  that  this  and  other  'poli- 
cies were  mortgaged,  and  that  he  acted 
for  the  mortgagees,  not  naming  them. 
Subsequently  notice  of  the  bankruptcy 
was  given  to  the  office : 

HM,  that  this  was  sufficient  to  give 
priority  to  B  over  the  creditors  in  the 
bankruptcy  of  the  assured.  Jiu^elTs 
Trust.  694 


INSURANCE,  MARINE. 

1.  It  is  a  principle  of  insurance  law  that 
no  abandonment  is  necessary  where 
there  is  nothing  which,  on  abandon- 
ment, can  pass  to  or  be  of  value  to 
the  underwriters.  Where,  therefore, 
there  was  a  policy  on  ship,  and  also 
on  charterparty  freight  (that  is  freight 
to  be  earned  by  the  carriage  home- 
ward of  a  cargo  chartered  to  be  put  on 
boar^  at  a  distant  port),  and  the  eliip 

f  was  so  injured  on  the  outward  voy- 
age that  the  shipowner  abandoned  to 
the  underwriter  on  ship,  there  was 
nothing  to  pass  to  the  underwriter  on 
charterparty  freight,  and,  conse- 
quently, there  was  no  necessity  for 
abandonment  to  him. 

2.  The  damage  to  the  ship  from  perils 
of  the  sea  during  the  voyage,  covered 
by  the  policy  on  ship,  being  such  aa 
to  justify  abandonment  to  the  under- 
writer on  ship  before  the  cargo  was 
put  on  board,  the  insured  freight 
could  not  be  earned,  and  there  would 
therefore  be  a  total  loss  on  tiie  policy 
on  freight. 

A  ship  sailed  on  its  outward  voy- 
age to  New  Zealand.  More  than  a 
month  afterwards  the  owners  char- 
tered it  to  M  to  bring  home  a  cargo 
from  Calcutta.  By  this  charterparty, 
after  discharging  at  New  2^ealand,  it 
was  to  sail  to  Calcutta,  and  being 
there  "  tight,  staunch,  and  strong,  and 
everyway  fftted  for  the  voyage,"  the 
charterer  bound  himself  to  put  on 
board  a  specified  cargo  for  England  at 
a  stipulated  freight.  The  owners 
then  effected  a  policy,  in  the  usual 
form,  against  perils  of  the  sea,  &c 
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upon  the  freight  to  be  earned  on  this 
homeward  voyage. 

The  ship  wae  seriously  injured  in 
the  outward  voyage ;  it  was  repaired 
as  well  as  the  master,  with  insufficient 
funds,  and  at  a  place  not  capable  of 
making  full  examioation  and  effect- 
ing complete  repairs,  could  set  it  re- 
paired ;  and  with  the  ship  thus  par- 
tially repaired  he  sailed  from  the 
place  where  the  ship  then  was,  and 
arrived  at  Calcutta,  where  the  full- 
est examination  and  the  completest 
repairs  could  be  had.  He  immeaiately 
tendered  the  ship  to  the  agents  of  the 
charterers  for  the  homeward  cargo. 
They,  on  the  ground  that  the  char- 
terer had  become  bankrupt,  refused 
to  load  a  car^o.  The  master  then  had 
the  ship  fully  examined,  and  it  was 
found  that  the  injnries  on  the  out- 
ward voyage  had  been  such  that  the 
complete  repair  of  the  ship,  to  render 
it  fit  for  the  voyage  home,  would  ex- 
ceed the  value  of  the  ship  when  re- 
paired, and  the  amount  of  freight  to 
be  earned.  The  owners,  on  receiving 
this  intelligence,  abandoned : 

Held,  that  this  was  a  loss  of  freight 
oociiflionod  by  the  perils  of  the  sea : 

8.  Heldf  also,  that  no  notice  of  abandon- 
ment to  the  underwriters  on  freight 
was  necessary  : 

4.  Held,  also,  that,  if  a  notice  of  aban- 
donment to  the  underwriters  on 
freight  had  been  necessary,  the  no- 
tice here  would  not,  under  the  cir- 
cumstances, have  been  too  late. 
Eankin  v.  Potter.  40 

5.  A  proposal  for  insurance  on  freight 
was  made  and  accepted  on  the  11th 
of  March.  On  the  16th  the  ship  was 
lost.  On  the  17th  the  assured,  with 
knowledge  of  the  loss,  but  without 
communicating  it  to  the  insurers,  de- 
manded a  stamped  policy.  The  in- 
surers then  for  tne  first  time  required 
to  be  informed  as  to  the  amount  of 
insurance  upon  the  hull,  and  inserted 
in  the  policy  (which  the  assured  ac- 
cepted) the  following  warranty, — 
"Uull*  warranted  not  insured  for  more 
than  2700^.  after  the  20th  of  March." 

The  vessel  was  in  fact  insured  for 
an  additional  600^.  in  an  insurance 
club,  bv  the  rules  of  which  all  ships 
belonflnng  to  members  were  insured 
from  the  20th  of  March  in  one  vear  to 
the  20th  of  Mardi  in  the  following 
year,  "  and  so  on  from  year  to  year 


unless  ten  days'  notice  to  the  contrary 
be  given,"  and  in  the  absence  of  no- 
tice the  managers  were  to  "renew 
each  policy  on  its  expiration :" 

Ifeld,  that,  notwithstanding  those 
rules,  re^rd  being  had  to  the  stat. 
30  &  81  Vict.  c.  23,  ss.  7-9,  the  club- 
policy  was  not  a  continuing  policy  be- 
yond the  20th  of  March  of  the  current 
year,  and  that,  the  ship  having  been 
lost  before  that  day,  no  new  effective 
policy  could  have  been  made,  and 
consequently  that  the  warranty  was 
complied  with. 

6.  Held,  also  that,  the  risk  having  been 
accepted  by  the  insurers  on  the  11th 
of  March,  the  addition  on  the  17th  of 
a  term  for  their  benefit,  and  not  af- 
fecting the  risk,  did  not  prevent  the 
policy  from  being  one  drawn  up  in 
respect  of  the  risk  accepted  on  the 
11th,  and  therefore,  upon  the  au- 
thority of  Cory  V.  PaUon  (Law  Rep., 
7  Q.  B.,  304),  the  non-oomunication  of 
the  loss  was  not  a  concealment  of  a 
material  fact  so  as  to  avoid  the  policy. 
Liahman  v.  Northern  MarcUime,  etc 

278 

7.  The  plaintiffs  effected  a  policy  of  in- 
surance with  the  defendants  upon  a 
ship  at  and  from  Liverpool  to  the  west 
or  south-west  coast  of  Africa,  "  during 
her  stay  and  trade  there,"  and  back 
to  a  port  of  call  in  the  United  King- 
dom, at  8^.  Ss.  per  cent,  returning  a  per 
centage  varying  with  the  period  of 
the  risk,  the  ship  being  held  covered 
at  13«.  4d.  percent  per  month  if  more 
than  twelve  months  out 

The  ship  proceeded  to  the  African 
coast,  and,  after  being  loaded  for  the 
return  voyage,  remained  at  a  port 
there  for  some  weeks  for  a  purpose  in 
no  way  connected  with  trade.  She 
was  subsequently  lost  on  the  voyage 
home. 

At  the  trial  of  an  action  on  tho 
policy,  the  judge  ruled  that,  as  the 
delay  had  not  been  for  a  trade  pur- 
pose, there  had  been  a  deviation,  and 
directed  a  verdict  for  the  defendants. 
On  the  argument  of  a  bill  of  excep- 
tions tendered  to  this  ruling : 

Held,  a  proper  direction.  Company 
of  African  Merchants  v.  British,  etc. 

840 

8.  The  plaintiff's  insurance  broker 
effected  an  insurance  with  the  defend- 
ants on  the  chartered  freight  of  the 
plaintiff's  ship  Cambria  without  dis- 
closing to  the  defendants  certain  in 
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formation  in  liia  possession,  wliicli  it 
was  material  tliat  they  stiould  know 
(October  lOtb).  In  so  doing  he  acted 
in  ffood  faith,  supposing  from  in- 
quiries that  he  had  made  tliat  the  in- 
formation was  incorrect.  After  initial- 
ing the  slip,  but  before  executing  the 
policy,  the  defendants  (October  13th) 
became  possessed  of  the  information 
which  the  broker  had  not  disclosed  ; 
and  they  afterwards  executed  and  de- 
livered out  the  policy  without  any 
protest  or  any  notice  that  they  would 
treat  it  as  void  (October  14th  or  15th). 
Upon  receiving  news  of  the  loss  of 
the  vessel,  they  gave  notice  to  the 
plaintiff  that  they  did  not  conuder  the 
policy  binding  on  them  (October  20tli). 
On  the  trial  of  the  action  upon  the 
policy,  the  learned  judge  directed  the 
jury  (in  substance)  that  the  defendants 
were  bound  to  make  their  election 
within  a  reasonable  time  after  they 
became  aware  of  the  concealment,  and 
left  it  to  them,  without  expressing  any 
opinion,  whether  the  defendants  had 
elected  to  go  on  with  the  policy.  The 
jury  having  found  that  the  defendants 
did  not  so  elect,  and  a  rule  for  a  new 
trial  on  the  ground  of  misdirection 
having  been  obtained  and  afterwards 
made  absolute  in  the  court  below : 

Meld  (reversing  the  judgment  of  the 
court  below),  that  this  direction  was 
right ;  and  that  there  being  no  elec- 
tion in  fact,  and  no  evidence  that  the 
plaintiff  had  been  prejudiced  by  the* 
defendants  not  electing  earlier  to  dis- 
affirm the  policy,  the  defendants  were 
not  estopp^  from  den3ring  its  validity, 
nor  was  it  material  to  consider  whether 
their  conduct  in  delivering  out  the 
policy  without  a  protest  had  been  such 
as  to  entitle  the  plaintiff  to  consider 
it  as  an  election.  Morrison  v.  Uni- 
versal Ins,  Co,  382 


INTENT. 
Criminal  Law,  300, 470,  479. 


J. 


JOINT  LIABILITY 
See  Fraud,  202. 


JUDGMENT  IN  REM. 
See  Lex  Loci,  502. 


JURISDICTION. 

I.  On  a  special  case  raising  queeiions  of 
legal  limitations  at  the  instance  of  a 
plaintiff  not  in  possession,  the  court 
declined  to  make  any  order  or  to  enter- 
tain any  fictitious  question  as  to  title 
deeds  or  accounts  in  oider  to  found 
jurisdiction.    Frpse  v.  Prffse. 

780,  785,  naU 

See  Admiralttt,  550,  552l 
BOTTOICRT,  546. 
EquiTT,  596. 
Lex  Loci,  508,  724. 
Service,  842. 


INTERNAL  REVENUE. 


L. 

LACHES. 
See  Building,  777. 

LANDLORD  AND  TENANT 
See  Mines,  114. 


LARCENT. 
See  CRUf  ikal  Law,  406. 


LAW. 


See  License,  349. 


See  Equity,  596. 
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LEASE. 


See  Mines,  114. 


LEGACY. 

1.  When  one  to  wife  absolute  althongli.* 
if  anything  left,  directed  to  be  divided 
between  children.  Crazier  v.  Crazier. 

849 

2.  To  each  of  my  four  nieces,  testator 
had  five,  each  entitled  to.  McKechnie 
V.  VaugJuia.  854 

3.  By  a  will  certain  property  was  given 
upon  trust  for  A  during  his  life,  or 
until  he  should  become  bankrupt  or 
insolvent  or  make  a  general  assign- 
ment for  the  benefit  of  his  creditors, 
or  otkerwise  deprive  himself,  or  be 
deprived  by  law,  of  the  beneficial  en- 
joyment thereof,  and  after  the  hap- 

•  pening  of  any  such  event,  over. 

HMt  that  the  gift  over  took  effect 
npon  A  executing  a  composition  deed 
containing  a  recital  that  he  was  un- 
able to  pay  his  debts  in  fall ;  and  that 
A  could  not  afterwards  dispute  the  ac- 
curacy of  the  recital.  Billson  t. 
Croft8,  803 

See  Felon,  468. 
Will,  622,  864. 


LESSEE. 
SeeUvxvs  114. 

LETTER. 
See  Stockholders,  686, 603,  note. 


LEX  LOCL 

1.  If  a  will  of  the  deceased  has  been 
formally  recognized  and  acted  upon 
by  the  court  of  competent  jurisdic- 
tion in  the  country  of  his  domicil  at 
the  time  of  death,  and  remains  un- 
questioned in  that  country,  the  Court 
of  Probate  will  not  allow  the  validity 
of  such  will  to  be  litigated  here. 
Miller  v.  James.  602 

2.  A  testator  domiciled  in  England  died 
possessed  of  personal  estate  and  also 


of  real  estates  in  Scotland.  His  will 
purported  to  deal  with  the  Scotch  real 
estates  but  was  inoperative  to  pass 
them,  and  they  descended  to  the 
.  Scotch  heir.  A  suit  having;  been  in- 
stituted for  the  administration  of  the 
testator's  estate  against  the  executors, 
one  of  whom  was  the  Scotch  heir,  ho 
elected  to  take  the  descended  estates  in 
opposition  to  the  will,  and  gave  up  the 
legacy  which  had  been  bec^ueathed  to 
him  by  the  will : 

Held,  first,  that  the  liability  of  the 
Scotch  real  estates  to  the  payment  of 
debts,  as  between  the  heir  and  the 
pecuniary  legatees,  must  be  deter- 
mined by  the  law  of  Scotland,  and  not 
by  the  law  of  the  country  where  the 
testator's  estate  was  being  adminis- 
tered : 

8.  Secondly,  that  as  the  law  of  Scotland 
threw  the  general  debts  primarily  on 
the  personal  estate,  and  did  not  per- 
mit tliem  to  fall,  directly  or  indirectly, 
on  the  real  estate  until  the  personal 
estate  was  exhausted,  there  could  be 
no  marshalling  in  the  English  Court 
against  the  Scotch  heir  in  favor  of  the 
pecuniary  legatees: 

4.  Thirdly,  that  no  part  of  the  general 
costs  of  the  suit  could  be  thrown  on 
the  Scotch  estates  ;  and  that  the  heir 
was  entitled  to  his  costs  out  of  the 
personal  estnte  except  the  extra  costs 
occasioned  by  his  election. 

Decision  of  the  master  of  the  rolls 
reversed. 

5.  SemUe,  that  if  the  real  estate  had 
been  situate  in  England,  the  costs  of 
the  suit,  which,  under  the  circum- 
stances, would  have  been  confined  to 
the  administration  of  the  personal  es- 
tate, ought  not  to  have  been  thrown 
on  the  rfeal  estate.  Harrison  v.  Har- 
rison, 574 

6.  A,  a  trader  in  London,  being  in  diffi- 
culties, sent  round  a  letter  to  his 
creditors,  asking  for  indulgence; 
thereupon  certain  creditors  in  New 
York  commenced  actions  in  the  New. 
York  Courts  in  respect  of  bills  ac 
cepted,  made  payable,  and  dishonored 
in  London  to  attach  the  debts  due  to 
A  from  various  New  York  firms.  A 
immediately  filed  a  petition  for  liqui- 
dation, a  receiver  was  appointed,  and 
application  made  for  an  injunction  to 
restrain  the  actions  in  the  New  York 
Courts : 


^    ( 
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HM,  that  the  ooart  woald  not  grant 
an  injunction  against  the  foreign  cre- 
ditora  suing  abroad.  Matter  of  Chap- 
man. 724 

See  Wills,  535, 538, 540. 


JJBEL. 

1.  A  court  of  inquiry,  instituted  by  the 
crjinmander-in  chief  of  the  army  un- 
der the  Articles  of  War  to  inquire 
into  a  complaint  made  by  an  officer 
in  tlie  army,  though  not  a  court  of 
record,  nor  a  court  of  law,  nor  coming 
within  the  ordinary  definition  of  a 
court  of  justice,  is  nevertheless  a  court 
duly  and  legally  constituted  and  re- 
cognized in  the  Articles  of  War  and 
the  Mutiny  Acts;  and  statements, 
whether  oral  or  written,  made  by  an 
officer  summoned  to  attend  before 
such  court  to  give  evidence,  are  abso- 
lutely privileged,  even  though  they 
be  made  mala  fide,  and  with  actual 
malice,  and  without  reasonable  and 
probable  cause. 

2.  Such  statements  are  part  of  the 
minutes  of  the  proceedings  of  the 
court,  which,  when  reported  and  de- 
livered to  the  commander-in-chief,  are 
received  and  held  by  him  on  behalf 
of  the  sovereign,  and  on  grounds  of 
public  policy  cannot  be  produced  in 
evidence.     Dawkins  v.  Lord  Rokehy. 

212 
See  Criminal  Law,  486. 


LIElf. 


LICENSE. 

1.  Twelve  ladies,  of  whom  respondent 
was  one,  having  purchased  materials 
and  made  them  up  into  articles  of 
wearing  apparel,  each  in  turn  for  one 
month  carried  these  articles  about  in  a 
basket,  called  a  missionary  basket, 
from  house  to  house  for  sale.  The 
ladies  did  not  find  the  money  to  pur- 
chase the  materials,  but  the  money 
derived  from  the  sales  was  applied 
towards  the  purchase,  and  the  profits 
of  the  sales  were  devoted  to  a  village 
school  and  religious  purposes : 

Held,  that  the  respondent  did  not 
come  within  the  definition  of  a  "  ped- 
lar" in  B.  8  of  the  Pedlar's  Act.  1871, 
and  was  not  liable  under  s.  4  to  a 
penalty  for  acting  as  a  pedlar  without 
a  certificate.    Oreffg  v.  Smith.       249 


See  Admiralty,  550, 552. 
Assignment,  719. 
Cabrier,  286. 
Creditors,  251. 

EXBCDT0R8  and  ADMINUnTKA- 

T0R8,  844. 


LIGHT. 
See  Building.  777. 


LIMITATIONS,  STATUTE  OF. 

1.  The  plaintiff,  by  his  bill,  stated  to  the 
following  effect :  That  an  estate  being 
limited  to  the  plaintiff's  father  toi  life, 
remainder  to  his  first  and  other  sons 
successively  in  tail,  the  father  in  1797 
intermarried  with  a  woman  who  had 
been  his  mistress,  and  had  just  borne 
him  a  son ;  that  after  the  marriaite 
the  parents  agreed  to  pass  off  the  son 
as  legitimate,  and  he  was  always  re- 
cognzed  as  such ;  that  the  plaintiff, 
who  was  bom  ten  years  afterwards, 
was  the  eldest,  but  was  brought  np 
in  the  belief  that  he  was  the  second, 
legitimate  son;  that  when  the  ille- 
gitimate son  came  of  age  he  was  in- 
formed by  the  father  that  he  was  il- 
legitimate, and  with  that  knowledge 
joined  the  father  in  suffering  a  re- 
covery to  bar  the  entail ;  that  on  the 
marriage  of  the  illegitimate  son  in 
1828,  he  and  the  father  made  an  ante- 
nuptial settlement  of  the'  estates, 
which  was  negotiated  by  the  wife's 
father,  as  her  agent,  and  on  her  be- 
half, with  full  knowledge  that  the 
husband  was  illegitimate;  that  the 
father  died  in  1882,  upon  which  the 
illegitimate  son  entered  into  poes«^ 
sion,  and  remained  so  till  his  death  in 
1842.  ever  since  which  time  his  eldest 
son  had  been  in  possession  ;  that  the 
plaintiff  had  never  until  1866  believed 
or  suspected,  or  had  any  reason  to  be- 
lieve or  suspect,  that  his  elder  brother 
was  illegitimate ;  and  the  bill  prayed 
for  a  declaration  that  the  plaintiff  was 
entitled  to  the  estates,  and  that  the 
defendants,  who  claimed  under  the 
settlement  of  1828,  might  be  ordered 
to  give  up  possession  to  liim.  l*b« 
defendants  demurred : 

Held,  that  a  Court  of  Equity  ha^ 
jurisdiction: 
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d.  Held,  that  the  designedly  bringing 
up  the  plaintiff  in  the  belief  that  he 
was  the  second  legitimate  son  was  a 
case  of  concealed  fraud  within  the 
meaning  of  the  Statute  of  Limitations 
(3  &  4  Will.  4,  c.  27,  s,  26).  and  that 
time  did  not  begin  to  run  against  tiie 
plaintiff's  right  to  sue  in  equity  until 
the  time  when  he  might  first,  with 
reasonable  diligence,  have  discoverod 
the  fraud : 

8.  Held,  further,  that  a  purchaser  for 
value  who,  though  not  having  any 
personal  notice  of  the  fraud,  contracts 
through  an  agent  who  knows  of  the 
fraud,  cannot  protect  himself  under 
the  saving  in  sect.  26  as  a  "  bona  fide 
purcliaser  for  value  who  at  the  time 
of  the  purchase  did  not  know  and  liad 
no  reason  to  believe  that  any  such 
fraud  had  been  committed,"  and  that 
therefore  the  persons  claiming  under 
the  settlement  of  1828  could  not  sus- 
tain this  defense : 

4.  Held,  therefore  (affirming  the  deci- 
sion of  Malins,  V.C.),  that  the  demur- 
rers must  be  overruled. 

5.  Whether  a  defense  of  purchase  for 
value  under  sect.  26  can  be  raised  by 
demurrer,  and  whether  it  must  not  bfe 
by  plea  or  answer  supported  by  the 
defendant's  oath,  qtuere.  Vane  v. 
Vane.  607 


LOST  WILL. 
See  Will,  583,  note. 


LUNATIC. 

1.  The  plaintiff  and  his  sister  had  given 
a  mortgage  to  M,  a  solicitor,  and  the 
bill  was  filed  against  M  and  the  sister 
to  liave  accounts  taken  of  what  was 
due,  and  for  redemption.  The  sister 
was  alleged  to  be  of  unsound  mind, 
though  not  found  so  by  inquisition. 
The  plaintbOf's  solicitor  did  not  serve 
the  bill  on  the  sister,  but,  by  the 
plaintiff's  instructions,  assumed  to  act 
for  her,  entered  an  appearance  in  her 
name,  and  obtained  at  the  rolls  the 
appointment  of  a  guardian  ad  litem. 
The  appearance  and  the  appointment 
of  a  guardian  were  discharged  by 
Wickens,  V.  C,  on  evidence  that  the 
sister  had  sufficient  capacity  to  autho- 


rize a  solicitor  to  act  for  her,  and  that 
she  had  authorized  M  so  to  act : 

HM,  on  appeal,  that  whether  the 
capacity  of  the  sister  was  proved  or 
not,  the  order  of  the  vipe  chancellor 
was  right,  for  that  the  appearance  and 
the  appointment  of  a  guardian  founded 
on  it  were  irregular.  Camps  v.  Mar- 
$fuUl.  670 

S:^  Speciitic  PERFoni[A:NCB,  850. 


M. 


MAIL. 


1.  When  contract  by,  completed.    686, 

608,  tmU 


MAINTENANCE, 
See  Infant,  632,  635  note. 


MANSLAUGHTER. 
2.  While  resisting  an  officer.  497 


MARRIED  WOMAN. 

1.  The  property  of  a  married  woman, 
settled  by  an  ante-nuptial  settlement 
for  her  separate  use  for  life,  with  re- 
mainder as  she  should  by  deed  or  will 
appoint,  with  remainder  in  failure  of 
appointment  to  her  executors  or  ad- 
ministrators, is  an  absolute  settlement 
for  her  sole  and  separate  use,  without 
restraint  on  anticipation,  and  vests  in 
equity  the  entire  corpus  in  her  for  all 
purposes. 

2.  A,  a  widow  and  the  administratrix 
of  her  deceased  husband  (who  had 
died  intestate),  and  entitled  to  dower 
as  to  his  real  estate,  and  to  a  third  of 
his  personal  estate,  being  -about  to 
contract  a  second  marriage,  executed 
with  her  intended  husband  a  settle- 
ment, whereby  she  settled  the  estate 
she  was  so  possessed  of  and  entitled 
to,  to  her  sole  and  separate  use,  with 
power  of  appointment  by  deed  or  will 
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and  with  hia  consent  gave  a  letter  in- 
structing her  bankers  to  keep  separate 
accounts,  and  to  consider  any  private 
overdraft  by  her  on  her  own  account 
secured  by  the  administrative  deposits 
in  tlieir  liands.  At  this  time  two  sums 
of  £6.000  and  £8,000  were  in  deposit 
on  such  account,  and  subsequently 
various  other  sums  were,  from  time 
to  time,  paid  in  by  her  to  the  same 
account,  and  placed  at  interest  with 
the  bank,  who  allowed  her  to  over- 
draw her  private  Account  on  the 
Btrenffth  of  the  arrangement  so  made. 

By lier  will  she  executed  the  power 
of  appointment  reserved  to  her  by  the 
settlement,  and  having  at  the  time  of 
her  death  overdrawn  her  private 
account  to  a  considerable  amount,  the 
bankers  claimed,  as  against  the  parties 
iiHerested  under  the  will,  to  retain 
the  sums  so  paid  into  their  hands,  on 
account  of  the  administrative  account, 
and  especially  the  sums  of  £6.000  and 
and  £8,000,  so  deposited  with  them, 
in  payment  of  the  sums  due  to  them 
on  account  of  the  overdrafts  made  by 
her  on  her  private  account,  and 
brought  a  suit  in  the  Supreme  Court 
of  the  Colony  of  Victoria  to  enforce 
such  lien,  'fho  Supremo  Court  dis- 
missed the  suit : 

Held  by  the  judicial  committee,  re- 
versing such  decision,  that,  whether 
or  not  the  bankers  had  notice  of  the 
settlement  (which  fact  was  uncertain) 
the  letter  of  instruction  to  them  by 
A,  was  a  valid  execution  of  the  right 
reserved  by  her,  as  regarded  the  two 
sums  of  £6,000  and  £8,000  then  in 
their  hands,  and  in  the  absence  of 
fraud  gave  the  bankers  a  lien  on  those 
sums  for  any  future  overdraft  that 
might  be  made  in  accordance  with  the 
terms  of  such  letter. 

8.  The  dictum  of  Lord  Justice  Turner 
in  the  case  of  JohMon  v.  Gallagher, 
as  to  the  liability  of  the  separate  estate 
of  a  married  woman  for  debts  con- 
tracted with  reference  to  such  estate, 
approved  and  adopted.  The  case  of 
ahaUoek  v.  Shattock  dissented  from. 
London  Chartered  Bank  of  AtistraUa 
V.  LamprUre.  137, 159,n^<<j. 


MARSHALLINQ  ASSETS. 
See  Lex  liOa«  577. 


MINKS. 

1.  When  the  thing  let  turns  oat  to  be 
a  nonentity,  the  lessee  is  not  bound. 

Per  The  Lord  Chancellor:  In 
such  a  case  it  is  perfectly  reasonable 
that  the  lease  should  be  subject  to  re- 
duction. 

Per  Lord  Chelmsford:    Where 
there   is   a  total  destruction  or  ex- 
haustion of  the  subject  matter  of 
a    lease,    the    lessee  is    entitled   to 
abandon  it. 

2.  Per  The  Lord  Chancellor:  The 
lessee  of  a  mine,  although  entitled  to 
rely  on  the  existence  of  the  subject 
matter,  takes  all  risk  of  its  failure, 
either  as  to  quantity  or  value,  unleos 
either  is  expressly  warranted. 

3.  At  common  law,  the  mere  fact  of 
**  unworkability  to  profit "  affordB  no 
ground  for  reducing  or  throwine  up 
a  lease  of  minerals,  which  are  in  tneir 
nature  subject  to  many  vicissitudes. 
There  is  in  such  a  case  no  legal 
warranty  on  which  the  lessee  can 
rely. 

4.  Per  Lord  Cairns  :  What  we  term 
a  mineral  lease  is  really  a  sale  out  an  1 
out  of  a  portion  of  the  land.  DiHa 
therefore  applicable  to  agricultural 
leases  are  not  always  applicable  to 
leases  of  minerals,  d^ovoan  v.  Chrittie, 

I  ^^^ 

5.  A  feu  of  land  was  granted  reservinur 
the  subjacent  minerals,  and  stipulat- 
inj?  that  the  feuar  should  have  no 
claim  against  the  superior  or  hia 
tenants  in  respect  of  any  damage  that 
might  arise  from  the  working  of  tho 
minerals.  Damage  having  arisen,  the 
feuar  obtained  from  the  Court  of  Ses- 
sion an  interdict  prohibiting  the  minc)- 
ral  workings  complained  of ;  but  the 
house  of  lords  revoked  the  interdict  — 
holding  that  the  feuar  had  made  a 
contract  which  bound  him  to  submit 
to  its  consequences. 

Per  The  Lord  Chancellor  :  This 
interdict  imposes  on  the  superior  an 
obligation  which  it  was  the  express 
object  of  tho  contract  to  relieve  him 
from.  The  fact  that  the  contract  was 
improvident  cannot  alter  the  construc- 
tion of  a  special  stipulation. 

Per  Lord  Chelmsford  :  It  is  the 
safest  and  best  mode  of  oonstroction 
to  give  to  words  free  from  ambiguity 
their  plain  and  ordinary  meaning 
Buchanan  v.  Andrew,  139 
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6.  A  oonyeyaneeof  land  in  fee  was  made 
sabject  toa-reservation  tothe  grantors 
of  mines  and  minerals,  and  extensive 
powers  of  occupying  and  using  the 
surface  for  the  purpose  of  working  the 
same.  It  was  provided  thereby  that 
it  should  not  be  lawful  for  the  grantee 
to  do  or  suffer  anything  to  1^  done 
whereby  the  g^ntor  should  be  pre- 
vented, hindered,  or  obstructed  in  the 
exercise  of  the  powers  reserved,  and 
also  that  the  grantors  should  make 
to  the  grantee  annually  reasonable 
compensation  for  damage  or  spoil  of 
ground  to  be  occasioned  by  the  exer- 
cise of  the  reserved  powers.  Previ- 
ously to  the  date  of  the  deed  of 
conveyance  the  premises  were  leased 
to  the  grantee,  subject  to  similar 
reservations  to  those  in  the  convey- 
ance, and  workings  already  existed 
which  had  taken  place  under  such 
reservations. 

Held,  that  no  restriction  was  placed 
by  the  words  of  the  conveyance  on  the 
use  by  the  grantee  of  the  land  for  any 
purpose  to  which  it  was  applicable  so 
long  as  he  did  not  touch  or  interfere 
with  the  minerals,  and  the  compensa- 
tion for  damage  or  spoil  of  ground  oc- 
casioned by  the  exercise  of  the  powers 
reserved  must  be  estimated  with  re- 
ference to  the  value  of  the  land  for 
any  purpose  to  which  an  ordinary 
owner  might  put  it ;  and  that  com- 
pensation was  due  in  respect  of  dam- 
age arising  from  the  use  subsequently 
to  the  conveyance  of  land  included 
therein  that  liad  been  previously  oc- 
cupied and  used  for  mining  purposes, 
but  not  in  respect  of  the  mere  existence 
of  workings  in  being  at  the  time  of 
the  deed,  or  their  subsequent  user 
without  any  fresh  damage.  Mordue 
V  Dean  and  Chapter  of  Durham.  811 


MISTAKE. 

Bee  Reformation  of  Contracts,  834. 
Settlement,  645. 
Specific  Performance,  847. 
Will,  508. 


MONOPOLY. 

8e6  Gas  Company,  784. 
5  Eno.  Rep.1 
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HosraAaE. 

See  Admiralty,  550. 

Fixtures,  241, 246,  note. 


MUNICIPAL  CORPORATION. 
See  Compensation,  887,  892,  note. 


MURDER. 

1.  While  resisting  an  officer. 

See  Criminal  Law,  471. 
Eyidencb,  479. 
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N. 


ne  exeat 

L  Upon  evidence  that  a  defendant,  wlio 
has  been  ordered  by  decree  in  an  ad- 
ministration suit  to  pay  into  court  on 
or  before  a  certain  day  the  balance 
admitted  by  his  answer  to  be  due 
from  him  to  the  estate,  is  about  to 
leave  the  country,  a  writ  of  ne  exeat 
may  be  obtained  against  him  by  his 
co-defendants,  the  executors,  al- 
though the  day  to  which  the  time 
for  payment  was  extended  has  not 
arrived.    Sobey  v.  Sdbey,  805 


negligence. 

1.  In  an  action  against  the  defendants 
for  negligence  it  was  proved  that  the 
plaintiff,  being  a  passenger  on  defend- 
ants' railway,  got  up  from  his  seat 
and  put  his  hand  on  the  bar  which 
pass^  across  th6  window  of  the  car- 
riage, with  the  intention  of  looking 
out  to  see  the  lights  of  the  next  sta- 
tion, and  that  the  pressure  caused  the 
door  to  fly  open,  and  the  pluntlff  fell 
out  and  was  injured.  There  Was  no 
further  evidence  as  to  the  condition 
of  the  door  and  its  fastenings.  The 
iury  having  found  for  the  plaintiff, 
leave  being  reserved  to  enter  a  non- 
suit on  the  ground  that  there  was  no 
evidence  of  the  defendant's  liability : 
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BM,  by  tlie  Queen's  Bench  and 
Exchequer  Chamber,  that  there  was 
evidence,  and  that  the  verdict  ought 
to  stand. 

2.  Qtuere,  how  far  the  question  of  con- 
tributory ne^liprence  is  open  in  such 
cases.  Gee  v.  Metropolitan  Bailtoay 
Co.  169 

8.  The  plaintifT  .desired  to  send  a  cow 
from  D.  to  S,  and  took  her  to  the  sta- 
tion at  D.,  belonging  to  the  G.  N.  Co., 
where  he  book^  her  for  S.  by  the 
defendants'  railway.  He  signed  a  con- 
tract, under  which  it  was  agreed  be- 
tween him  and  tlie  G.  N.  Co.  that  they 
should  not  be  responsible  for  any  loss 
or  injury  to  cattle,  in  the  delivering, 
if  such  damage  should  be  occasioned 
by  kicking,  plunging,  or  restiveness. 
The  cow  was  put  into  a  truck  belong- 
ing: to  the  defendants,  and  on  arriving 
at  S.  was  brought  to  a  siding  by  the 
defendants'  vard  for  the  purpose  of 
being  unloaded.  A  porter  in  charge 
of  the  yard  began  to  unfasten  the 
truck.  The  plaintiff  thereupon  warned 
him  not  to  let  the  cow  out,  as  she 
would  run  at  him;  nevertheless  he 
did  let  her  out;  she  ran  about  the 
yard,  and  ultimately  got  on  to  the  line 
and  was  killed.  By  an  agreement 
between  the  defendants  and  the  G.  N. 
Co.  it  was  provided  that  a  complete 
and  full  system  of  interchange  of 
traffic  in  piassengers,  goods,  parcels, 
etc.,  should  be  established  from  all 
parts  of  one  company  and  beyond  its 
limits  to  all  parts  of  the  other  com- 
pany and  beyond  its  limits,  with 
through  tickets,  through  rates,  and 
invoices  and  interchange  of  stock  at 
junctions ;  the  stock  of  the  two  com- 
panies being  treated  as  one  stock.  .  . 
That  the  two  companies  should  aid 
and  assist  each  other  in  every  possible 
way,  as  if  the  whole  concerns  of  both 
companies  were  amalgamated.  In  an 
action  brought  against  the  defendants 
for  the  loss  of  the  cow^  the  court  hav- 
ing power  to  draw  inferences : 

Meld,  first:  That  the  action  was 
rightly  brought,  inasmuch  as  the 
agreement,  if  it  did  not  constitute  a 
partnership  between  the  two  oompa- 
panies.  showed  that  the  G.  N.  Co.  be- 
came the  agents  of  the  defendants  to 
make  the  contract  for  the  carriage  of 
the  cow. 

4.  Secondly :  That  the  condition  in  the 
contract  did  not  relieve  the  defendants 
from  liability  for  negligence  on  the 


pari  of  their  servaats  in  delivering 
the  cow. 

5.  Thirdlv  (by  Blackburn  and  Lush, 
J.  J.;  Mellor,  J.,  dissenting) :  That  the 
inference  to  be  drawn  from  the  £»ct0 
was  that  there  was  negligence  on  the 
part  of  the  defendants'  porter;  and 
that  they  were,  therefore  liable  to  the 
plaintiff  for  the  loss  of  the  cow.  GiU 
V.  Manchester,  etc.  Bailwiy  Co.  .  187 

6.  The  N.  Company  had  statutory  autho- 
rity to  run  over  a  portion  of  the  de- 
fendants' line,  payinig  a  certain  toll  to 
the  defendants.  The  signals  at  the 
point  of  j  unction  between  the  two  lines 
were  under  the  control  of  the  defend- 
ants. Owing  to  the  servants  of  the 
N.  Companv  negligently  disobeying 
these  signals,  a  tnun  of  the  N.  Com- 
pany ran  into  a  train  of  the  defend- 
ants in  which  the  plaintiff  was,  caus- 
ing him  damage.  There  was  no  ne£rli. 
fence  on  the  part  of  any  of  the  de- 
fendants' servants.  In  an  action  for 
injuries  sustained,  brought  by  the 
plaintiff  against  the  defendants : 

Held,  that  he  was  not  entitled  to 
recover.  Wright  v.  Midland  Railway 
Co,  332, 842,  note 


NEPHEWS. 
iS^  Words. 


NEW  TRIAL. 
See  Costs,  234. 


NIECES. 
See  Words. 


NON-RESIDENT. 

See  Bankrupt,  000. 
hsx  Loci. 


INDEX. 
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NOTICE. 

See  Bona  Fide. 
BciLDiNO,  777. 
Carrier,  286, 298,  noU. 
Fixtures,  241, 246,  note, 

QCARAliTT,  860. 

Insurance,  Marine,  40. 
Married  Woman,  137. 


t 


O. 


OBSTRUCTION. 
See  Building,  777. 


OFFICER. 
1.  Killing  of,  while  resisting. 


497 


P. 


PARENT  AND  CHILD. 
See  Infant,  682, 685,  ncie. 


PARTIES. 
See  Fraud,  202. 


PATENT. 

1.  A  patentee  of  improvements  in  brick- 
cutting  machines,  who  was  a  mana- 
facturer  of  the  machines  by  an  agent 
at  the  agents'  works  and  not  a  licenser, 
having  obtained  a  perpetual  injunc- 
tion against  defendants,  who  were  also 
manufacturers  of  brick-cutting  ma- 
chines, from  infringement,  the  defend- 
ants were  ordered  to  file  an  affidavit 
stating  the  number  of  machines  made 
by  them  since  the  date  of  the  patent, 
and  the  names  and  addresses  of  the 
persons  to  whom  the  same  liad  been 
sold,  and  of  the  agents  concerned  in 
the  transactipns.  Upon  motion  to  vary 
the  ovdej : 


BM,  that  the  plaintifF  was  entitled 
to  have  discovery  of  the  names  and 
addresses  of  the  purchasers,*  but  not 
of  the  agents  concerned,  there  being 
nothing  to  show  that  any  agents  had 
been  employed.  .  Murray  v.  Clayton, 

750 


PARTITION. 

1.  Where  infant  plaintiflb  prayed  for  a 
declaration  that  premises  were  divisi- 

.  ble  amongst  them  and  a  defendant, 
and  that  the  costs  of  the  suit  might  be 
taxed,  and  the  plaintifis'  costs  declared 
to  be  a  charge  on  their  shares ;  for  a 
partition,  or  sale,  and,  after  payment 
of  the  costs,  for  a  division  of  tlie  pro- 
ceeds, the  court  made  a  declaration  as 
to  the  rights  of  the  parties,  and  di- 
rected a  sale,  but  declined  to  make 
any  order  as  to  the  costs  until  tlu) 
further  consideration  of  the  cause. 
Datey  v.  WUUiOMch,  848 


PARTNERSHIP 

1.  H,  a  partner  In  a  banking  firm, 
entered  into  a  bond  with  a  iMard  of 
guardians,  on  being  appointed  their 
treasurer,  with  two  sureties,  one  of 
whom  was  K,  a  partner  in  the  firm, 
and  the  other  was  £,  who  was  not  a 
partner.  H  kept  the  account  of  the 
guardians'  money  at  his  bank  under 
a  spedal  heading,  '*  Norwich  Union," 
and  a  sum  of  £5,677  was  standing  to 
that  account  when  the  bank  stopped 
payment.  U  died  shortly  after  the 
stoppage,  and  his  estate  was  adminis- 
tered in  Chancery.  The  other  part- 
ners were  adj  udicated  bankrupts.  The 
joint  estate  and  H's  separate  estate 
were  alleged  to  be  insolvent;  joint 
debts,  to  a  large  extent  remained  un- 
paid ;  K*s  separate  estate  was  solvent. 
The  amount  due  to  the  guardians  was 
paid  bv  E,  who  recovered  by  proof 
upon  the  separate  estate  of  K,  his  co- 
surety, one  moiety  of  the  amount  paid. 
The  trustee  of  K's  separate  estate,  who 
was  also  the  trustee  of  the  estate  of  the 
bankrupt  partners,  then  claimed  to 
prove  against  H*s  separate  estate  for 
he  amount  of  the  moiety  paid  to  E 
out  of  K's  estate : 

Hdd,  that,  as  the  partnership  re- 
ceived the  money  from  and  owed  to  it 
the  guardians,  the  relation  of  principal 
and  surety  never  in  reality  existed  be- 


MO 


tweenHandK.   The  claim  was  there- 
fore disallowed. 


2.  Order  of  the  master  of  the  rolls 
affirmed. 

8.  Whether  Ex  parte  Topping  would 
apply  to  a  case  where  the  separate 
estate  in  respect  of  which  the  proof  is 
sought  to  be  made  is  solvent,  so  that 
any  surplus  would  go  to  the  joint  es- 
tate, QucBve,    Lacey  v.  IKU,  654 

4.  A  testator,  a  nurseryman,  devised  his 
real  estate,  on  part  of  which  he  had 
carried  on  his  Dusiness^and  his  resi- 
duary personal  estate,  to  his  three 
sons,  F,  M,  and  J,  as  tenants  in  com- 
mon. After  his  death  they  carried  on 
tlie  business  in  partnership,  and  out 
of  moneys  belonging  to  the  estate 
completea  a  contract  for  the  purchase 
of  more  land  which  was  incnoate  at 
the  death,  and  employed  such  land  in 
the  business.  Subsequently,  F,  and 
J,  purchased  M's  thiid  share  in  the 
land  and  business,  and  paid  for  it 
partly  out  of  the  estate  and  partly  out 
of  moneys  borrowed  on  the  land.  F 
and  J  then  continued  the  business  on 
the  land.  F  subsequently  died  intes- 
tate: 

Held,  that  both  the  devised  and  the 
purchased  land  employed  in  the  busi- 
ness was  converted.  Waterer  v. 
Watw&r.  901 

See  COPTRTOHT,  743. 

Executors  krd  Administrators, 

765. 
Neoligeitce,  187. 
Sbt  off,  786. 


PAYMENT. 

1.  To  one  trustee  when  not  a*discharfft) 
of  the  credltor.ZM  v.  Sankey,     •  806 

See  Stockholders,  626. 


INDEX. 

PERFORMANCE. 

Su  Vendor  and  Purchaser,  368. 


PEDLAR. 
Set  License,  240. 


PENALTY. 

See  Dahaobs,  701. 
License,  248. 


PERSONAL  ESTATE. 

1.  Power  to  convert  real  into  personal 
estate.  ^ 


PILOTAGE. 


See  AD3CIRALTT,  565. 


PLEADING. 

See  ADMiRAiiTT,  569. 
Alteration,  861. 
Demurrer,  607. 
Fraud,  187. 

Frauds,  Statute  of,  681. 
Limitationb,  Statute  of,  007. 


POWER. 

1.  Husband  and  wife,  having,  under 
their  marriajpe  settlepient,  a  joint 
power  of  appointment  over  personalty 
in  favor  of  the  children  of  the  mar- 
riafi^e,  of  whom  there  were  three  survi  • 
vors,  appointed  one-third  of  the  fund 
to  trustees  upon  such  trusts  as  H  (one 
of  the  sons)  by  deed,  executed  with 
the  consent  of  the  father  during  his 
life,  and  after  his  death  with  ihe  con- 
sent of  the  trustees  of  his  will,  or  by 
will,  should  appoint;  and  in  default 
of  such  appointment,  upon  trust  for 
IT  for  life,  or  until  bankruptcy  or  as- 
sigrnment  such  bankruptcy  or  as- 
sigfnment  being  limited  to  twentv-ono 
years  after  the  death  of  his  surviving 
parent);  and  after  H's  death,  upon 
trust  for  his  executors  or  administra- 
tors, as  part  of  his  personal  estate ;  but 
if  such  interest  should  be  previously 
determined,  then  upon  the  trusts 
therein  mentioned : 

HMy  that  the  appointment  to  such 
uses  as  H  should  appoint,  with  con- 
sent of  the  trustees,  was  void,  but  that 
the  limitation  over  in  default  of  ap- 
pointment by  H  was  valid,  and  gave 
H  an  absolute  interest  in  the  share, 
subject  to  the  contingencjr  of  his  com- 
mitting a  forfeiture  within  the  pre- 
scribed period. 
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2.  HoBliand  and  wife  lutd  a  joint  power 
of  appointment  over  real  estate  amonff 
the  children  of  the  marriage  for  sucn 
estates  and  interests,  and  in  such  man- 
ner as  thej  should  think  fit.  In  default 
of  and  subject  to  such  appointment  the 
estate  yks  to  be  held,  fluljiect  to  the  pa- 
rents' nfe  interest,  in  trust  for  all  the 
children  to  whom  no  share  liad  been 
appointed,  to  vest  in  them  at  twenty- 
one  or  marriage.  The  settlement  con- 
tained a  power  of  sale  and  exchange, 
but  no  trust  for  absolute  sale. 

The  husbaxtd  and  wife  appointed 
two-fourths  to  H  and  another  of  their 
children,  the  appointment  to  H  being 
in  the  8%me  .teoQS  as  Uiat  of  the  per- 
sonalty, and  declared  that  the  shares 
of  any  person  interested  in  the  capital 
arising  from  any  sale  under  the  settle- 
ment should  be  of  the  quality  of  per- 
sonal estate : 

Held,  that  the  appointers  had  power 
to  convert  the  real  into  personal  es- 
tate, and  t\^\  H  took  an  absolute 
interest  in  his  share  subject  to  the 
same  contingency  as  in  the  case  of  the 
personalty.     Webb  v.  8adler.         68tf 

See  Mabbied  Woman,  137. 
Will,  857. 


PRACTICE. 

1.  Court  will  not  jbiear  fictitious  case, 

730, 735,  note, 

2.  As  to  compelling  attorney  to  disclose 
residence  of  client.         836, 838,  noU. 

See  LuKATic,  670. 
Service,  842. 


PRESCRIPTION. 

1.  Tlie  defendant  was  the  occupier  of  a 
close  adjoining  a  close  occupied  by  the 
plaintiff  The  defendant's  close  was 
woodland,  and  he  sold  the  fallage  of 
the  timber  tD  H,  oontinuinff  himself 
to  occupv  the  close.  H  felled  a  tree 
in  a  negugent  Bianner,  so  that  it  fell 
over  the  fence  between  the  two  closes, 
and  made  a  gap  in  it.  Two  cows  of 
the  plaintiff  soon  afterwards  got  from 
the  plaintiffs  close  through  the  gap 
into  the  defendant's  close,  and  fed  on 
the  leaves  of  a  yew  tree  which  had 
been  felled  there  by  H,  and  died  in 
consequence.  The  defendant  had 
had  no  notice  of  the  fence  having 


bean  broken  down  before  the  es- 
cape of  the  plaintiffs  cows.  There 
was  evidence  that  the  defendant  and 
his  predecessors  had  for  more  than 
forty  years  repaired  the  fence  (which 
was  on  his  land)  between  the  two 
closes  whenever  repairs  were  neces- 
sary ;  and  that  for  the  last  nineteen 
years  the  fence  had  been  repaired  by 
the  defendant  and  his  predecessors 
upon  notice  by  the  occupier  for  the 
time  being  of  the  plaintiffs  close. 
Whenever 'the  fence '  was  so  repaired 
it  was  for  the  purpose  of  preventiAg 
cattle  on  the  plaintiffs  close  from  es- 
caping into  the  defendant's  close : 

Held,  that  the  evidence  showed  a 
prescriptive  obligation  on  the  part  of 
the  defendant  to  maintain  the  fence 
so  as  to  keep  in  the  cattle  in  the  plaint- 
iffs close;  that  the  obli^tion  was 
absolute  to  keep  up  a  sufficient  fence 
at  all  times,  the  act  of  Qod  or  vis 
major  only  excepted,  without  any  no- 
tice of  want  of  reiNur ;  that  the  dam- 
age was  not  too  remote ;  and  the  de- 
fendant was  therefore  liable  to  the 
plaintiff  for  the  loss  of  the  cows.  Late- 
renee  v.  Jenkim.  228,  233,  Tiote. 


PRINCIPAL  AND  AGENT. 

1.  If  the  agent  have  notice  of  facts  ren- 
dering a  purchase  invalid  the  prin- 
cipal is  chargeable  with  such  notice. 
Vane  v.  Vane,  607 

See  Directors,  830. 
Fraud,  202. 
Service,  342. 


PRINCIPAL  AND  SURETY. 

See  GiTARAiVTT,  860. 
Partnership,  654. 


PRISON  BREACH. 
iS^tf  Criminal  Law  469. 

PRIVILEGED  COMMUNICATION. 
See  Libel,  212. 

PROBATE. 
See  Will, 
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BAIL  WAV  COMPANY. 

1.  Liability  of  companies  where  two 
companies  used  same  track,  and  only 
one  guilty  of  negli^nce.  Wright  v. 
UidSind  Railway  Co,      882, 842,  nUe 

9.  Is  Its  rolling  stock  fixtures? 

241, 246,  note 

Su  Compensation,  256, 277,  note. 
Neoliqencib,  160, 187. 


REAL  ESTATE. 
1.  Power  to  convert  onto  personalty. 


See  Partnership,  901. 


686 


RECORD. 

Bee  Fixtures,  241, 246.  note. 

Fraudulent  Conveyances,  816. 


REFORMATION  OF  CONTRACTS. 

1.  A  deed  was  executed  purporting  (by 
mistake)  to  convey  a  moietv  only  of 
real  estate,  the  intention  of  the  parties 
having  been  to  pass  the  whole.  In- 
fants were  interested.  Upon  bill  for 
rectification : 

Held,  that  a  conveyance  of  the  other 
moiety  by  another  deed  was  not  nec- 
essary, and  order  made  declaring  that 
the  deed  was,  in  the  particulars  after 
specified,  executed  by  mistake,  that 
it  was  intended  to  pass  the  entirety, 
and  that  the  deed  ought  to  be  rectified, 
orderi  g  rectification  bv  words  and 
figures  accordingly,  and  directing  a 
copy  of  the  order  to  be  endorsed  on 
the  deed.     WhiU  v.  WhUe,  884 

See  Mistake. 
Will,  608. 


REMOTE  DAMAGES. 

Bee  Auctioneer,  238. 

Prescription,  228, 233,  noU. 


RENT. 
8u  Water  Tax.  881. 

RES  ADJUDICATA. 

Bee  Former  Suit,  286, 298,  naU, 
Lex  Loci,  602. 


RESCIS^N. 

See  Bankruftct,  323. 

Frauds,  Statute  of,  681. 
Infant,  888. 
Insurance,  Marinb,  888. 


RESERVATION. 
Bee  Mines,  126, 811. 


RESIDENCE. 
See  DoMiciL,  678. 


REVOCATION. 
See  Wnx,  680, 688,  noU. 


i 


s. 

SALVAGE. 
See  Admiralty,  665, 669. 

SCRIVENER. 
See  Will,  608. 

8ERVICK 

1.  The  defendants  were  a  Scotch  eoiw 
poration,  with  running  powers  over 

'  an  English  ndlway  to  Carlisle,  and 
their  only  officer  in  England  was  a 
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booking  clerk  at  a  station  at  Carlisle, 
whose  sole  datj  was  to  issae  tickets 
to  travelers.  The  station  at  Carlisle 
was  wholly  under  the  control  of  the 
Enflflish  company,  bat  the  defendants 
had  use  of  it  at  a  rental  payable  to 
that  company.  The  defendants'  head 
Mce  was  in  Scotland : 

Held,  that  the  booking  clerk  was 
not  a  head  officer  or  clen^  of  the  de- 
fendants, who  could  be  properly 
served  with  a  writ  issued  against  the 
defendants.  Mackereth  ^r.Ths  Olas- 
gow,  etc.,  Railway,  i^ 


SET  OFF. 

1.  Under  the  Bankruptcy  Act,  1869,  the 
right  of  set-off  is  extended  to  unliqui- 
dated damages. 

2.  Where  a  person  from  whom  rent  is 
due  to  an  estate  in  course  of  adminis- 
tration under  the  Bankruptcy  Act, 
1869,  has  a  claim  against  the  estate, 
he  may  set  off  his  claim  against  all 
rent  due  down  to  the  close  of  the  bank- 
ruptcy.   Booth  V.  Hukhinton,       697 

8.  The  plaintiff  Bank  sold  acceptances 
of  theirs  to  C  &  Co.  partly  in  con- 
sideration of  acceptances  of  C  &  Co. 
The  firm  of  C  &  Co.  consisted  of  two 
partners,  both  of  whom  in  1866  exe- 
cuted assignments  for  the  benefit  of 
their  separate  creditors,  one  of  which 
assignments  was  registered  under  the 
Bankruptcy  Act  of  1861,  but  the  other 
was  not ;  and  the  jMirtnership  affiiirs 
were  afterwards  wound  up  in  a  chan- 
cery suit.  At  the  time,  when  these 
assignments  were  executed  the  accep- 
tances of  C  &  Co.  were  not  due  and 
were  in  the  hands  of  third  parties, 
•who  afterwards  re-assigned  tnem  to 
the  plaintiff  Bank,  in  order  that  the 
plaintiff  Bank  might  establish  a  set 
off  against  C&  Co. ;  and  it  was  agreed 
that  any  moneys  recovered  by  means 
of  the  set  off  should  be  divided  be- 
tween the  plaintiff  Bank  and  the 
holders  of  the  acceptances  in  certain 
proportions : 

Held,  that  as  there  was  no  bank- 
ruptcy of  the  firm  of  C  &  Co.,  the 
plaintiff  Bank  were  not  entitled  to  set 
off  the  acceptances  of  C  &  Co.  against 
the  acceptances  of  the  plaintiff  Bank. 

4.  Semble,  that  the  plaintiff  Bank  were 
only  in  the  position  of  trustees  of  the 
acceptances  of  C  &  Co.,  and  on  that 


ground  also  were  debarred  from 
claiming  a  set  off.  London,  etc,  v. 
Narraway,  786 


SETTLEMENT. 

1.  The  absence  of  a  power  of  revoca- 
tion, and  the  fact  that  the  attention 
of  the  settlor  was  not  called  to  that 

.  absence,  do  not  make  a  voluntary 
settlement  invalid ;  they  are  merely 
circumstances  to  be  considered  in  de- 
ciding on  the  validity  of  a  voluntary 
settlement. 

2.  A  widow  instructed  a  solicitor  to  pre- 
pare a  deed  settling  certain  houses 
and  buildings  on  herself  for  her  life, 
and  after  her  death,  for  the  benefit 
of  her  children.  The  deed,  as  pre- 
pared, did  not  exactly  correspond  with 
the  instructions,  but  was  read  over  to 
and  executed  by  her.  There  was  no 
suggestion  made  to  her  that  the  deed 
ought  to  contain  a  power  of  revoca- 
tion. Some  years  afterwards  she 
burnt  it,  and  expressed  satbf action  at 
having  got  rid  of  it.  She  executed 
a  mortgage  of  part  of  the  settled  pro- 
perty, after  asking  the  consent  of  a 
son  who  was  both  beneficially  inter- 
ested and  a  trustee  of  the  settlement, 
and  made  a  will  purporting  to  dispose 
of  the  yi  hole  property : 

Held  (reversing  the  decree  of 
Wickens,  V.  C),  tliat,  under  the  cir- 
cumstances, 'the  deed  of  settlement 
was  valid,  and  not  affected  by  the 
want  of  a  power  of  revocation  or  by 
the  divergence  from  the  instructions. 
HaU  V.  HaU,  645 

3.  After  proposals  of  marriage  had  been 
accepted,  the  lady's  father  wrote  to 
the  intended  husband  as  follows: 
"  V  being  my  only  child,  of  course 
she  will  come  into  the  possession  of 
what  belongs  to  me  at  mv  decease." 
In  aifljibeequent  letter,  addressed  to 
the  mother  of  the  intended  husband, 
the  father,  after  declining  then  to  ex- 
tract £4000  from  his  business,  and 
stating  that  some  years  since  he  had 
made  a  will  leaving  *'  all  my  pro- 
perty" in  trust  for  his  daughter  lot 
life,  for  her  separate  use,  and  ttie 
principal  to  be  divided  as  she  by  her 
will  might  ultimately  dispose  of,  he 
said, "  It  has  been  my  intention,  in 
the  event  of  the  marriage  taking 
place,  to  make  a  similar  will  in  ac- 
cordance with  the  facts  of  the 
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Bjkd  of  00111:06  I  should  settle  my  pro- 
perty (subject  to  my  sister's  annuity) 
on  my  daughter,  absolutely  and  inde- 
pendent of  her  husband  ;  or,  in  other 
words,  in  strict  settlement."  He  fur- 
ther "  agreed"  to  allow  his  daughter 
and  her  husband  £100  a  year  during 
his  life;  and  added,  "  I  will  take  care 
that  my  property  (which,  I  suspect, 
will  exceed  £4000)  shall  be  properly 
secured  upon  her  and  her  children 
after  my  death."  The  marriage  hav- 
ing taken  place,  the  father,  who  was 
then  a  widower,  afterwards  mar- 
ried again,  and  made  a  will  whereby 
lie  devised  and  bequeathed  parts  of 
his  property  to  his  wife,  and  gave 
several  life  annuities. 

Upon  bill  by  the  daughter,  claim- 
ing to  have  all  the  property  of  which 
the  testator  died  seized  or  possessed 
settle  -  upon  her  in  strict  settlement : 

Held,  that  the  above  expression  of 
intention  on  the  part  of  the  testator 
amounted  to  a  contract  to  settle  the 
whole  of  the  property  of  which  he 
should'  die  seized  or  possessed  upon 
the  plaintiff  in  strict  settlement. 
CoverdaU  v.  Eastwood,  755 

See  Husband  and  Wife,  571. 
Married  Woman,  137. 


SHIPPING. 
See  Aduiraltt,  550. 

SICKNESS. 
Su  Brneyolent  Societt,  240. 


SLANDER. 
See  Libel. 

SPECIFIC  PERFORMANCE. 

t  On  a  petition  presented  under  the 
f^eases  and  Sales  of  Settled  Estates 
Act,  an  order  was  made  for  the  sale 
of  an  estate  to  which  A  B,  a  person 
of  unsound  mind,  bat  not  found  by 
inquisition,  was  entitled  for  life  in 
remainder.  A  B's  brother  had  been 
previously  appointed,  under  the  36th 
stetion  of  the  act,  the  guardian  of  A 


B  and  of  certidp  infanta  for  the  imr- 
pose  of  consenting  on  their  behalves 
to  the  application,  and  he  was  to  be 
at  liberty  on  behalf  of  the  infanta  to 
consent.  The  order  for  the  sale  was 
made  upon  hearing  counsel  for  A  B 
by  his  guardian,  and  the  guardian  by 
his  counsel  consenting. 

The  purchaser  objected  to  the  title 
on  the  ground  that  only  a  committee 
properly  appointed  could  consent  on 
behalf  of  A  B: 

Held,  that  the  objection  was  well 
founded  ;  and  a  summons  taken  out 
by  the  vendors  to  compel  the  pay* 
ment  of  the  balance  of  the  purchase 
money,  interest,  and  Hie  costs,  dis- 
missed. MatUr  of  CUrugh*i  E$UUe,  850 

2.  Where  decision  of  the  court  removes 
the  doubt  as  to  title,  specific  perform- 
ance will  be  enforced.    Bell  v.  HoUby. 

8.  After  a  decree  for  specific  perform- 
ance of  a  contract  to  take  a  lease  of  a 
house,  and  an  order  on  further  con- 
sideration for  payment  of  the  sums 
certified  to  be  due  from  him  (for  costs 
and  damages),  defendant  having  ab- 
sconded without  paying  the  amount, 
tbe  court,  on  motion  by  plaintiff, 
ordered  the  contract  to  bie  rescinded 
and  all  further  proceedings  in  the  suit 
stayed,  except  as  to  the  recovery  of 
the  sums  already  ordered  to  be  paid. 
WaUon  v.  Cox,  816 

4.  At  a  sale  of  an  estate  by  auction  under 
the  direction  of  the  court,  J.  E,  having 
previously  been  informed  of  the  value 
of  the  timber,  purchased  lot  2,  and 
agreed  to  take  the  timber  at  the  price 
named  by  the  auctioneer.  The  chief 
derk  confinned  the  sale  and  filed  his 
certificate.  It  was  subsequently  dis- 
covered that  the  value  of  the  timber 
on  a  portion  of  the  lot'had  been,  by  the 
mistake  of  the  auctioneer,  omitted : 

Held,  on  summons  by  the  vendors, 
tluit  the  purchaser  was  entitled  to 
hold  tlie  property  without  submitting 
to  a  valuation  of  the  timber.  QriffiUu 
V.  Jones.  847 

See  Frauds,  Statute  of,  581 
Will,  864. 


STATUTE  OF  FRAUDS. 
Su  Frauds,  Statute  or 
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STOCKHOLDERS. 

I.  A  joint  stock  company  was  registered 
under  the  7  &  8  Vict.  c.  110.  Certain 
clauses  in  its  deed  of  settlement  re- 
quired that  aliolder  of  shares  desirous 
ot  transferring  them  must  give  notice 
thereof  to  the  officer  of  the  company  ; 
that  the  directors  at  a  board  meeting 
must  certify  their  approval  of  the  pro- 
posed transferee ;  that  the  transferor 
must  execute  a  deed  of  transfer ;  and 
that  every  transferee,  approved  of  by 
the  directors,  must,  within  one  calen- 
dar month  execute,  at  the  office  of  the 
company,  or  at  such  other  place  as 
the  board  should  reasonably  require, 
a  deed  of  covenant  to  abide  by  the 
rules  and  regulations  of  the  company, 
•'  whereupon  such  person  shall  be- 
come a  shareholder  of  the  company." 
B  lield  shares  in  the  company,  and 
was  a  director ;  he  desired  to  transfer 
his  shares ;  he  gave  no  notice — no  cer- 
tificate of  approval  was  given  before 
the  transfer  (it  was  alleged  that  such 
certificate  was  given  after  the  trans- 
fer) ;  a  deed  of  transfer  was  execute<l, 
but  no  deed  of  covenant  as  required 
by  the  articles  of  the  association  was 
ever  executed : 

Hdd  {diss,  Lokd  Chelmsford,  and 
Loud  Colonsay),  that  the  transfer 
thus  made,  thongh  irregularly,  was 
not  invalidly  made,  and  the  persons 
then  known  as  directors  having  at  a 
meeting  of  shareholders  recognized 
the  transferees  as  shareholders,  and 
having  then  and  there  declared  them 
to  be  elected  as  directors,  and  the 
shareholders  at  such  meeting  having 
accepted  them  as  directors,  the  vali- 
dity of  the  transfer  to  them  and  their 
title  to  office  could  not  afterwards  be 
impeached : 

Per  Lord  Cairns  :  The  clauses  in 
the  deed  are  affirmative  clauscs-^the 
objection  as  to  the  non-execution  by 
the  transferee  of  the  deed  of  covenant 
is  cured  by  the  80th  section  of  the  7 
&  8  Vict.  c.  110.  The  moment  the 
transferee  assumed  to  act  as  a  director, 
and  allowed  himself  to  be  returned 
as  a  shareholder,  he  lost  all  right  to 
question  his  liability. 

Per  Lord  Chelmsford  :  A  trans- 
feree of  shares  may  be  estopped  from 
disputing  his  liability  as  a  share- 
holder, and  yet'  his  ownership  of  the 
shares  may  not  qualify  him  for  hold- 
ing office  in  the  company.  The  30th 
section  of  7  &  8  Vict.  c.  110,  does  not 
apply  to  this  case : 


2.  Held,  also  {diss.  IjOrd  Chelmsford 
and  Lord  Colonsat),  that  the  trans- 
fer  made  under  these  circamstances 
was  sufficient  to  relieve  the  transferor 
from  liability  to  become  a  contribu- 
tory : 

The  directors  had  no  power  to  dis- 
pense with  the  execution,  by  thn 
transferee  of  the  deed  of  covenant  — 
the  only  discretion  they  possessed  as 
to .  such  deed  related  to  the  place  of 
its  execution. 

By  one  clause  of  the  deed  of  settle- 
ment it  was  provided  that  if  losses 
should  absorb  not  only  the  reserve 
fund,  )>ut  also  80  per  cent  of  the  ca])i- 
tal  subscribed  for,  **  the  company  shall 
bo  ipso  facto  dissolved,  and  the  direc- 
tors shall  within  twenty  days  (and 
they  are  hereby  required  so  to  do) 
call  a  special  general  meeting  of  tho 
shareholders,  and  lay  a  statement  of 
the  affiiirs  of  the  company  before 
such  meeting."  A  report  of  an  ac- 
countant specially  employed  by  the 
directors  showed  that  such  losses  had 
occurred.  No  special  meeting  was 
called,  nor  at  the  next  general  meeting 
(which  occurred  shortly  after  the 
date  of  the  report)  was  the  report  laid 
before  the  shareholders,  but  the  busi- 
ness of  the  company  was  continued. 
At  the  geneml  meeting  of  that  year 
the  report  was  not  laid  before  the 
shareholders,  but  they  were  informed 
that  the  increased  claims  upon  the 
company  had  so  reduced  the  margin 
of  profit  that  the  directors  could  not  re- 
commend the  payment  of  a  dividend. 
At  the  next  general  meeting  the  share- 
holders were  told  that  three  new  direc- 
tors had  been  elected,  but  they  were 
not  told  that  three  of  the  old  directors 
had  retired,  and  that  their  transferred 
shares  constituted  the  qualification 
upon  which  the  new  directors  had 
been  elected : 


3.  ndd  {diss.  Lord  Chelmsford  and 
Lord  Colon  say),  that  these  circum- 
stances, though  entirely  irregular,  did 
not  invalidate  the  proceedings  of  the 
directors. 

Per  Lord  Cairns  :  The  allegations 
of  facts  in  this  case  were  not  those 
which  should  have  formed  the  ground 
for  a  proceeding  to  settle  contribu- 
tories ;  if  true  they  constituted  a  case 
for  relief  of  a  wholly  different  de- 
scription. The  case  showed  the  great 
advantage  of  the  use  of  some  fovni 
of  pleading. 
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4.  In  the  court  of  the  master  of  tlie 
rolls  the  transfer  had  been  held  to  be 
invalid,  and  the  transferor  liable  to 
be  made  a  omtributory.  By  Lord 
L'hancellor  Hatherly  this  decision  had 
been  reversed.  In  this  house  the 
judgment  of  the  lord  chancellor  was 
sustained  ;  but.  on  account  of  the  dif- 
ferences of  opinion,  and  the  irregu- 
larities ot  the  proceedings  in  the  trans- 
fer (tliough  no  fraud  was  establislied), 
no  costs  were  given.   Murray  v.  Bush. 

1 

5.  Any  bond  fid v,  transactions  between  a 
company  and  a  sliareholdey  which, 
if  tbe  company  brought  an  action 
against  him  for  calls,  would  support 
a  plea  of  payment,  is  "  payment  in 
cash"  within  sect.  25  of  the  Com- 
panies Act,  1867. 

S  took  shares  in  a  company  formed 
for  working  a  mine  which  he  sold  to 
tliem.  The  whole  nominal  amount 
of  the  shares  was  immediately  paya- 
ble, as  was  also  the  purchase-money 
of  tbe  pro|)erty.  It  was  agreed  be- 
tween S  and  tlie  company,  that  he 
should  be  credited  in  account  with 
the  price  of  the  property,  and  debited 
with  the  amount  payable  on  his 
sbares;  and  the  balance  of  the  ac- 
count thus  made  out  was  shortly  after- 
wards exactly  balanced  by  cash 
payments  by  S : 

lleld  (reversing  the  decision  of  the- 
vice  warden  of  tlie  Stannaries),  that 
S  must  be  considered  as  having  paid 
up  liis  calls  in  cash.    Spargo's  Case. 

626 

6.  Tbe  deed  of  settlement  of  a  life  insu- 
rance company  provided  that  any 
shareholder  should  be  at  liberty  to 
transfer  his  shares  to  any  other  person 
wlio'was  already  a  shareholder,  or 
who  shoukVbe  approved  by  the  board 
of  directors,  and  that  iro  person  not 
being  already  a  shareholder,  or  the 
executor,  etc.,  of  a  shareholder,  should 
be  entitled  to  become  the  transferee 
of  any  share  unless  approved  of  by  the 
board : 

Held  (reversing  the  decision  of  the 
master  of  the  rolls),  that  the  directors 
were  not  bound  to  disclose  their  rea- 
sons for  rejecting  a  transferee,  pro- 
vided they  had  fairly  considered  the 
(jnestion  at  a  meeting  of  the  board  ; 
and  that,  in  the  absence  of  evidence  to 
the  contrary,  the  court  would  take  for 
granted  that  they  acted  reasonably 
and  bond  fide.  But  if  there  is  evidence 
to  show  that  directors  who  have  such 


a  power  have  exercised  it  capridoiisly 
or  unfairly,  the  court  has  jurisdiction 
to  interfere,  and  this  juriddiction  may 
be  exercised  on  a  summons  under  the 
85th  section  of  the  Companies  Act, 

1 862.  Matter  of  Gres/iam  Life  A»»u- 
rance  Co.  60S 

7.  An  applicant  for  shares  in  a  company 
denied  that  he  had  received  the  lett4»r 
of  allotment,  which  was  posted  in 
London  on  the  16th  of  March,  and 
should  have  arrived  on  the  17th ;  and, 
having  written  on  the  17th  recalling 
his  application,  applied  to  have  his 
name  removed  from  the  list  of  <x)ntri- 
butories : 

Ueld,  that  the  unsupported  evidence 
of  the  applicant  was  not  sufficieiit  to 
prove  that  the  letter  of  allotment 
.  which  was  posted  had  not  been  re- 
ceived, and  that  the  name  must  tliert*- 
foro  be  retained  upon  the  list.  The 
court  expressed  an  opinion  that  if  tlio 
letter  of  allotment  had  not  been  re- 
ceived, the  contract  to  take  shares 
would  still  have  been  binding  upon 
the  applicant  as  sooil  as  the  letter  wan 
posted.     WaU's  Case,      686,  693,  note 

8.  A  signed  an  application  for  shares  in 
a  company  upon  condition  that  li» 
should  be  appointed  secretary,  and  hirt 
acceptance  of  the  office  was  to  be  sub- 
ject to  further  inquiries,  which  he  had 
caused  to  be  made  respecting  the  posi- 
tion of  the  company.  The  sliares  wero 
allotted  the  next  day,  but  A,  in  con- 
sequence of  information  he  receivcKl. 
declined  the  appointment,  and  re- 
quired tliat  the  allotment  should  Im 
cancelled.  The  company  was  wound 
up  voluntarily, ,  and  A's  name  was 
placed  on  the  list  of  contributories : 

Udd,  that  the  application  for  sliares 
was  conditional,  and  the  condition  not 
having  been  fulfilled,  A's  name  must 
be  removed  from  the  register  and  list 
of  contributories,' and  as  he  had  been 
placed  there  without  any  justification, 
he  must  receive  costs  as  between  soli- 
citor and  client  bv  way  of  damages, 
under  sect.  35  of  tne  Companies  Act, 

1863,  for  the  extra  expenses  incurred 
by  him.     ^Yood'8  Om.  827 

9.  Plaintiff,  a  registered  owner  of  fifteen 
shares  in  a  limited  company,  sold  them 
through  his  broker  on  the  London 
Stock  Exchange,  and  130  shares  in 
the  same  company,  which  included 
the  above  fifteen,  were  bought  by  a 
broker  on  the  Exchange,  as  agent  for 
a  firm  of  brokers  in  Scotland.    The 
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purcliase  money  was  paid,  and  the 
natne  of  W.  K,  of  Aberdeen,  described 
as  an  **  Esq./'  was  farnislied  as  that 
of  the  purchaser.  A  transfer  deed  of 
fifteen  slmres  from  the  plaintiff  to 
W.  K  was  executed  by  both  parties, 
wnd  re^stered,  W.  K's  name  remain- 
lag  on  the  register  till  the  winding 
up,  when  it  was  found  that  he  was  a 
::lerk  in  the  employ  of  the  Scotch  firm 
of  brokers,  and  an  infant.  The  name 
of  the  plaintiff  having  been  restoreil 
to  tl)e  register,  and  settled  on  the  list 
of  contributories,  as  the  owner  of 
fifteen  shares,  and  calls  having  been 
■  made,  he  filed  a  bill  against  the  Scotch 
brokers,  who,  by  their  answer,  dis- 
closed the  names  of  four  persons,  their 
principals,  D,  E,  J  and  S,  as  the  pur- 
chasers of  thirty,  forty,  thirty  and 
thirty  shares  respectively  in  the  com- 
pany, which,  however  (except  as  to 
E's  forty,  which  did  not  include  the 
plaintifTs  fifteen),  had  not  been  appro- 
priated. 

Upon  bill  by  amendment  against 
the  brokers  and  D,  J,  and  S,  praying 
for  a  declaration  that  the  fifteen  shares 
were  held  by  the  plaintiff  as  a  trustee 
for  D,  J  and  S,  and  for  release  of  in- 
demnity. 

Jleldy  that  the  pluntiff  was  a  trustee 
of  the  fifteen  shares  for  the  defendants 
D,  J  and  S,  and  release  and  indemnity 
of  the  plaintiff  by  the  defendants 
ordered  as  prayed.    Brown  v.  Black. 

S71 

10.  W.  D,  one  of  the  seven  persons  who 
subscribed  the  memorandum  of  as- 
sociation of  a  company,  to  work  a  cer- 
tain concession,  agreed  to  take  100 
slmres.  A  recital  of  the  articles  of 
association  was  that  E  who  assigned 
the  concession  to  the  company,  had 
agreed  to  cause  to  be  alloted  to  the 
persons  subscribing  the  articles, 
shares  to  be  deemed  fully  paid  up, 
and  the  fifth  article  stated  that  the 
shares  of  each  subscriber  of  the  me- 
morandum should  be  allotted  to  him 
as  fully  pfdd  up,  and  that  a  compe- 
tent number  of  shares  should  be  al- 
lotted to  E  in  pursuance  of  the  ar- 
rangement whicli  had  been  previ- 
ously come  to.  The  company  was 
registered  on  the  22d  of  September, 
1865,  and  on  that  day  the  directors 
issued  to  E,  for  work  already  done, 
&c.,  &c.,  £50,000  in  debentures  and 
4000  shares.    W.  D  was  a  director. 

On  the  8d  of  October,  1865,  E  re- 
quested the  secretary  to  place  shares 
of  the  4000  in  the  names  of  the  per- 


sons mentioned,  W  D  being  one  of 
them,  for  100  shares.  The  company 
was  afterwards  ordered  to  be  wound 
up.  The  official  liquidator  placed  the 
name  of  W.  D  on  the  list  of  contribu- 
tories in  respect  of  the  100  shares  for- 
which  he  subscribed,  and  on  sum- 
mons asking  that  a  call  of  £3  a  share 
might  be  made : 

field,  that  W.  D*s  name  had  been 
rightly  placed  on  the  list,  and  tliat 
he  must  pay  the  call,  and  that  it  was 
not  competent  to  persons  who  had 
bound  themselves  by  the  memoran- 
dum to  take  and  pay  for  shares,  to 
introduce  an  article  into  the  articles 
of  association  to  the  effect  that  they 
should  not  be  called  upon  to  pay 
anything.    DenVa  Case,  905 

See  DiiiEcroRS,  804. 


SURETY. 
See  Cakmek,  286, 298,  noU, 


SURVIVORS.    • 

See  Executors  and  Administrators, 

765 


T. 


TAIL  ESTATES. 
See  Wnx,  793. 

TAX. 
See  Water  Tax,381. 


TENDER. 
See  Vendor  and  Purchaser,  363. 


TITLE. 
See  Assignment,  719. 
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TORT. 
See  CAimiER,  319. 

TRESPASSER. 
See  Damages,  707. 

TRUSTS  AND  TRUSTEES. 

I.  A  firm  of  solicitors  having  been  em- 
ployed by  the  trustees  of  a  will  to  re- 
ceive the  proceeds  of  the  testator's  real 
estate,  which  had  been  taken  by  a 
railway  company,  paid  over  the  money 
to  one  of  such  trustees  without  the  re- 
ceipt or  authority  of  the  other.  The 
money  having  been  lost  to  the  estate 
by  the  insolvency  and  death  of  the 
trustee  to  whom  it  was  paid  : 

Heldy  that  the  receipt  of  one  trustee 
only  (though  also  an  executor)  was  not 
a  sufficient  discharge  to  the  solicitors 
for  the  money  which  they  had  received 
by  the  authority  of  the  two,  and  that 
they  were  personally  liable  to  make 
good  the  loss  which  had  resulted  to  the 
trust  estate  from  such  improptT  pay- 
ment.  Lee  y.  Sankey,  -         808 

See  DraECTORS.  304. 
Will,  746, 864. 


V. 


VARIANCE. 


See  Criminal  Law,  393,  471. 
Fraud,  137. 


VENDOR  AND  PURCHASER. 

1.  The  defendant  (with  A,  since  de- 
ceased) sold  a  farm  to  the  plaintiff 
under  conditions  of  sale ;  by  the  3d 
condition  it  was  stipulated  that  the 
vendors  should  deliver  an  abstract  of 
title  within  seven  days,  and  "  all  ob- 
jections and  requisitions  not  stated  in 
writing  and  delivered  to  the  vendors* 
solicitor  within  fourteen  days  from 
delivery  of  the  abstract  shalf  be  con- 


sidered as  waived,  and  in  this  respect 
time  shall  be  of  the  essence  of  the 
contract ;"  and  by  the  14th  condition, 
"  if  the  purcliaser  shall  fail  to  complj 
with  these  conditions,  his  or  Tier  de- 
posit  shall  be  thereupon  actually  for- 
feited to  the  vendors,"  who  were  to 
be  at  liberty  to  resell,  and  recover  any 
deficiency  and  the  cost  of  resale  from 
the  purchaser.  1  he  plaintiff  paid  a 
deposit  of  300if.  An  abstract  of  title 
was  delivered  within  seven  days ;  and 
from  the  abstract  it  appeared  that  the 
vendors  sold  as  trustees  under  a  will 
which  devised  the  estate  to  them  oa 
trust  to  pay  the  income  to  F.  S,  the 
testator's  son  in-l|iw,  for  life,  or  to 
permit  him  to  receive  the  same,  and, 
after  his  decease,  on  trust  to  sell  the 
osteite  and  hold  the  produce  "  upon 
the  trusts  for  the  children  of  the  said 
F.  S,  as  therein  mentioned ;"  it  was 
further  stated  in  the  abstract  that  F. 
.  S  would  join  in  conveying  the  pro- 
perty. 

It  was  objected  by  the  purchaser, 
but  not  till  after  the  expiration  of 
fourteen  days  from  the  delivery  of 
the  abstract,  thirt  F.  S  being  still 
alive,  the  vendors'  power  of  sale  had 
not  arisen. 

It  subsequently  appeared  that  the 
trusts  of  the  will  as  to  the  produce  of 
the  sale  were  for  the  benefit  of  such 
of  the  children  of  F.  S,  by  H.  S.  the 
testator's  daughter,  who  should  be 
living  at  testator's  death,  to  be  paid 
to  them  at  twenty-one,  or,  if  daugh- 
ters, at  twenty-one  or  on  marriage, 
with  limitations  over  for  the  benefit 
of  survivors  on  the  death  of  any  child, 
under  twenty-one  or  before  marriage. 
There  were  eight  children  of  F.  S 
and  H.  S  living  at  the  testator's  death, 
of  whom  some  had  since  married  and 
settled  their  shares. 

In  an  action  brought  by  the  pur- 
chaser to  recover  his  deposit : 

Held,  that  he  was  entitled  to  succeed 
(by  Kelly.  C.  B.),  on  the  ground  that 
no  complete  abstract  had  been  de- 
livered, and  that  therefore  the  time 
limited  for  taking  objections  had 
never  commenced  running ;  (by  Mar 
tin  and  Pollock,  BB.).  on  the  ground 
that  the  14th  condition  did  not  apply 
to  the  case  of  the  vendors  being  una- 
ble to  give  a  good  title,  but  only  to 
objections  and  requisitions  which 
might  have  been  properly  enforced 
against  a  vendor  who  had  a  valid  title. 
Want  V.  Stalfil/ras8.  383 

See  SrKciFic  Performanck. 
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AVAIVEU. 
See  Building,  777. 


WARRANTY. 
See  INsuRA^XE,  Makink,  278. 


WATER  TAX. 

1.  By  tlieir  local  act  (10  V'ict.  c.  xxii),  s. 
79,  tlie  plaintiffs  wero  bound  to  supply 
the  bouses  within  a  certain  district 
with  water  "at  the  following  rate  per 
annum,  that  is  to  say,  where  the  rent 
of  such  dwelling-house"  should  not 
amount  to  71^  per  annum,  at  a  rate  not 
exceeding  six  per  cent  per  annum  on 
such  rent,  but  not  exceeding  7«.  2d.  per 
annum ;  and  so  ou  in  a  graduated 
scale. 

The  defendant  was  owner  of  nume- 
rous small  houses  supplied  with  water 
l)y  the  plaintiffs,  in  respect  of  which  ho 
paid,  either  under  statutory  obligation 
or  by  voluntary  agreement,  the  poor- 
rate,  water-rate,  and  di^rict-rate : 

JIM  (affirming  the  judgment  of 
the  court  below),  that  " rent"  in  s.  79 
was  equivalent  to  "  annual  value  ; " 
and  that,  in  estimating  the  rents  on 
which  the  water  rate  was  payable, 
the  defendant  was  entitled  to  deduct 
tlie  rates  so  paid  by  him.  Slieffield 
icfUcr-works  v.  Bennett.  '  o8l 


WILL. 

The  deceased  executed  a  will  iu 
1800,  and  a  codicil  to  it  in  May,  1871. 
In  November,  1871,  he  executed  a  will 
which  revoked  all  previous  testa- 
mentary papers.  In  1872  ho  executed 
a  paper  which  was  headed,  "  This  is 
a  codicil  to  the  will  of  R,  dated  May, 
1800."  It  concluded  with  the  appoint- 
ment of  the  son  as  executor  of  the 
will  and  codicil,  and  the  attestation 
clause  commenced,  •*  Codicil  to  the 
will  of  R,  dated  May,  18GG,  in  pre- 
sence of,"  etc. : 

Held,  that  the  only  intention  to  be 
^fathered  from  the  words  of  the 
codicil  was  that  the  testator  intended 
to  revive  the  will  of  1806,  bul  not  the 


codicil  of  May,  1871.    In,  re  goods  of 
licynolda,  628 

2.  A  testator  devised  liis  hereditaments 
to  his  son  for  life,  with  remainder  toF., 
his  son's  eldest  son,  for  life,  with  re- 
mainder to  the  first  and  other  sons  of 
F.  successively  in  tail  male ;  and  for 
default  of  such  issue  to  R.,  the  second 
son  of  his  son,  for  life,  with  remainder 
to  the  first  and  other  sons  of  R.  suc- 
cessively in  tail  male ;  and  for  default 
of  such  issue,  to  the  third,  fourth,  and 
other  sons  of  his  son  thereafter  to  be 
born,  successively  in  tail  male  ;  and 
for  default  of  such  issue  to  his 
daughter  I.,  for  life,  with  remainder 
to  her  first  and  otlier  sons  in  tail 
male ;  and  for  default  of  such  issue, 
to  his  granddaughter  E.,  for  life,  with 
remainder  to  her  first  and  other  sons 
in  tail  male  ;  and  for  default  of  such 
issue,  to  his  granddaughter  I,  for  lif«», 
with  remainder  to  her  first  and  other 
sons  successively  in  tail  male;  and 
for  default  of  such  issue,  to  his  gn^nd- 
daughter  S.,  for  life,  with  remainder 
to  her  first  and  other  sons,  successively 
in  tail  male  ;  and  for  default  of  such 
issue,  to  all  and  every  the  fourth  and 
fifth ,  and  other  daughter  or  daughters 
of  his  son  successivelv,  and  in  re- 
mainder one  after  anotlier,  and  to  the 
heirs  male  of  their  bodies  ;  and  for 
default  of  such  issue,  *'  to  the  use 
and  behoof  of  all  and  every  other  the 
issue  of  my  body,"  and  for  default  of 
such  issue  to  his  right  heirs.  The 
will  also  contained  a  wish  that  the 
estates  should  be  retained  in  the 
hands  of  one  person  and  should  not 
be  dispersed,  and  a  provision  that 
any  female  who  inherited,  sliould, 
with  her  husband  (if  married)  assume 
the  testator's  name  and  arms  under 
the  i)enalty  of  forfeiting  the  es- 
tates. A  muniment  box .  was  directed 
to  go  to  the  person  entitled  from  time 
to  time  to  the  estates : 

Held  (affirming  the  judgment  of 
the  court  below),  that  there  was,  by 
virtue  of  the  penultimate  limitation, 
a  vested  remainder  at  the  death  of 
the  testator  in  tail  general,  to  which 
his  son  then  became  entitled. 

3.  This  remainder  descended  to  F., 
who  duly  executed  a  disentailing 
deed.  He  devised  the  estates  to  the 
defendant's  father,  from  whom  it 
descended  to  the  defendant.  In  ac- 
tions of  ejectment  (a)  by  persons 
claiming  as  issue  of  the  body  of  the 
testator  as  joint  tenants  per  capita,  at 
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the  time  the  estates  vested  in  posses- 
sion, (b)  bj  the  heiress  in  tail  general 
of  the  testator  at  the  same  period, 
and  (c)  by  the  hear  in  tail  of  the  testa- 
tor at  his  death,  those  being  excluded 
who  came  within  the  particular  limit- 
ations : 

i^€/(2  (affirming  the  judgment  of  the 
court  below),  that  the  defendant'was 
entitled  to  judgment.  Allgood  v. 
BUike.  353 

4.  The  evidence  of  one  attesting  witness 
(the  other  being  dead)  proved  that  he 
was  called  into  the  room  of  the  de- 
ceased, and  asked  bv  a  third  party, 
who  had  the  will  in  his  hand  at  the 
time,  to  witness  the  signature  of  the 
deceased.  A  mark  or  cross  was  then 
on  the  paper  at  the  foot  of  the  will. 
The  witnesses  signed  their  names. 
The  deceased  was  present,  and  within 
hearing,  but  did  not  make  any  obser- 
vation, and  the  will  was  not  read  to 
or  by  him  in  the  presence  of  the  wit- 
nesses. The  writer  of  the  will,  who 
had  asked  the  witnesses  to  sign  their 
names,  was  not  called,  and  no  proof 
was  offered  of  his  death  : 

HM^  that  the  evidence  failed  to 
prove  that  the  deceased  acknowledged 
his  signature  in  the  presence  of  wit- 
nesses.   MorrUt  v.  Dauglas. 

500,  502,  note, 

5.  A  will  of  the  deceased  having  been 
found  in  which  A  was  named  executor, 
he  gave  notice  thereof  to  B,  who  was 
about  to  obtain  a  grant  in  the  goods 
of  the  deceased  as  interested  under  a 

'  previous  will,  and  entered  a  caveat. 
Before  the  caveat  had  been  warned, 
and  therefore  before  contentious  pro- 
ceedings had  originated  therefrom,  he 
withdrew  it,  and  signified  to  B  that 
he  did  not  intend  to  seek  to  establish 
his  will,  and  administration,  with  the 
earlier  wiU  annexed,  issued  to  B. 
Sui  sequently  A  took  out  a  citation 
calling  upon  B  to  bring  in  the  admin- 
istration and  show  cause  why  it  should 
not  be  revoked : 

HMt  that  A  was  not  precluded  from 
continuing  a  suit  to  determine  which 
was  the  last  will  of  the  deceased. 
Ooddard  v.  Smith,  504 

6.  Testator  gave  oral  instructions  for  a 
will  to  his  attorney,  who  made  a  me- 
morandum of  them  in  his  presence. 
The  residuary  clause  was  as  follows : 
**  And  the  residue  equally  amongst  all 
the  sons,  including  the  eldest  son  for 
the  time  being,  on  attaining  twenty- 


one."  From  the  memorandum  a  draft 
will  was  drawn,  which  disposed  of  the 
residue  in  the  following  terms,  *'  the 
trustees  to  stand  possessed  of  all  the 
residue  and  remainder  of  my  real  es- 
tate in  trust  to  divide  the  same,  etc." 
The  draft  will  was  left  with  the  tes- 
tator, and  on  his  suggestion  certain 
alterations  were  made  in  it,  but  not  in 
reference  to  the  words  of  the  residuary 
clause  above  given.  The  will  with 
such  words  was  executed  by  the  tes- 
tator : 
Held,  that,  however  clearly  an  error 
''  can  be  established,  in  a  will  unless 
words  have  been  inserted  by  fraud  or 
by  mistake  without  the  knowledge  of 
the  testator,  the  Court  of  Probate  can- 
not correct  it  either  by  the  omission 
of  words  or  by  the  insertion  of  other 
words.    Harter  v.  Ilarter.  508 

7.  The  court  allowed  costs  out  of  the 
estate  to  the  unsuccessful  opponent  «if 
a  will  although  he  had  pleaded  undue 
influence  and  fraud,  being  of  opinion 
that  the  mode  in  which  the  testator 
had  executed  the  will  and  the  ctmduct 
of  the  persons  beneficially  interested 
under  it  had  reasonably  excited  doubt 
and  BUBpicion,  and  justifi(*d  thosn 
pleas.    Orton  v.  Smith.  518 

8.  The  deceased  executed  a  will  and 
codicil,  the  latter  referring  to  the 
former  by  its  date.  The  name  of  the 
executor  appointed  by  the  will  was 
written  on  an  erasure.  The  court  ad- 
mitted the  declaration  of  the  testator 
as  to  the  person  he  had  appointed  exe- 
cutor, made  before  the  execution  of 
the  codicil,  and  granted  probate  of  the 
will  and  codicil  to  such  executor. 
Matter  of  goods  of  Sykes,  52 1 

9.  The  costs  of  an  unsuccessful  opposi- 
tion to  a  will  must  be  paid  out  of  the 
estate  in  cases  where  tne  testator,  by 
his  own  conduct,  and  habits,  and  mode 
of  life,  has  given  the  opponents  of 
the  will  reasonable  ground  for  ques- 
tioning his  testamentary  capacity. 

10.  In  cases  where  neither  the  testator 
by  his  own  conduct,  nor  the  executors 
or  persons-  interested  under  the  will 
by  their  conduct,  have  brought  about 
the  litigation  as  to  its  validity,  but 
the  opponents  of  the  will,  after  due 
inquiry  into  the  facts  entertained 
a  bond  fide  belief  in  the  existence  of 
a  state  of  things  which,  if  it  did  exist, 
would  justify  the  litigation,  and  the 
opposition  is  unsuccesdful,  each  party 
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must  pay  bis  own  costs.     Davie^  v. 
Orsgary.  523 

11.  The  testator  having  duly  cxeouted 
his  will,  Bubse<]ueiitly,  when  suftcring 
under  an  attack  of  delirium  tremens, 
tore  it  in  pieces.  The  pieces  were  ])re 
served,  and  on  his  recovery  he  wiis 
informed  of  wliat  he  had  done,  and  he 
answered  he  must  have  b»;en  mad 
when  he  did  the  act,  and  that  he 
would  make  a  fresh  will,  which  in- 
tention he  did  not  carry  out : 

Held,  that  the  will  was  not  revoked. 
Brunt  V.  Brant.  530 

13.  What  is  and  what  is  not  a  valid  re- 
vocation  of  a  will  and  how  the  same 
to  be  shown.  532,  iwtc 

13.  How  loss  of  will  shown.     533,  note 

14.  The  testator,  by  birth  a  British  sub- 
ject, but  domiciled  in  Spain  at  his 
death,  executed  a  will  in  England, 
and  subsequently  several  codicils 
valid  by  the  law  of  Spain.  Lastly, 
he  executed  a  paper  in  England  which 
confirmed  the  English  will  ift  what- 
ever it  did  not  clash  or  interfere  with 
the  contents  of  the  codicil,  which  was 
to  be  considered  as  his  last  and  de- 
liberate will : 

Held,  that  the  Spanish  codicils 
were  not  revoked  by  the  last  men- 
tioned paper,  but,  as  forming  part  of 
the  will  which  did  not  clash  with 
such  paper,  were  cr)nfirmed  by  it.  In 
re  goods  of  De  La  SavMaye.  535 

15.  Testator  executed  a  trust  disposition 
and  settlement,  valid  accordingly  to 
the  law  of  Scotland,  and  applicable 
to  the  whole  heritable  and  movable 
estate  which  should  belong  to  him  at 
the  time  of  his  death.  He  subse- 
ijuently  executed  a  will,  by  which  he 
(lis|)osed  of  all  his  real  and  personal 
estate,  whether  in  Scotland  or  Eng- 
land. By  the  law  of  Scotland,  the 
English  will  was  Ineffectual  as  a  con- 
veyance of  the  Scotch  heritage,  and  did 
not  revoke  the  pre  vioussettlement,  and 
the  two  documents  together  form  the 
complete  testamentary  disposition  of 
the  testator.  The  deceased's  domicil 
was  English,  but  he  had  a  freehold  es- 
tate in  Scotland.  The  court  granted 
probate  of  the  will  and  trust  disposition 
as  together  containing  the  will  of  the 
deceased.    In  re  goods  of  Donaldson. 

538 


16.  A  testatrix  made  a  specific  disposi- 
tion of  certain  property,  including  *'  all 
sum  and  sums  of  money  which  shall 
be  due  and  owing  to  mo  at  the  time 
of  my  decease,"  and  gave  the  residue 
of  her  personal  estate  to  other  persons. 
At  the  time  of  her  death  in  1781,  sho 
was  one  of  the  two  next  of  kin  of  her 
p<m,  who  had  died  intestate  in  1778. 
The  sou  was  the  residuary  legatee  of 
his  father,  who  had  died  in  177G.  In 
1800  a  decree  was  made  for  takincr 
the  accounts  of  a  partnership  in  which 
the  father  had  beiMi  engaged,  and 
which  had  becm  dissolved  by  tlie 
death  of  the  other  partner  a  few 
months  before  the  father's  death. 
In  1820  the  representatives  of  the  sur- 
viving executor  of  the  father  paid  into 
court  in  this  suit  a  sum  of  money  on 
account  of  what  was  due  from  the 
executor  to  the  father's  estate  in  re- 
spect of  moneys  coming  from  tho 
partnership.  Nothing  was  shown  as 
to  tlie  state  of  the  partnership  assets 
or  of  the  estates  of  the  father  or  son 
at  the  time  of  the  death  of  the  testa- 
trix : 

Held  (afRrming  the  decision  of  tho 
master  of  the  rolls),  that  the  moiety 
of  the  testatrix  in  the  fund  in  ques- 
tion did  not  pass  under  the  gift  of 
*•  sums  of  money  duo  and  owing  to 
me  at  the  time  of  my  decease ; "  but 
under  the  residuary  bequest,  it  not 
being  shown  that  the  assets  were  at 
her  death  in  such  a  state  that  heir 
share  could  be  treated  as  a  sum  oi 
money  then  owing  to  her.  Martin  v. 
Ho'son.  023 


17.  A  testator  gave  certain  personal  e«- 
late  to  a  college  for  founding  a  pri) 
fessorship  of  arclijeology,  for  the 
regulation  of  which  professorship  he 
purposed  preparing  a  code  of  rules 
and  regulations;  and  he  directed 
that  his  executors  should,  as  soon  au 
they  conveniently  could  after  hid 
death,  communicate  the  bequest,  to- 
gether with  a  copy  of  the  ruh«  and 
regulations,  to  the  college,  and  that 
within  twelve  months  after  the  be- 
quest had  been  so  communicated  to 
them,  the  college  should  signify  their 
acceptance  of  the  rules  and  regula- 
tions ;  and  in  case  the  college  should 
decline  to  accept  them,  the  bequest 
should  be  void,  and  the  pro]>erfy 
should  sink  into  his  residuary  estate. 
The  testator  died  without  prepar- 
ing any  rules  a.id  regulations  for  the 
professorship : 
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Meld  (reversinff  the  decision  of  Ba- 
'  con,  V.O.),  first  that  the  reference  to 
the  proposed  rules  could  not  be  read 
as  a  description  of  the  profesaorsliip 
intended  to  be  founded,  but  merely 
as  a  condition  attached  to  tlic  be- 
quest ;  and,  secondly,  that  as  the  con- 
dition had  become  impossible  by  tlie 
act  of  tlie  testator,  the  bequest  toolt 
cft'ect  absolutely.  Yata  v.  Uniccrsitif 
College.  604 

18.  Testatrix,  after  devising  real  estate 
to  a  devisee,  "  and  to  her  heirs  and 
assigns,"  bequeathed  to  her  trustees 
£500  upon  trust  to  invest  and  pay  the 
proceeds  to  £  K  for  life,  and  in  case 
(which  happened)  E  R  should  leave 
no  child  living  at  her(E  li's)  decease, 
"  then  I  direct  my  said  trustees  to 
divide  the  said  sum  of  £500  .  .  . 
amongst  the  heirs  of  my  late  brother" 
J  S: 

Held,  that  by  the  word  "heirs" 
were  meant  the  next  of  kin  of  J  S, 
according  to  the  Statute  of  Distribu- 
tions, together  with  the  widow  of  J 
S,  if  living  at  testatrix's  deatli.  Mut- 
ter of  Steevens's  Trust  740 

19.  Testatrix  directed  all  her  property 
at  the  death  of  A  and  B  "  to  pass  to 
my  relatives  in  America :" 

Held,  that  the  class  was  to  be  as- 
certained at  the  death  of  the  testa- 
trix ;  and  that  all  her  next  of  kin  in 
America  then  living  were  entitled  as 
joint  tenants.     Hkiffle  v.  Le  Breton. 
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20.  A  testator  gave  all  and  every  part 
of  his  real  and  personal  ^rroperty  to 
his  executors  and  trustees,  to  be  dis- 
posed of  by  them  according  to  the  di- 

.  I'ections  contained  in  his  will.  He 
directed  his  executors  and  trustees, 
as  soon  as  possible  after  his  death,  to 
pay  all  his  debts,  funeral  and  testa- 
mentary expenses  ;  he  then  gave  all 
his  personal  estate  to  his  brother  ab- 
solutely, and  he  devised  specifically 
various  freehold  estates,  leaving  other 
freehold  estates  undisposed  of,  which 
descended  to  his  heir.  The  personal 
estate  was  insufficient  for  payment 
of  his  debts : 

Held,  that  the  specifically  devised 
estates  and  the  descended  estates 
were  liable  ratably  to  the  payment 
of  debts.    J^ead  v.  Hardaker.       789 

21.  A  testator  devised  all  his  real  estate 
to  the  use  of  his  son  George,  for  life, 
with  remainder  to  his  first  and  other 


sons  successively,  in  tail  male,  and 
the  testator  appointed  two  persons, 
not  including  the  tenant  for  life,  to 
be  protectors  of  the  settlement  under 
the  32d  section  of  the  Fines  and  He- 
coveries  Act,  There  was  no  provi- 
sion for  filling  up  a  vacancy  in  the 
office  of  protector.  The  tenant  for 
life  conveyed  his  life  estate  to  his 
son  the  plaintiflT,  who  was  the  fir^t 
tenant  in  tail.  One  of  the  protectors 
died,  and  the  survivor  joined  with 
the  tenant  in  tail  in  a  disentailing 
deed ;  the  estate  was  then  sold  to  a 
purchaser  for  an  estate  in  fee  simple  ; 
Held,  that  the  estate  tail  was  eflvc- 
tually  barred  by  the  surviving  pro- 
tector having  joined  in  the  disentail- 
ing deed  and  a  demurrer  to  a  bill  for 
Rl>ecific  performance  of  the  contract 
for  sale  was  overruled : 

22.  Held,  also,  that  where  a  doubt  arii*ea 
from  the  validity  of  a  title,  the  de- 
cision of  the  court  removes  the  doubt, 
and  specific  performance  will  be  en- 
forced.   BcU  V.  Holtby.  79'3 

23.  Gift  by  a  testator  of  all  the  residue 
of  his  estate  and  effects,  real  and  \h^t- 
Bonai;  whatsoever  and  wheresoever, 
to  his  wife,  E.  C,  and  after  lier  death 
to  be  equally  divided  to  the  children, 
should  there  be  any;  he  also  a|»- 
pointed  his  wife  sole  executrix.  There 
were  no  children : 

Hold,  that  the  wife  was  absolutely 
entitled.    Crozier  v.  Crazier.  849 

24.  Bequest  "unto   each  of    my    four 

nieces the  duu^hters  of 

my  deceased  brother'  Joseph,  the  smu 
of* £500."  There  were  fivedaughiere 
of  Joseph,  who  all  survived  the  testa- 
tor : 

Held,  that  the  blank  left  in  the  will 
was  not  sufficient  to  distinguish  this 
case  so  as  to  take  it  out  of  the  settled 
rule,  and  that  each  of  the  five  nieces 
was  entitled  to  a  legacy  of  £500. 
McKechnie  v.  Vaughaa.  854 

23.  Residuary  gift  in  trust  for  "  my  ne- 
phews and  nieces  living  and  the  issue 
of  any  my  nephews  and  nieces  dead 
before  me."  Testator  left  brothers 
and  sisters,  but  never  had  any  ne- 
phews or  nieces  of  his  own. 

Hdd,  that  his  wife's  nephews  and 
nieces  were  entitled  to  the  gift.  Sk^r- 
ratt  V.  Mountford.  -850 

26.  A  testator  "^  gave  certain   prop  r 
upon  trust  for  his  granddaughter  A  Ua 
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life,  and  after  her  death  for  her  child- 
ren,  or  some  of  them,  as  she  should  by 
deed  or  will  appoint.  A,  bj  her  will, 
appointed  one-fifth  of  the  fund  to  each 
of  five  children  (all  of  whom  were  liv- 
ing; at  the  death  of  the  original  testa- 
tor) for  life,  and  after  the  death  of  each 
child,  directed  that  the  share  in  which 
the  child  had  a  life  interest  should  be 
held  .in  such .  manner  as  the  child 
might  hy  will  appoint,  with  limita- 
tions over  in  default  of  appointment, 
in  favor  of  the  children  of  the  said  five 
children  and  of  the  survivors  in  differ- 
ent events :  .  ^ 
Held,  a  good  exercise  of  the  power 
of  appointment  given  by  the  will  of 
the  testator.    Slark  v.  Dakyna,      857 

27.  Testator  gave  the  residue  (which 
amounted  in  value  to  about  £6500)  of 
his  .personal  estate  upon  trust  to  per- 
mit a  married  woman  to  receive  the 
income  during  her  life,  with  re- 
mainder after  her  death  for  the  bene- 
fit of  her  children,  and  if  no  children, 
for  the  husband  absolutely.  In  the 
event  of  the  death  of  the  wife  in  the 
lifetime  of  her  aunt  N,  testator  di- 
rected the  then  legally  secured  income 
of  the  aunt,  if  below  £250  a  year, 
should  be  made  up  to  that  amount. 

From  the  death  of  the  testator,  in 
April,  1861,  down  to  February,  1865. 
an  annuity  of  £300  was   regularly 

I)aid  to  N,  by  arrangement,  out  of  the 
lusband's  banking  account ;  but  the 
wife  having  eloped  in  September, 
1864,  the  payment  was,  after  the  above 
date,  discontinued. 

In  1869,  the  bill  was  filed  by  N 
against  the  husband  and  wife,alleging 
by  amendment,  after  the  answer  of 
the  wife  (who  supported  the  plaintifTs 
case)  had  come  in,  that  the  husband 
and  wife  both  promised  the  testator, 
at  his  request,  on  his  death-bed,  to 
make  an  allowance  of  £300  a  year  to 
the  plaintiff,  and  praying  for  a  decla- 
ration that  the  income  of  the  testator's 
residuary  real  and  personal  estate 
was  and  is  subject  to  a  trust "  for  the 
payment  of  £300  a  year  to  the  plaintiff 
during  the  wife's  life,  if  the  plaintiff 
should  so  long  live  ;  and  for  payment 
of  the  arrears  of  the  annuity  by  the 
husband. 

The  husband  denied  havings  made 
any  such  promise ;  but  it  having  been 
found  as  a  result  of  the  evidence  that 
a  promise,  as  alleged,  was  made  to  the 
testator  by  the  wife,  and  was  assented 
to  by  the  husband : 
MM,  that  the  income  of  the  testa- 
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tator's  estate  was  subject  to  the  al- 
leged trust ;  and  an  account  and  pay- 
ment ordered  accordingly. 

28.  No  costs  allowed  to  the  plaintiff, 
who  was  merely  a  nominal  suitor ;  the 
suit  being,  in  substance,  that  of  thu 
wifo.    NonrU  v.  Frazer,  864 

* 

20.  Testator,  after  giving  legacies  to 
various  persons,  describing  their  rela- 
tionship, including  a  person  described 
as  his  niece,  but  in  reality  illegitimate, 
and  persons  connected  by  affinity,  di- 
recteid  tliat  if  the  whole  of  his  property 
made  more  than  the  whole  amounts 
mentioned  in  bis  will,  it  should  b<3 
divided  *'  amongst  my  relations  in  pro- 
portion to  their  separate  amounts : " 

Ileld^  that  only  such  of  the  legatees 
as  were  blood,  relations  were  entitled 
under  the  residuary  gift.  Hibbert  v. 
Hibbert.  884 

SO.  A  testator  gave  to  A.  B  a  legacy  to 
be  vested  in  him  when  and  as  he 
should  attain  the  age  of  twenty-one 
years,  or  if  he  should  die  under  that 
age,  leaving  lawful  issue  at  his  death  ; 
and  in  case  he  should  die  without 
attaining  a  vested  interest  in  his  said 
legacy,  the  testator  gave  the  legacy 
over  to  other  persons.  The  legatee 
attained  the  age  of  twenty-one,  and 
died  in  the  testator's  lifetime,  leaving 
issue : 

Held,  that  the  gift  over  took  effect. 
QaUskeWa  Trust.  805 

81.  A  testratrix  advanced  £000  to  M  on 
an  assignment  by  him  of  a  covenant 
by  F  to  transfer  to  M  £1,000  stock,  and 
to  pay  interest  at  £5  per  cent.  By  her 
will  she  gave  F  £3,000  and  all  sums 
due  to  her  by  him,  and  directed  her 
executors  not  to  require  payment  of 
the  £900  due  from  M,  but  out  of  the 
£3,000  given  to  F  to  retain  enough  to 
purchase  £1,000  stock,  in  satisfaction 
of  the  covenant  by  F  and  to  pay  the 
surplus  thereof  beyond  the  £v00  and 
interest  to  M.  F  having  predeceased 
her,  she,  by  a  codicil,  directed  the 
£3,000  to  form  part  of  her  residuary 

.,  estate,  but  directed  her  executors  not 
to  call  on  F's  representatives  for  pay- 
ment or  transfer  of  the  £1,000  stock, 
nor  to  enforce  payment  by  M  of  the 
£900: 

Held,  that  M  was  not  at  liberty  to 
enforce  against  F's  estate  the  covenant 
to  transfer  the  £1,000  stock.  Sffngs 
v.  Synge.  897 
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